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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 
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HoN. LE BARON B. COLT, Circuit Jubgb. 
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HON. NATHAN WEBB, District Judgb, Maine. 

HoN. EDGAR ALDRICH, District Judgb, New Hampshire. 
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HoN. GEORGE M. CARPENTER, District Judge, Rhodb Island. 
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HoN. NATHANIEL SHIPMAN, Circuit Judge. 
HoN. WILLIAM K. TOWNSEND, District Judgb, ComîBCTicuT. 
HoN. ALFRED G. COXE, District Judge, N. D. New York. 
HoN. ADDISON BROWN, District Judge, 8. D. New York. 
Bon. CHARLES L. BENBDICT, District Judge, E. D. New York. 
HoN. HOYT h. WHEELBR, District Judgk, Vermont. 
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HoN. JOSEPH BUFFIiSrQTOJSr, District Judge, W. D. Pbnîisïltania. 
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HoN. EMORY SPEER, District Judge, S. D. Georgia, 

HoN. CHARLES PARLANGE, District Judge, E. D. Louisiana. 

HoN. ALECK BOARMAN, District Judge, W. D. Louisiana. 

HoN. HENRY C. NILES, District Judge, N. and S. D. Mississippi. 

HoN. DAVID E. BRYANT, District Judge, E. D. Texas. 

HoN. JOHN B. RECTOR, District Judgb, N. D. Texas. 
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SIXTH CIRCUIT. 

HON. HOWELL E. JACKSON, Circuit Justice. 

HoN. WILLIAM EL TAFT, Circuit Judqb. 

HoN. HORACE H. LURTON, Circuit Judgb. 

HoN. JOHN WATSON BARR, District Judgb, Kextuckt. 

HOK. HENRY H. SWAN, District Judgb, E. D. Michiqan. 

HOK. HENRY P. SEVEREN8, District Judqb, W. D. MxcntaAN. 

HoK. AUGUSTUS J. RICKS, District Judgb, N. D. Ohio. 

HOH. GEORGE R. SAGE, District Judge. S. D. Ohio. 

HoH. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee. 

HoN. D. M. KEY^, District Judgb, E. and M. D. Tennessee. ^ 

EoN. ELI S. HAMMOND, District Judge, "W. D. Tennessee 

SEVENTH CIRCUIT. 

HoN. JOHN M. HARLAN, Cibcuit Justice. 

HoN. WILLIAM A. WOODS, Circuit Judgb. 

HoN. JAMES G. JENKINS, Circuit Judge. 

HoN. JOHN W. SHOWALTER, Circuit Judgb.» 

HoN. PETER S. GROSSCUP, District Judge, N. D. Ilt.inois. 

HoN. WILLIAM J. ALLEN, District Judge, S. D. Illinois. 

HoN. JOHN H. BAKER, District Judgb, Indiana. 

Hon. WILLIAM H. SEAMAN, District Judgb, E. D. Wisconîsin. 

HoN. ROMANZO BUNN, District Judgb, W. D. Wiscon.«n. 

EIGHTH CIRCUIT. 

HoN. DAVID J. BREWER, Circuit Justice. 

Hon. HENRY C. CALDWBLL, Circuit Judgb. 

Hon. WALTER H. SANBORN, Circuit Judgb. 

Hon. AMOS M. THAYER, Circuit Judge. 

Hon. JOHN A. WILLIAMS, Di.?trict Judgb. B. D. Abkaxsas. 

Hon. ISAAC C. PARKER, District Judgb, W. D. Arkansas. 

Hon. MOSES HALLETT, District Judge, Colorado. 

Hon. OLIVER P. SHIRAS, District Judgb, N. D. Iowa. 

Hon. JOHN S. WOOLSON, District Judge, S. D. Iowa. 

Hon. CASSIUS G. FOSTER, District Judgb, Kansas. 

Hon. RBNSSELABR R. NELSON, District Judge, Minnissota. 

Hon. HENRY S. PRIEST. District Judgb, E. D. Missouri. 

Hon. JOHN P. PHILIPS, District Judgb, W. D. Missouui. 

Hon. ELMER S. DUNDY, District Judgb, Nebraska. 

Hon. ALFRED D. THOMAS, District Judgb, Noktii Dakot.^ 

Hon. ALONZO J. EDGERTON, District Judqb, South Dakota. 

Hon. JOHN A. RINER, District Judgb, Wyominq. 

•Commissioned January 21, 1S9.5. 

'iResigned Januar.y 21, 1S95. 

•Commissioned Mardi l, ls9."i. 
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NINTH CIRCUIT 

HoH. STEPHEN J. PIELD, Cibotit Justice. 

HON. JOSEPH McKENNA, Circtjit Jxjdge. 

HoK. WILLIAM B. GILBERT, Circuit Judqb. 

HoN. ER8KINE M. ROSS, Ciecuit Judge.' 

HON. WM. W. MORROW, District Jodgb, N. D. Cai,ifoiini.\. 

HoN. ERSKINE M. ROSS, District Judge, S. D. Calipobnia. •• 

HoN. CLIN WELLBORX, District Judge, S. D. California.» 

HoN. HIRAM KNOWLES, District Judgk, Montana. 

HoN. CORNELIUS H. HANFORD. District Judgb, WASHixaTOîf. 

HoN. THOMAS P. HAWLET, District Jddge, Nevada. 

HoK. CHARLES B. BELLIN6ER. District Judgb, Orbgon. 

HoH-. JAMES H. BEATTY, District Judge, Idaho. 

HoN. WARREN TRUITT, District Judge, Alaska, 

*Commis8ioiied Circuit Judge February 33, 1895, 

' Commissioned March 1, 1895. 
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CIRCUIT AND DISTRICT COURTS. 



CHISHOLM et al. v. RADFORD BRICK CO. 

(Circuit Court of Appeals, Seventh Circuit January 7, 1895.) 

No. 190. 

Appea.1, — Rbvibw— Objections not Raibbd Below. 

Ttie point that the évidence does not support the verdict cannot be 
raised for the first time on appeal. 

Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Assumpsit by the Radford Brick Company against Samuel S. Chis- 
holm, James A. Boyd, and Bruce 0. White. Plaintiff obtained judg- 
ment. Défendants bring error. 

Jesse Cox, for plaintiffs in error. 

Willits, Robbins & Case, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

WOODS, Circuit Judge. The plaintiffs in error, citizens of Illinois, 
composing the firm of Chisholm, Boyd & White, sold, by contract in 
writing, to the défendant in error, a corporation of Virginia, a brick 
press, which by the sixth clause of the contract they agreed to take 
back, and to ref und the price, in case it failed to make good merchant- 
able pressed brick f rom the clay of the Radford Brick Company, pro- 
vided the clay were fumished to the press in pïoper condition and 
quantity, and the bricks made were properly bumed. The suit was 
brought upon this clause of the agreement and judgment rendered in 
favor of the plaintiff, the défendant in error, for $5,000, the price of 
the press. The flrst and chief contention of the plaintiff in error is 
that in certain particulars there was no évidence to support the ver- 
dict; but no step was taken at the trial to raise that question, and 
there was in fact no lack of évidence to justify the submission of the 
case to the jury. Error has been assigned upon various rulings of 
v.65F.no.l — 1 
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the court in respect to the admission of évidence, and upon tlie in- 
structions given to the jury, but tlie questions are unimportant, in- 
volving nothing novel in principle or in the application of the rules of 
évidence whicli could justify a particular statement There is no 
error in the record, and the judgment is afflrmed. 



HEBERT V. BROWN et al. 

(Circuit Court, D. Minnesota, Fiftli Division. January 7, 1893.) 

Public Lands— Title. 

L. made application (or a prg-emption entry, and some montlis later 
gave a mortgage on tlie land covered ttiereby. Six months thereaf ter he 
relinquished his pre-emptiob claim, and immediately filed a homestead 
entry on the same land. Sdd, that the mortgage was extinguished by the 
rellnquishment, and did not attach to the homestead entry. 

This was a suit by Louis Hébert against Cyrus E. Brown and others 
to quiet title to certain lands. The cause was heard on the plead- 
ings and proofs. 

R E. Briggs, for complainant. 

Giimian, Belden & Willard, for défendant John M. Watts. 

NELSON, District Judge. This is an action brought by complain- 
ant, a citizen of the state of Wisconsin, against défendants Brown, 
Hedderly, and Watts, citizens of the state of Minnesota, and Pasqual 
Leveque, a citizen of the state of Maine, to quiet title to a certain 
160 acres in the county of Itasca, state of Minnesota, and to restrain 
the three défendants first named from cutting and removing the 
timber therefrom. Noue of the défendants except Watts make an- 
swer to the Mil. On March 10, 1884, Pasqual Leveque flled a declara- 
tory statement for a pre-emption of the land in controversy, under 
the United States land laws, and submitted his flnal proofs for cash 
entry before the register and receiver of the Duluth land office, 
July 1, 1884. A spécial agent of the government appeared at that 
time to cross-examine the witnesses introduced to sustain the entry, 
and upon the proof submitted the register and receiver made a 
divided report. The former in his report to the commissioner of 
the gênerai land office, dated December 12, 1884, refused to recom- 
mend an approval, in which action the receiver, in a supplemental 
report, acquiesced, at the same time stating that he had some in- 
formation which, in his opinion, justifled a rehearing; and on Feb- 
ruary 13, 1885, the sâme was ordered by the commissioner. On the 
6th day of AprU, 1885, Leveque flled a voluntary rellnquishment in 
writing to the United States of his right and claim under his pre- 
emption declaratory statement, stating that he could not produce 
the receipt given him at the time, as it was not in his possession; 
and on the same day he flled his application, under section 2289, Rev. 
St. U. S., for a homestead entry of the very same land, made the nec- 
essary affidavit, paid the compensation required by law, and received 
a receipt for the same. When the rehearing was had, May 18, 1885, 
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a new receiver of th.e lahd oflQce tad been appoiïitèd, and thé register 
and receiver, ignoring the relinquishment of Leveque of April 6, 1885, 
proceeded with the examination, and reported a recommendation 
that Leveque's proofs be accepted as of July 4, 1884, the day when 
presented and payment tendered. The money was furnished by one 
C. E. Brown, an employé of the Martin Lumber Company, who had 
previously furnished the money for the declaratory statement under 
the pre-emption claim. On July 25, 1885, the commissioner, on the 
proof submitted in the report to him of May 18, 1885, declared the 
pre-emption filing a fraud, and canceled the same. Previously, on 
December 5, 1884, before the register and receiver had made tiieir 
reports to the commissioner in regard to the proofs first made in 
the Leveque pre-emption claim, Leveque gave a mortgage to 0. E. 
Brown, with covenants of warranty, on the land upon which he 
had made his préemption claim, to secure two promissory notes pay- 
able to the order of Brown of even date, one for $600 due in 60, 
and the other for $500 due in 90 days after date. This mortgage 
was recorded in the proper county, March 30, 1885. It was, with 
other mortgages, assigned by Brown to one Hedderly, January 23, 
1890, and subsequently, April 16, 1890, assigned by him to J. M. 
Watts. Both thèse assignments were duly recorded. The mortgage 
was foreclosed by advertisement, January 18, 1893; the land was 
sold March 9, 1893, and purchased by Watts ; and the usual sheriff's 
certificate given therefor, which was recorded two days later. On 
June 29, 1887, Leveque, under the provisions of sections 2259 and 
2301, Eev. St. U. S., made a cash payment for the land he had entered 
as a homestead, April 6, 1885, and on September 10, 1888, sold and 
conveyed the same to Louis Hébert, the complainant. A patent was 
subsequently issued to Leveque, April 11, 1889. 

Under this state of facts, what are the rights of the défendant 
Watts? When Brown took the mortgage for security, he knew that 
Leveque had no title to, but had simply flled a pre-emption claim on, 
the land. Leveque had no vested right, but merely an inchoate un- 
determined claim, liable to be defeated by his own act, or by that 
of the government, if he did not carry out the provisions of the law; 
and Brown took the mortgage, with ail its weaknesses and imperfec- 
tions. The instant Leveque relinquished his pre-emption claim, 
which he had a légal right to do, the land became a part of the public 
domain, and could hâve been taken immediately by another pre- 
emptor or homesteader, and, of course, Brown's mortgage would hâve 
been no lien on the land. Even if Leveque had not relinquished his 
pre-emption claim, the same state of aflairs would hâve supervened 
when his flling was canceled by the commissioner for fraud. I can- 
not agrée with the proposition that the mortgage on the pre-emption 
claim attached to and foUowed the homestead entry of the same 
land. The two proceedings are entirely distinct. Whatever land 
Leveque entered, whether that in dispute or any other tract, would 
corne to him from the government clear and free of ail incumbrance. 
In this View of the case, I hold that the sheriff's certificate cannot be 
set up as a défense against the title of complainant. It being of rec- 
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ord, a clonâ is cast thereby upon Hebert's title, which. lie is entitled 
to hâve removed* Judgment will be entered for the complalnaut, 
with costs, in accordance with. tke prayer of the bilL 



WILLIAMS T. McKINLBY et aL 

(Circuit Court, D. Minnesota, Fifth Division. December 27, 1894.) 

AoKNCT— Fkaud oh Principai. 

Complainant was the owner of a quantity of land on which iron ore had 
been dlscovered. At the request and upon the représentation of défend- 
ant that It would faclUtate negotlations by him with certain capitalista 
for a lease of the mines to them, complainant executed to défendant a 
lease of certain lands, provlding for certain royalties on ail ore mlned, 
In lieu of rent, and a contract was executed at the same tlme by both par- 
ties, by which défendant agreed, among other thlngs, In considération of 
the receipt by hlm of one-flfth of the net revenues derlved by complainant 
from royalties, falthfuUy to manage sald property, under complainant's 
direction, for thelr mutual Interests. The contract also provided that if de- 
fendant, wlthout complainant's consent, used or transferred the lease, oth- 
erwise than to the capitalista with whom he was negotlating, he should 
thereby forfeit hls one-fifth interest Defendant's negotiations failed, and 
complainant then, at hls request, consented to his leasing a part of the 
land to M. Instead of a part, défendant leased to M. the whole of the 
land, and Immedlately took back a lease to himself of the part as to which 
no permission to lease had been glven by complainant He then proceeded 
to lease parts of this land to sundry persons for mining purposes, recelv- 
ing from them large sums in money and stocks, of ail which complainant 
had no knowledge untll long afterwards. Complainant subsequently con- 
firmed In writlng two of the leases made by défendant, but this was done 
■with only a partial knowledge of defendant's transactions. Eeld, that de- 
fendant was complainant's agent, and mot his lessee, and was accountabl© 
to complainant for ail profits made by hlm out of his dealings with the 
property; and having viola ted the contract, and acted contrary to the in- 
terest of hls principal, and for his own gain, he forfelted his one-flfth 
interest, and was not entitled to compensation for hls services. 

Bill by John M. Williams against John McKinley and George A. 
Elder for an accounting. The cause was heard on the pleadings 
and proofs. 

Herrick, Allen & Boyesen and J. L. Washbum, for complainant. 

Walter Ayers, for défendant John McKinley. 

Cash, Williams^ & Chester, for défendant George A. Elder. 

NEISON, District Judge. John Williams, a résident and citizen 
of the State of Illinois, brings this suit in equity against the de- 
fendants, John McKinley and George A. Elder. The bill allèges, in 
gênerai tenus, that complainant, the owner of a large quantity of 
land in the state of Minnesota, upon a part of which irou ore had 
been discovered, at the request of défendant McKinley, executed to 
him a lease of 13 tracts, of about 40 acres each, and an agreement, 
of even date therewith, whereby McKinley was to act as his agent 
In leasing thèse 13 tracts to a certain syndicate in the east, for min- 
Ing purposes, and was to receive for his services 1d so doing, and 
for managing the property, a one-fifth part of the net revenue arising 
therefrom; that McKinley, being unable to interest said syndicate, 
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stated to Williams that he could lease three definîte tracts of said 
lands to Leonidas and Alfred Merritt, and obtained his authority 
so to do; tliat thereupon, without the knowledge or consent of com- 
plainant, he leased to tliem, not only the three, but the whole thir- 
teen, tracts, and on the same day took back from. them a lease to 
himself of ail said lands save the three tracts; that thereafter Mc- 
Kinley leased the remaining tracts to other parties for mining pur- 
poses, without the knowledge or consent of his principal; that, for 
making thèse leases, he received large amounts of money and stock, 
whereby great profit inured to himself, instead of to complainant; 
and this Mil is flled for an accounting of aJl moneys or property re- 
ceived by McKinley as the proceeds of such leases, and praying that 
the agreement or contract of agency between the parties be canceled, 
and Siat the défendant McKinley be decreed to hâve no interest 
therein. The bill further sets forth that the défendant George A. 
Elder claims to hâve some interest in the agreement made between 
complainant and McKinley, and in some of the moneys or profits 
made by the latter in the above transactions, and asks that George 
A. Elder be decreed to hâve no interest therein or right or title 
thereto. The défendants answer separately. McKinley dénies that 
he was the gênerai agent of complainant as to thèse lands in ques- 
tion; admits the leasing to the Merritts of the thirteen tracts, and 
the re-leasing to him by them of ail but the three tracts; admits that 
he received certain profits for making the leases to the Merritts; 
admits that he leased the remaining tracts to certain other parties, 
and that he received large quantifies of stock for so doing; admits 
that he sold and transferred a part of his interest in said remaining 
tracts to other parties, and received certain profits therefor; but 
allèges that each and aÛ of thèse transactions were rightful and law- 
ful, and with the knowledge and consent of complainant, or that 
the latter afterwards ratified ail that he (McKinley) had done in 
the premises. The défendant Elder sets up in his answer that, by 
virtue of an instrument in writing from McKinley to him, he bas 
an interest in the agreement or contract made between complainant 
and McKinley hereinbefore referred to. A replication was filed, 
and a large amount of testimony, both oral and documentary, was 
taken before a master, the record whereof was filed in court; and 
after hearing the arguments of counsel, and carefuUy considering 
the évidence in the case, I find the following facts: 

Complainant, at the times mentioned, was the owner of ail the 
lands set out in the bill of complaint, and he and défendants were 
résidents and citizens of the states of Illinois and Minnesota, respec- 
tively. From the year 1881, Williams had been engaged in the 
purchase of pine lands in St. Louis county, Minn., and défendant Mc- 
Kinley had acted as his agent in the purchase and care of the same, 
under a written agreement, dated September 8, 1882. This agree- 
ment was canceled in 1888, but after that time McKinley continued 
to act for complainant with référence to his lands. In May, 1891, 
Williams, being in Duluth, was informed by McKinley that large 
deposits of iron ore existed on some of thèse lands, and suggested 
that, in view of their past relations, he be given a chance to obtain 
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BOiue ÎBterest in the same, but nothing deûnite was aettled ât that 
interview. In the fore part of July, following, McKioley met Wil- 
liams in Chicago, and stated he thoùght he could intérest a very 
strong syndicate in the east, including Carnegie, of Carnegie, Phipps 
& Ce, in thèse minerai lands, but that, in order to do so successfuUy, 
it would be necessary that he shOuld hâve a lease of the lands rUnning 
to himself, to show that he had control of them and had power to 
act as lessor. Willianis then told him that, if he gave him a lease 
of thèse lands, there must be also a private contract between them ; 
and eventually, on August 1, 1891, complainant executed and de- 
livered to McKtnley a lease of 13 tracts of about 40 acres each, which 
was recorded September 17, 1891, and is as follows: 

"This indenture, made thîs flrst day of August, A. D. one thousand eight 
hundred and nlnety-one, by and between J. M. Williams, of Chicago, state of 
Illinois, party of the flrst part, and John McKlnley, of Duluth, state of Minne- 
sota, party of the second part, witnesseth: 

"That the party of the flrst part, In considération of the sum of one dollar 
($1.00) to him In hand pald by the party of the second part, the receipt 
whereof is hereby acknowledgèd, and in further considération of the covenants 
and conditions herein contained, to be kept and performed by the party of 
the second part, does hereby contract, lease, and démise to the party of the 
second part for a term of years, frona and after the flrst day of August, 
one thousand eight hundred and nlnety-one (1891), during and until A. D. 
one thousand nine hundred and eleven (1911), the following land, situated in 
the county of St. Louis, in the state of Minnesota, viz. [hère follows descrip- 
tion of land], which promises are leased to the party of the second part for 
the purposes of explorlng for, mining, taking out, and removing therefrom, 
the merchantable shipping iron ore which la or which hereafter may be f ound 
on, in, or under said land, together wlth the rlght to eonstruct ail buildings, 
make ail excavations, openings, ditches, drains, railroads, wagon roads, and 
other improvements upon said promises which are or may become necessary 
or sultable for the mining or removal of iron ore from said premises. 

"[Hère follows clause giving right and providing for notice necessary to 
terminate agreement.] 

"The party of the flrst part hereby agrées that the party of the second part 
shall hâve the right, under this agreement, to contract wlth others to work 
suoh mine or mines, or any part thereof, or to subcontract the same, and 
the use of said land, or any part thereof, for the purpose of mining for 
iron ore, with the same rights and privilèges as are herein granted to the 
said party of the second part The party of the second part, in considéra- 
tion of the premises, hereby covenants and agrées to and with the party of 
the flrst part that the party of the second part will, on or before the tentli 
(lOth) day of April, July, October, and January, in each year, during tlie 
period herelnbefore stipulated, or during the period this contract continues in 
force, pay to the flrst party, for ail the iron ore mined and removed from 
said land during the three (3) months preceding the flrst (Ist) day of the 
mohth in which payment is to be made as afoiesaid, at the rate of thirty 
centa per ton for ail iron ore so taken out, mined, and carried away, each ton 
to be reckoned at twenty-two hundred and forty (2,240) pounds. 

"[This clause provides for weighing and determining amount of ore.] 

"It is understood and agreed between said parties that, within thirty (30) 
days after this lease is executed, a satisfactory estimate to both parties shall 
be made of the pine stumpage (or amount of plne) contained upon said land 
described in this lease; and such amount of stumpage thus agreed upon, and 
also other timber upon said land, the party of the second part agrées with 
party of flrst part to save blm harmless from ioss thereof by fire up to July 
Ist, 1892, at which time said estimated amount of pine is to be paid for in 
cash, at the rate of four dollars ($4.00) per thousand feet, by said second 
party to said flrst party, unless said second party, before that time, under the 
terms of the lease, abandons ail of said mining lands described herein. AU 
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other tlmber upon said land Is to be used for minlng and building pui'poses 
by party of second part, for the use of said mines, free and without charge. 

"It is fui-tJier agreed between said parties that from the flrst of July, 1892, 
the yearly annual output of iron ore from said land shall be estimated at 
not less than ten thousand gross tons per year, and that minimum iimount of 
royalty shall be paid as per lease to party of flrst part, one-half the flrst of 
July, and one-half the flrst of January, of eaeh year, whether the same Is 
mined and shipped from said mine or not; and a failure to pay said royalty 
at the time specified shall constitute an abandonment of said mines or lease, 
at the option of the party of the flrst part. Said second party is to pay ail 
taxes and assessments levied upon said lands embraced in this lease during 
the continuance of same, unless terminated upon the conditions herein ex- 
pressed. 

"[Hère follow clauses providing for payments, and for removal of maehinery 
on condition broken, and for entry to inspect] 

"The covenants, terms, and conditions of this lease shall run with the land. 
and be in ail respects binding and operative upon ail sublessees and guar- 
antees under the party of the second part. 

"[Clause for re-entry in case of default, and for lien for unpaid balances.] 

"To further protect said flrst party in his property rights under this lease, 
it is expressly understood and agreed between said parties that this lease 
shall not be assigned or transferred to any other party or parties without the 
written consent by said party to-such transfer or assignment. 

"In witness whereof, the parties hereto bave assigned their names, and af 
fixed thelr seals, on the day and year flrst above written. 

"[Witnessed.l John M. Williams. [Seal.] 

"John McKinley. [Seal.]" 

Contemporaneously therewitli an agreement was executed and 
delivered between the parties, wliich, at the request of McKinley, wàn 
not recorded. This agreement is as follows: 

"This agreement, made this fii-st day of August, 1891, between John M. 
Williams, of Chicago, state of Illinois, party of the flrst party, and John Mc- 
Kinley, of Duluth, Minnesota, party of the second part, witnesseth: 

"That whereas, said Williams bas this day executed a certain lease to said 
McKinley, from the flrst day of August, 1891, untll the flrst day of August, 
A. D. 1911, to the following described lands, to wit [description of lands], 
situated in the county of St. Louis, in the state of Minnesota, for the purpose 
of mining the merchantable shipping iron ore which is or may be found in, 
on, or under said land, référence being had for greater certainty to said lease, 
of even date herewith: 

"Now, therefore, said John M. Williams, his heirs, executors, administrators, 
or assigna, hereby agrées with the said John SIcKinley, his heirs, executors, 
administrators, or assigns, to pay to said McKinley, his heirs, executors, ad- 
ministrators, or assigns, one-fifth part of the net revenue arising from the 
royalties collected by him, said Williams, his heirs, executors, administrators, 
or assigns, under the terms of said lease, said payments to be made to said 
McKinley, his heirs, executors, administrators, or assigns, within fifteen days 
after payrcent is made to him, said Williams, his heirs, executors, adminis- 
trators, or assigns. 

"In considération thereof, the said McKinley does hereb.y agrée to save 
said Williams, his lieirs, executors, administrators, or assigns, free and clear 
from any expense which may be or may bave been incurred in the discovei'y, 
exploration, or development of said property preparatory to leasing the same, 
and also agrées to well and faithfully manage said property under said Wil- 
liams' direction, to the best of his ability, for the mutual inteiests of both 
the undersigned parties. Also whatever expense is incurred in conductlng 
the business, in keeping an accurate monthly record of the shipments of the 
ore from the mines, and rendering a correct quarterly statement or account 
of the amount due to said Williams from the royalties or otherwise, under 
said lease, and the remitting of proceeds from i)arties owing the same, by 
bank draft on Chicago or New York, payable to the order of said Williams 
or his heirs and assigns, or other service and attention requlred for the mu- 
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tuai protection of the interests of both of sald parties in and to sald mine, shall 
ail be faithfuUy performed by said McKlnley, at his own expense, further 
tban receiving his one-fifth (1-5) interest in the revenues of said mines, as 
hereinbefore expressed- 

"It is mutually agreed, however, between said parties, that in the event 
that said Williams should wish to dispose of or sell his fee-simple rlghts 
or title to said mines or mining lands, to the parties in possession or other 
parties, he reserves the right to do so, either by selling the same for so much 
money, cash, or crédit, or by merging said lands into a stock company (ormed 
aione from his lands, or with other parties and other contiguous lands. If 
such event should be consummated, said McKinley Is to receive for his one- 
flfth (1-5) interest of the revenues of said mine as hereinbefore expressed, in 
lieu thereof, in the event of sale, ten per cent. (10 per cent.) of the net pro- 
ceeds arising from said sale, vs'hether la money or stock, but, if the latter (in 
stock), such sale shall not be consummated without the consent of said Mc- 
Kinley. 

"It is further understood and agreed by sald Williams and McKinley, in 
relation to said lease of lands, executed by said AVilliams to said McKinley, 
as herein descrlbed, that said McKinley represents and déclares that In pro- 
curlng said lease he is acting for certain other responsible eastem parties with 
whom he Is connected, who form a syndicate for the purpose of mlnlng the 
iron ore contalned in said land and other lands contiguous thereto, and the 
building of a railroad from Duluth, Minnesota, to said mining and pine lands. 

"Now, it is mutually agreed and understood between sald McKinley and 
Williams that the fuU lease of said land, of even date herewith, executed by 
sald Williams to said McKinley, for the purposes mentloned in sald lease, is 
upon the- express condition that said lease is to be assigned over, and its 
rights and obligations transferred by said McKinle.y to. said above referred 
to parties. If said lease is used or transferred or otherwlse sublet by sald 
McKinley to other parties without said Williams' consent, sald McKinley 
thereby f orfeits ail his one-flfth Interest in and to the revenues accruing under 
said lease from said Williams, or his helrs and assigns; and such assignment 
will, at sald Williams' option, work a cancellation of said lease as between 
said Williams and McKinley. 

"The tlme of this contract shall extend for the period of twenty years, or 
parallel with the tlme of sald lease, unless for good cause, in equlty, or other 
conditions herein expressed, said McKinley, his helrs, execntors, administra- 
tors, or assigns, shall, by his or their acts, forfeit his or their claira thereto 
or under the same. 

"Further, if said party of second part should under their rights of lease 
abandon same, and yield up possession to said first party, in such event this 
one-fit'th (1-5) interest before exlsting and herein set forth, between sald 
Williams and said McKinley, shall also terminate, and said Williams receive 
peaceable possession of same as in his first and former estate. 

"In witness whereof, the parties hereto bave signed their names, and af- 
flxed their seals, on the day and year flrst above written. 

"[Witnessed.] John M. Williams. [Seal.] 

"John McKinley. [Seal.]" 

The aboTe lease and contract were prepared by complainant, witli- 
out the aid of a lawyer. Shortiy after this, McKinley represented 
to Williams that the syndicate would not lease the 13 tracts, but 
that he could lease three 40's thereof to the Merritts, on the same 
terms, who, he stated, were financially strong, and would be able to 
build a railroad to the mines, and he believed it was the best thing 
that could be done. Complainant, therefore, on the 15th of Sep- 
tember, 1891, gave his consent in writing that McKinley might lease 
the three 40's to the Merritts. On September 17, 1891, McKinley, 
without the knowledge or consent of Williams, but under a prior ar- 
rangement with the Merritts, executed to them a lease of the whole 
13 tracts, providing for a minimum output of 10,000 tons per annum, 
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and a royalty thereon of 30 cents a ton, to be paid to hîmself, or di- 
rectly to Williams, whether any ore was mined or not. On the same 
day, McKinley took back to himself from tlie Merritts a lease of the 
same land, with the exception of the three 40's he was authorized to 
lease to them, and with a similar provision therein for royalty, but 
no minimum output was designated on which royalty should be paid. 
A clause in the original lease of August 1, 1891, from complainant 
to défendant, provided that it should not be assigned without the 
written assent of the party of the flrst part (Williams), but this clause 
was omitted in the lease from McKinley to the Merritts, and in the 
re-lease from them to him. As a considération for leasing to the 
Merritts thèse three tracts and another one called the "Hill 40," 
McKinley received from them the sum of $30,000. On the same day 
(September 17, 1891), McKinley, by an instrument in writing, assigned 
and transferred to James Billings, of Duluth, a one-half interest in 
the leases, to him from the Merritts, for the sum of $20,000; and 
shortly thereafter McKinley and Billings sold to a Mr. Humphreys, 
of Duluth, an undivided four-sevenths interest in the same leases, 
for the sum of |30,000. The lease from McKinley to the Merritts 
was flled for record the day it was executed (September 17th), while 
that from the Merritts to McKinley was not flled until December 23, 
1891. None of thèse leases or transfers were disclosed to Williams 
by McKinley at the time of the transactions, and he was not made 
aware of them until some time in March or April, 1892. On Sep- 
tember, 18, 1891, the Merritts transferred their lease from McKinley 
to the Biwabik Mountain Iron Company, providing for a minimum 
output of 10,000 tons per annum, and the payment to them, or to 
Williams directly, of 30 cents a ton royalty thereon, whether ore was. 
mined or not; and on April 23, 1892, that company leased the same 
lands to one Peter Kimberly, with the proviso that not less than 
300,000 tons should be mined annually, and a royalty of 50 cents a 
ton on that amount should be paid, whether ore were mined or not, 
and that the interest of Williams in the royalty might be paid to him 
directly. On December 1, 1891, McKinley executed to the Cincinnati 
Iron Company, a corporation organized by Billings, Humphreys, and 
himself, a lease of a portion of the lands embraced in the lease to 
himself from the Merritts, reserving to the lessor 30 cents a ton 
royalty on a minimum output of 10,000 tons per annum; and that 
company, on June 23, 1892, sublet this lease to one Barbour, reserv- 
ing to itself a royalty of 55 cents a ton, with a proviso that not less 
than 150,000 tons per annum should be mined. As a considération 
for executing this lease, McKinley received .$300,000 par value of the 
stock of that company. In June, 1892, McKinley executed a lease of 
certain other property, embraced in the lease to him from the Merritts, 
to the Chicago Iron Company, a corporation also organized by Bill- 
ings, Humphreys, and himself, reserving to the lessor 30 cents a ton 
royalty, to be paid on a minimum output of 10,000 tons a year. In 
considération of the exécution of this lease, McKinley received 
$333,000 par value of the stock of that company. Ail thèse leases 
provided that, whatever the interest of Williams in the royalties 
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should be, ît might be paid to him directly. None of thèse trans- 
actions of leasing were communicated at the time by McKinley to 
Williams, and the latter received none of the proceeds thereof, so 
far as any bonus or stock was concerned. On the 25th of March, 
1892, a question having arisen as to the title of complaint to a certain 
40-acre tract described in the lease of August 1, 1891, complainant 
and his wife, at the request of McKinley, executed to him a lease 
conflrmatory of the flrst lease, excluding therefrom that certain 40. 
On the 27th day of April, 1892, Williams executed and delivered to 
the Biwabik Mountain Iron Company an instrument reciting the 
lease from him to McKinley, of August 1, 1891, the lease from 
McKinley to the Merritts, the re-lease from the Merritts to McKinley, 
of September 17, 1891, the conflrmatory lease to McKinley by com- 
plainant and wife, of March 25, 1892, and the further fact that the 
Biwabik Mountain Iron Company desired to lease the lands at présent 
held by it, and that a question had arisen as to whether the Williams 
lease could be forfeited. By the terms of this instrument, com- 
plainant released and waived the right of forfeiture so long as the 
Company performed ail the covenants in the lease, and waived ail 
right to déclare a forfeiture against the company by reason of any fail- 
ure on the part of the Merritts to perform the covenants with regard 
to the lands held by them. On December 23, 1892, complainant 
executed an instrument reciting the lease of August 1, 1891, of cer- 
tain tracts, and the fact that McKinley desired, under that lease, 
to sublet those tracts to the Chicago Iron Company, by the terms 
of which he assented to the subletting, on condition that the 
company mine at least 10,000 tons per annum, and pay the full royalty 
expressed in the lease, whether any ore be mined or not. The de- 
fendant, George A. Elder, on the llth day of March, 1893, entered 
into an agreement, for a valuable considération, whereby the défend- 
ant McKinley sold, assigned, transferred, and set over to him one- 
half of whatever profits, money, or property might become due to 
McKinley under the contract of August, 1891. 

Under the foregoing state of facts, what was the relation of the 
parties to each other, and what are their respective rights? Counsel 
for défendant McKinley urges that under a fair construction of the 
lease and agreement of August 1, 1891, Williams was only entitled 
to a royalty of 30 cents a ton on a minimum output of 10,000 tons 
per annum; and, so long as he received that, whatever McKinley 
obtained in excess, whether in the shape of increased royalties or 
bonus, rightfully belonged to the latter. In my opinion, the 
controUing question in this case is, was McKinley during ail 
this time the agent of complainant, or was the relation between 
them that of lessee and lessor? Under the agreement of August 
1, 1891, he was clearly the agent of Williams to transfer the lease 
to a spécifie party, and in it he "agrées to well and f aithfuUy manage 
said property under said Williams' direction, to the best of his 
ability, for the mutual interest of both the undersigned parties." 
Eeading the agreement and lease together, I think the relationship 
of agency is clearly established. 
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But counsel, in support of Ms contention, urgés the acquiescence 
of Williams in the receipt by McKinley of a bonus from tbe Merritte, 
and of stock from otlier parties, at tbe time wlien tliese transactions 
were brought to his notice, and also- the making of the conflrmatory 
leases by complainant in 1892. The acquiescence of Williams was 
limited to the receipt by McKinley of two or three, or perhaps flve, 
thousand dollars from the Merritts, and no more; and that at a time 
when it is not pretended that he knew of the leasing of the 13 
éO's" to them, and of the leasing back of the remainder to McKinley. 
It is true McKinley claims that in the spring of 1892 he informed 
Williams that he had received |30,000 from the Merritts, and |333,- 

000 of stock from the Chicago Iron Works, and that he might haye 
informed Mm of the receipt of |20,000 from Billings, and $30,000 
from Humphreys, and that WUliams consented to Ms receiving thèse 
amounts; but this is denied by complainant, who states that he asked 
for an accounting, and it was refused. I think McKinley was mis- 
taken. I do not believe that complainant, the absolute owner of 
the property, with fuU knowledge of the whole situation, acquiesced 
in the receipt by McKinley of thèse large amounts of money and 
stock, not one dollar of wMch was to go to him. As to the con- 
flrmatory leases, complainant says he made them under the advice 
of counsel, as an escape from the lesser of two evils, because, as 
between third parties, it was probable that thèse leases could be en- 
forced. The correspondence and évidence show that even at that 
time complainant was not fuUy informed as to the true situation, 
and that he did not understand f uUy how matters stood until some 
time in the spring of 1893, when this suit was commenced. 

Taking into considération ail the circumstances of the case, and 
in view of the acts of and the correspondence between the parties, 

1 am satisfled that at ail thèse times Williams had the right to and 
did look upon McKinley as his agent to look after their mutual inter- 
ests, and not as his lessee to act independently of him so long as 
the 30 cent a ton royalty was paid. I am also of opinion that almost 
from the inception McKinley violated this trust. The leasing of 
the 13 tracts to the Merritts, the re-lease to himself of the remaining 
10, omitting the clause forbidding a sublease without the consent 
of Williams, and the sale of Ms interest to Billings, ail on the same 
day, were a plain violation of the terms of the agreement, and such 
acts alone would work a forfeiture of his interest thereunder. 

The agency of McKinley being established, tlie law is well settled. 
I hold that McKinley, having made the leases and transfers set out 
in the billof complaint without the knowledge of Ms principal, or 
without his ratification upon a fuU understanding of the whole situ- 
ation, is accountable to complainant for ail moneys, notes, and stock 
received by him as considération for making any and aU of the leases, 
sales, or transfers in question. I hold, further, that in thèse trans- 
actions, and in ail of them, McKinley acted contrary to the best in- 
terests of Ms principal, and for his own beneflt and gain, and there- 
fore cannot recover compensation for any services performed by him 
in connection with the contract of agency. 

Aa the righte of the défendant George A, Elder are dépendent 
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upon those of tlie défendant McKinley, they must fall wîth Ms. 2l 
decree will be entered in accordance with the prayer of the bill, and 
a référence will be had to a master for an accounting, with costs. 



NEW YORK SECURITY & TRUST CO. y. EQUITABLE MORTG. CO. 
(Circuit Court, S. D. New York. December 13, 1894.) 

L Trusts — Followino Pkocekds of Tbttst Pkoperty. 

The E. Co. was engagea In the business of loanlng money upon mort- 
gages of real estate. The mortgages received by It were deposited with 
trustées, to secure debentures issued by the E. Co. In séries, generally 
aœountlng to $100,000. The agreements under which the bonds were 
deposited provlded that the amount of mortgages should at no time be less 
than the outstandlng debentures In the séries; that such mortgages should 
always be first charges upon real estate worth 2^,^ times the amount of 
the mortgages; that if the trustée should, at any tlme, deem a mortgage 
an insufflaient security, the E. Co. should, upon demand, replace it by a 
Bufficlent one; that until default In replacing such mortgages, or In pay- 
ment of principal or Interest of the debentures, the E. Co. should be entl- 
tled to receive the interest, but that, in case default should be made in any 
manner, the trustée mlght sell or realize upon the mortgages. No assign- 
ments of the mortgages were placed upon the records In the counties where 
the lands lay, and payments of Interest and principal were made by the 
mortgagors to the B. Co. Receivers of the E. Co. were appointed in 1893, 
and took possession, among other thlngs, of about $63,000 which had been 
pald to the E. Co. upon mortgages included in thèse deposits, and not 
turned over by It to the trustées. Hdd, that such money should be pald 
over to the trustées, In préférence to any clalms of gênerai credltors of the 
E. Co., since It belonged, not to the B. Co., but to the trustées, wbo mlght 
foUow and reclaim It 

& Samb — Protbctino Trust Pkopbrtt. 

The E. Co. had pald considérable sums for taxes on lands covered by 
mortgages included in the said deposits, «nd in buying in such lands at 
tax sales. Eeld-, that thèse sums should not be deducted from the moneys 
coUected upon the mortgages, since they were pald slmply In discharge of 
the B. Oo.'s obligation to keep the mortgages first charges on the land. 

This was an application by the receivers, heretofore appointed of 
the property of the défendant corporation, for instructions as to 
the disposition of certain funds in their hands. 

Wm. B. Hornblower, for complainants. 
Thos. G. Sherman, for receivers. 

LAOOMBE, Circuit Judge. Ee^eivers of the défendant oompany 
were appointed by this court in August, 1893. The business of de- 
fendant (so far as it need now be stated) was this: It loaned 
money, mainly in the West, to farmers and others, upon bonds and 
mortgages of real estate. It borrowed money from investors upon 
so-called "debentures," by the terms of which it agreed to pay at 
a fixed date in the future, to the holders of the debentures, the prin- 
cipal sum therein named and interest semiannually. Thèse deben- 
tures were issued in séries, generally amounting to $100,000 in each 
sériés. To secure the payment of each séries, défendant deposited 
with a trustée a certain stipulated amount of the bondsandmortgages 
aforesaid, under a deçd of trust, which, among other provisions, con- 
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tained the foUowing: The amount of tlie securities thus deposited 
shaJl at no time be less than the amount of debentures issued and re- 
maining uncanceled. Every such security skall be a mortgage, and 
shall be a first charge upon real estate valued at net less than 2^ 
times the amount secured. The trastee is to hold the deposited 
securities as a collatéral security for the payment of the principal 
and interest due upon the debentures, and for the benefit of the 
holders of said debentures. Whenever the company shall surrender 
to the trustée a debenture regularly canceled, the trustée shall, if 
80 requested by the company, redeliver to the company, out of the 
securities, for the time being deposited with the trustée, securities 
to an amount equal to or not exceeding that of the debentures so 
canceled. The company may at any time caU upon the trustée to 
redeliver to the company any security for the time being remaining 
deposited with the trustée, and the trustée shall forthwith redeliver 
such security to the company upon the company substituting for 
such security another security, diûy certifled, in the manner provided 
for securities originally deposited, to be a flrst and valid charge 
or lien upon real estate of not less value than the security to be 
redelivered to the company as aforesaid. If the trustée shall at 
any time think that a security held by him is not a sufiicient se- 
curity for the amount expressed to be secured thereby, he may 
require the company to deposit with him further security of like 
nature, sufficient to cover the estimated déficit, and the company 
shall within 60 days make such deposit. Until the company shall 
be in default in making such deposit, or until default shall hâve 
been made by the company in the payment of any principal money 
or interest due on the debentures, the company shall be entitled to 
receive aH interest due upon the mortgages for the time being de- 
posited with the trustée. In case default shaU be made in any 
manner, the trustée may forthwith, without any further consent on 
the part of the company, seU, call in, or otherwise realize any of 
the securities so deposited, and may take any steps by selling any 
property comprised in isuch security, either by private treaty or 
public auction, or by légal proceedings, or by negotiating and effect- 
ing a transfer of any such security, to realize such securities, or 
any of them, and shall hold the moneys arising from such realiza- 
tion upon trust — ^First, to pay ail costs and expenses incident to 
such realization; second, upon trust for the holders of the deben- 
tures; and, thirdly, upon trust to pay the surplus, if any, of such 
moneys to the company. And the company undertakes to be liable 
for the expenses in exonération of the proceeds of securities so 
realized. For the purpose of effectuating any such sale or transfer, the 
«ompany shaU, on the requirement of the trustée, exécute ail proper 
and necessary deeds and other instruments. This agreement was 
an assignment to the trustée of ail the bonds and mortgages in the 
séries, as collateral security for the debentures, with full power to 
coUect or seU out such security in case of default; but no assign- 
ments of the original mortgages were recorded in the counties where 
the real estate is situated. In conséquence, mortgagors who wished 
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to pay ôfl their del)t in whole, or to pay an installment thereof, 
made such payment to the oflficers and agents of the défendant, 
their mortgagee, and the only person they knew in the transaction. 
In this way, as the receivers report, when they took possession, 
the Company had received about $63,000, which it had not paid over 
to the trustées of the respective séries within which were included 
the mortgage securities upon which thèse payments were made. A 
small amount was also thus collected by local agents of the Com- 
pany after appointment of receivers, but before such agents were 
advised of the change. This small sum has not been paid over. 
The receivers hâve also, in some instances, themselves received pay- 
ments on account of principal, but hâve paid over ail such collec- 
tions to the trustées. 

The flrst point upon which instructions are asked for is whether 
the several trustées who held thèse mortgages thus paid in whole or 
in part to the company, or to the local agents, after receivers were 
appointed, are entitled to payment of the moneys thus collected in 
préférence to the gênerai creditors. Undoubtedly they are. The 
moneys thus collected were moneys, not of défendants, but of the 
trustées to whom the mortgages had been assigned, and in which 
défendant had only a remotè equity. Money of another thus col- 
lected, and not paid over, may be followed by him, and reclaimed 
from the gênerai funds of défendant, either out of the cash in its 
possession, if that be sufl9cient, or, if the money thus wrongfully de- 
tained has been in part invested in personal property held by the 
défendant, then out of such personal property. Receivership has 
not altered the situation in this respect, and, there being enough cash 
and unincumbered securities purchased with the trustées' money to 
replace the sum thus misappropriated, the receivers will pay this 
sum of |63,000 in préférence to any claims of the gênerai creditors. 

It further appears that in many instances the original mortgagors 
failed to pay the taxes falling due on the mortgaged property, and 
that thereupon the défendant corporation paid them to the proper 
authorities, and its receivers now hold the tax receipts therefor, 
Such payments amount to over |12,000. In some instances default 
in payment of- taxes continued until, upon expiration of the statu tory 
term of crédit, the land was sold for nonpayment thereof. Upon 
such sales the défendant corporation bought in, and received from 
the proper offlcers, tax titles or certificates of title. The amount 
thus paid is |15,849. It appears that taxes were thus paid and 
tax titles thus purchased in cases where the property was covered 
by mortgages included in the very séries of debenture pledges, which 
also included the mortgages upon which payments of principal were 
made as above set forth. Under thèse circumstances, the receivers 
ask for instructions as to whether or not they should deduct the 
amounts thus paid for taxes or for tax titles from the sum collected 
as principal before paying over such collections of principal to the 
respective trustées. They should not do so. The payments of taxes 
and for tax titles wére not made at the request of the trustée, but 
voluntarily by the défendant company, and it must be aissumed for 
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its own benefit. The trustée was under no obligation to pay the 
taxes, nor even to see to it that the original mortgagors paid them. 
The trust agreement contemplated no such action on his part. 
It was for the défendant to see to It that each security pledged as 
collatéral for debentures continued to be what the contract required 
it to be, — "a flrst charge upon real estate." When unpaid taxes 
became a flrst charge upon the property, the trustée was entitled 
under the contract to return the degraded security, and require 
from défendant a "flrst-charge" security in its place, or to insist upon 
a deposit of further security as collatéral. The various payments 
of taxes made by défendant, therefore, were payments in its own 
behalf, to relieve it from the obligation of replacing securities, and 
are not proper charges in its hands against the trustée. 

The several trustées, moreover, ask for the delivery to them of 
the tax receipts, and upon this point receivers ask for instructions. 
This is practically already answered. They represent payments 
by défendant to protect its own interests, and should be retained 
by it They constitute the évidence by which défendant may show, 
whenever challenged to do so, that the several securities to which 
they relate are still, so far as the lien of taxes is concerned, a lirst 
charge upon the property. They are not muniments of title. It is 
the original entry on the tax books, and not the duplicate thereof, 
issued to the taxpayer, that discharges the tax lien. 

The trustées also ask for the delivery to them of the tax titles, 
and of the certificates of title, and upon this point receivers ask for 
instructions. That question will not now be decided, and, until it 
is presented more fully than it is on this application, receivers will 
retain such titles and certificates. 

It is urged on behalf of the trustées that the pledgor of the mort- 
gage should not be allowed to buy in a superior title, and thus 
destroy the value of the property he has pledged; and the clause 
in the trust agreement providing that, for the purpose of effectuating 
any sale or transfer of the pledged securities, in order to realize upon 
them in the event of default, the défendant eompany shall, on the 
requirement of the trustée, exécute ail proper and necessary deeds 
and othep instruments, may be cited in support of the proposition 
that a tax title subsequently purchased should be assigned. But 
there may be some équitable considération which would deprive the 
trustée of any right to insist upon compliance with this clause. For 
example, the trust agreement gives the trustée a most comprehen- 
sive power of sale, either "at public . auction or by private treaty." 
But if it should appear that a trustée had arbitrarily sold ail the 
securities pledged for a séries of debentures at private sale, at a sum 
far below what they could at the same time hâve been sold for in the 
open market, thereby increasing the gênerai indebtedness of défend- 
ant, and thus reducing the dividend ultimately to be paid to the 
gênerai creditors, it is questionable whether a court of equity will 
aid Mm in his effort to withdraw valuable assets from the gênerai 
fuhd. It is manifest that this question can be answered only upon 
a fuU présentation of ail the facts. 
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Upon payment of the sums coUected as principal, the receîvers 
will require delivery to them of any bonds and mortgages fully paid 
off, and will also see to it that ail partial payments are indorsed on 
the respective bonds partially paid. 



COB T. BAST & WEST R. CO. OF ALABAMA et al. 

SMITH V. KELLY. 

(Circuit Court, N. D. Alabama, S. D. December 10, 1894.) 

Attornbt's Lien— To What Attaches. 

One S., a lawyer, was retained by K. and B. to protect their interest in 
a large number of the bonds of an Insolvent railway company. S. ren- 
dered Important services, which were fully successful. Tàe road was or- 
dered to be sold under the decree in a foreclosure suit, and, before the 
sale, S. was discharged by K. and B., and the discharge recognized by the 
court, reserving S.'s right to hâve his compensation fixed and the extent 
of his lien declared. At the foreclosure sale, K. bought the road. S. 
afterwards applled to hâve his compensation fixed and lien declared. Held, 
that S. had a lien upon the bonds of his clients and upon any portion of 
the proceeds of the sale applicable to their payment, but that his lien 
did not extend to the property of the road in the hands of K. after his 
purchase thereof, even though the purchase prlce was insufflcient, after 
paying costs and receiver's certificates Issued by order of the court, to 
leave any balance applicable to.the bonds. 

This was a suit by George S. Coe, as substituted trustée, against 
the East & West Raiiroad Company of Alabama and others, for the 
foreclosure of a mortgage. Frank Sullivan Smith, formerly solicitor 
for the défendants Eugène Kelly and John Byrue, flled his interven- 
ing pétition, asking to hâve his compensation fixed and the lien 
thereof declared. The pétition was referred to F. S. Ferguson, as 
spécial master, who flled a report, to which exceptions were taken. 
The report is as follows: 
To the Honorable, the Judges of said Court: 

In obédience to the order of the court, dated May 19, 1893, I gave due notice 
to the parties to this intervention that I would take the testimony thereiu 
at No. 35 William street, New York, on the 19th day of June, 1893, which time 
and place was consented to by the intervener and respondent Accordingly, 
I attended at said tlme and place, and the parties duly appeared before me in 
person and by their counsel. Mr. Denegre, in behalf of the respondent, ob- 
jected to the taking of the testimony, or to any proceedings under the order 
of référence of May 19, 1893, because— First, the court had no jurisdiction to 
make such order; and, second, because of the want of proper parties défend- 
ant, Mr. Kelly being made the sole défendant, whereas John Byrne should 
hâve been joined with him. I stated to counsel then, and now report, that 
I had no authority to determiue a plea to the jurisdiction of the court, or to 
pass upon the légal sufflciency of or to grant an amendment to any pleadings 
sent to me by the court. Dbubtless, the objection was made by counsel in 
order that his client might not be held to hâve waived It by silence. For 
this purpose, and no other, I permitted the objection to be entered as a part 
of the proceedings before me, and now report that it was made before any 
of the testimony was taken. A caref ul study of the order of référence has 
convinced me that the court has already ascertained that the relation of so- 
liciter and client did exlst between the intervener, Frank Sullivan Smith, 
Bsq., and the respondent, Mr. Eugène Kelly, in the cases of the foreclosure 
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suit agalnst the East & West Kailroad Company of Alabama, and the dé- 
pendent and auxiliary blU of Grant Brothers et al against the same, and 
that the duty devolved upon me by the order was— Fh-st, to ascertain and 
report what would be a reasonable compensation for Mr. Smith for his serv- 
ices as such soliciter; and, second, what lien, if any, he had on the property 
of the défendant raiiroad company, or on the proceeds of the sale therefor, 
for the payment of such compensation. But, if this construction of the order 
is erroneous, I proceed now to ascertain from ail the testimony before me 
whether or not Mr. Smith was employed by Eugène Kelly and John Byrne 
as their solicitor to represent their joint Interest in and to nine hundred and 
sixty-six of the first Consolidated mortgage bonds of the défendant raiiroad 
Company, which they had acquired from the Brownings and West by the con- 
tract of May 11, 1888, and to what extent he did represent them, or either 
of them, as such solicitor in the foreclosure suit and in the auxiliary suit of 
Grant Brothers, by which it was sought to bave said nine hundred and sixty- 
six bonds deelared fraudulent and Toid. 

X discard from my considération, as not pertinent to this issue, ail of the 
testimony as to the services Mr. Smith rendered to certain parties and com- 
mittees from December, 1887, up to the time of the filing of the foreclosure 
bill, to wlt, June 2, 1888. Those parties and committees were trying to de- 
vise a plan to avoid litigation, by a prompt reorganization of the défendant 
raiiroad coinpany, and, doubtless, Mr. Smith rendered them valuable service; 
but, under the order of référence, it could not be consldered by me in this be- 
half, or constitute any part of the service to be charged against the re- 
spondent. The testimony clearly shows that the foreclosure suit was begun 
at the instance of Eugène Kelly and John Byrne, as the holders of the ma- 
jority of the first Consolidated mortgage bonds of the East & West Raiiroad 
Company of Alabama. The mortgage of December 1, 1886, securing said 
bonds, provlded that on the happening of certain events, such as failure to 
pay interest, etc., and a demand in writing of a certain number in value, 
of the holders of said bonds, the trustée should institute proceedings to fore- 
close it. The raiiroad company failed to pay the interest on said bonds due 
the Ist of December, 1887, and, upon such failure, Eugène Kelly and John 
Byrne, as the holders of said bonds to the amount, in value, of nine hundred 
and sixteen thousand dollars, and Eugène Kelly, as the holder of said bonds 
to the amount, in value, of ninety thousand dollars, demanded, in writing, 
that the trustée should at once proceed to foreclose the mortgage. This 
writing Is dated May 18, 1888, and was prepared by Mr. Smith, the intervener, 
at the request of Eugène Kelly and John Byrne. He (Mr. Smith) dellvered 
this written demand to the trustée, the American Loan & Trust Company, 
and thereupon the trustée instructed its counsel, Robert Ludlow Fowler, Esq., 
to take the necessary légal steps to foreclose the mortgage, which instruc- 
tion he promptly obeyed. He prepared the blll, receiving aid from Mr. Smith 
in the way of the collation of the facts necessary thereto, and, in company 
with Mr. Smith, came to Birmingham, Alabama, to file it in court. Having 
reached Birmingham, Mr. Powler delayed filing the bill a day or two, in order 
to ascertain whether or not the raiiroad company had failed to pay the in- 
terest due on the Ist of June, 1888, and, having been duly informed of the 
fact of such failure, filed the bill on June 2, 1888. This action on the part of 
Eugène Kelly and John Byrne, and each of them, it seems to me, was an 
employment of Mr. Smith to represent them, and each of them, in the fore- 
closure suit, and threw on him the responsibility of upholding the genuine- 
ness and validity of the bonds held by them, in that suit. Some weeks 
later, the Grant Brothers and others filed a dépendent and auxiliary bill, in 
which it was charged that the bonds held by Kelly and Byrne, and which 
they had obtained from the Brownings and West, as above shown, were 
fraudulent and void. Mr. Smith testifles— and no one contradicts him— that 
he was duly employed by Messrs. Kelly and Byrne to represent them in that 
suit, and contend for the validity of the Brownings and West bonds under 
the terms of the contract of May 11, 1888. This he did by preparing and 
filing their answer to the sàld bill, and by attending ail the sittings of the 
spécial master, acting as examiner, to take the testimony by examining and 
cross-examining witnesses, by preparing a brief, and arguing the case before 
v.65F.no. 1 — 2 
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the circuit court at "New Orléans, and, on appeal, bef ore the circuit court of 
appeals. During ail this time— a period of nearly five years— lie testifles that 
he had fréquent interviews with Mr. Kelly, and informed him of the progress 
of the litigation, and of liis own actions therein as Mr. Kelly's sollcitor. From 
time to time during this period, he testifles, Mr. Kelly paid him various 
amounts of money towards the expansés of the suit and his own compensa- 
tion. Hotchlciss V. Le Roy, 9 Johns. 142;. Burghart v. Gardner, 3 Barb. 64; 
Fore V. Chandler, 24 Tex. 146. In view of thèse undisputed facts, I find and 
report that Mr. Smith was duly retained by Eugène Kelly and John Byrne, 
and each of them, to represent their joint and individual interests in the East 
& West Railroadi bonds held by them, in the suit for foreclosure of the mort- 
gage, and in the suit instituted by Grant Brothers et al. I am strengthened in 
this conclusion by the failure of Mr. Kelly to testify to a différent state of 
facts. It is true that on the 6th of April, 1893, he filed an affldavit in this 
court to the efCect that he had never employed Mr. Smith as his sollcitor in 
the East & West Railroad litigation, and that Mr. Smith had no authority 
to appear for him: therein; but this affldavit is purely ex parte, extrajudicial, 
and has been striclîen from the files of the com-t by the very order referring 
this controversy to me. Therefore, I cannot consider or give it any weight 
whatever, no matter in what shape It may be presented to me. I cannot 
avoid the légal conclusion that when a party has an opportunity to dispute 
the testimony given against him, and fails to do so, he admits its truth, unless 
falsehood is apparent on the face of It. More than this, as late as January, 
1893, Mr. Kelly wrote to Major John Byrne, his partner, or the joint owner 
with him in and to the bonds in litigation, requesting him to hâve Mr. Smith 
send in "our bill," in order that he might be paid that month; tlius admitting 
a liability on his part to Mr. Smith. 

But it is contended on the part of Mr. Kelly that, in the spring of 1889, the 
court authorized the issuance of receiver's certificates constituting a lien on 
the railroad property superior to that of the bonds; that Mr. Kelly purchased 
a very large portion of thèse certificates; and that thenceforward his Inter- 
est as a bondholder was antagonistic to his interest as a holder of receiver's 
certificates, and, therefore, Mr. Smith was precluded from further service as 
his soliciter in the litigation. The receiver's certificates, to the amount of 
six hundred and fifty thousand dollars, were authorized to be issued by the 
court in March, 1889, by and with the consent of ail the bondholders. This 
was donc in order to raise money to widen the gauge of the railroad, and 
for Its betterment generally, and, Indeed, to keep it a "going concern." At 
Mr. Kelly's spécial request, the order was so framed as to require the receiver 
to offer the certificates flrst and preferably to the bondholders la the propor- 
tion of their holdings of the bonds. It is to be presumed that the receiver did 
so ofiCer them, for such is the order, and it was his duty to obey it. The 
records show that thèse certificates never went out of the family of the litl- 
gants, as no one purchased them from the receiver except bondholders, to 
wit, Eugène Kelly, the American Loan & Trust Company, Drexel, Morgan & 
Co., De Coppett & Co., and Reuben L. Fox. Whether or not thèse parties 
took the certificates in proportion to their holdings of the bonds the testimony 
is silent; but it is certain that they obtained whatever of advantage there 
was In the ownership of them over the bondholders who did not accept the 
terms of the order by which they were issued. As above stated, thèse cer- 
tificates were endowed with a lien superior to that of the bondholders; and 
this by their unanimous consent. Superiority of lien by no means involves 
the idea of an antagonism of lien; the very term imports that there is no 
hostility between them. In this case the purchasers of the receiver's certifi- 
cates became at once the wards of the court, and it was the duty of the 
court to protect their interests, without putting them to the expense of em- 
pioylng counsei to look after and guard it They needed no counsel. Their 
certificates were never in dispute. Their absolute superiority as liens on 
the property was never questloned, and the court was most careful to secure 
the rights of the holders of them in its decree of foreclosure and sale. Beach, 
Bec. § 402 et ante. 

How, then, can it be reasonably contended that Mr. Kelly was the owner 
of antagonistic liens, and that, therefore, as a lawyer, Mr. Smith should hâve 
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abandoned his employment to maintain the validity of the Browning and 
West bonds? The interest of Messrs. Kelly and Byrne in and to said bonds 
was equal, Mr. Smith represented both and eaeh of thèse clients, and, in do- 
ing so, it was scarcely possible that he could advocate the interest of one 
without advocating the interest of the other. The certiflcate holders, as sucli, 
never disputed the validity of any of the bonds; and nowhere in the plead- 
ings does It appear that Mr. Kelly, as a bondholder, disputed the superior 
lien of the certiflcates, or, as a certiflcate holder, the secondary lien of ail 
the bonds. As I understand the testimony, Mr. Smith never pretended to 
represent Mr. Kelly as a holder of the receiver's certiflcates,— a most useless 
labor,— but that he did appear for and represent the interest of Mr. Kelly and 
Major Byrne as bondholders, and nothing else. In doing so, under ail the 
facts in évidence before me, I cannot see in what particular he has violated 
the canons of professional ethics, or any duty that he owed to his client 
or to the coxu-t. To Mr. Kelly, as a certiflcate holder, he owed no duty what- 
ever. In that interest the court was Mr. Kelly's guardian. To Mr. Kelly, as 
a bondholder, he did owe the duty of asserting and maintaining the genuine- 
ness and validity of the bonds obtained by him and Major Byrne from the 
Brownings and West, which was assailed by the averments of the Grant 
Brothers' bill. This duty he discharged with a zeal, fldelity, and ability 
which lawyers should always give to the interest of their clients, and with 
a success that ail lawyers strive for and are proud to attain. 

Again, It is contended on the part of Mr. Kelly that in April or November, 
1892, he discharged Mr. Smith as his solicitor, and that he (Mr. Smith) has 
no right to compensation after the time of that discharge; that Mr. Smith 
should hâve ceased to represent Mr. Kelly from that time. As a matter of 
taste, this, perhaps, should hâve been his course; but the authorities lay the 
law down difCerently. I quote from Weelis on Attomeys (2d Ed., § 25o): 
"A party has no right arbitrarily to change his attorney without paying the 
costs earned; and the original attorney is not bound to consent to a substitu- 
tion, or deliver the papers upon which he has a lien, until the amotint of his 
just demands are ascertained by a court or a référence, and paid." This 
View of the law is upheld by the cases of Sloo v. Law, 4 Blatchf. 268, Fed. 
Cas. No. 12,958, and Wilkinson v., Tllden, 14 Fed. 778. 

As to the value of the services rendered by Mr. Smith, three witnesses hâve 
testified. Gov. Hoadley, a lawyer of wide and varied expérience in such 
cases, having "looked" at the book of testimony in the Grant Brothers' case, 
and heard the statement of Mr. Smith as to the time involved and the nature 
of the litlgatlon, and having read his brief as flled in the circuit court and 
in the court of appeals, fixes the sum of twenty-five thousand dollars as a 
reasonable fee, in addition to his expenses. Mr. Green, a lawyer of mucb 
expérience in raih-oad litigation, having read Mr. Smith's direct examination 
before me, fixes the fee at five thousand dollars, or, at the hlghest, five thou- 
sand flve hundred dollars. Mr. Robert Ludlow Fowler, who was the solicitor 
for the complainant throughout the entire f oreclosure suit, and a witness to 
the services of Mr. Smith in the courts and before the spécial master, and is 
thoroughly famlliar with the whole history of tha litigation, and entlrely com- 
pétent otherwlse, fixes the sum of eighteen thousand or twenty thousand dol- 
lars as a proper and reasonable fee, in addition to his disbursements for nec- 
essary travellng expenses. Of the testimony of thèse witnesses, the most 
satisfactory to my mind is that of Mr. Fowler. Gov. Hoadley and Mr. Green 
testify from the standpoint of the hypothesis, which is seldom, if ever, cer- 
tain and complète In Its statement of facts. Mr. Fowler testifies as an eye 
witness, so to speak, to substantially ail of Mr. Smith's services, and fixes 
the fee with an intelligent appréciation of their importance and value to his 
clients, whoever thèse clients may hâve been. I therefore flnd and report 
that, for his services as solicitor for Eugène Kelly In the foreclosure suit and 
in the Grant Brothers' suit, Frank Sullivan Smith should be allowed the sum 
of twenty thousand dollars, and also his necessary disbursements, as shown 
by his testimony to be the sum of one thousand flve hundred and five dollars 
and eighty-one cents. From the aggregate of thèse two sums should be de- 
ducted the amount heretofore paid him by Mr. Kelly, as shown by Mr. Smith's 
testimony, to wit, the sum of two thousand flve hundred and flve dollars and 
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flfty cents, whîch would leave a balance of nineteen thousand dollars and 
thlrty-one cents due to Mr. Smith. 

The next and most difflcult question submitted to me by the order of réf- 
érence is, what lien, If any, has the intervener upon the property of the Bast 
& West Railroad Company of Alabama, or the fund In court arislng from the 
sale thereof ? I hâve had much difBeulty In framing an answer to this ques- 
tion which Is satisfactory to my mind, but that difiiculty arose malnly from 
the fact that. In my flrst reasonlngs, I mistook the resuit of the litlgation for 
its cause. The gênerai rule is that an attorney at law who is employed to 
prosecute a demand has a lien upon any judgment or recoyery obtaiued 
through his services for fées or compensation due him therefor. AU the au- 
thorities are clear as to the existence of this lien, but there is great contra- 
rlety of opinion as to the proper remedy for Its enforcement It seems, how- 
ever, that, as long as the parties are under the control of the court, it has 
the power and will flnd the way to exécute It. Mansfield v. Borland, 2 CaL 
507; Pinder V. Morris, 3 Gaines, 165; Andrews v. Morse, 12 Conn. 444; Walk- 
er V. Sargeant, 14 Vt. 247; Adam v. Fox, 40 Barb. 442. He has a lien upon 
his client's papers that came into his possession in the course of his profes- 
sional employment (Ex parte Russell, 1 How. Pr. 149); also upon a note de- 
posited with him for collection or suit (Howard v. Osceola, 22 Wis. 453; 
Stewart t. Flowers, 44 Miss. S13); also upon a bond or mortgage in his hands 
for foreclosure (Bank v. TOdd, 52 N. Y. 489). This Is the law substantially 
In Alabama. Ex parte Lehman, 59 Ala. 631; Jackson v. Clopton, 66 Ala. 29; 
Warfield v. Campbell, 88 Ala. 527; Royall v. McKenzie, 25 Ala. 363; In re 
Tallahassee Manuf'g Co., 64 Ala. 567; Weaver v. Cooper, 73 Ala. 318; Mose- 
ley V. Norman, 74 Ala. 422. 

The flrst question to be solved Is, what was the subject-matter of the litl- 
gation in the foreclosure suit and the Grant Brothers' bill? Messrs. Kelly 
and Byrne placed their nine hundred and sixty-six bonds In the hands of 
Mr. Smith, as their solicitor, for collection, by a foreclosure of the mortgage 
given to secure them. The foreclosure suit was instituted on their demand. 
The Grant Brothers' bill attacked the validity of thèse bonds, but, in légal 
effect, the foreclosure suit and the Grant Brothers' suit constituted one litl- 
gation concerning the same subject-matter. The objections to thèse bonds 
could hâve been taken in the foreclosure suit before the master when he was 
directed to list the claims against the défendant railroad company, and their 
validity tested without the flling of a separate bill. Mr. Smith's lien as so- 
licitor attached to thèse bonds from the moment of his employment; and, 
when they were declared valid and embraced in the decree, this lien was 
fixed on that decree; and, when the mortgaged property was sold, it was 
transferred to that property, even had it been purchased by a stranger to the 
record. Certainly, it cannot be contended that the receiver's certificates con- 
stituted the subject-matter of the litigation. They were Issued as a mère 
incident of that litigation to préserve the property and Improve it. The fore- 
closure bill sought to hâve a sale of the mortgaged property for the payment 
of the bonds secured by the mortgage. The Grant Brothers' bill challenged 
the validity of nine hundred and sIxty-six of those bonds held by Eugène 
Kelly and John Byrne. Mr. Smith, as solicitor for thèse parties, advocated 
ttie validity of thèse bonds as just and légal securlties under the mortgage; 
and the decree of the court declared them to be of equal validity with ail 
the other bonds, and ordered a sale of the property for the payment thereof. 
The property was not sold to pay receiver's certificates, but to pay the bonds 
which were secured by the mortgage then foreclosed. True, the decree re- 
quired the purchaser to assume the payment of the certificates, just as it 
required him to pay the costs of the court; but that did not transform them 
into the subject-matter of the original suit any more than it did the costs of 
the clerk or the marshal of the court. The bonds secured by the mortgage, 
and nothing else, constituted this subject-matter; and the property of the de- 
fendant railroad company was the thlng— the corpus— upon which the lien of 
the bonds was declared, and sought to be made fruitful by sale. That this 
property did not sell for a sum sufflcient to pay the costs, certificates, and 
bonds ;Is no fault of the counsel, any more than it is of the court of which he 
ta on offlcer. And hère, it seems to me, Is the fallacy of Mr. Denegre's argu- 
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ment In favor of the respondent. The lien may exlst Wlthout a posslbillty 
of its enf orcement to fruition. It Is true the bonds took nothlng by the sale, 
but their lien exlsted nevertheless. Suppose the property had been sold for 
two million dollars in cash; less than half that amount would hâve paid ail 
the costs, preferred claims, and the receiver's certificates, and the residue of 
over one million dollars would hâve been apportloned to the payment of the 
bonds. On thèse bonds, nine hundred and sixty-six thousand dollars, in value, 
were ascertained to belong to Eugène Kelly and John Byrne. (See master's 
report, September 6, 1892.) Mr. Smith represented the holders of thèse bonds 
throughout the entire litlgation, and was successful in having them declared 
of equal validity with the other bonds. Can it be contended in the supposed 
case that-these bonds of Kelly and Byrne would not hâve received thelr just 
proportion of the proceeds of the sale after paying costs, preferred claims, 
and receiver's certificates? Can it be contended that, in that event, Mr. Smith 
would hâve no lien as sollcitor upon thèse bonds, or upon their proportion of 
the proceeds of the sale, for hls fées and disbursements? Can a f allure of 
property to bring a high price at judicial sale alter the principles of law? 
I think not. Mr. Smith fuUy discharged his duty to his clients when he 
contended for and obtained a decree recognlzlng the validity of their bonds, 
and ordering a sale of the property for their payment He had a lien on 
the bonds for his compensation during the litlgation, and, when they were 
merged in the decree of sale as légal and valld securities, that lien at once 
attached itself to the property to be sold. It would be a mockery of justice 
to déclare that that lien was lost and destroyed because the proceeds of the 
sale were insufBcient to pay any portion of the bonds. Ex parte Plitt, 2 
Wall. Jr. 453, Ped. Cas. No. 11,228; McDonald v. Napier, 14 Ga. 89. I find 
and report, as matter of law, that the intervener, Frank Sullivan Smith, Bsq., 
has a lien upon the property, rights, and franchises of the Bast & West llail- 
road Company of Alabama, recently sold to Eugène Kelly, under the decree 
of this court, for his services as soliciter for said Eugène Kelly, to the amount 
of twenty thousand dollars, and his disbursements for necessary expenses, to 
the additional amount of one thousand five hundred and flve dollars and 
eighty-one cents, less the amount heretofore paid him on account, to wit, the 
sum of two thousand five hundred and flve dollars and flfty cents; leaving, 
as a balance due him, the sum of nineteen thousand dollars and thirty-one 
cents. 

It will be seen from the foregoing that Mr. Smith was the soliciter of Eu- 
gène Kelly and John Byrne as joint owners of the nine htmdred and ststy- 
six first Consolidated mortgage bonds of the défendant railroad eompany, and, 
as such, earned the compensation herein reported due him. In what propor- 
tion thèse nine hundred and sixty-six bonds were ownsd by Messrs. Kelly and 
Byrne the évidence does not inform me with accuracy; but, from ail the tes- 
timony relating thereto, I find and report that their interest In said bonds 
were equal, share and share alike, and that each of them is bound for the 
payment of the fee and expenses of thelr solicitor. 

Treatlng ' this intervention as a proceeding in personam, I find and report 
that Mr. Kelly should pay to Mr. Smith the sum of nine thousand five 
hundred and 15-100 dollars ($9,500.15), and that Major John Byrne should be 
held to pay the balance of the sum herein reported as due Mr. Smith. Mr. 
Kelly became the purchaser of the property upon which I hâve reported Mr. 
Smith has a lien, and a deed thereto has been duly executed and delivered 
to him, through his attorney, Mr. Walter Denegre. It would be useless to 
attempt to apportion the llabillty of Messrs. KeUy and Byrne to Mr. Smith 
for the compensation herein found and reported due him, if this intervention 
Is a proceeding in rem; that Is a matter for settlement between them. The 
order of référence, as I understand it, calls for a report from me In either 
and both views of the case. To the best of my ability I hâve discharged that 
duty. 

I file with this report the original of the testimony upon which It is predi- 
xated. 

AU of which is respectfuUy submitted. 

[SignedJ F. S. Ferguson, Spécial Master. 
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Aléxander 0. Kîng, for intervener Smith. 
Walter D. Denegre, for respondent Kelly. 

PAEDEE, Circuit Judge. The matter of the intervention of Frank 
Sullivan Smith, heretofore solicitor for Eugène Kelly and John 
Byrne in the main case and in the dépendent suit of Grant Bros. 
V. Brovpningg, Kelly, and Byrne, and others, wherein intervener, 
Smith, having been discharged as solicitor for the said Eugène Kelly 
pending the litigation, pétitions the court to flx and assess the 
amount of his compensation as against Eugène Kelly, and détermine 
the extent of his lien, has been submitted on exceptions to the report 
of the spécial master. The very comprehensive and well-considered 
report of the spécial master answers ail the important exceptions 
taken thereto, save and except the one which objects to the finding 
that the intervener has a lien for his compensation, as the solicitor 
for Kelly and Byrne, upon the property, rights, and franchises of 
the East & West Railroad of Alabama. 

The undisputed facts seem to be that the intervener, Smith, was 
employed in his professional capacity to represent Messrs. Kelly 
and Byrne in protecting and defending their very large bonded 
interest in the East & West Eailroad of Alabama, amounting to 
966 bonds out of a total of 1,750; that as solicitor, so employed, he 
rendered valuable services, and made outlays for expenses, in pro- 
tecting the said bonded interest, and was so far successful therein 
as to secure a full récognition of such interest as against the very 
serious attacks made against its validity. After defending the suit 
of Grant Bros. v. Brownings et al. successfuUy, and after the decree 
of foreclosure had been entered in the main case in favor of ail 
the bonded interest, including that owned and controlled by Kelly 
and Byrne, but before a sale of the railroad property under the 
decree of foreclosure, Kelly discharged Smith as his solicitor, and 
the discharge was recognized by the court, reserving to Smith the 
right to hâve his compensation âxed and the extent of his lien de- 
clared. Under the authorities cited by the spécial master, and in 
the very able briefs submitted to me, it is clear that, when Solicitor 
Smith was discharged, he was entitled to be paid for his services 
by his client Kelly, and, in default thereof, to hâve the amount due 
him ascertained by the court, with récognition of a lien upon the 
interest which Kelly had in the subject-matter of the litigation. It 
is found by the spécial master, and not disputed, that the extent 
of the interest represented by Solicitor Smith in the litigation in 
the main and dépendent suit was the 966 bonds owned and con- 
trolled by Kelly and Byrne. At no time did Solicitor Smith 
claim to represent Mr. Kelly in any interest in the receiver's certifi- 
cates; nor in any other interest outside of the 966 bonds. Mr. 
Smith's lien for compensation for his services was, in equity, fixed 
and determined at the time he was discharged, and it is difficult 
to see how any subséquent action of Mr. Kelly in purchasing the 
East & West Eailroad of Alabama could enlarge or defeat the lien. 
Even if Mr. Kelly had putchased the railroad property as a hond- 
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holder, representing the said 966 bonds, Mr. Smith's lien ivould 
not thereby hâve been enlarged and extended to the raiiroad prop- 
erty, except so far as the 966 bonds were by such purchase merged 
into the raiiroad property. As a matter of fact, — undisputed in 
this record, — Mr. Kelly purchased the East & West Raiiroad of 
Alabama as any stranger might hâve done. Undei the terms of 
the decree of foreclosure, the sale was of the raiiroad property, free 
and clear of ail incumbrances save for receiver's certiftcates and 
obligations, and thereby ail lien of the mortgage bonds was divested 
as to the raiiroad property, and remitted to the funds derived from 
the sale. 

A decree will be entered in the case amending the spécial master's 
report so as to deny a lien in favor of Frank Sullivan Smith upon 
the property, rights, and franchises of the East & West Raiiroad 
Company of Alabama, but recogniziug his lien upon Mr. Kelly's 
interest in the 966 flrst Consolidated mortgage bonds of the East 
& West Raiiroad Company of Alabama, claimed in the litigation 
to hâve been owned by Kelly and Byrne; and that, as amended, ail 
exceptions be overruled, and the spécial master's report be approved 
and conûrmed. 
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(Circuit Court of Appeals, Eighth Circuit. December 10, 1894.) 

No. 496. 
TiTLB TO Land— Lâches. 

In 1848 a warrant for 160 acres of land was issued to R., the widow 
of a soldier In the Mexican war, and her minor chUdren, of whom she 
was guardlan. In the same year, R., acting individually and as guardian 
of her children, but without flrst obtaining the leave of the orphans' 
court, as required by statute, sold and assigned the warrant to one T., 
who located it, and in 1850 received a patent for the land, which subse- 
quently became very valuable, and passed, by nunierous mesne convey- 
ances, into the hands of many holders, who made valuable Improvements. 
The youngest child of II. attalned majorlty in 1863. In 1S92 the surviv- 
Ing çhUdren of R., and heirs of deceased children, brought this bill to 
establish their title to the land; alleging, as reasons for their delay, that 
they were ignorant tiU 1889 of the issue of the warrant, and that they 
were illiterate and inexperienced persons. Eeld, that as the plalntifCs 
were acquainted wlth the facts which, under the law, entitled them to re- 
celve a land warrant on account of their father's services, and as they are 
presumed to hâve known the law, and as slight attention to their rights 
woilld hâve disclosed the fact, many years prlor to the filing of the suit, 
that a land warrant had in fact been issued in their favor, and had been 
assigned and located, and as many innocent parties had expended their 
money on the land, and acquired interests therein, which they supposed 
to be valid, and which It would be inéquitable to dlsturb, the delay of 
the plaintiffs amounted to such lâches as would bar a suit for équitable 
relief. Eclâ, further, that the plaintifiCs could not plead ignorance of the 
right asserted as an excuse for years of delay in asserting it, inasmuch 
as It appeared that such ignorance was due to their own neglect, in failing 
to take any steps to secure a land warrant which they knew they were 
entitled to. fîeH, further, that ignorance of one's rights will not serve as 
an excuse in a court of equity for not brlnging a suit to enforce them, 
when such Ignorance is fairly attributable to négligence, or to the party's 
fallure to make such Inqulries wlth respect to his rights as, wlth the in- 
formation at his command, he ought to hâve made. 
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Appeal from the Circuit Court of the United States for thé District 
ot Minnesota. 

This was a suit by Elizabeth Wetzel and others against the Min- 
nesota Eailway Tuansfer Company and others to establish title to 
land. Upon the hearing in the circuit court, the bill was diamissed 
for lâches. 56 Fed. 919. Complainants appeal. 

Thls was a suit by the appellants, who were complainants In the circuit 
court, to establish their title to an undlvided Interest in a certain tract of 
land situated in Ramsey county, Minn., to wit, the S. W. ^4 of section 28. 
township 29 N., range 23 W., which was patented by the United States to 
Nathan C. D. Taylor on the 20th of March, 1850, as assignée of Elizabeth 
Remsen, in her own right, and as guardian of the miner heirs of George W. 
Remsen, deceased. The facts out of which the controversy arose may be 
stated wlth substantial accuracy, as follows: George W. Remsen was a 
Boldler in the Mexlcan war, and by virtue of his enlistment and service he 
became entitled, under the provisions of the ninth section of an act of con- 
gress approved on February 11, 1847, to 160 acres of land. 9 Stat. 123, 125. 
Sald Remsen died In the service in the month of October, 1847, and under the 
provisions of sald act his right to said land inured to the benefit of hls sur- 
vlvlng wlfe and children. On September 30, 1848, a warrant was duly Is- 
sued to Elizabeth Remsen, widow of said George W. Remsen, and to Harrlet 
A., Mary Ann, John W., Elizabeth, and George W. A. Remsen, children and 
heirs at law of said George W. Remsen, deceased, who was described in the 
warrant as "late a private In Company K, third régiment, United States In- 
fantry." At the time of the issuance of sald warrant, ail of said children 
were minors; Harriët A. Remsen, the oldest child, being then about 17 year» 
of âge. Section 9 of the act of February 11, 1847, af oresaid, provided in sub- 
stance that, in the event of the issuance of a land warrant under said act 
to the minor children of a deceased soldier, "then the legally constituted 
guardlan of such minor children shall, in conjunction wlth such of the chil- 
dren. If any, as may be of full âge, upon being duly authorized by the or- 
phans'. or other court having probate jurlsdiction, hâve power to sell and dis- 
pose of such certlflcate or warrant for the benefit of those interested." Eliza- 
beth Remsen qualifled as gu£irdian of ail the minors aforesaid, except Harriet 
A., the oldest, before the orphans' court of the county of Philadelphla, state 
of Pennsylvania, on October 6, 1848. Subsequently, and on the llth of Oc- 
tober, 1848, she sold and asslgned the land warrant in question to Nathan 0. 
D. Taylor, who located the same on the land now in controversy, and re- 
celved a patent therefor, as heretofore stated. The assignment of said land 
warrant was executed by sald Elizabeth Remsen, the mother, in her own 
behalf, "and as guardlan of the minor children of George W. Remsen, de- 
ceased"; but she appears to hâve obtained no order from the orphans' coiu-t 
aforesaid, authorizing her to sell her children's interest therein. The assign- 
ment of the land warrant was also executed by Harriet A. Kemsen, the oldest 
daughter, who had previously become the wife of Jacob Heyer, but her hus- 
band did not join wlth her in the exécution of the assignment By numer- 
ous mesne conveyances, covering a period of many years, the title to the 
aforesaid tract of land thus acquired by Nathan O. D. Taylor has now be- 
come vested in very many persons, who are in possession of différent parcels 
of the land, and who were made parties défendant to the biU of complaint. 
AU of the aforesaid minor children of George W. Remsen, deceased, lived to 
attain their majority, and for sortie years thereafter. The youngest of them, 
George W. A. Remsen, attained his majority as early as the year 1863: the 
others, except Harriet A., in the years 1856, 1858, and 1861. Elizabeth Wet- 
zel, one of the appellants, Is the former wife of George W. Remsen, who died 
In October, 1847, she having married Paul Wetzel since the death of her flrst 
husband. Harriet A. Van Zant, another of the appellants, Is the oldest 
daughter of said George W. Remsen, who joined wlth her mother in the 
sale and assignment of the land warrant, as heretofore stated. John Wesley 
Remsen, also one of the appellants, is a son of George W. Remsen, deceased. 
The other children of said deceased heretofore named, to wit, Mary Ann, 
Elizabeth, and George W. A. Remsen, appear to be dead; and their interests 
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are representecl In the présent proceedlng by the other appellants, to wit, by 
Emma F. Hergesheimer and Maggie L. Beckman, who were the daughters of 
Mary Ann Remsen, and by Mary J. Remsen and her chlldren, George W., 
Clara B., and Mabel Remsen, who are, respectively, the widow and lineal 
descendants of George W. A. Remsen, now deceased. Blizabeth Remsen ap- 
pears to hâve dled, leaving no lineal descendants. It was claimed in behalf 
of the appellants that the sale and assignment of the aforesaid land warrant 
were utterly void, as to the interests of ail the minor children of George W. 
Remsen, other than Harriet A., who joined in the assignment of the same, 
becanse the assignment made by their mother and guardian was not anthor- 
ized by any order or decree of the orphans' court of the county of Philadel- 
phia, as the act of congress requlred. They therefore prayed that the title 
of such mlnor heirs to an tmdivided Interest in the tract of land aforesaid 
mlght be establlshed, and that the défendants holding under the patent is- 
sued to Nathan C. D. Taylor migbt be adjudged to hold the légal title so 
acqtiired In trust for the appeUants, and that they be compelled to convey 
the légal title to the appellants. On the final hearing the proceedlng was 
dismissed on the grotmd of lâches. 

0. W. Bunn and William 0. Mayne (William E. Bramhall, on the 
brief), for appellants. 

C. K. Davis (F. B. Kellogg and C. A. Severance, on the brief), for 
appellees. 

Before CALDWELL, SAi^BOEN, and THAYER, Circuit Judges. 

THATER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court 

The bill of complaint in this suit appears to hâve been flled in the 
circuit court of the United States for the district of Minnesota on 
the 28th day of May, 1892, — nearly 44 years after the land warrant 
which was issued to the widow of George W. Remsen and to his 
minor children was sold and assigned by the widow, acting for her- 
self and as guardian of said minors, to Nathan C. D. Taylor, under 
whom the défendants now claim. When the suit was instituted, 
more thaa 42 years had come and gone since Taylor had located the 
warrant on the lands in controversy, amd had obtained a patent there- 
for from the United States, and nearly 30 years had elapsed since 
the youngest minor child of George W. Eemsen had attained his 
majority. In the meantime, two large cities, Minneapolia and St. 
Paul, had grown up in the immédiate vicinity of the place where 
Taylor had located the warrant. For a number of years prior to 
the commencement of the suit, the property in question was within 
the outboundaries of one of thèse cities. It had been, to a large ex- 
tent, subdivided into lots and blocks. It had become of immense 
value, and had been sold in separate parcels to numerous purchasers, 
■who had made extensive improvements thereon. Some idea may be 
formed of the extent to which the property in question has changed 
hands, and of the number of persons whose interests are injuriously 
affected by the présent litigation, from the admitted fact that there 
are more than 1,200 entries in the abstract of title which counsel 
for the complainants found it necessary to procure before the bUl 
of complaint in the présent suit could be intelligently drawn. Thèse 
gênerai facts, with respect to which there is no dispute, are sufili- 
cient, we think, to justify us in ignoring ail other questions, and in 
directing our attention primarily to the important inquiry whether, 
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in view 6f thé long period that has elapsed since the wrong com- 
plained of was committed, and since the minor heirs of George W. 
Eemsen attained their majority, they and their descendants hâve 
shown such reasonable diligence as wHl serve to excuse the long de- 
lay in asserting their rights, and entitle them to relief in a court 
of equity. 

The doctrine of lâches has so oft|pn been applied by the suprême 
court of the United States and by this court, in cases bearing a 
strong likeness to the one at bar, that we deem it unnecessary, in 
this opinion, to enter into a gênerai discussion of the subject. It 
is now well settled that, while the défense of lâches is ordtnarily 
available in equity in those cases where the plea of the statute of 
limitations would be effectuai at law, yet in many instances, de- 
pending on a variety of circumstances, lâches will be regarded as 
a good défense even where the plea of the statute would not be avail- 
ablè at latv. The plea of lâches doés not always dépend for its sup- 
port upon mère lapse of time, but upon the manifest inequity of per- 
mitting the claim to be enforced, in view of some change in the con- 
dition of the property or in the relations of the parties to the contro- 
versy. Itis also a well-established rule that when a suitor applies 
to a court of chancery for relief, for any considérable length of time 
after the wrong complained of was committed, it is incumbent on 
him to show, both by averment and proof, some sufficient excuse to 
justify the delay. This latter rule, requiring a suitor to plead and 
prove some adéquate excuse for his silence and inaction in every 
instance where there has been an apparent want of diligence, is ap- 
plied and enforced with great strictness in those cases where a per- 
son seeks to fasten upon another a constructive trust with respect 
to Personal or real property, and in those cases, as well, where the 
property in controversy has rapidly appreciated in value, or has been 
improved by those in possession, or when the rights of numerous 
third parties hâve intervened and attached. Thèse principles hâve 
been recognized and applied in such a great variety of cases that it 
is hardly necessary to do more at présent than to refer to a few of 
the leading authorities where they hâve been clearly stated and rig- 
idlv enforced. Badger v. Badger, 2 Wall. 87, 95; G-odden v. Kim- 
mell, 99 U. S. 201; Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873; 
Félix V. Patrick, 145 TJ. S. 317, 12 8up. Ct 862; Naddo v. Bardon, 4 
U. S. App. 642, 2 C. G. A. 335, 51 Fed. 493; Lemoine v. Dunklin Co., 
10 U. S. App. 227, 2 C. C. A. 843, 51 Fed. 487; Kailroad Co. v. Sage, 
4 TJ. S. App. 160, 1 C. C. A. 256, 49 Fed. 315; Kinne v. Webb, 4 
C. C. A. 170, 54 Fed. 34; Ashhurst's Appeal, 60 Pa. St. 290. 

In the case at bar the complainants hâve attempted, in accordance 
with the foregoing rule, to show by their bill and their proofs that 
their long silence and inaction, extending over a period of 29 years 
after the youngest child of the deceased soldier attained his majority^ 
were due to causes beyond their control, which should be accepted 
as a valid excuse by a court of equity. With référence to the excuse 
so pleaded, it may be said that the plaintiffs allège in substance that 
noue of the minors, except Harriet A. Remsen, who joined with her 
mother in the assignment of the land warrant, had any intimation 
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that the warrant had been issuèd or that tlie same had been sold 
until some time in the latter part of the year 1889, and that they 
did not become possessed of ail of the tacts stated in the bill until 
the month of August, 1891. It is further said in their behalf that 
they were persons occupying a humble station in life, and that they 
were, to a certain extent, illiterate and inexperienced. It is not 
claimed, however, that any fraud was practiced upon the plaintilïs, 
or that knowledge of the issuance and sale of the land warrant was 
intentiftnally concealed from them, with a view of preventing them 
from asserting their rights, either before or after they attained their 
majority. The case rests, therefore, so far as any excuse for the 
delay in bringing suit is concerned, solely upon the plea of long- 
continued ignorance, unaffected by any other extenuating circum- 
stances. Is this excuse suiïicient to give them a standing in a court 
of equity, upon the state of facts disclosed by this record? Proceed- 
ing to consider this question, we may be permitted to intimate a 
serions doubt whether ail or any of the minor heirs of George W. 
Bemsen, who are represented in this action, were in fact ignorant 
of the issuance, sale, and assignment of the land warrant by their 
mother and older sister when the sale was made. At that time, 
Mary Ann Eemsen, the mother of two of the plaiutiffs, was about 
14 years of âge; John Wesley Remsen, one of the présent plaintiffs, 
was a boy at least 11 years old. They were then living with their 
mother, and the family appears to hâve been possessed of limited 
means, and to hâve been in straightened circumstances. Under 
thèse conditions, it is possible, of course, that the sale of the war- 
rant and receipt of the purchase money was only known to the 
mother and oldest daughter, but it is by no means probable that such 
was the fact. It is more reasonable, we think, to believe that a 
transaction of such importance to people in their then condition w^s 
frequently discussed or mentioned in the family circle, and that it 
was well known to ail of the children who were then capable of un- 
derstanding facts or events of that nature. At this late day it is 
easy for those of the children who are still living to say, with much 
apparent sincerity, that they had no knowledge of the issuance and 
■sale of the warrant, while it is practically impossible for the de- 
fendants to disprove such assertions. For thèse reasons, we think 
tîiat the testimony tending to show ignorance of the transaction in 
question, as an excuse for the long years of delay, should be received 
and acted, upon by a chancellor with great caution, even if it is not 
entirely discredited. There are some facts, however, of which the 
plaintiffs do not prétend to hâve been ignorant. It is admitted — 
or, if not admitted, it is apparent from the testimony — that ail of 
the minor heirs well knew that their father was a soldier in the 
Mexican war, that he died in the service, and that their mother was 
In receipt of a pension on account of such service. They were ail 
affected, at least when they attained their majority, with knowledge 
-of the law which granted to them and to their mother 160 acres of 
land, and entitled them to receive a warrant therefor from the gov- 
ernment. This latter fact is one, we think, of which the plaintilïs 
cannotbe permitted to plead ignorance. It is also a fact which should 
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hâve inspired some aflSnnative action on their part, with a view of 
ascertaining their rigMs, within a reasonable period after they, 
respectiTely, became of f ull âge, and were entitled to receive their in- 
heritance. Assuming that they were eaeh utterly ignorant until 
they became of full âge of the previous issuance and sale of the 
land warrant, yet a simple inquiry addressed to the land depart- 
ment conld not hâve failed to bave made them acquainted, more than 
30 years ago, with ail of the facts attending the issuance and sale of 
the warrant which they bave since leamed. At that time — say f rom 
1856 to 1863, during whicb period the several minors became of âge 
— ^the land in controversy, which is now worth nearly if not quite a 
million dollars, was then worth not to exceed flfteen hundred dollars, 
and but few conveyances affecting the same had been made. Thèse 
are facts which a court of equity cannot overlook in determining 
whether the plaintifEs hâve exercised such reasonable diligence as 
they were required to exercise. It must be presumed that they 
were acquainted with the law which, on a state of facts that was 
well known to them, entitled them to receive a certain gratuity 
from the government on account of their father's enlistment and 
services. They must aiso be presumed to hâve known whatever 
would bave been discovered, had they made such use of the knowl- 
edge which they are presumed to bave possessed, as other persons of 
fair intelligence would bave made of it, Stating the proposition in 
a différent form, it may be said that they cannot plead ignorance of 
the rights now asserted, as an excuse for long years of delay, when 
it is évident that such ignorance was due to their own neglect in 
failing to take any steps to secure a land warrant which they knew 
they were entitled to, if it had not already been issued. While it 
is true that ignorance of one's rights will frequently serve as an 
excuse in a court of equity for not bringing a suit to enforce them, 
yet it will never bave that effectwhere such ignorance is fairlyattrib- 
utable to négligence, or to a party's failure to make such inquiries 
with respect to bis rights as, with the information at bis command, 
he ought to bave made. 

It bas been suggested by counsel that it is a harsh rule which 
imposes on the plaintiffs the duty of Imowing the law, and of 
thereby knowing, many years ago, that they were entitled to a land 
warrant. It is also suggested that the oîd maxim, 'Ignorance of 
the law excuses no one," is not applicable to the présent case. In 
almost the same breath, however, it is confidently asserted that ail 
of the numerous persons who, for the past 30 or 40 years bave 
bougbt portions of the land now in controversy, some of whom 
were doubtless as ignorant and inexperienced as thèse plaintiffs, are 
each and ail of them affected with knowledge of the invalidity of 
their respective titles, because the records do not afflrmatively show 
that the sale of the land warrant under which they derived title was 
made pursuant to an order of the orphans' court, as the act of con- 
gress required. We confess our inability to perceive that the rule 
in question is any less harsh or oppressive in the latter case than in 
the former. If it can be invoked by the plaintiffs to affect the de- 
fendants with notice of the flaw in their title, then, with equal jus- 
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tice, it can be invoked by the défendants for the purpose of showlng 
that tbe plaintiffs were many years ago affected with. such knowl- 
edge of the law and facts as sbould hâve put them upon inquiry. 
For the foregoing reasons, we hâve felt constrained to hold that the 
plaintiffs failed to show such diligence in ascertaining their aUeged 
rights as entitled them to relief in a court of chancery. It is as 
much the duty of a suitor in equity to be diligent in discovering his 
rights as it is to be prompt in asserting them after they become 
known. In the présent case, nothing appears to hâve been done 
by the minors, for more than 30 years after they became of full âge, 
with a View of flnding ont whether a land warrant had ever been 
issued by the government, although they are presumed to hâve had 
knowledge during ail of that period that they were justly entitled 
to one. Such conduct on their part either amounts to gross lâches, 
or it créâtes a strong presumption that they were fully aware of 
the issuance and sale of the land warrant in question ; and, for the 
purposes of this case, it matters not which of thèse views ought to 
be adopted. 

There is another potent reason why the decree dismissing the bill 
of complaint ought not to be disturbed. It has already been stated 
that, in applying the doctrine of lâches, courts of equity are not 
influenced solely by lapse of time, but by other considérations as 
well, which render it obviously inéquitable to grant the relief prayed 
for. They hâve a limited discrétion in detennining under what cir- 
cumstances they will afford redress, and the hand of the chancellor 
will always be stayed when to act would be to do an injustice. Gal- 
liher v. Cadwell, supra; Félix v. Patrick, supra; McKinney v. Bode, 
33 Minn. 450, 23 N. W. 851; Murphy v. Burke, 47 Minn. 99, 49 î^. 
W. 387. In the présent case there has not only been long — and, as 
we think, inexcusable — delay, but it would be grossly unjust to grant 
the relief which thèse plaintiffs seek to obtain. More than 40 years 
ago the widow of George W. Eemsen sold the land warrant in ques- 
tion for its full value, and doubtless used the proceeds for the support 
and maintenance of her minor children. If she sold it without hav- 
ing obtained the requisite authority f rom the orphans' court, her ac- 
tion was due solely to a mistake of law. The testimony does not 
raise the slightest suspicion of f raud or attempted concealment either 
on her part or on the part of the purchaser. Through the foresight 
of the purchaser of the warrant it was located in the vicinity of 
two frontier villages, which hâve since become large cities, and the 
land has become of immense value. Hundreds of people who were 
at least as innocent as thèse plaintiffs hâve since expended their 
means in purchasing portions of the property, and in improving 
it in divers and sundry ways. The plaintiffs live a thousand miles 
distant from the premises. It was not through any foresight of 
theirs that the fortunate sélection of the land was made, and they 
hâve never contributed a dollar towards its improvement. It only 
requires a glanée at thèse facts and at this situation to warrant us 
in saying that no greater wrong could be perpetrated under the 
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guise of administeririg justice than by granting the i*elief prayed 
for in the présent suit. The decree of the circuit court dismissing 
the bill is therefore afflrmed. 



BBCK V. PLOURNOY LIVE-STOCK & REAIy-ESTATB CO. 
(Circuit Court of Appeals, Elghth Circuit December 10, 1894.) 

No. 520. 

1. Indian Lands — Allotmekts in Severalty — Leasks. 

In 1863j the W. trlbe of Indians was removed to a new réservation, pur- 
suant to an act of congress which provided that the secretary of the in- 
terior might allot lands In severalty to the individual members of the 
trlbe, whlch should be vested in such Individuals and their helrs "without 
the rlght of alienatioû." Some allotments were made under this act by 
patents containing this restriction. In 1887, auother act of congress made 
further provision for allotment of lands to the Indians in severalty, such 
lands to be held In trust for the Indians and their helrs, by the United 
States, for 25 years, any conveyance of or contract touching such lands 
being declared absolutely null and void. The same act provided that In- 
dians BO receiving lands in severalty should thereby become citizens of 
the United States, and entitled to ail the rights of such citizens. A large 
amount of land was allotted under this act. The F. Co., without the 
sanction of thé commissioner of Indian afCalrs, obtained leases from the 
allottees of large quantifies of thèse lands allotted under both acts. Upon 
leeCrning this fact, the commissioner directed the Indian agent to notify 
such lessee that the leases were void, and would not be recognlzed by the 
govemment, and that the lands must be vacated by a day certain, which 
the agent proceeded to do. HeU, that the citizenship bestowed on the In- 
dians was in no way inconsistent with the restriction upon their title to 
their lands, and that the leases obtained by the F. Co. were utterly void. 

2. Equitt JuRisDiCïios — Ierbpakable Injury. 

The F. Co. having obtained an Injunction against the agent forever re- 
stralnlng him from disturbing it In its possession or use of the lands, hdd, 
further, that such injunction was erroneously Issued, since the agent had 
done no more than to give notice, under the direction of his superiors, that 
the leases were void, which gave no ground for an appeal to equity, on 
the prêteuse that he was about to commit a wrongfuî act, which would 
cause irréparable Injury, and such Injunction was, In any event, too broad. 

S. SaMB— COMING INTO EQDITY WITH ClBAN HakBS. 

Beld, further, that as the F. Co. had evidently embarlîed upon the busi- 
ness of securing the leases with Iniowledge of their illegality, and in 
reliance upon the difflculties the government would meet In getting rid 
of them, a court of equity would not interfère, at the instance of such 
wrongdoer, to Testrain any action the govemment might talie to vindicate 
its rights, but would leave It to seek damages at law for whatever Injury 
it might sustain. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

This was a suit by the Mournoy live-Stock & Beal-Estate Company 
against William. H. Beck to restrain him from interfering with com- 
plainant's possession of certain lands. The circuit court rendered a 
decree in complalnant's favor. Défendant appeals. 

Ralph W. Breckenridge, Sp. Asst. to U. S. Atty. (A. J. Sawyer, U. S. 
Atty., on the brief), for appellant. 
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H. C. Brome (A. H. Burnett and K. A. Jones, on the brief), for ap- 
pellee. 

Before CALDWELL and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. Tliis is an appeal from a decree ren- 
dered in favor of tlie Ploumoy Live-Stock & Keal-Estate Company, 
wh.0 was the complainant in tlie circuit court, whereby the appellant, 
William H. Beck, was enjoined frpm interfering with the complain- 
ant's possession of a large body of land situated within the limita 
of the Omaha and Winnebago Indian réservation in the state of Ne- 
braska. In June, 1893, the appellant, who is a captain in the United 
States army, was detailed by the président to take charge of the 
Omaha and Winnebago Indian agency in the state of ISfebraska, pur- 
suant to an act of congress approved on July 13, 1892, which au- 
thorized army offlcers to be detailed by the président for such service. 
27 Stat 120, c. 164. Prior to that time, during the year 1890 and 
the early part of the year 1891, the Flournoy Live-gtock & Eeal-Es- 
tate Company, which will be hereafter referred to as the "Eeal-Estate 
Company," had secured leases from certain Winnebago Indians for 
about 37,000 acres of land lying within said réservation, and was 
in possession of the land, either by its agents or its sublessees, claim- 
ing the right to hold, occupy, and use the land in question. Said 
leases had been obtained by the real-estate company without the 
sanction or approval of the commissioner of Indian affairs, and, as 
soon as the existence of the same became known to the department 
of the interior, the department pronounced the leases in question 
to be utterly nuU and void, and of no force and effect whatsoever. In 
the month of July, 1893, after the appellant had assumed charge 
of the agency, he was directed by the commissioner of Indian affairs 
to cause notices to be served upon the appellee and upon ail other 
persons holding leases for land within said réservation that the 
leases were void, and would not be recognized by ihe department of 
the interior, and that the leased premises must be vacated by the 
varions lessees not later than December 31, 1893. The appellant was 
proceeding to exécute this order, and to serve such notices, when the 
présent biU of complaint was flied by the real-estate company in the 
circuit court of the United States for the district of Nebraska. An 
interlocutory injunction was granted by the circuit court on October 
10, 1893, restraining the appellant from interfering with the real- 
estate company's possession or use of lands lying within the réserva- 
tion, and held by it under leases obtained from Winnebago Indians. 
This injunction was modified in some respects in May, 1894, but, as 
finaUy entered on July 16, 1894, it forever enjoined and restrained 
the appellant from interfering with or disturbing the real-estate com- 
pany or its lessees in the possession or use of the lands described 
in the bUl of complaint. 

The fundamental question presented by the record is whether the 
leases that hâve been obtëflned by the real-estate company in the 
manner aforesaid for lands situated within the Omaha and Winne- 
bago réservation are valid, and the considération of that question 
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involves a brief référence to the varions treaties and acts of con- 
gress under and by virtue of wliïch the lands in question were ac- 
quired and are now held by tlie Indian lessors. The Winnebago tribe 
of Indians was originally domiciled on lands situated in the state oî 
Minnesota, but by an act of congress approved on February 21, 1863, 
the président of the United States was authoriized to take such steps 
as he might deem necessary to effect the peaceful removal of the tribe 
from that ëtate. He was also empowered to assign and set apart 
for the use of said tribe a tract of unoccupied land, beyond the limits 
of any state, in extent at least equal to their diminished réservation 
in the state of Minnesota. 12 Stat. 658, c. 53. Pursuant to this 
act the Winnebagoes were flrst removed and settled upon lands 
in the territory of Dakota, where they appear to hâve been located 
as early as the year 1865. By a trealy that was concluded between 
the United States and the Winnebago tribe of Indians on March 8, 
1865, and proclaimed on March 28, 1866, the tribe ceded its réserva- 
tion in Dakota to the United States, and in considération therefor 
the United States agreed "to set apart for the occupation and future 
home of the Winnebago Indians f crever ail that certain tract or parcel 
of land ceded to the United States by the Omaha tribe of Indians, 
on the 6th day of March A. D. 1865, situated in the territory of Ne- 
braska and described as follows, viz.: Commencing at a point on 
the Missouri river four miles due south from the north boundary 
line of said réservation; thence west ten mues; thence south four 
miles; thence west to the western boundary line of the réservation; 
thence north to the northern boundary Une; thence east to the Mis- 
souri river; and thence south along the river to the place of begin- 
ning." 14 Stat. 671. Shortly after the conclusion of the afore- 
said treaty the tribe moved to the réservation last described, and 
has since continued to live thereon. During the period of their rési- 
dence on said réservation, which has been generally termed the 
"Omaha and Winnebago Réservation," they hâve at ail times been 
under the charge and control of Indian agents who hâve been ap- 
pointed by the government from time to time to supervise the affairs 
of the tribe. The fourth section of the act of congress approved on 
February 21, 1863 (12 Stat. 659, c. 53), provided, in substance, that 
when the Winnebago tribe of Indians was removed to its new réser- 
vation, the.secretary of the interior might allot lands in severalty to 
the individual members of said tribe "not exceeding eighty acres to 
each head of a famUy other than chiefs, to whom larger allotments 
may be made, which lands, when so allotted, shall be vested in said 
Indian and bis heirs without the right of aliénation and shall be evl- 
denced by patent" Under the aforesaid provision of said act, allot- 
ments were made in the year 1871 or 1872 to varions members of the 
tribe to the extent of about 960 acres, which are a part of the lands 
involved in the présent suit. The patents issued for the lands so 
allotted referred to the act of February 21, 1863, under which the 
same had been issued, and in the granting clause contained the fol- 
lowing limitation, to wit: "Without the right of aliénation as stipu- 
lated in the act of congress aforesaid." No further allotments of 
land appear to hâve been made to members of the Winnebago tribe of 
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Indlans until after the passage of an act of congress approved on 
February 8, 1887, which is entitled "An act to proyide for the allot- 
ment of lands in severalty to Indians on the varions réservations, and 
to extend the protection of the laws of the United States and the 
temtories over the Indians, and for other purposes." 24 Stat. 388, 
c. 119. The first section of this act authorized the président of the 
United States to cause Indian réservations on which Indians were 
then located under the care of the government to be surveyed, and the 
lands to be allotted in severalty to the Indians living thereon, in cer- 
tain prescribed proportions, "whenever, in his opinion, any such réser- 
vation or part thereof was advantageous for agricultural or grazing 
puri)oses." The second section of the act prescribed the manner in 
which land should be selected for allotment, either by the Indiana 
themselves or by the Indian agent in charge of the réservation. The 
third section of the act provided that allotments should be made 
nnder the supervision of spécial agents appointed for that purpose, 
and that the allotments, when made, should be certifled to the secre- 
tary of the interior for his action, and be deposited in the gênerai 
land ofiSce. The flfth and slxth sections of the act, which hâve a 
more immédiate bearing on the questions at issue in this case, are aa 
follows: 

"Sec. 5. That upon the approval of the allotments provided (or In this act, 
by the secretary of the Interior, he shall cause patents to issue therefor tn 
the name of the allottees, which patents shall be of the légal effect, and dé- 
clare that the United States does and will hold the land thus allotted, for the 
perlod of twenty-flve years, In trust for the sole use and benefit of the Indian 
to whom such allotment shall hâve been made, or, in case of his decease, of 
his helrs, accordlng to the laws of the state or territory where such land la 
located, and that at the expiration of said period the United States will con- 
vey the same by patent to said Indian, or his helrs as aforesaid, in fee, dis- 
charged of said trust and free of ail charge or Incumbrance whatsoever: pro- 
vided, that the président of the United States may in any case In his discré- 
tion extend the period. And if any conveyance shall be made of the lands 
set apart and allotted as herein provided, or any conlract made touching the 
same before the expiration of the time above mentloned, such conveyance or 
contract shall be absolutely nuU and void. • • * 

"Sec 6. That upon the completion of said allotments and the patentlng of 
the lands to said allottees, each and every member of the respective bands 
or tribes of Indians to whom allotments hâve been made shall bave the bene- 
fit of and be subject to the laws, both civil and criminal, of the state or 
territory in which they may réside; and no territory shall pass or enforce any 
law denying any such Indian within its jurisdiction the equal protection of the 
law. And every Indian bom within the territorial limits of the United States 
to whom allotments shall hâve been made under the provisions of this act, 
or under any law or treaty, and every Indian born within the territorial 
limits of the United States who bas voluntarily taken up, within said limits, 
bla résidence separate and apart from any tribe of Indians therein, and haj! 
adopted the habits of civilized life, is hereby declared to be a citizen of the 
United States, and is entitled to ail the rights, privilèges and immunlties of 
■uch cltizens, whether said Indian bas been or not, by birth or otherwise a 
member of any tribe of Indians within the territorial limita of the United 
States without in any manner Impairing or otherwise affecting the right of 
any such Indian to tribal or other property." 

Under the act last aforesaid a large body of land bas now been 
allotted in severalty to the Wrnnebago Indians out of the territory 
embraced within the limits of their réservation in the state of Ne- 
▼.65F.no. 1 — 3 
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braska. Proceedings to seCure such. allotments appear to liave been 
inaugurated in the year 1889, when the govemment detailed a 
spécial agent to supervise the proceedings; but the allotments made 
were not approved by the secretary of the interior until some time 
in the month of August or September, 1893. In the meantime, dur- 
ing the year 1890 and the early part of 1891, the appeUee company 
had suceeeded in obtaining leases from the varions allottees for 34,- 
160 acres of allotted land lying within the réservation, and leases 
for about 1,880 acres of unallotted land within the réservation, which 
latter leases appear to hâve been executed by a committee represent- 
ing, or assuming to represent, the Winnebago tribe. 

It is manifest, we tiiink, from an inspection of the varions acts 
to which référence has been made above, that congress did not in- 
tend to authorize, and has not in fact authorized, the members of 
the Winnebago tribe of Indians to whom allotments of land hâve 
been made in severalty under the act of February 21, 1863, and the 
act of February 8, 1887, to lease or otherwise dispose of their right 
to use and occupy the lands so allotted to them. The act of February 
21, 1863, declared that the lands allotted under that act should be 
vested "in the Indian and his heirs without the right of aliénation." 
The fifth section of the same act further provided that the members 
of said tribe should be deemed "incapable of making any valid con- 
tract with any person other than a native member of their tribe 
without the consent of the président of the United States." The sub- 
séquent act of February 8, 1887, is equally, if not more, spécifie. It 
déclares that, "if any conveyance shall be made of the lands set apart 
and allotted as herein provided, or any contract made touching the 
same, before the expiration of the time above mentioned (to-wit: 
the term of twenty-five years), such conveyance or contract shall 
be absolutely null ànd void." Thèse limitations upon the power of 
the Indians to sell or make contracts respecting land that might be 
set apart to them for their individual use and benefit were imposed 
to protect them from the greed and superior intelligence of the white 
man. Gongress well knew that if thèse wards of the nation were 
placed in possession of real estate, and were given capacity to sell 
or lease the same, or to make contracts with white men with réf- 
érence thereto, they would soon be deprived of their several hold- 
ings; and that, instead of adopting the customs and habits of civil- 
ized life and becoming self-supporting, they would speedily waste 
their substance, and very likely become paupers. The motive that 
actuated the lawmaker in depriving the Indians of the power of 
aliénation is so obvious, and the language of the statute in that be- 
half is so plain, as to leave no room for doubt that congress intended 
to put it beyond the power of white men to secure any interest what- 
soever in lands situated within Indian réservations that might be 
allotted to Indians. This conclusion is fortified by an amendment 
to the act of February 8, 1887, which was adopted on February 28, 
1891 (26 Stat. 794, c. 383), whereby power was conferred upon the 
secretary of the interior to prescribe régulations and conditions for 
the leasing of lands allotted to Indians under the previous act of 
February 8, 1887, whenever, by reason of "âge or other disabilitj'," 
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the allottee was not able to occupy or improve tlie land assigned to liim 
with beneflt to himself . It is manif est that the amendment in ques- 
tion, authorizing allotted land to be leased in certain cases, under 
the direction of the secretary of the interior, was unneeessary if 
power to exécute leases of allotted lands had already been conferred by 
previous enactments or treaty stipulations. The last-mentioned act, 
therefore, is a législative déclaration that congress did not intend 
by any previous statute to authorize the leasing of any lands that 
might be assigned to Indians to be held by them in geveralty. 

The only argument that has been advanced to sustain the validity 
of the leases in question is founded on section 6 of the act of Feb- 
ruary 8, 1887, heretofore quoted. It is suggested, as we understand, 
that because congress conferred the right of citizenship upon ail 
Indians to whom allotments of land might be made, and upon every 
Indian who should take up a résidence separate and apart from his 
tribe, and adopt the habits of civilized life, the power to sell, lease, 
and otherwise dispose of allotted lands was also conferred as a neces- 
sary incident of citizenship. It is urged, as we understand, that 
congress could not make thèse Indians citizens of the United States 
without at the same time giving to them the unrestricted power to 
sell, use, and control ail property whatsoever in which they chanced 
to hâve an interest. This argument ajjpears to us to be untenablè. 
We know of no reason, nor has any been suggested, why it was not 
compétent for congress to déclare that thèse Indians should be 
deemed citizens of the United States, and entitled to the rights, priv- 
ilèges, and immunities of citizens, whUe it retained, for the time be- 
ing. the title to certain lands, in trust for their beneflt, and with- 
held from them for a certain period the power to sell, lease, or other- 
wise dispose of their interest in such lands. It is compétent for a 
private donor, by deed or other conveyance, to create an estate of 
that character; that is to say, it is compétent for a private person 
to make a conveyance of real property, and to withhold from the 
donee, for a season, the power to sell or otherwise dispose of it. And 
we can conceive of no suflflcient reason why the United States, in 
the exercise of its sovereign power, should be denied the right to 
impose simUar limitations, especially when it is dealing with a dé- 
pendent race like the Indians, who hâve always been regarded as the 
wards of the government. Citizenship does not carrj' with it the 
right on the part of the citizen to dispose of land which he may 
own in any way that he sees fit without référence to the character of 
the title by which it is held. The right to seU property is not derived 
from, and is not dépendent upon, citizenship; neither does it de- 
tract in the slightest degree from the dignity or value of citizen- 
ship that a person is not possessed of an estate, or, if possessed of 
an estate, that he is deprived, for the time being, of the right to 
alienate it. It does not foUow, therefore, that tho power of thèse 
Indians to deal with land which was held by the government in 
trust for their beneflt was sensibly enlarged, or that the restriction 
against aliénation found in the flfth section of the act of February 
8, 1887, was removed, because, in the sixth section of the same act, 
congress saw fit to déclare that when land had been allotted to 
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an Indian, or he had separated f rom his tribe, and adopted the habits 
of civilized life, he sbould be entitled to ail tke "rights, privilèges, 
and immunities" of a citizen. The two sections of the act are by 
no means inconsistent with each other. The clause imposing a lim- 
itation npon the power of aliénation is not in conflict with the sub- 
séquent clause conferring the boon of citizenship. Both provisions 
may well stand together. They were inserted for a well-deflned pur- 
pose, which it is easy to comprehend; and the act should be so 
construed as to give effect to both provisions, and thereby accom- 
plish the purpose of the lawmaker. For thèse reasons we hâve no 
hésitation in holding that the leases seeured by the real-estate com- 
pany were executed in open violation of the laws of the United 
States, and are therefore utterly nuU and void. 

It is contended, however, that, even if the leases held by the ap- 
pellee are absolutely nuU and void, yet that it was entitled to such an 
injunction as was granted by the circuit court, because the appellant 
had wrongfully and unlawfuUy interfered with its possession of the 
lands in controversy, or had threatened to do so, before the bill was 
flled. It is said that the circuit court very properly issued an in- 
junction to prevent the doing of a wrongful act which would occasion 
an irréparable injury, notwithstanding the f act that the appellee was 
unlawfully in possession of the demised premises. It is a sufflcient 
answer to this contention to say that at the time the bill was flled and 
at the time the injunction was obtained, in October, 1893, the appel- 
lant had done nothing to disturb the possession of the appellee other 
than to notify it that the leases then held by it were unlawful and 
void; that the demised premises must be restored to the several 
lessees by December 31, 1893; that no planting or sowing should 
be undertaken on the demised premises after that period; and that 
no f urther leases of land within the réservation should be solicited un- 
less applied for under the provisions of the act of Pebruary 28, 1891, 
pursuant to régulations in that behalf prescribed by the secretary of 
the interior. It is not denied that notices of this nature had been 
served by the appellant, but in taMng such action he had simply 
obeyed instructions received from the executive department of the 
government, which is charged with the duty of enforcing the laws and 
preventing violations thereof. It cannot be said, therefore, that in tak- 
ing such action as is last described the appellant acted unlawfully; 
nor is there the slightest prêteuse for asserting that, because he was 
instrumental in serving the aforesaid notices upon the appellee and 
its lessees, a court of equity, for that reason, acquired jurisdiction to 
issue an injunction. We think that the record clearly shows that 
when the bill was flled the appellant had simply discharged his 
sworn duty under the law, in accordance with the directions of the 
department of the interior, and that there was no ground for an ap- 
peal to a court of equity on the prêteuse that he had committed, or 
was about to commit, a wrongful act which would occasion an irrépar- 
able injury. 

The decree was manifestly erroneous for another reason. As it 
was finally drawn and entered, it provided "that the défendant, W. 
H. Beck, his agents and servants, be and are forever enjoined and 
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restrained from înterfering with or disturbing the complainant or 
its lessees in the possession or use of tlie lands described in the com- 
plaint." It is apparent, we think, that a decree in tMs form, with- 
out any limitation or qualification, effectually precluded the défend- 
ant, as an Indian agent, from taMng any action in behalf of the gov- 
emment, whether by means of judicial process or otherwise, that 
might possibly lead to an ouster of the real-estate company, and to 
a recovery of the possession of the land which it had uniawfully 
leased. It is manifest, therefore, that in any aspect of the case the 
injunction was too broad, and that it ought not to be upheld. 

But, aside from the foregoing considérations, there is another rea- 
son that should hâve influenced the circuit court to dismiss the bill 
of complaint, even if it had appeared in proof that, prior to the 
commencement of the suit, the commissioner of Indian affairs had 
caused notices to be served on the appellee and its sublessees that 
force would be used to eject them from the demised premises if they 
did not abandon the same on December 31, 1893. The real-estate 
company obtained the leases in question notwithstanding the pro- 
Tisions of an act of congress which declared, in express terms, that if 
such leases were granted by the Indians they should be deemed 
utterly void. The company appears to hâve been organized for the 
express purpose of obtaining leases of lands situated within the 
réservation that had been or might be allotted to members of the 
Winnebago tribe of Indians. It appears to hâve embarked in the 
enterprise of securing the leases with full knowledge that it was an 
unlawful undertaking, and that the government would dispute the 
validity of whatever leases it might succeed in obtaining from the 
Indians. In other words, the company deliberately took the chances 
of -(dolating the law, in the belief, no doubt, that the government 
of the United States would be powerless to recover possession of 
the demised premises, if possession was actuaUy acquired, except 
by bringing a multitude of suits in ejectment. That is the position 
now assumed by the appellee. It asserts with great confidence that 
the government must be treated as a private landowner; that it can 
only recover the possession of the leased lands by bringing suits in 
ejectment. It is fair to infer, therefore, that the real-estate com- 
pany intended at the outset to assume that position, aud to rely upon 
that défense. It is also fair to infer that it was led to embark in the 
enterprise of leasing the lands in the belief that a suit in ejectment 
would ppove a barren remedy, and that the law might be violated 
with impunity. Under thèse circumstances, it is clear, we think, 
that a court of equity should not interfère, at the instance of the ap- 
pellee, to arrest any action that the government of the United States 
may take to vindicate its rights. It should leave the appellee in 
the condition in which it has deliberately placed itself, and require it 
to seek redress in a court of law for whatever damage it may sus- 
tain in conséquence of any wrongful act committed by government 
offlcers in ejecting it from the demised premises, if any such wrong- 
ful act is in fact committed. We will certainly not présume that 
the executive department of the government intends to adopt any 
unlawful means to regain possession of the demised premises. But, 
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be this as it may, it is not witliin the legitimate province of a court 
of e<iuity to assist a Wrongdoer, like the appellee, m retaining the 
possession of property ■w'hich it has acquired in open violation of an 
iact of congress, when the party against whom relief is sought is 
an officer of the United States, who is acting under the direction and 
control of the secretary of the interior. For thèse reasons, the de- 
cree of the circuit court will be reversed, and the case will be re- 
manded to that court, with directions to vacate the decree, and to 
dismiss the complainant's Mil, at the complainant's costs. 



WILSON et al. r. NORTHWESTERN MUT. LIFE INS. 00. 

(Circuit Court of Appçals, Eighth Circuit December 3, 1894.) 

No. 465. 
Time— Publication of Notice. 

The publication of a notice of sale once a week for only 27 days bef ore 
the day of sale is not a "previous publication" of such a notice "once a 
week for at least four weeks prior to such sale," as required by section 3, 
Act Cong. March 3, 1893 (27 Stat. 751, c. 225). 

Appeal from Circuit Court of the United States for the District of 
Kansas. 

This was a suit by the Northvpestern Mutual Life Insurance Com- 
pany against Levi Wilson and Maria Wilson for the foreclosure of a 
mortgage. From an order conflrmiHg a master's sale the défendants 
appeal. 

Eobert W. Patrick, for appellants. 

Charles E. Dyer, A. B. Jetmore, and A. P. Jetmore, for appellee. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from an order con- 
flrming a master's sale, and overruling exceptions to his report thereof 
in a suit to foreclose a mortgage. It is assigned as error that the 
court below confirmed this sale oVer objection made and exception 
taken by the appellants on the grouud that no notice of the sale had 
been published for at least four weeks before it took place. The 
third section of "An act to regulate the manner in which property 
shall be sold under orders and decrees of any United States courts," 
approved March 3, 1893 (27 Stat 751, c. 225; 2 Supp. Rev. St. p. 135), 
provides: 

"That hereafter no sale of any real estate under any order, Judgment, or 
decree of any United States court ëhall be had without préviens publication 
of notices of such proposed sale being ordert-d and had once a week for at 
least four weeks prior to such sale in at least one newspaper printed, vega- 
larly Issued and havlng a gênerai circulation in the county and state where 
the real estate proposed to bè sold is situated, if such there be." 

The first publication of the notice of sale in this case was made 
Friday, November 10, 1893; the second, Friday, ISTovember 17, 1893; 
the third, Friday, November 24, 1893; the fourth, Friday, Decem- 
ber 1, 1893; and the sale was made Thursday, December 7, 1893. 
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In this act of congress tlie préposition "for" in the clause "for at 
least four weeks," as is often the case whfn it is used with relation 
to periods of time, clearly means "during" or "during the continuance 
of." 2 Cent. Dict. p. 2314, par. 15, under "For"; Whitaker v. Beach, 
12 Kan. 492, 493. Gonceding that the day of the first publication 
of the notice may be counted as a part of the four-weeks publication, 
it is not difflcult to demonstrate that this notice had not been pub- 
lished four weeks when the sale was made. A week is seven days. 
The first publication of this notice was November lOth ; its publica- . 
tion for one week, or seven days, could not hâve been, and was not, 
complète until 12 o'clock p. m., or midnight, November 16 th; its publi- 
cation for two weeks was not complète until midnight, November 
23d; its publication for three weeks was not complète until midnight, 
November SOth; and its publication for four weeks was not complète 
until 12 o'clock p. m., or midnight, of December 7, 1893, but the sale 
was made at 2 o'clock in the afternoon of that day. It is plain that 
the notice had not then been published "for at least four weeks," and, 
as the act of congress positively prohibits such a sale unless "at 
least four weeks' " publication has been made and is complète before 
the sale, this sale cannot be sustained. 

Our conclusion is that the publication of a notice of sale once a 
week for only 27 days before the day of sale is not a "previous publi- 
cation" of such a notice "once a week for at least four weeks prior to 
such sale," as required bv section 3, c. 225, p. 751, 27 Stat. (page 135, 
2 Supp. Ecv. St.). Early v. Doe, 16 How. 610, 616; Pratt v. Tinkcom, 
21 Minn. 142, 146; Worlev v. Naylor, 6 Minn. 192, 200 (6 Gil. 123, 
126); Bacon v. Kennedv, 56 Mich. 329, 22 N. W. 824; Meredith v. 
Ghancey, 59 Ind. 466; Boyd v. McFarlin, 58 Ga. 208. 

The order conflrming the sale must be reversed, and the cause re- 
nianded for further proceedings not inconsistent with this opinion; 
and it is so ordered. 



ST. LOUIS DRATAGE CO. v. LOUISVILLB & N. R. R. 
(Circuit Court, E. D. Missouri, E. D. December 17, 1894.) 

No. 3,780. 

Intbbstatb Commerce— Connecting Car kiers— Exclusive PiîtviLBGEa 

Neither public policy nor aiiy législation forbids a railroad company 
engaged in Interstate commerce to make an exclusive contract with a 
carrier, whose route connects with and extends beyond that of such rail- 
road Company, for through billing and rating over the Connecting Unes, 
aad by which such carrier is given the exclusive right to reçoive from the 
railroad company and forward freight destined to points beyond the Une, 
of such railroad. 

This was an action by the St. Louis Drayage Company against 
the Louisville & Nashville Eailroad to recover damages for unjust 
discrimination. The case was heard by the court without a jury, 

This is an action for damages for unjust discrimination and undue préf- 
érences in contravention of public polic.y. The case was submitted to the 
court without the intervention of a jury, with the understanding that the 
court would flrst détermine the questions of law arisîng in the case, and, if 
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the court should be of opinion that the plaintifC was entitled to recoter, it 
would either hear further évidence on the amount of damages, or refer tlie 
matter to a référée. There are several counts in the pétition, but, as they 
involve practically the same questions of law, it will be sufflcient to state 
the substantive allégations of the flrst count. 

The plaintiff is a corporation of the state of Illinois, engaged as a common 
carrier of freights in the city of St. Louis, Mo., and between sald clty, across 
the Mississippi river, and Bast St. Louis, in the state of Illinois. The de- 
fendant is a foreign rallroad corporation, engaged in the business of a com- 
mon carrier, operating a Une of railway from East St. Louis, 111., to varions 
points into States south of the Ohio river. The St. Louis Transfer Company 
is a Missouri corporation, engaged In the business of a common carrier of 
freights over said Mississippi river, between the cities of St. Louis and East 
St. Louis, in the state of Illinois. The pétition avers that, on east-bound 
freight delivered to défendant at Bast St. Louis by the St. Louis ïransfer 
Company, the défendant pays to the transfer company its charges for haul- 
ing such freight from St. Louis to East St. Louis, and "absorbs" such charges 
In the tarife paid by the shipper, but, on freight delivered to défendant by 
plaintiff under lilie cireumstances, défendant refuses to pay plaintiff its dray- 
age to East St. Louis, but adds the same to the regular tarife rate, vyhich is 
paid by the shipper. So that on goods hauled from St. Louis to East St. 
Louis the expense to the shipper is the regular tarifE from East St. Louis, 
plus plaintifiC's drayage, whereas on goods hauled to East St. Louis by the 
transfer company, the cost to the shipper is only the regular tariff rate from 
East St. Louis, and vice versa, as to freight from East St. Louis into the 
city of St. Louis. The answer admlts that on freight hauled to East St. 
Louis by plaintifC for shipment to certain territory, known as "compétitive 
points," the cost to the shipper is the regular tariff from East St. Louis, with 
plalntiff's drayage charges added, but dénies that such freight is hauled by 
plaintifC and delivered to défendant under like conditions and slmilar cireum- 
stances to that whieh is hauled by the St. Louis Transfer Company. The 
ansvyer further avers that the reason défendant pays to said St Louis Trans- 
fer Company its drayage on thls particular class of shipments, and absorbs 
the same out of Its through rate from St. Louis, is because it lias, by contract, 
employed sald transfer company to haul such freight, and because it has a 
contract with the shipper to transport said freight from St. Louis, Mo., to 
point of destination. The answer sets out this contract of March 1, 1881, 
made six years before the plaintifC began to do business, between it and the 
transfer company, the material parts of which contract are as foUows: (1) 
Said transfer company agreed, flrst, to furnish necessary wagons for prompt 
transportation of ail freight, etc., between defendant's dépôt in lîast St. Louis 
and a dépôt to be furnished by said transfer company at its own cost, in 
St. Louis. (2) Said dépôt in St. Louis to be located satisf actory to défendant, 
and the expenses of ail labor and clérical force at the dépôt in St. Louis 
to be borne by the transfer company; and the défendant was to furnish the 
necessary labor and clérical force to receive and deliver to said transfer com- 
pany's wagons at East St. Louis. The transfer company agreed to collect 
and pay over to défendant ail freights and charges that may be due on 
freight received by it from défendant; to give notice of arrivai of freight to 
consignée, and be accountable for freight In its possession as warehousemen; 
that its clerks and employés should be satisfactory to défendant, etc. In 
considération of the premlses, défendant agreed to pay the transfer company 
certain rates for transfer of said freights on ail freights transferred between 
the dépôt of the St. Louis Transfer Company in St. Louisi and the defendant's 
dépôt in East St. Louis, while the transfer company was authorized to make 
additional charge for freight hauled from other points in St. Louis to defend- 
ant's dépôt In East St. Louis. Such additional charge to be collected from 
shipper. Said transfer company was to hâve the forwardlng of freight from 
defendant's railway consigned to points through and beyond St. Louis, pro- 
vided the same shall not hâve been contracted through to destination by de- 
fendant or Its agents. Said transfer company is authorized to collect rea- 
sonable freight charges on freight remaining in its warehouse after 24 hours. 
Défendant agrées to employ said transfer company exclusively for such serv- 
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Ices described In said agreement. Said agreement to be terminated by either 
party on 90 days' notice in writing. On Oetober 23, 1893, said agreement was 
modifled as to certain rates for transfer charges, but the transfer company 
continued as the exclusive wagon transfer connection of défendant between 
St. Louis and East St. Louis, except on certain perishable freight, where de- 
fendant was authorized to pay not exceeding two cents per 100 pounds for 
the transfer of the same; and it was further agreed that on business hauled 
by said transfer company from store doors or other points in the city of 
St. Louis, except the transfer company's dépôt, the défendant would only pay 
to said transfer company two cents per 100 pounds, and said transfer com- 
pany was to'collect any further charges from the shipper. That the agree- 
ment, as modifled, is now and has been In force since 1881. That in making 
the agreement, and continning It in force, the défendant had no désire or 
intention to discriminate against plaintiff, but, in good faith, to secure for 
Itself and its patrons adéquate facilities for the safe and prompt transfer 
of freight between its railway and the city of St. Louis. Défendant is thus 
enabled to charge ail persons, equal and allke, the actual rate as published 
in its tariff to and from St. Louis. The évidence qulte satisfactorily sustains 
the allégations of the answer. It shows that the contract has been carried 
ont between the défendant and the transfer company to the letter. In ail 
instances where It Is alleged the défendant has discriminated against plaintiff 
in the matter of absorbing drayage rates, or loadlng and unloadlng freights at 
East St. Louis, the shipments were made from St. Louis proper on through tarifC 
rate, and not from East St. Louis, as In the case of shipments bauled by 
plaintiff to East St. Louis, and vice versa. 

Henry B. Davis, for plaintiff. 

Orr, Christie & Bruce, for défendant 

PHILIPS, District Judge (after stating the facts). The plaintifl's 
action proceeds upon the theory that the transfer company is an 
independent common carrier, and is engaged in interstate commerce 
between the cities of East St. Louis and St. Louis, and the défend- 
ant is engaged likewise as such common carrier between the states, 
with its western gênerai terminus at East St. Louis. This being 
so, the défendant railway company had the nnquestioned right to 
enter into a contract with the transfer company for a continuons 
Connecting business between East St. Louis and the city of St. Louis. 
No législature and no court has ever yet undertaken to interfère 
with such right. As said by the suprême court in Atchison, T. 
& S. P. E. Co. V. Denver & N. 0. R. Co., 110 U. S. 680, i Sup. Ct. 185: 

"At common law, a carrier is not bound to carry, except on Its own Unes; 
and we think it qulte clear that If he contracts to go beyond he may, in the 
absence of statutory régulations to the contrary, détermine for himself what 
agencies he wlll employ. HIs contract Is équivalent to an extension of his 
Une for the purpose of the contract; and If he holds himself out as a can-Ier 
beyond the Une, so that he may be required to carry in that way for ail 
allke, he may nevertheless confine himself in carrylng to the particular route 
he chooses to use. He puts himself in no worse position by extendlng hIs 
route w^Ith the help of others than he would oecupy If the means of trans- 
portation employed were ail his own. He certalnly may sélect his own agen- 
cies and his own associâtes for doiag his own work." 

See, also, PuUman's Palace Car Co. v. Missouri Pac. Ry. Co., 115 
U. S. 598, 6 Sup. Ct. 194; also, Express Cases, 117 U. S. 1-26, 6 
Sup. Ct. 542, 628; Little Kock & M. B. Co. v. St Louis, L M. & S. Ey. 
Co., 41 Fed. 559. 

The proposition that it is not compétent îoY a railroad company 
to make such a contract with another company without admitting 
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erery other like concem into a corresponding arrangement, and 
concedin^ to them equal facilities and opportunities, fias been ex- 
pressly denied in the récent case of Little Kock & M. R. Co. v. St. 
Louis 8. W. Ey. Co., 63 Ped. 775. In this case it is expressly held 
that the interatate commerce law does net require the common car- 
rier to treat ail other common carriers alike, without regard to its 
own interests; that the courts hâve no power to compel Interstate 
carriers to enter into arrangements with each other for through 
rates; that for législatures or courts to undertake to deprive rail- 
way carriers of the right to make their own contracta and arrange- 
ments with other companies for a continuous line would be an at- 
tempt to deprive such carriers— 

"Of the management anfl control of thelr own property, by destroying their 
rlght to détermine for themsélveS what eontracts and tarlff arrangements 
with Connecting carriers are désirable, and what are undesirable." 

And the conclusion reached by the court is that it — 

"Is unable to adopt a construction of the Interstate commerce act which will 
practically compel a carrier, when it enters into an arrangement with one car- 
rier for through bilUng and ratlhg, * * • to make the same arrangement with 
ail other Connecting carriers, if the physlcal connections for an Intei-change 
of trafflcs are the same, and to do this without référence to the question 
whether the enforced arrangement is or is not of any material advantage 
to the public." 

So Mr. Justice Field, in Oregon Short-Line & U. N. Ey. Co. v. 
Northern Pac. R. Co., 51 "Fed. 475, observed: 

"It foUows from this that the common carrier is left free to enter into 
arrangements for the use of its traciis or terminal facilities with one or 
more Unes without subjectlng Itself to the charge of glvlng undue or unrea- 
sonable préférences or advantages to such Unes, or of unlawfully discrimlna- 
tlng against other carriers. In mailing arrangements for such use by other 
companies, a common carrier will be govemed by considérations of what is 
best for its own interests." 

The défendant company, by reason of its terminus on the east 
bank of the Mississippi river, was placed at a great disadvantage 
in competing with the St Louis & Iron Mountain Eailroad for tralfic 
between the clty of St. Louis and competing points south of the 
Ohio and east of the Mississippi rivers. It therefore became, as 
the évidence shows, a matter of suprême importance to the défend- 
ant company to eiïect such arrangement as to best enable it to bill 
freights immediately from the clty of St. Louis through to such 
points at the same rates as the Iron Mountain Eailroad. To this 
end it was essential that, in selecting a company for the transfer 
of its freights between St. Louis and East St. Louis, it should secure 
one fully equipped for doing the business, — solvent and reliable. 
It could not afford to take chances in so grave a matter. It might 
be unsale to trust to the caprice of competing transfer companies, 
or to sporadic rivalries. It could not foresee how long it would be 
before the railroad company, in such dependence, might find itself 
a prey to a "combine" among the transfer companies, or become 
exposed to the not improbable contingency of a rivalry between com- 
peting companies, whlch would break both down, leaving the raU- 
iroad company without a certain, reliable connection with the city. 
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It wo-aia Tje harsh, unreasonable, and questionablè législation that 
would deny to the common carrier the protection of a provident, 
reliable contract, like the one in question. It was essential to a 
reliable and permanent arrangement that the transfer company 
should establish and maintain sufficient warehouse buildings for the 
réception and storage of freights collected from the city of St. Louis, 
and that the company with which it contracted should bave ample 
facilities and equipments to successfuUy carry out such Connecting 
arrangement. AU this, the évidence shows, was represented in the 
business character, standing, and capital of the transfer company, 
which, without disparaging the business character of the younger 
company, it is not too much to say, the défendant would not flnd in 
the plaintiff company to the extent presented in the transfer com- 
pany. So long as the public enjoys the advantages of the compé- 
tition between the défendant company and other railroad compa- 
nies, in securing through rates for freights to compétitive points, it 
is of no concem to the public that the plaintiff drayage company can- 
not share equally in the business of the défendant company. Espe- 
cially so when the plaintiff makes no showing of any benefit to the 
shipper by admitting it to equal facilities with the transfer com- 
pany. It certainly was not in the mind of congress, in enacting 
the Interstate commerce law, to interfère with such contract as this 
défendant company entered into in 1881. And, as the défendant 
has kept and performed its contract to the letter, the court ought 
not to interfère, when such contract neither contravenes any stat- 
ute law, nor is contrary to sound public jwliey. The resuit cannot 
be différent whether the contract between the transfer conipany 
and the défendant be regarded as a Connecting line between two 
independent carriers engagea in Interstate commerce, or whether 
it be regarded as a sélection by the railroad company of the transfer 
company as an agency for the delivery of the defendant's freight 
between East St. Louis and the city of St. Louis. The law is tiiat 
the plaintiff cannot recover. Judgment accordingly. 



BOOTH V. DENIKH. 

(Circuit Court, W. D. Texas, San Antonio Division. November 29, 1894.) 

L Gaknishmbnt— AFPiDAvrr. 

Under 1 Sayles' Tex. Clv. St. art 183, cl. 3, authorizing garnishment 
wheï-e,a judgment créditer makes affldavit that défendant has not property 
In his possession withln the state, subject to exécution, suiHcient to satisfy 
the Judgment, an afiSdavit that he has not sufflclent property wlthin a 
certain district of the state Is Insufficient 

I. Sakb—Amendment— State and Fédéral Pbacticb. 

Though, under the décisions of the Texas state courts, an affldavit for 
garnishment is not amendable, Rev. St. § 914, provldlng that the practlce, 
pleadlngs, and forma and modes of proceeding In the circuit and district 
courts shall conform as near as may be to those exlstlng in ihs courts of 
the state withln which the circuit or district courts are held, does not 
reqaire a fédéral court to foUow such décisions, it belng permitted to 
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make the amendment by section 948, authorizlng it to allow an amenSment 
of any process where the defect has not prejudlced and the amendment 
will not injure the party against whom the process Issues, and by section 
954, authorizing it at any tlme to permit either party to amend any defect 
in the process or pieadings on such conditions as It shall, in Its discrétion, 
prescribe. 

Garnishment proceedings by G. D. Booth against Ed. Denike. For 
a defect in the affidavit for garnishment, J. L. S. Hunt, one of the 
original défendants, moves to quash the affidavit. PlaintifE movea 
to amend it. 

H. P. Drought and Kedford Sharpe, for plaintiff. 
Thos. H. Franklin and 0. L. Bass, for défendant Hunt 

MAXEY, District Judge. In a suit instituted in this court by 
0. D. Booth as plaintiff against the firm of Hunt & Booth, com- 
posed of J. L. S. Hunt and W. H. Booth, as défendants, judgment 
was rendered in favor of the plaintiff, May 19, A. D. 1894, against 
the défendants, Hunt & Booth, for the sum of $5,474.08, with interest 
thereon. On the 26th of June foUowiiig, the plaintiff, by his at- 
torney, filed a swom application for a writ of garnishment to be 
served upon the said Ed Denike. The affidavit, after reciting the 
existence of the indebtedness as evidenced by the judgment, pro- 
ceedsasfollows: 

"That tiie said 3. L. S. Hunt and W. H. Booth, as the firm of Hunt & 
Booth and individually, hâve not, wlthhi the knowledge of afflant, prop- 
erty within the Western district of Texas subject to exécution, sufflcient 
to satisfy said judgment" 

The parties having duly appeared, the attomey of J. L. S. Hunt, 
one of the défendants in the original suit, mored the court to quash 
the afiidavit for garnishment on the ground of its failure to state 
that the défendants in the original suit, Hunt & Booth. hâve not, 
within the knowledge of the afflant, property in their possession in 
the state of Texas, subject to exécution, sufflcient to satisfy the 
judgment rendered in favor of C. D. Booth. 

Under the laws of Texas, writs of garnishment are authorized to 
be issued in the foUowing cases: 

(3) "Where the plaintiff has a judgment and makes affldavlt that the 
défendant has not, within his knowledge, property in his possession within 
this state, subject to exécution, sufflcient to satisfy such judgment" 1 
Sayles' Tex. Civ. St art. 183, cl. 3. 

It is not necessary to consider other provisions of the statute in 
connection with this motion. Garnishment proceedings are strictly 
construed by the courts of this state, and for material defects ap- 
pearing in the affidavit the proceeding wiU be set aside. Touching 
the rule of construction applied by the suprême court of Texas to 
proceedings of this character, it is said by Mr. Justice Bell, in Willis 
V. Lyman, 22 Tex. 270: 

"There can be no good reason why the same strictness should not be re- 
quired in respect to garnishments as in other cases of attachment, for gar- 
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nlshments are but a specîes of attachment The writ of garnlshment brings 
Into court strangers to the judgment or to the original suit, as the case 
may be, and subjects them to much inconvenience and hazard. It often 
happens— or, to say the least, It sometlmes happens— that gamlshees are 
obliged to pay twlce, becanse the court Is net informed of ail the facts lu 
the particular case. For thèse reasons, proceedings against gamlshees 
ought not to be sustained unless there Is strict conformlty with the requlre- 
ments of the law." 

In the case of Scurlock v. Kailway Oo., 77 Tex. 481, 14 S. W. 148, 
the raie is stated in the foUowing language: 

"It has always been held that the statute authorizing the wrlt of garnlsh- 
ment must be strlctly construed, and that a party attempting to avall hlm- 
self of the remedy must strictly foUow the law." 

See, also, Jemison v. Scarborough, 56 Tex. 361. 

The same rigid rule of construction is uniformly applied by the 
courts of this state to proceedings by attachment Sydnor v. Cham- 
bers, Dali. Dig. 601; Sydnor v. Totham, 6 Tex. 189; Culbertson v. 
Cabeen, 29 Tex. 247. Tested by the rule of construction adopted by 
the suprême court of this state, the affidavit for garnishment made 
in behalf of the plaintiff, Booth, would seem to be détective. The 
afilant merely states that the défendants, Hunt & Booth, hâve not 
property within the Western district of Texas, subject to exécution, 
sufflcient to satisfy the judgment. It fails to state altogether that 
said défendants hâve not property within the state of Texas sufflcient 
to satisfy the judgment The writ can only properly issue, as has 
already been shown, upon flling the statutory affldavit; that is, an 
affidavit in strict compliance with the statute. In this case the 
affidavit faUs to conform to the requirements of law in a material 
respect, and îs therefore defective. The court is of the opinion that 
the motion to quash should be sustained. 

The plaintiff, 0. D. Booth, thereupon moved the court for leave to 
amend the affidavit so as to cure the defect indicated, and make the 
affidavit conform to the statutory requirement. Objection is made 
to this motion on the ground that nnder the laws of Texas, and the 
practice of its courts, an affidavit for garnishment is not amendable. 
That such is the accepted doctrine of the courts of this state clearly 
appears by référence to adjudged cases. "By an unbroken Une of 
authorities from the days of the republic until the présent time," 
«ays Mr. Justice Bonner, "an affidavit for attachment cannot be amend- 
ed." Marx v. Abramson, 53 Tex. 265 ; Sydnor v. Chambers, supra. 
In view of the décisions of the suprême court of this state, it is évi- 
dent that a court of the state would be without authority to permit 
an amendment to an affidavit in a proceeding of this character. But 
it does not follow that in ail cases the rule applied by the local courts 
would be binding upon a fédéral court sitting within the state. This 
<luestion was carefully considered by Mr. Justice Matthews in the 
case of Erstein v. EothschUd, which was tried in the state of Mich- 
igan. In that case the leamed justice said : 

"It Is, then, the doctrine enforced by the courts of Mlchigan that a writ 
•of attachment is vold unless supported by an affidavit conformlng in ail 
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respects tothe' strict requirements of the statute, from which the conclusion 
is de(iuced:that tlie affldavlt Itself , being the f oundation of jurisdiction, cannot 
be the subjeet of amendineiit. But this is not the doctrine of the courts of 
the United States in theicase of Matthews v. Densmore, 109 U. S. 216, 3 Sup. 
Ot. 126. The suprême court of the United States reversed the suprême 
court of the state of Michigan on this very point, and held that the jurisdiction 
of the court over the property taken by virtue of the writ of attachment did 
not at ail dépend upon the regularity or sufficiency of the affldavit; ail ques- 
tions of that character being questions merely of error in procédure. And the 
principlé waS then considered to hâve been fully established in Cooper v. 
Reynolds, 10 Wall. 308; and that such is the gênerai rule, embracing the 
power of amendment, appears also from Tilton v. Oofield, 93 U. S. 163. In 
that case a statute of the territory of Colorado permitted amendmynts in 
attachment proceedings as was formerly doue in Michigan. In addition the 
court said: 'Allowing amendments is incidental to the exercise of ail judicial 
power, and is Indispensable to the ends of justice. Usually to permit or refuse 
rests in the discrétion of the court, and the resuit In either case is not assigna- 
ble for error. * * • Where no local statute or rule of local law is involved, 
the power to amend is the same in attachment suits as in others. Cases of 
this kind, too numerous to be cited, may be found, in which amendments in 
the most Important particulars were permitted to be made.' But it is argued 
there is a rule of local law administered by the courts of Michigan which, by 
adoption by the statutes of the United States, becomés also the law of this 
court Section 914, (Rev. St.), is as follows; 'The practice, pleadings and 
fomis and modes of proceeding in civil causes, other than ëquity and admiral- 
ty causes,. In the circuit and district courts, shall couform as near as may be to 
the practice, pleadings and forms and modes of proceeding existing at the 
time In like causes in the courts of record of the state within which such 
circuit or district courts are held, any rule of court to the contrary notwith- 
standing.' The purpose of this provision, as was said in Nudd v. Burrows, 
91 U. S. 426, 441, was to bring about unlformity in the law of procédure in 
the fédéral and state courts of the same locality, having référence to the Code 
enactments of many of the states; yet, as was said in Railroad Oo. v. Horst, 
93 U. S. 291, 300: 'The conformity is required to be as near as may 
be, not as near as may be possible, or as near as may be practicable. 
This Indeflniteness may hâve been suggested by a purpose. It devolved 
upon the judges to be affiected the duty of construing and deciding, and 
gave them the power to reject, as congress doubtless expected they would 
do, any subqrdînate provisions in such state statutes which, in their judgment, 
would unwisely incumber the administration of the law, or tend to defeat the 
ends of justice In their tribunals. While the act of congress is to a large 
estent mandatory, it is also to some extent only directory and advisory.' The 
act of congress at any rate does not require the adoption, with the local 
statutes, of thé local interprétation which may hâve been put upon them, or 
which may from time to time be enforced. It must be held that the body of 
the local law thus adopted in the gênerai must be construed in the courts 
of the United States in the light of their own System of jurisprudence, as de- 
flned by their own constitution as tribunals, and of other acts of congress on 
the same subject. It can hardiy be supposed that it was the intent of this 
législation to place the courts of the United States in each state. In référence 
to their own practice and procédure, upon the footing merely of subordinate 
state courts, required to ioolî from time to time to the suprême court of the 
state for authoritative rules for their guidànce in those détails." 22 Fed. 
63, 64. 

Wlienever the practice and procédure of the fédéral courts are 
regulated by United States laws, it cannot be doubted that such 
laws would prevail over the statutes of the state in which the courts 
are held. Local laws may apply in the absence of fédéral législa- 
tion, but when the laws of the United States f urnish the guide, courts 
shouid be governed thereby. In such a case state législation would 
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have no application to the courts of the United States. As per- 
tinent to this subject, it is said by the suprême court in Southiern 
Pac. Co. V. Denton, 146 U. S. 209, 13 Sup. Ct. 44, tkat: 

"Whenever congress has legislated upon any matter of practice, and pre« 
scribed a definite rule for the govemment of Its own courts, it is to that es- 
tent exclusive of tlie législation of the state upon the same matter." 

See, also, EaUway Co. v. Pinkney, 149 U. S. 206, 13 Sup. Ct. 859. 

In Ex parte Fisk, 113 U. S. 721, 5 Sup. Ct. 724, Mr. Justice Miller 
says: 

"The case before us is eminently one of évidence and procédure. The ob- 
Ject of the orders is to procure évidence to be used on the trial of the case, 
and this object is effected by a proceeding peculiar to the courts of New York, 
resting alone on a statute of that state. There ean be no doubt that if the 
proceeding hère authorized is in conflict with any law of the United States, 
it is of no force In the courts of the United States. We think it may be added 
further in the same direction, that if congress has legislated on this subject, 
and prescribed a detinite rule for the govemment of its own courts, it is to 
that estent exclusive of any législation of the states in the same matter." 

See, also, Whitford v. Clark Co., 119 U. S. 525, 7 Sup. Ct 806. 

And it may be hère noted that rule No. 1 of the rules of this court, 
adopted June 13, 1872, only adopts the modes of proceeding pre- 
scribed by the laws of Texas "when they do not conflict with a 
law of the United States, or a rule of the suprême court of the 
Uûited States or of this court." 

It only remains to inquire whether congress has legislated upon 
the subject of the amendment of process and pleadings in the courts 
of the United States. In the case of Erstein v. Eothschild, supra, 
the leamed justice permitted the affldavit for attachment to be 
amended, and held that the power of amendment was conferred 
by section 948, Kev. St., which reads as foUows : 

"Any circuit or district court may at any time, in Its discrétion and upon 
such terms as it may deem just allow an amendment of any process returna- 
ble to or before It, where the defect has not prejudlced, and the amendment 
wlU not injure the party against whom such process Issues." 

In addition to that section, I think the power to amend affldavits 
for garnishment, attachment, and other proceedings in civil causes 
la clearly given by the last clause of section 954, Kev. St. It is 
therein provided that: 

"No summons, writ, déclaration, retum, process, judgment, or other pro- 
ceedings In civil causes, in any court of the United States, shall be abated, 
arrested, quashed or reversed for any defect or want of form; but such 
court shall proceed and give judgment according as the right of the cause and 
matter In law shall appear to it, without regarding such defect, or want of 
form, except those which, in cases of demurrer, the party demurring speclally 
sets down, together with his demurrer, as the cause thereof ; and such court 
shall amend every such defect and want of form, other than those which the 
party demurring so expresses; and may at any time permit either of the par- 
ties to amend any defect in the process or pleadings, upon such conditions as 
it shall, in Its discrétion and by its rules, prescribe." 

It seems clear that the last clause of section 954 expressly confers 
upon the courts the power to permit parties to amend any defeets 
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in the process or pleadings in furtherance of justice. That snch 
power inçludes also the authority to permit amendments in garnisli- 
ment proceedings, appears equally évident, and I think it cannot be 
doubted that the législation of congress is exclusive of the local 
laws on that subject. Further employing the language of Mr. Justice 
Matthews : 

"It is not necessary to say that the power to permit amendments in such 
cases is to be exercised aecordlng to the sound discrétion oî the court to 
whom the application Is addressed, as It is not open to observation that It will 
be authorized in any cases or circumstances except in those where right and 
justice require it." 

The court is of the opinion that the amendment should be allowed, 
and it is so ordered. 



GULF, C. & S. F. EY. CO. v. JACKSON. 

(Circuit Court of Appeals, Eighth Circuit December 3, 1894.) 

No. 424. 

1. Master and Servant— Dutt as to Safe Place. 

Though It is the duty of a master, in many cases, to exercise ordinary 
care in providing Jiis servants with a reasonably safe place In which to 
discharge their several duties, he Is not required to provide a safe place, 
in cases where the very work upon which the servant Is engaged is of 
a nature to make the place where it Is done temporarily Insecure, but in 
such cases the servant assumes the Increased hazard. 

i. SaME— RiSKS OF Employmbnt, 

PlaIntifC, a section hand in the employ of défendant railway company, 
was engaged at night, with others, in tearlng up and relaying a portion 
of the railway track which had been undermined by high water In a 
river near which It ran. While plaintifC and others were carrylng a 
heavy rail, a part of the river bank near by caved In, which caused them 
to move forward hurrledly, when one of the men stumbled and feli. The 
others dropped the rail, which feli across a tie, causlng one end to fly up 
and strlke and Injure plaintifiC. Plaintiff claimed that défendant was nég- 
ligent in not providing sufflcient light, and in allowing the ground to be 
encumbered with the obstruction over which his fellow workmen stum- 
bled. Eeld that, under the circumstances of the work to be done, défend- 
ant was not bound to supply a place free from obstructions, to do the 
work, and that plaintiff assumed the risks attendant upon the obstructed 
condition of the ground, as well as upon any deficiency of light, which 
must hâve been at least as well known to plaintiff as to défendant. 

In Error to the United States Court in the Indian Territory. 

This was an action by Jo Jackson against the Gulf, Colorado & 
Santa Fé Eailway Company to recover damages for personal in- 
juries. The plaintiff recovered a verdict in the circuit court. De- 
fendant brings error. 

J. W. Terry, P. L. Soper, and C. L. Jackson, for plaintiff in error. 

Before OALDWELL, SANBORN, andTHAYEB, Circuit Judges. 

THATEE, Circuit Judge. This case comes on writ of error from 
the United States court in the Indian Territory. The plaintiff, Jo 
Jackson, who is the défendant in error hère, brought a suit against 
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the plaintiff in error, tte Gulf, Colorado & Santa Fé EaUway Com- 
pany, for Personal injuries said to hâve been sustained by bim 
in the month of September, 1891, while he was belping to tear up 
and relay a portion of the défendant company's railroad track near 
Purcell, on the bank of the South Canadian river, in the Indian 
Territory. The testimony shows that the railroad track at that 
place had been undermined by high water in the river, and that it 
had become necessary to take up a portion of the track, and relay 
it further back from the river bank, where it would be safe from the 
encroachment of the flood in the river. The plaintiff was employed 
in this work at night, with a large gang of extra sectionmen, and, 
at the time he was hurt, was assisting 10 or 12 other men in remov- 
ing the rails from the old track which was being dismantled. As 
the party of men last mentioned were in the act of lifting and carry- 
ing a steel rail which weighed about 700 pounds, a portion of the 
river bank in their immédiate vicinity caved in. This caused them 
to move forward very hurriedly with their burden, and as they 
did so, one of the party accidentaUy stumbled and fell. The other 
men thereupon dropped the rail. It fell across a tie, and one end 
thereof flew up, hitting the plaintiff in the abdomen, thereby inflict- 
ing the injuries of which he now complains. In the complaint on 
which the case was tried, the plaintiff below charged, in substance, 
that his injuries were occasioned by the culpable neglect of the de- 
fendant Company, in failing to provide a aufflcient number of lights 
to do the work with ordinary safety, and in permitting ties and other 
obstructions to remain in the way of the men who were engaged in 
dismantling the old track, and in failing to inform them of the exist- 
ence of such obstructions. At the conclusion of the testimony, the 
court instructed the jury as foUows: 

"It Is the duty of a railway company to fumish Its employés with safe and 
suitable appliances to do the work they are employed to do, and if you believe 
from the évidence in this case that the défendant company failed to fumish 
sufflcient llght for the doing of that work In which the plaintiff was engaged 
with safety and security, or that the défendant failed to fumish safe premises 
where the work was to be done, and that the plaintiff was injured by reason 
of such failure on the part of the défendant either to furnish lights or safe 
premises, and would not hâve been Injured but for such failure, and the 
plaintiff himself was f ree from négligence, you will find for the plaintiflf, un- 
less you find for the défendant under the instructions hereinafter given you." 

In obédience to this instruction, the jury returned a verdict in favor 
of the plaintiff, on which a final judgmen't was subsequently entered. 
To reverse that judgment the défendant company has sued out the 
présent writ of error. 

We hâve only to inquire and to détermine whether, in view of the 
facts disclosed by the présent record, the foregoing instruction was 
applicable to the case, and was properly given. It is doubtless the 
duty of a master, in very many cases, to exercise ordinary care in 
providing his servants with a reasonably safe place in which to 
discharge their several duties. When men are set to work in a 
building, or on a scaffolding or other structure, which has been pro- 
vided by the employer for their use, it is the employer's duty to 
exercise reasonable diligence in seeing that such building or other 
v.65F.no.l — 4 
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«ti*ucture is made reasonably safe, and that the ordinary risks of the 
employment are not enhanced by latent defects in the place where the 
serrant is required to exercise his calling, whether it be a building or 
any other structure. In the respect last mentioned, the duty of the 
master to provide for the safety of his serrants is commensurate with 
his duty to provide safe tools, machinery, materials, and other appli- 
ances for the use of the servant. It sometimes happens that much 
skill, expérience, and care is required in erecting structures of even a 
temporary character for the use of laborers and artisans; and in such 
«ases it is more especially the duty of the master to take such pré- 
cautions as are reasonably necessary to guard against possible de- 
fects in such structures, which may endanger the lives of his work- 
men, or subject them to unusual and unnecessary risks. Manning v. 
Hogan, 78 N. Y. 615; Green v. Banta, 48 N. Y. Super. Ct 156; 
Whalen v. Centenary Ohurch, 62 Mo. 336; Anderson v. Bennett, 16 
Or. 515, 528, 19 Pac. 765; KeUy v. Téléphone Co., 34 Minn. 321, 25 
N. W. 706; Railway Co. v. Needham (decided by this court at the 
last term) 11 C. C. A. 56, 63 Fed. 107. While the foregoing doctrine 
is well founded in reason and authority, yet it is not a doctrine of 
universal application, nor one which can be invoked in ail cases 
where an employé is injured by reason of some insecurity or defect 
in the place v^here he is required to work. It frequently happens 
that men are employed to tear down buildings or other structures, 
or to repair them, after they hâve become insecure, or it may be that 
the work uîidertaken by the employé is of a kind that is calculated 
to render the premises or place of performance, for the time being, 
to some extent insecure. In cases such as thèse the servant un- 
doubtedly assumes the increased hazard growing out of the defective 
or insecure condition of the place where he is required to exercise 
his calling, and the doctrine above stated cannot be properly applied. 
€arlson v. Railway Co., 21 Or. 450, 28 Pac. 497; Armour v. Hahn, 
111 U. S. 313, 318, 4 Sup. Ct 433. 

Considering ail of the circumstances under which the injuries com- 
plained of in the case at bar are said to hâve been sustained, we think 
that the case did not warrant an application of the doctrine of "safe 
place," as that doctrine is ordinarily applied, and that the triar court 
erred in the instruction above quoted, in charging the jury, in 
substance, that the plaintiff might recover if the défendant failed to 
furnish safe premises where the work was to be done, and if the plain- 
tiff was injured by reason of such f allure to furnish safe premises. In 
flur judgment, this portion of the charge made the défendant company 
responsible for an injury occasioned by an ordinary risk of the partic- 
ular employment, which was clearly assumed by the employé. As 
we hâve heretof ore stated, the plaintiff had been sent out in the night- 
time, with a large gang of extra section men, to help tear up, remove, 
and relay a portion of a railroad track that was in imminent danger 
of being washed into the river by high water. The work on that oc- 
casion not only had to be done with great haste, but it was a kind of 
work which, if done with less haste and in the daytime, would nat- 
urally cause the right of way to become incumbered for thel time be- 
ing by ties, rails, loose earth, and such other obstructions as are ordi- 
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narily incident to the work of dismantling an old track and laying a 
new one. This condition of affairs must hâve been foreseen by tiie 
plaintiff when he undertook to assist in reconstrueting the track, as he 
had been in the employ of the défendant company, as a sectionman, 
for some two years, and was doubtiess familiar with the manner in , 
which such work was usually done, and the risks incident thereto. 
He had every reason to expect that he would be called upon to carry 
or assist in carrying rails and ties where the track was torn up, 
and the ground was somewhat broken and obstructed by débris, an'd 
that it might happen on such occasions that some one would stumble 
and perhaps fall. He certainly had no reason to suppose that the 
right of way where he would hâve occasion to work would be kept 
free at every moment from ail such impediments as might cause a 
man to lose his footing, nor eau it be said, in view of the character 
of the work in which the plaintiff was engaged, that it was the duty 
of the défendant company to thus keep its right of way at ail times 
free from such obstructions. It is ob-vious, we thinlv, that, in so far 
as the injury complained of was occasioned by defects in the place 
where the plaintiff was required to work, it must be attributed to one 
of the ordinary risks of the service in which he was engaged, and 
which he impliedly assumed when he became engaged in such serv- 
ice. 

We are also of the opinion that, on the state of facts disclosed by 
this record, the plaintiff was not entitled to charge the défendant 
company with responsibility for the injury complained of on the 
ground that it had failed to furnish sufQcient light for the doing of 
the work in which the plaintiff was engaged. If the light fumished 
was in fact insufiicient to do the work in question with ordinary 
saf ety, that was a fact which was as weU known to the plaintiff as it 
was to the defendant's agent, whose duty it was to supply lamps on 
such occasions. It is also évident that the plaintiff and the other 
laborers, who were assisting him to carry away rails as the track was 
torn up, were better acquainted with the need of more lamps, and 
with tîe risks incident to insufiicient light, at the particular place 
where they were working, than any other person or persons in the 
employ of the défendant company. In short, the defect complained 
of in the appliances fumished for doing the particular work was a 
patent and obvions defect, and the risks encountered in conséquence 
of the alleged want of proper appliances for doing the work were 
bettet known to the plaintiff and to his immédiate associâtes than to 
any one else. Moreover, as the work in hand was necessarily under- 
taken in the nighttime and, as it seems to hâve been a very dark and 
cloudy night, the plaintiff and the other members of the gang had 
every reason to believe when they engaged in the work that they 
would be hindered to some extent by the darkness, and that a little 
more care would hâve to be exercised in carrying rails or other heavy 
burdens than if the work had been undertaken by daylight. For 
thèse reasons, and because the plaintiff continued at work with fuU 
knowledge of the situation, we think that he should be held to hâve 
voluntarSy assumed whatever increased hazard was due to insuffl- 
cient light If the défendant company was guUty of culpable negli- 
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gence at the tîme and place in question, in requiring the plaintîff to 
help cany rails with the quantity of artificial ligM that had been 
supplied, then it is difflcult to escape tlie conclusion that the plain- 
tiff himself was at fault in continuing to work with insufflcient 
light, when he was well acquainted with the increased risk which he 
thereby incurred. Eailway Co. v. Drake (Kan.) 35 Pac. 825; Rail- 
road Co. v. Schroeder, 47 Kan. 315, 27 Pac. 965; Eailroad Co. v. 
Moseley, 6 C. C. A. 225, 56 Ped. 1009, 1012; Wood, E. R. § 379, and 
cases there cited. The resuit is that, for error committed in giving 
the foregoing instruction, the judgment of the lower court is re- 
versed and the cause is remanded, with directions to award a new 
triaJ 



EDWARD P. ALLIS CO. v. COLUMBIA MILL CO 
(Circuit Court of Appeals, Eighth Circuit December 10, 1894.) 

No. 493. 

1. Evidence— Bbeach oi" Gtjabantt of Capacitt of Mill. 

Tlie A. Oo., millwrights, made a contract with the C. Mlll Co. to con- 
struct an addition to its flour mill, the contract containing a guaranty 
that the enlarged mill should "hâve a daily worklng capacity of produc- 
tion of 400 barrels in excess oî présent capacity under equal conditions, 
and shall produce a barrel of flour of ail grades, from not more than 4 
"/« bushels of a mixture of % No. 1 hard, % No. 1 Northern, and % No. 
2 Northern grades of spring milling wheat. The percentage of production 
of patent flour to be not less than 75 per cent., and equal to Pillsbury's 
Best of présent quality." After the completion of the work, a contro- 
versy arose as to the fulflllment of the guaranty. BM, that the C. Mill 
Co., in proving a failure to comply with its terms, was not restricted to 
évidence of a test of the mill on some partlcular occasion, with a mixture 
of wheat exactly such as described in the guaranty, but that évidence 
of the total output of the mill during a period of 57 days after the en- 
largement was both compétent and material to show either the extent of 
the increased capacity of the mUl or its ability to produce the stipulated 
grade of flour In the stipulated proportion, the mill havlng been supplied 
during such tlme with a considérable quantity of the partlcular mixture 
of wheat referred to in the guaranty, and with other kinds well suited to 
test its capacity and the grade of its production. 

2. Expert Tbstimokt— Reniai. Value. 

An expert witness, called to testify as to the rental value of a mlll, 
after giving his opinion as to the rental value, stated, on cross-examina- 
tion, that In forming hls estlmate he had taken into account the amount 
of production, cost of production, and probable rate of net profits, and 
that mlll owners, in estlmating the rental value of such property, were 
accustomed to consider Its earning capacity. Héld, that his opinion as to 
rental value was not rendered incompétent as authorizing a recovery for 
net profits by the statement made on cross-examination. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This was an action by the Edward P. Allis Company agalnst the 
Columbia Mill Company, Consolidated with a suit brought by the 
lattër Company against the former by an order directing that the 
cause of action for breach of a guaranty in the Columbia Mill Com- 
pany's action should be treated as a counterclaim in the Consolidated 
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action. On the trial în the circuit court the Oolumbia MU Com- 
pany had a verdict. The Edward P. Allis Company brings error. 

This waa a suit growing out of the alleged nonperformance of a contract 
whlch was entered Into hy and between the Edward P. Allis Company, the 
plaintlfif in error, and the Oolumbia MIIl Company, the défendant in error, 
on or about the 8th day of August, 1890. The contract was in the form of 
a proposai made by the Edward P. Allis Company to the Columbia Mill Com- 
pany for the enlargement of Its mill, whlch proposai was accepted by the 
latter company. The materlal paxts thereof are as foUows: 

"Mlnneapolis, Minn., August 4, 1890. 

"To Columbia Mill Company, Mlnneapolis, Minn.— Dear Sirs: We propose 
to fumish you, f. o. b. cars at Milwaukee, Wis., the foUowing machinery, viz.: 
60 No. 4, Gray's Patent Flour Dressers; 30 No. 4, Reliance Scalpera & Graders; 
• • * 11 No. 4, Gray's Centrifugal Réels; 8 9x24 Gray's Double Corrugated 
KoUer Mills,— for the sum of slxteen thousand nine hundred thirty-flve dollars 
($16,935.00). Ail the above machinery to be of [the] latest improved con- 
Btruction, and complète in every particular, and to be used in connection with 
the présent machinery now in use in the Columbia Mill for enlarglng and 
remodeling ihe mill. We to make plans and System for the same free of 
charge. We to fumish a compétent foreman millwright to superintend the 
work, at $5.50 per day and traveling expenses from Milwaukee and return. 
In considération of the above we agrée to guaranty that when the mill is 
completed, according to our plans and System, it shall hâve a daily working 
capacity of production of 400 barrels in excess of présent capacity under 
equal conditions, and shall produce a barrel of flour of ail grades from not 
more than 4 "/„ bushels of a mixture of % No. 1 hard, % No. 1 Northern, 
and % No. 2 Northern grades of sprlng milling wheat. The percentage of 
production of patent flour to' be not less than 75 per cent, and equal to Pllls- 
bury's Best of présent quality, of whlch sample Is to be sealed, and the per- 
centage of low grade and Bed Dog not to exceed 6 to 8 per cent. • • ♦ 
We agrée to use our best endeavors to work ail the men possible for oomplet- 
Ing the mill in the shortest length of time from shutting down, and should the 
Oolumbia Mill Company order more than above list of machinery, the priées to 
be pro rata as above. • • • The Columbia Mill Company to pay freights and 
receive and unload machinery at mlU, fumish ail labor, lumber, hardware, 
belting, cups, ironwork, &c., to place above machinery in running order, and 
fumish labor, wheat, and power for demonstrating results above guarantied, 
and on satisfactory completion of this contract and guaranty, to accept same 
and relleve us of further responslbility. 

"Yours, truly, The Kdw. P. Allis Co., by Harrison. 

"Accepted. 

"Columbia Mill Company, 
"B. Zeldler, Treas. 
"Approved Aug. 8th, 1890. 

"W. W, A." 

The work of enlarging and remodeling the Columbia Mill, referred to In 
the foregoing proposai, was commenced under the direction of the Edward P. 
Allis Company some time in August, 1890, and was concluded about the 6th 
of Becember foUowing. A controversy thereafter arose between tiie parties 
as to whether the mill as remodeled had the guarantied produclng capacity 
aforesaid, and on May 24, 1892, the Columbia Mill Company brought suit 
against the Edward P. Allis Company, allegtng, in substance, that the mill as 
enlarged and remodeled dld not hâve a capacity of 400 barrels of flour in ex- 
cess of its former produclng capacity, and that it would not make a barrel 
of flour from 4"/«> bushels of the mixture of the grain mentioned in the 
contract, and that it would not yield the requisite 75 per cent of patent flour 
equal to Plllsbury's Best. 

On the 13th of June, 1892, the Edward P. Allis Company also brought an 
action against the Columbia Mill Company for an alleged balance of $2,995.30, 
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sald to be due to It under the provisions of the aforesald agrcement. Theae 
sults were subsequently Consolidated, and tried as one action In the circuit 
court of the United States for the district of Minnesota, and on such trial 
the circuit court directed that the Columbia MiU Company's complalnt in the 
flrst suit above mentioned should be treated as a counterclaim Interposed In 
the second suit. The trial was so conducted, and resulted in a verdict In 
favor of the Oolumbia Mil! Company on its counterclaim in the sum of $21,- 
966.70. 

James G. Flanders and J. M. Shaw (Willard E. Cray, on brief), for 
plaintiff in error. 
Ansoû B. Jackson, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The alleged error in the proceedings of the trial court to which 
most prominence is given irt the argument of counsel, consists in the 
admission of certain évidence showing the total output of the Colum- 
bia Mill for a period of about 57 days from December 9, 1890, tô 
Pebruary 21, 1891, after the mill had been enlarged, and had been 
put in opération with the new machinery and appliances which the 
Edward P. Allis Company had contracted to furnish and put in 
opération. It is contended in behalf of the plaintifE in error that 
it was nbt compétent for the Columbia Mill Company to establish 
a breach of the guaranty contained in the aforesaid contract, ex- 
cept by showing that the remodeled mill was subjected to the précise 
test mentioned in the contract in the présence of both parties or their 
représentatives, and that où such trial it failed to satisfy the guar- 
anty. Stating the proposition in a slightly différent form, it seems to 
be claimed that the breach of the guaranty could only be proven by 
showing that the mill was set to work on some particular occasion 
with a view of testing its capacity, ou a particular mixture of wheat, 
such as is described in the contract, and that on such trial it failed to 
produce 400 barrels of flour in excess of its former capacity, or that it 
failed to produce a barrel of flour from 4"/oo bushels of wheat, or 
that it failed to yield 75 per cent, of patent flour equal to Pillsbury's 
Best. Hence it is urged that the évidence tending to show the en- 
tire output of the mill for some 57 days after it was set to work 
was not only immaterial, but that it was also incompétent évidence, 
because, during the greater portion of that period, the mill was not 
provided with the requisite mixture of grain consisting of one-third 
No. 1 hard, one-third No. 1 Northern, and one-third No. 2 Northern 
spring milling wheat, and because the mill was not run during that 
time with a view of testing its capacity. We think that this view 
of the case fails tb distinguish, as it should, between the standard 
of excellence prçscribed by the contract and what was compétent 
évidence to prove that that standard had or had not been attained. 
Thèse are essentially différent matters. The parties certainly did 
not agrée in express terms that if a controversy should arise with 
respect to th^ capacity of the remodeled mill, that question should 
be deterpiiiied solely by a trial made in the présence of both parties, 
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veith wheat of a given mixture, and that ail other évidence tending 
to throw light on the capacity of the mill should be excluded, except 
the résulta of such a test. Suppose, for example, that on the com- 
pletion of the mill, it had been impossible to obtain the contract mix- 
ture of wheat with which to make a test of its producing capacity, 
could it hâve been successfully maintained that the failure of the 
mill Company in that respect operated to preclude it from obtaining 
relief for a breach of the guaranty by showing Dy other évidence at 
its disposai that the mill did not hâve the requisite producing power? 
It might happen — and such would be a very probable supposition — 
that the inability of the mill to produce 400 barrels of flour in excess 
of its previous capacity could be readily shown by testing it with a 
number of différent mixtures of wheat other than that specified in 
the contract, or it might be that the mill company would be able to 
demonstrate to the satisfaction of any intelligent person, by testing 
it in a variety of ways, that in no event could the mill be made to 
produce a barrel of flour from 4'V.o bushels of wheat of any 
grade or mixture. The quantity of flour that a particular mixture 
or grade of wheat will produce, in comparison with other mixtures 
or grades, is usually well known to experts, and it seems quite prob- 
able that the producing capacity of the mill in question, and its power 
to make the quantity and quality of flour specified in the contract, 
could hâve been determined with a high degree of certainty without 
subjecting it to a trial with such a mixture of particular grades of 
wheat as was mentioned in the guaranty. In the case above sup- 
posed (that is to say, in case of the inability of the parties to obtain 
the contract mixture of wheat), we think that the law would not 
be 80 unreasonable as to hold that the agreement between the 
parties contemplated that in case of a controversy as to the producing 
capacity of the mill a test must be made with the particular mixture 
of wheat mentioned in the contract, and that ail other évidence 
tending to show its producing capacity should be excluded. The 
truth is, we think, that the contract in suit simply flxed a certain 
standard of capacity for the enlarged and remodeled mill, and left 
the parties at fuU liberty to show whether the mill had such a ca- 
pacity by any évidence that might be conducive to that end. It does 
not, in express terms, limit the proof to establish a breach of guaranty 
to a test made with a particular mixture of grain, and we would not 
be authorized to read such a stipulation into the agreement, nor 
would it be reasonable to do so. 

The objection to the testimony now under considération also seems 
to be based upon another view of the contract to which we are 
nnable to assent. Very much of the argument in opposition to the 
admissibility of ihe évidence, proceeds upon the assumption, as we 
understand, that ail of the terms of the guaranty are limited by the 
condition that the grain used to produce the guarantied results 
Bhall consist of a particular mixture of wheat, to wit, that specifled 
in the contract. We do not so understand the agreement. The 
guaranty relative to the percentage of patent flour that the mill 
should yield, and relative to the production of a barrel of flour from 
4"/«» bushels of wheat, was undoubtedly made conditional upon 
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the useof a particular mixture of wheat, but, în our judgment, the 
stipulation to increase the output to the estent of 400 barrels per 
day was not thus limited. That stipulation seems to hâve beeu 
intended as an independent guaranty that the enlarged and re- 
modeled mill, when set to work upon any grade of wheat, would 
produce 400 barrels of flour per day more than the old mill, out of 
grain of the same quality or grade. In other words, it was a guar- 
anty of the increased capacity of the enlarged mill in comparison with 
the old mill, the only limitation being that they should be tried 
"under equal conditions." 

It follows, we think, from this view of the case, that no error 
was committed in admitting the testimony tending to show the 
total output of the mill from day to day from December 9, 1890, 
to February 21, 1891, and the percentage of patent flour that 
was produced in the meantime. This testimony was clearly compé- 
tent for the purpose of showing the capacity of the enlarged mill in 
comparison with its former capacity. Indeed, it was about the only 
testimony in support of that issue! which could be produced, and its 
admissibility was in no wise affected by the fact that the mixture of 
grain specifled in the contract had not been used during ail of the 
period in question. We also think that the testimony was admissible 
with référence to the other prorisions of the guaranty. There was 
évidence tending to show the foUowing facts: That during the flfty- 
seven days to which the objectionable proof related a very large 
quantity of wheat (nearly 200,000 bushels) was ground into flour; 
that a great portion thereof was "straight No. 1 Northern spring 
wheat," which was well adapted to test the producing capacity of the 
mill, both as to the quantity and quality of the output; that in the 
meantime about 25,000 bushels of the exact mixture of grain specifled 
in the contract was consumed or tumed into flour, and that during 
the period in question an expert miller, who was in the employ of 
the Edward P. Allis Company, was constantly at work in the mill su- 
pervising its opération, and doing whatever was within his power 
to obtain the best possible results. Moreover, the record before us 
is replète with testimony, offered by both parties, showing in détail 
what was said and done during this period, what changes and im- 
provementa were made in the machinery, what power was employed 
to run it, and every other fact and circumstance which would tend to 
show whether the results obtained were or were not a fair test of the 
amount and quality of work that could be done by the remodeled 
plant. Viewed in relation to ail the other facts and circumstances in 
évidence, we are of the opinion that the testimony showing what 
the miU had actually accompli shed during a period of 57 days 
tended to throw much light on the question, not only whether 
the mill had the requisite producing capacity, but on the further 
question whether it would in fact yield the specifled amount and 
quality of flour from 4"/«> bushels of grain of the kind mentioned 
in the guaranty. The record made by the mill for a period of 57 
days under the conditions aforesaid warranted important infer- 
ences, which the jury was entitled to draw, as to what the mill 
could do in the way of fulfilling the exact conditions of the guaranty. 
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We "think, therefore, iliat the testimony in question, instead of haTring 
a tendency to mislead the jurors, as counsel assert, liad an opposite 
tendency, and was well calculated to aid them in reachiag a correct 
conclusion with respect to the questions which they had to décide. 

In concluding this branch of the discussion it is also important to 
observe that the position assumed by the plaintiff in error in tliis 
court seems to be somewhat at variance with its position in the 
trial court. It is contended hère, as above stated, that the breach of 
the guaranty could only be established in a lawful manner by proof 
of the résulta of a particular test made with a certain mixture of 
grain such as is described in the contract. In the circuit court, how- 
ever, it was alleged, in substance, by the plaintiff in error, in answer 
to the counterclaim, and such was its attitude before the jury, that 
the parties had agreed that other and différent wheat than that speci- 
fied in the contract might be used for the purpose of demonstrating 
the capacity of the enlarged miU, and that when tested with such 
other and différent wheat, it did in fact fulflU substantially ail of the 
conditions of the guaranty. In view of this allégation, it seems 
hardly necessary to add that it overcomes every possible objection 
which the plaintiff in error can make to the admissibility of the testi- 
mony showing the record made by the mill during the 57 days 
subséquent to its completion, for, beyond ail question, if the mill 
was ever subjected to a trial by agreement of the parties with any 
mixture or grade of grain, it was during the period af oresaid, and the 
plaintiff in error cannot complain because the record of the mill dur- 
ing that period was exhibited to the jury. 

It is further assigned for error that the circuit court erred in refus- 
ing to strike ont and to exclude from the considération of the jury 
an opinion expressed by one of the witnesses for the mill company 
relative to the rental value of the enlarged mUl. This testimony was 
offered by the mill company for the purpose of showing its damages 
in case the jury found that the guaranty had not been fulûUed. The 
witness expressed the opinion, in substance, that if the enlarged mill, 
when completed, had possessed the requisite contract capacity, its 
rental value would bave been from |4,000 to |4,750 per month. 
Other évidence tended to show tbat it would probably take two 
months to overcome the existing defects in the mill by making the 
necessary altérations, and that in the meantime the mill company 
would lose the use of the plant. On the cross-examination of this 
witness it was developed that in forming his estimate of the rental 
value he had taken into considération the number of barrels of flour 
that the mill would make per day, the cost of production, and that he 
had based his opinion as to the rental value upon th.e assumption 
that the mUl would yield on the average a net profit to the person 
operating it of 10 cents per barrel for each barrel produced. There- 
upon the plaintiff in error objected to the testimony, and moved to 
exclude the opinion which the witness had previously expressed. 
This motion was not based upon the ground that the witness was 
not compétent to testify as an expert, nor upon the ground that 
the rental value of the plant while it was compelled to lie idle under- 
going altérations was an improper item of damage. The sole ground 
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of exception to the testimony seems to hare been that it authorked 
the mill company to recover damages for a supposed loss of net profits. 
We are unable to concur in this Tiew>. : The witness did not say, as 
we understand, that "rental value" and "net profits" were synonymou» 
terms, and that he had expressed his opinion on that assuinption. 
What he did say, in substance, was that mill owners, in estimating 
the rental Talue of such property, were in the habit of considering its 
producing power and probable earning capacity; that this was the 
way the rental value of such property was usually fixed and deter- 
mined, and the only practicable way in which it could be ascertained; 
and that in forming an opinion as to the rental value of the property 
in question he had proceeded in the customary manner. We think,^ 
therefore, that the facts developed on the cross-examination of thi» 
witness were insufficient to render his opinion as to the rental value 
illégal testimony. The competency of the évidence depended upon 
the fact that the matter at issue warranted the introduction of expert 
testimony; that the witness was confessedly well qualifled to express 
an opinion; and that he assumed to do so, stating, in substance, that 
a certain sum per month represented, in his judgment, the f air rental 
value of the property. The manner in which such judgment had been 
formed, as disclosed by the cross-examination, did not render the évi- 
dence incompétent, but, at most, only aiîected its weight or credibil- 
ity. Moreover, as the plaintiff in error did not offer any rebutting 
testimony on the subject of rental value, it is f air to présume either 
that the opinion expressed was substantially correct, or that the 
plaintiff in error did not attach much importance to this feature of 
the case. The court, we think, committed no error in refusing to 
exclude the opinion in question. 

Some other errors hâve been assigned upon the record, but they are 
of less importance than those heretofore considered, and a careful ex- 
amination of the same has satisfled us that they are without merit, 
and that they are not deserving of particular notice. Error has 
also been assigned on account of the déniai of the motion for a 
new trial by the trial court, but we hâve so often held, in common 
with other fédéral courts, that we cannot notice an error of that kind, 
that nothing need be said on that subject. EaUroad Co. v. Howard, 
4 U. S. App. 202, 1 0. C. A. 229, 49 Fed. 206; Railroad Co. v. Charless, 
7 U. S. App. 359, 388, 2 C. C. A. 380, 51 Fed. 562. A careful inspection 
of the entire record has served to convince us that no error was com- 
mitted which would justify this court in granting a retrial, where- 
fore the judgment of the circuit court is hereby afflrmed. 



SECOND NAT. BANK OF AUROEA t. BASUIBR et al. 

(Circuit Court of Appeals, Elghtli Circuit December 3, 1894.) 

No. 480. 

BiLLS AïîD Notes— Negotiabilitt. 

Tlie statute of South Dakota deflning negotiable Instruments provides 
that "a negotiable instrument is a written promise or request for the pay- 
meut of a certain sum of money to order or bearer; » » • must be 
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màde payable lu money only, and wlthout any condition not certain of 
fulflllment; • • * must not contain any other contract than such as is 
speclfled in tliis article." HOd that, by virtue of tbe statute, a note drawn 
and made payable in South Dakota, "witli exchange and costs of collec- 
tion," was not a negotiable note. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

This was an action by the Second National Bank of Anrora, 111., 
against Charles Basuier and others, upon four promissory notes, On 
the trial in the circuit court the défendants had a verdict. Plaintifl 
brings error. 

Hosmer H. Keith (William George, on brief), for plaintiff in error. 
John E. Carland (O. S. Gifford, on brief), for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This was a suit by the plaintiff in error, 
the Second National Bank of Aurora, 111., against the défendants 
in error, who were the défendants in the circuit court, on four promis- 
sory notes executed by the défendants. Each note was for the sum 
of |650, and ail of them were dated, "Canton, Dakota, December 17, 
.1888." They were ail drawn in the following form, except that 
two of the notes were payable May 1, 1891, instead of May 1, 1890 : 
"?650.00. Canton, Dakota, Dec. 17th, 1888. 

"May Ist, 1890, after date, for value received, we, the undersigned, jointly 
and severally promise to pay to the order of Blair Brothers, Aurora, IlL, the 
sum of six hundred and fifty dollars, negotiable and payable at First National 
Bank, Canton, Dakota, with exchange and costs of collection, with interest at 
eight per cent per annum, payable annually, from date." 

The défendants pleaded by way of défense that the notes were 
drawn and delivered to Blair Bros., the original payées, in pay ment 
for a stallion which was sold by Blair Bros, to the makers of the 
notes, with a certain warranty as to his breeding qualities, and that 
the warranty had been broken. On the trial of the case, the court 
instructed the jury, in substance, that, because the notes contained 
the words "with exchange and costs of collection," they were not ne- 
gotiable instruments; and that the aforesaid défense could be made 
against a bona flde purchaser of the paper, as well as against the 
original holder. The proof showed that the plaintiff bank had pur- 
chased the paper for value before maturity, and without notice of 
défenses. The giving of the foregoing instruction constitutes the only 
error that we are called upon to review. 

We do not deem it necessary or profitable in the présent case to 
enter into an extended discussion of the question whether, at common 
law, including the law merchant, the words "with exchange and costs 
of collection," when incorporated into a note or bill which would 
otherwise be negotiable, render it non-negotiable. A récent weli- 
considered décision by the suprême court of Minnesota (Hastings v. 
Thompson, 55 N. W. 968) con tains a perspicuous and forcible state- 
ment of the reasons that hâve induced that court, and the courts of 
some other states as well, to adopt the view that the words "with 
exchange," on a particular place, do not, at common law, render 
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the amount payable so uncertaîn as to destroy the negotiabîlity of 
a note or bill. The case also contains a référence to ail of the lead- 
ing authorities which. support, and to those wMch oppose, the Minne- 
sota doctrine. 

With référence to the question -whether the words "with costs of 
collection," or "with attorney's fées," or "with a certain per cent aa 
attomey's fées," render a note too uncertain as to amounVand there- 
fore non-negotiable, the authorities are very much in conflict. One 
line of décision maintains that such words, or words of équivalent 
import, do not afEect the negotiability of commercial paper, because 
they do not render the amount payable uncertain if the paper is paid 
at maturity. Another class of cases maintains that the amount 
payable on a note or bill should be certain after maturity, as well as 
at maturity, and that the words aforesaid, or similar stipulations, 
defeat negotiability. The case of Farmers' Nat. Bank v. Sutton 
Manuf'g Co., 6 U. S. App. 312, 3 0. 0. A. 1, and 52 Fed. 191, adopts 
the former view, for reasons which are very clearly stated in the 
opinion. The opinion also contains a référence to the leading cases 
wherein this much-mooted question has been discussed. Anything 
that we might add to what has already been said on the subject in 
the two cases above referred to would be a work of supererogation, 
and would not aid to any extent in settling the law. 

The case in hand cannot be decided exclusively with référence to 
the rules of the common law, including the law merchant The notes 
in suit were executed in the territory of Dakota, and they were made 
payable in the territory. They are, therefore, Dakota contracts, and 
must be construed with référence to a statute of the territory, which 
defines negotiable instruments, that was in force when the paper was 
executed and delivered. Title 15, c. 1, Comp. Laws Dak. 1887, en- 
titled "Negotiable Instruments," contains the following provisions, 
and the same were in force on December 17, 1888: 

"Sec. 4456. A negotiable Instrument Is a written promise or request for the 
payment of a certain sum o( money, to order or bearer, in conformity to the 
provisions of thls article. 

"Sec. 4457. A negotiable Instrument must be made payable in money only, 
and withoutany condition not certain of fulflllment." 

"Sec. 4462. A negotiable instrument must not contain any other contract 
than such as is speclfled in this article." 

"Sea 4464. There are six classes of negotiable Instruments, namely: bills of 
exchange, promissory notes, bank notes, checks, bonds, certiflcates of deposit." 

It will be observed that the statute not only prohibits the insertion 
of "any condition not certain of fulflllment" in a note or bill which is 
intended to be negotiable, but it further déclares, in substance, that a 
note or bill "must not contain any other contract" than a promise or 
request for the payment of a certain sum of money to order or bearer. 
Now, undoubtedly the notes in suit, when fairly construed, do con- 
tain an agreement on the part of the makers that, if any costs are in- 
curred by the holder in the collection of the paper, they will pay such 
costs, whatever the same may be, in addition to the principal sum ex- 
pressed on the face of the notes; and to this extent they contain a 
condition which the makers may or may not be called upon to fulfill, 
depending upon circumstances. The same provision relative to the 
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payment of costs of collection is also a contract other than, and in 
addition to, a promise or request for the payment of a deflnite sum of 
money to order or bearer. The foregoing interprétation of the phrase 
"with ♦ • • costs of collection," which seems to us to be a rea- 
sonable and natural interprétation, brings the several notes in suit 
within the inhibitions of the Dakota statute, and will not permit them 
to be classiûed as negotiable instruments according to the rule pre- 
scribed by and the définitions contained in the statute. We should 
bave some hésitation in adopting the foregoing view if the question 
was one of first impression, and especially if the courts of the several 
States were unanimous in holding that the words "with attorney's 
fées," or "with costs of collection," or other équivalent phrases, do not, 
at common law, impair the negotiability of instruments otherwise 
negotiable. But the courts of the country are not agreed as to the 
true rule of the common law in this respect, and it may be that the 
Dakota statute was drawn with spécial référence to the existing con- 
troversy, and for the purpose of settling the law in that territory by 
means of the statute. But, however this may be, we find that as 
early as May, 1882, the suprême court of the then territory of Dakota 
had the same statute before it which we bave above quoted, in the 
case of Garretson v. Purdy, 3 Dak. 178, 184, 14 N. W. 100; and it 
was there held that, by virtue of the statute in question, a note was 
not negotiable which contained the words "and, if action is com- 
menced hereon, attorney's fee for collection." The territorial statute 
aforesaid is still in force, having been adopted by the state of South 
Dakota; and in a case arising thereunder (Hegeler v. Comstock, 1 
S. D. 138, 45 N. W. 331) the suprême court of that state bas decided 
that a note otherwise negotiable, containing the following words, 
"with interest from date until paid, at the rate of ten per cent, per 
annum, eight per cent if paid when due," is not negotiable, because 
it lacks certainty as to the amount which may be demanded thereon. 
The décision in that case seems to hâve been predicated both upon 
the statute and the court's view of the true rule of the common law, 
irrespective of the statute. The Dakota statute above quoted Is 
also a literal copy of sections 3087, 3088, and 3093 of the Civil Code 
of California; and in that state, as well, it has been held that, by 
virtue of the statute, a note containing the following words is not 
negotiable, to wit: "Should suit be commenced or an attorney em- 
ployed to enforce the payment of this note, I agrée to pay the ad- 
ditional sum of flve per cent on principal and interest accrued, as 
attorney's fee in such suit" The court said, in substance, that the 
statute was intended to remove ail doubt, and that it did remove 
ail doubt which conflicting judicial décisions had raised as to whether 
agreements to pay attorney's fées or costs of collection, when inserted 
in notes and bills, rendered them non-negotiable. Adams v. Seaman, 
82 Cal. 636, 639, 23 Pac, 53. 

What has already been said should conclude the discussion as to 
notes containing the words "with costs of collection" that were exe- 
cuted in Dakota, and were made payable in Dakota, after the adoption 
of the aforesaid statute, and after it had received an authoritative 
construction by its court of last resort It is also an important con- 
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sideration that the state of South Dakota has adoptèd the territorial 
statute, and that the state court of last resort has approved the 
construction which was given to the statute in territorial days. Al- 
though the question at issue is one of commercial law, yet the dé- 
cision dépends not upon the law merchant, but upon the meaning of 
a local stiatute which prescribes in détail the manner in which a note 
or bill must be drawn to possess the quality of negotiability; and 
we do not feel at liberty to ignore the settled construction of the 
statute in the state where it has been adopted, in dealing with a note 
that was both drawn and made payable in that state. Capital Bank 
of St Paul V. School District No. 26 (decided by this court at the 
last term) 68 Fed. 938. See, also, Railroad Co. v. Hogan, 11 0. 0. 
A. 51, 63 Fed. 102. 

The judgment of the circuit court for the district of South Dakota 
is therefore afftrmed. 



UNITED STATES T. BARRETT et al. 
(Circuit Court, D. South CaroUna. December 11, 1894.) 

1. CONSPIEACT— SUFFICIENCT DP PrOOF. 

The offense of consplracy, under the laws of the United States, la suf- 
fielently proved If the jury is satisfied that two or more of the parties 
chargea entered Into an agreement to accomplish a common and unlawful 
design, which was arrived at by mutual und«-standing, foUowed by some 
aet done by any of the parties for the purpose of carrying it into exé- 
cution, and the joint assent may be proyen by direct testimony, or may 
be Inferred from facts which establish, to the satisfaction of the jury, 
that an unlawful combination had been formed. 

2. Same— UsiNG Mails to Defbaud. 

Under an Indictment for consplracy to defraud by the use of the mails, 
the défendants cannot be convicted by proof that they, severally, ordered 
goods by mail, not intendlng to pay for them, without showing that such 
orders were given in pursuance of a prearranged plan. 
8. Criminal Law— Rbasonablb Doubt. 

If the jury in a criminal case are satisfled that the accused is gullty, 
they should not refuse to convict because of a remote, far-fetched, or 
merciful suggestion or conjecture that possibly he may be innocent. The 
vague uncertainties to which some minds are always, and ail minds are 
sometimes, liable are not within the contemplation of the law when It 
directs that the accused shall hâve thé benefit of the doubt. 

This was an indictment against Charles B. Barrett and others for 
consplracy to defraud by the use of the mails. Trial by jury. 

Wm. Perry Murphy, U. S. Atty., and Edward W. Hughes and E. 0. 
Woods, Asst. U. S. Attys., for the United States. 

Absalom Blythe, William Munro, and John M. Caldwell, for de- 
fendants. 

BRAWLEY, District Judge (charging jury). This is an indictment 
for consplracy under sections 5440 and 5480 of the Eevised Statutes 
of the United States, which will be read to you. A consplracy is 
an agreement between two or more persons to do an unlawful act. 
The unlawful agreement or combination is the gist of the offense, and 
at common law the offense was complète when the unlawful agrée- 
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ment was entered into, though nothing was done in exécution of its 
purpose, this being one of the few cases in whieh the law undertook 
to punish an unexecuted intent; but, inasmuch as there are no com- 
mon-law offenses against the goremment of the United States, an 
act, to be punished in the fédéral courts, must be declared an offense 
by statute, and in an indictment for conspiracy hère it is necessary to 
prove that something was done to carry into effect the unlawful agree- 
ment. There must be an agreement of two or more wills to carry 
into exécution some unlawful purpose and some act or acts done in 
pursuance of that agreement This joint assent of minds may be 
proved by direct testimony, or may be inferred f rom facts which estab- 
lish to the satisfaction of the jury that an unlawful combination had 
been formed. It is not necessary to prove that ail the parties charged 
met together and came to an explicit and formai agreement, or that 
they should ail agrée formally upon the détails or plans by which 
the unlawful combination should be made effective. The offense is 
suflSciently proved if the jury is satisfied that two or more of the par- 
ties charged entered into an agreement to accomplish a common and 
unlawful design, which was arrived at by mutual understanding, f ol- 
lowed by some act done by any of the parties for the purpose of carry- 
ing it into exécution. It is not necessary that each of the parties 
should in person commit the unlawful act, if such act is a part of the 
plan for which the combination is formed ; for, the unlawful agree- 
ment having been proved, the act of one is considered the act of ail. 
Each may perform separate and distinct acts in forwarding the de- 
sign, and proof is not required of participation by each in every step 
by which the unlawful scheme is carried forward. Nor is it neces- 
sary that it should be proved that ail of the parties originally com- 
bined together, or that each was an original contriver of the mischief, 
or that ail were even acquainted with each other. Mère passive 
knowledge of the fraud or the illégal action of others is not sufBcient 
to show conspiracy. Some active participation is necessary. If it 
is proved to your satisfaction that there was in the beginning an un- 
lawful agreement to do the act charged between two or more of the 
parties, and at any period thereafter a new or additional party came 
into it for the purpose of aiding in the accomplishment of the plan 
flrst agreed upon, and does any act in furtherance of the original 
design, he is from that moment a fellow conspirator, and responsible 
for ail the conséquences which flow from such participation. While 
it is not essential that each conspirator should know the exact part 
which every other is to perform, you must be satisfied that a party 
charged with participation in any of the steps taken in furtherance 
of the original scheme had knowledge that the parties whom he was 
assisting were engaged in some unlawful design. Such guilty knowl- 
edge may be inferred from his conduct, if the acts proved are of a 
nature to satisfy the jury that the party was conscious of the fact 
that the parties with whom he associated himself were engaged in 
wrongdoing. 

Having thus endeavored to make plain to you the law as to the 
offense charged in this indictment, it may be well to say a few words 
in respect to the évidence necessary to support it I hâve already 
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chargea you tliat it is not necessary in cases of tMs kind that the 
govemment should prove an explicit, formai agreement among the 
parties, if you are satisfied that there was a mutual understanding 
among two or more of them; but inasmuch as you hâve heard the tes- 
timony of some of the parties directly concemed in the alleged unlaw- 
ful combination, and as much has been said by counsel as to the 
weight you ought to give to the testimony of co-conspirators, I will 
instruct you on this point. The law malces them compétent wit- 
nesses, but the jury must in ail cases détermine their credibility. 
Naturally such testimony is open to suspicion, and it would not be 
safe to accept as conclusive the uncorroborated testimony of accom- 
plices in crime. Being compétent witnesses, it is your duty to weigh 
their testimony with great care, test it by ail the ordinary rules by 
which you are accustomed to weigh évidence, with your minds alert 
to detect a motive which may hâve prompted it. Consider it in its 
relation to ail the facts proved, and see whether it is corroborated by 
the testimony of other witnesses and is consistent with probability. 
If it is supported in material respects, and produces in your mind 
an absolute conviction of its truth, then you are bound to crédit it, 
or you may accept so much of it as is corroborated and reject the rest. 
It is difflcult to leam the exact truth and the whole truth as to any 
human transactions, but we must not for that reason relax our efforts 
for its aseertainment. As it is peculiarly in your province to dé- 
termine the facts, ail that the court can do is to aid you with such 
light as the expérience of mankind has determined to be most efflca- 
cious. 

Having thus fixed in your minds the principles of the law respect- 
ing conspiracies in gênerai, you will now consider most specifically 
the particular offense with which thèse i>arties are charged. The 
govemment of the United States has plenary power over the mails 
and postal service, and by its législation has attempted to prevent 
that service, which is intended for the beneflt of the people, being 
used for the purpose of defrauding them. The law, in its eiïorts to 
restrict the use of the mails to bénéficiai purposes, has provided for 
the punishment of any person who, having devised any scheme to de- 
f raud, effects the saine by opening correspondences through the post- 
olHce establishment, It is for a combination to make such unlawful 
use of the mails that thèse parties stand indicted. The govemment 
has attempted to prove that the défendants named in this indictment 
agreed upon a scheme to defraud the parties therein set forth, and 
used the mails in furtherance of the design. You hâve heard the 
testimony, and it is for you to say whether the proof is sufflcient to 
establish the offense charged. This testimony is very voluminous; 
it is partly oral and partly written. The delivery of it has consumed 
four days, and the argument of counsel another day, and the court 
feels that it is a great tax upon your patience to detain you longer 
with the récital of the facts; but the importance of the case seems 
to render it necessary that I should sum up the testimony, and I will 
endeavor to do so as briefly as I can. 

The practice in the courts of the United States pennits the judge 
to eîcpress au ïpinion upon the testimony, and, while it is not my 
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purpose to do so in such a way as to influence your décision, I wisli 
you to understand that, if in the course of my comments upon the 
faots I should appear to lean to one side or the other, you are not 
to consider my opinions upon the faots as in any way binding upon 
you. You are the final judges of the force and effect of the testi- 
mony. Whlle you must accept the law from the court, you must 
décide the facts for yourselves. Upon your consciences and respon- 
Bibility rests the ultimate décision of every question of fact The 
Indictment charges, and testimony lias been offered to proYe, that 
In the year 1892 the défendants agreed upon a scheme substantially 
as follows: That they would, by correspondence with business 
houses in différent parts of the country, obtain shipments of various 
kinds of goods and articles without intending to pay for the same; 
that upon their arrivai at Spartanburg the consignées thereof would 
exécute eham mortgages and bills of sale, so as to protect the same 
from eeizure by the sliippers; and that thèse articles would be sold, 
and the proceeds divided among the parties to the scheme. It is 
charged that shortly before the beginning of opérations, and in fur- 
therance of the scheme, several new post offlces were established; 
that Owens, one of the parties, secured, through Barrett, the estab- 
lishment of a post ofûce called "Owens"; that at his suggestion Mc- 
Elrath likewlse applied to Barrett for assistance in establishing a 
post office called "McElrath"; and Wyatt, another of the parties, 
had a post office called "Wyatt." Ail of thèse offices were in the 
country, — outside of any town or thickly-settled locality. The par- 
ties named, or some member of the family and name, was in each 
case appointed postmaster. Letter heads were printed setting forth 
in a neat style the name of the post office and postmaster. A 
étranger receiring a letter written upon such paper would naturally 
oonclude that his correspondent was a person of some conséquence, 
writing from a town named in his honor, and, holding the office of 
postmaster, he was probably its wortliiest citizen. This impression 
was doubtless enhanced by the fact that many of the letters were 
written upon a typewriter. Although the towns of Owens, Wyatt, 
and McElrath do not appear upon the maps, it may well hâve been 
assumed that they were the évidences of the growth of the "New 
South," of which we hear a great deal. The preliminaries having 
thus been happily arranged, the 'Tausiness" began, — not in the old- 
fashioned way, however. None of thèse men had any capital; ail 
of them were small farmers, — one-horse farmers, — renters. The 
défendant McElrath testifles that at a conférence with his code- 
fendant Barrett at the inception of the scheme, when its beauties 
were unfolded, thè défendant Barrett said that "it would beat 
knocldng clods to death"; "that people up North were rich, and that 
we needed money at the South." AU of them seemed to agrée that 
the great need of the South was "more money." It is but Just to 
say, however, that whatever may hâve been the original plan there 
was nothing sectional in its fruition. In the wide sweep of their 
enterprise they covered the whole country; for them there was no 
North and no South, and they must bè acquitted of any charge of 
Beetionalism. You will not soon forget, and the innkeepers of this 
v.eôF.no.l — 5 
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town wiH grâtefully remember, the long procession of «correspondents 
of thèse parties vfho came hère to testify. They came from New 
York and Chicago, from New Jersey and Pennsylvania, from Boston, 
Baltimore, and Atlanta, from Washington, Eichmond, and Sayannah, 
from Charlotte and Augusta, nor was our own state unrepresented 
in the melancholy throng. Oharleston and GreenvUle and Columbia 
each hadi représentatives to show that they had not been neglected. 
As there was no geographical limit to their fleld of opérations, so 
there was no limitation as to the objects of their concupiscence. 
While pianos, saies, and typewriters seem to hâve been the articles 
most affected, yet there was scarcely any fleld of human activity that 
did not furnish some object that was desired. Bicycles, steam en- 
gines, writing desks, chairs, fertilizers, lamps, hats and glores, en- 
cyclopaedias, saddles, — ail were ordered with equal prodigality. 
Nothing was paid for. The testimony shows that most of the arti- 
cles were ordered by Owens, Wyatt, and McElrath; but Tillman, 
Hannon, Lee, and Hatcher ail seem to hâve caught the infection 
of ordering things, the two last named to a smaU extent only. The 
fact that a great many articles and goods were ordered, and that 
they were not paid for, is established by such overwhelming testi- 
mony that it has not been disputed; but this, of itself, constitutea 
no crime. In order to convict, you must be satisfled that thèse 
things were ordered through the mails in pursuance of a prearranged 
plan to swindle the parties who forwarded them. You wUl con- 
sider ail the circumstances. When a small farmer, living on rented 
land, orders a $900 Knabe piano and iron safes, you are at liberty 
to inf er that that ia a suspicions transaction ; but, even if you con- 
clude that he intended to commit a fraud, you cannot convict upon 
thia indictment unless you flnd that this was done in pursuance 
of a plan and in combination with one or more other persons. You 
will now consider the testimony in its relation to each of the parties 
implicated. The flrst named is the défendant Barrett It appears 
from the testimony that he is a lawyer, and it is obvious that he is 
a person of more intdligence than any of those who hâve appeared 
upon the witness stand. He has testifled in his own behalf, and 
must hâve impressed you as a man of acute, eupple, and resource- 
ful intellect 

The flrst witness for the govemment, ope Biggs, détails a con- 
versation had with Barrett, wherein Barrett proposed that they 
Bhould go into an opération similar in kind to that which other wit- 
nesses hâve testifled was subsequently entered into, and that he was 
requested to furnish a list of the principal dealers in pianos' through- 
out the country. The witness declined the proposition; nothing 
came of it, so far as appears ; and Biggs passed from the scène. 
Barrett makes emphatic déniai of such conversation. The next wit- 
ness is McElrath, who has entered a plea of guilty. I hâve already 
charged you as to the weight to be given to the testimony of persona 
occupying that position. He testifles that he lived about three 
miles from Owens, and at his suggestion, in March, 1892, he came 
to Barrett to secure his aid in establishing a post office to be called 
"McElrath"; that Owens flrst informed him of the scheme proposed. 
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and that, after meeting Barrett, tlie latter told Mm that "this 
would beat knocMng dods to death"; that Bârrett proposed the 
form of a letter head whicà Ms codefendant Hannon carried to the 
printer; that he ordered a safe; that there was an understanding that 
the safe was not to be paid for; that the safe was to be sold, and the 
profits of the opération were to be divided between Hannon, Barrett, 
and himself; that his next venture was the ordering of a set of ency- 
clopaedias, upon which, by Barrett's advice, he executed a sham mort- 
gage to Tinsley; next a piano, ordered through Tillman; then an 
organ. This testimony, if it is to be believed, establishes an agree- 
ment between Barrett, Owens, and McEIrath for an unlawful pur- 
pose, and is direct proof of the conspiracy charged in tlie indictment. 
You must détermine whether McEIrath has told the truth, and con- 
sider how far he is corroborated. Evidence to show close relations 
between the two is offered in the letter to Mosler, Bahman & Co., 
signed, "E. J. McEIrath," and proved to be in the handwriting of 
Barrett. Other eyidènce of a corroborative nature is found in the 
fact that the oak desk which the witness swears that he assisted 
Owens to carry to Barrett's oflSce is proved by indisputable évidence 
to hâve been found in Barrett's oflSce at a later day. That the wit- 
ness was engaged in voluminous correspondence is proved by the let- 
ters themselves which hâve been offered in évidence. You will then 
consider Barrett's explanation of his relations with McEIrath as de- 
tailed by him on the stand. Scrutinize the motives and interests which 
would be most Itkely to effect their credibility, and détermine which 
one is most likely to be telling the trath. In connection with this you 
will consider the letter to E. M. Andrews, at Charlotte, about the 
piano to be shipped to McEIrath, recommending him as a man of 
means, with a postscript, proved to be in Barrett's handwriting, re- 
f erring to f reight. [The testimony of each witness was in like man- 
ner stated by the judge, and the rebutting testimony given by each 
of the défendants implicated, and the jury warned that their verdict 
should dépend upon the testimony heard in the courthouse, and not 
upon statements made in the newspapers or by parties outside. 
The charge eoncludes as follows :] 

The burden of proof in ail criminal cases being upon the govem- 
ment, the presumption of innocence protects the accused until the 
jury is satisfled beyond a reasonable doubt that he is guilty. You 
must not convict unless you are convinced, but, if the proof satisfies 
you that the accused are guilty, you should not refuse to convict 
because of some remote, far-fetched, or merciful suggestion or con- 
jecture that possibly they may be innocent. Absolute certainty is 
rarely possible,. and those vague uncertainties to which some minds 
are always, and ail minds are somettmes, liable are not within the 
contemplation of the law when it directs that the accused shall hâve 
the beneflt of the doubt. It is not every doubt, however slight or 
however founded, which should prevent a verdict of guilty. It is 
not the mère possibility of innocence, or vague notions or capricious 
or captions doubt, that is intended. If the évidence has produced 
in your minds a moral certainty that the accused or any of them are 
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guilty you will say so; if there is a rational uncertainty, growing out 
of the testimony and sustained by it, and producing a reasonable, 
Bubstantial doxibt as to their guilt, you sbould not convict Let tbe 
record be handed to the jury. 



UNITED STATES T. HUDSON. 

(District Court, W. D. Arkansas. August 27, 1894.) 

1. Bail Bond— Effkct, When Invalid. 

An invalid bail bond is not blndlng on elther principal or surettes. 

5. Same— Vamdity. 

To make a bail bond valid, it must be taken by compétent légal au- 
thority; it must be in correct légal form. To make it a good and sufflcient 
bail bond the sureties must be siifficient. 

8. Samb— PowEB OF Justice of Suprême Codet. 

Mr. Justice White could not, under paragraph 2, rule 36, of the suprême 
court of the United States (11 Sup. Ct. Iv.), make the order made by him 
in this case, for he was nelther a circuit or district court of the circuit 
and district where Hudson was tried, nor a justice or judge thereof. 
Under the order of the suprême court allottlng the judges thereof, he waa 
a Justice of the suprême court for the Fifth, and not for the Blghth, cir- 
cuit As such, he could not, under paragraph 2, rule 36, of the suprême 
court, make an order admltting Hudson to bail. 

4. Sasthi — Conviction op FbijOnt — Effect of Appbal. 

By section 5, establishlng a court of appeals (26 Stat. 827), any one 
convicted of a capital or Infamous crime may take, by writ of error or 
appeal, his case to the suprême court of the United States. The statute 
made no provision for bail of party convicted after conviction and sen- 
tence, pending appeal or wrlt of error. No statute of the United States 
is broad enough to authorize bail in such a case after conviction and 
sentence. 

6. Same. 

Bail was not allowed by the common law after conviction and sentence. 

6. Same. 

Bail is a great right, which is secured by law. To secure it, under the 
laws of the United States, requlres a statute guarantying it 

7. Samé— Rule op Supkbme Court. 

On May 11, 1891, the suprême court made the following rule, known as 
paragraph 2, rule 36: "Where such writ of error is allowed in cases of 
conviction of infamous crimes, or in any other crlminal case in which it 
will lie under sections 5 and 6, the circuit court or district court, or any 
justice or judge thereof, shall hâve power, after the citation is served, to 
admit the accused to bail in such sum as may be flxed." The suprême 
court could not make this rule, as the common law does not glve the right 
to say that bail shall be allowed after conviction and sentence, pending 
an appeal or writ of error. No statute of the United States expressly or 
impliedly provides it may do so. It cannot do so under its power to 
make and establish ail necessary rules for the orderly cônduet of business 
In the court, and to prescribe the mode and form of proceeding so as to 
attaln the object for whlch jurisdiction was given in ail cases where con- 
gress has not leglslated, for business may be conducted in an orderly way, 
and the object for which jurisdiction was given may be fuUy attained, 
whether the party is in jail or on bond. 

8. Same— Statutobt Authority. 

' Bail Is a right that belongs to a party, because the law secures It to him, 
and a court cannot grant it without authority to do so by law. 
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9. Saub. 

The snpreme court bavliijr no power to make paragrapb 2, rule 36, aay 

boùd taken under such rule is void, and the principal and sureties are not 

bound by it • 
(Syllabus by the Court.) 

Jas. B. McDonough, Asst Dist. Atty., for the United States. 
Wm. M. Cravens and C. J. Frédéric!^ for défendant. 

PAEKEE, District Judge. The défendant, at the May term, A. 
D. 1894, of this court, was conricted by a verdict of the jury of an 
assault with intent to Mil, He was subsequently, at said tenn, 
sentenced to imprisonment at hard labor in the i)enitentiai7 of 
Kings county, N. T., for a tenn of four years. He flled his motion 
for a new trial, which was overruled. He then tendered his bUl 
of exceptions, which was signed by the court, and filed. He then 
filed with the clerk his assignaient of errors. Upon Monday, Au- 
gust 6, 1894, the judge of this court made the foUowing order: 

"Ordered, that, upon the flling of an asslgnment of errors In the abovê- 
entltled cause, the clerk of this coiurt sball issue a writ of error taking this 
case to the suprême court of the United States, in order that any alleged 
errors may be corrected if found to exist by said suprême court" 

By request of counsel for the défendant, the writ of error was 
not immediately issued by the clerk, because said counsel stated that 
they had not yet determined whether they would take the case to 
the suprême court. Notwithstanding this, before the clerk had 
issued the writ, the défendant, by pétition, applied to Mr. Justice 
White, one of the associate justices of the suprême court of the 
United States, for a writ of error, a supersedeas, and for bail pend- 
ing the case on writ of error in the suprême court. On the péti- 
tion flled for défendant by his counsel, Mr. Justice White, on August 
14, 1894, made this order: 

"Writ of error, to operate as a supersedeas allowed, retumable accordlng 
to law, the défendant to furulsh bond in the sum of flve thousand dollars, 
conditioned accordlng to law, subject to the approval of the district judge. 
"Washington, August 14th, 1894. 

"[Signed] E. D. White, 

"Associate Justice, Suprême Court, U. S." 

It may be remarked in this connection that this is one of the 
most important questions that ever presented itself to this court; 
for, if bail is taken upon this order, and it is not warranted by law, 
then the bail bond is void, and the sureties would not be responsible. 
It affects the very integrity and efficiency of the administration of 
justice. 

I am not specially concemed in the examination of the issue 
before us as to the first part of the order of Mr. Justice White. 
However, it may be noticed in connection with that order that the 
writ of error is to operate as a supersedeas, without requiring any 
bond for cost. The writ of error in a case of this kind must be 
prosecuted at the expense of the défendant To secure a stay by 
supersedeas in a civil case, it would be necessary to first file a bond 
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for the payment of ail costs. The question may be asked whethér 
it ia not hece^feary in' th.is câ'sé ta file sùcti a bond beforë t)ié snper- 
sedeâs could opèrate as a stay of exécution. The boiid ordered by 
Mr. Justice White is not a bond for costs, but a bond to secure the 
appearance of the défendant when and where he may be required 
to appeau.' A mère order in a civil case for a supersedeas would 
not operate as a stay of exécution untU si bond for costs was filed. 
If this be the rule in a civil proceeding, is it not much more im 
portant that it should be the raie in a criminal proceeding? 

But the material qu^tion that I, as a district judge, must déter- 
mine, is whether the bond taken as ordered by Mr.. Justice White 
would be valid. To be effective and binding on tke principal and 
sureties, it must be valid. Then, again, has the judge. of this court, 
under the circumstances of this case, anything to do v?ith the valid- 
ity of this bond to be approved by him as ordered? Should he ap- 
prove it if invalid? Dœs his duty call on him to see to its validity ? 
Most certainly, because one of the highest duties, in order to secure 
an effective administration of justice, is to allow bail, and pass upon 
its suflficiency, in cases where authorizedby law. What is necessary 
to make a baU bond valid? First, it mùst be taken by compétent 
légal authority; second, it must be in correct légal form; third, to 
make it a good bail bond, the sureties on it must be sufBcient. Ail 
of thèse propositions enter into the validity and sufficiency of the 
bond. Mr. Justice White allowed the défendant bail as provided 
by his order above referred to. He admitted the party to bail, and 
ordered that the bail bond be subject to the approval of the judge 
of this court. Could he admit to baU? Could he déclare that the 
défendant should be baUed? 

On May 11, 1891, the suprême court of the United States promul- 
gated the foUowing, as a second paragraph of rule 36, to wit: 

"Where such writ df error is allowed In case of conviction of infamous 
crime, or In any other criminal case In wliich It will lie under sections 5 and 
6, the circuit court or district court, or any justice or judge thereof, sliall 
hâve power, after the citation Is served, to admit the accused to bail in such 
amount as may be flxed." 11 Sup. Ot. Iv. 

Section 5 of the act establishing a circuit court of appeals, ap- 
proved March 3, 1891 (26 Stat. 827), gives the right of appeal 
or writ of error on conviction of capital or otherwise infamous 
crimes. Its language dn deflning the jurisdiction of the suprême 
court of the United Staites in cases of appeal and writs of error is 
as follows: "In cases of conviction of capital or otherwise infamous 
crimes." Neither this section nor any part of said act says any- 
thing about supersedeas or bail or admission to bail. The only 
authority for bail in cases of writs of error to be had after convic- 
tion of infamous offenses is the second paragraph of rule 36. There 
is no statuts on that siibject, as there is in cases of writs of error in 
capital cases. In capital cases it is provided for by the act of 
February iS, 1889 (Supp. Eev. St U. S. [2d Ed.] p. 639). Rule 36 
of the suprême court limits the courts and judges who are to admit 
bail. There are two words of limitation,— the word "the" and the 
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Word "thereof." "The" is the word used before nouns, with a speci' 
fying or particularizing effect, opposed to the indeflnite or gen- 
eralizing force of "a" or "an." The word "thereof" means "of that; 
of it." This word "thereof" limita the words "justice or judge" to 
a justice or judge of the courts above speciâed ; that is, manifestly, 
the circuit or district courts of the circuit where the case was tried, 
This rule is capable of the construction that the suprême court in- 
tended to say that the party should be admitted to bail by the court 
which tried the case. If it was tried by a circuit court, then he 
might be admitted to bail by such court, or by any judge or justice 
thereof. If he was tried by a district court, he might be admitted 
to bail by the judge who tried him in such court. This is man- 
ifestly the interprétation placed upon the rule by Judge Beùedict 
in the case of U. S. v. Siminons, 47 Fed. 724. In his opinion the 
leamed judge says : 

"The ruies of the suprême court of the United States permit persons con- 
vieted, when they appeal to the suprême court of the United States, to be 
admitted t» bail, but leave the question of admittlng to bail to the discré- 
tion of the court below." 

Thé court below means the court which tried the case. This is 
in the interest of justice. Such court knows the character of the 
case, knows the character of the défendant (and this may be taken 
into account on a question of bail), and the qualifications of the sure- 
ties oflfered. And, as this rule is clearly discretionary, the court 
which tried the accused, if justice is to be administered and the 
law enforced, is the only court capable of exercising a sound discré- 
tion on the subject, because of the want of knowledge in courts 
which had nothing to do in trjang the case. Can it be presumed 
by Mr. Justice White or other gentlemen that courts will arbitrarily 
disregard their duty? Can that be said in regard to the matter of 
bail? Can that be said of this court, which for 20 years has pur- 
sued the most libéral policy of any court in America on the subject 
of bail, and in passing on the sufflciency of sureties? But suppose 
that we talce the oth^r construction of this rule, and say that it 
means that the bail might be taken by the circuit court of the cir- 
cuit where the trial for the crime was had, or the district court 
which tried the case, or by any justice or judge thereof. While the 
more reasonable construction is that the suprême court meant that 
it should be taken only by the court which tried the case, stiU, if 
it was intended to give the circuit court of the circuit where the 
case was tried, or any justice or judge thereof, the power to bail, 
it was hot intended to give any district court, or judge thereof, 
other than the court which heard the case, or the judge thereof, 
I)ower to bail, for the district court judge can do nothing out of 
his district But, upon either construction, let us see if Mr. Jus- 
tice White cornes within the description of any of the courts or 
persons named in this rule. The rule, when it'si)eaks of a justice 
thereof, evidently must mean a justice of the circuit court; for, as 
I hâve said, the word "thereof" means "of that court" or "of that 
circuit court" in which the case was tried. There is no such officer 
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aa a justice of the district court Who is the justice of the circuit 
court of this circuit? 
Section 605, Kev. St U. S., provides as foHows: 

"The words 'circuit justice' and 'justice of a circuit,' when used in tliis 
titlé, shall be understood to designate tlie justice of the supreuie court who 
is aUotted to any circuit; but the word 'judge' when applied generally to any 
circuit, shall be understood to include such justice." 

Section 606 of the Revised Statutes provides: 

"The chlef justice and assocïate justices of the suprême court shall be al- 
lotted among the circuits by an order of the court, and a new allotment shall 
be made whenever it becomes necessary or convenlent by reasoa of the altér- 
ation of any circuit, or of the new appointment of a chief justice or associato 
justice, protherwise. If a new allotment becomes necessary at any othertimethan 
during a term, it shall be made by the chief justice, and shall be bindlng 
uûtil the next term and until new allotment by the court." 

It will be seen tliat section 605 provides that " 'circuit justice' and 
'justices of a circuit,' when used in this title, shall be understood 
to designate the justice of the suprême court who is allotted to 
any circuit." The last-named section provides for the method of 
allotment. Then, under the law, it is the allotment that makes 
them justices of the circuit courts. On the 2d of April, 1894, the 
last allotment was made by an order ol the suprême court. This 
order is to be found in 152 tl. S. 711, 14 Sup. Ct. x. Associate 
Justice White was allotted to the Fifth circuit That makes him 
a justice of the circuit court of the Fifth circuit. Mr. Justice Brewer 
was allotted to the Eighth circuit He is the only justice of the 
circuit court of this circuit. Henee, Mr. Justice White is not one 
of the judicial oflQcers mentioned in the second paragraph of rule 
36, when you apply the désignation of such ofQcer to this court; 
and he is, consequently, without authority to make the order to 
admit bail to this circuit. 

It was claimed in the argument by counsel that, this case being 
in the suprême court, and Mr. Justice White being an associate jus- 
tice of such court he could admit to bail. When the order to 
admit the défendant to bail was made in this case, on the 14th day 
of August, 1894, no citation had been served. The acknowledg- 
ment of service of said citation was made by the district attomey 
of this district on the 21st of August, 1894, seven days af ter the mak- 
ing of the order by Mr. Justice White. Then there was no service of 
citation at the time of the making of the order. Hence the case 
could not be in the suprême court when the order was made. But, 
if it was in the suprême court, such court has said, by its rule, who 
shall bail in cases like this; and it has not said an associate justice 
as such of the suprême court shall admit to bail, but he must be a 
judicial offlcer, known to the law as a "justice" of a "circuit court," 
and this character can corne alone by allotment. If the justice of 
any circuit court, whether in the circuit or not, can make an order 
admitting to bail, then, under the language of this rule, any circuit 
judge. or district judge can admit to bail, no matter whether of 
the circuit or district where the case was tried or not The dis- 
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trict judge of Oregon, under such construction, could admit a man 
to bail who vvas tried and convicted in the district of South. Caro- 
lina. This never was intended. I take it that the proposition is 
clear that Mr. Justice White had no right to make the order for 
bail. No one could make it, under the rule of the suprême court, 
until "after citation is served." As I hâve already said, it had not 
been served when the order of bail was made, and was not served un- 
til seven days afterwards. Tlhis alone would make the order invalid. 

Again, the power to admit bail by the circuit judge, the circuit 
justice, or the district judge is with ail such. ofificers a discretionary 
power; for the language of the rule is not that they shall or must 
admit to bail, but that they shall hâve the power to admit to bail. 
This undertakes to give them the power to do it, of course taking 
into considération a wise administration of justice, leaving to their 
Sound discrétion the question of admitting to bail. It will be 
observed, under the language of this rule, that, under certain cir- 
cumstances, their power, whUe being discretionary, is equal. It 
may be asked, where the powers are the same in three différent 
judges, and thèse powers are discretionary in ail, can one of thèse 
three judges make an absolute order on any one of the other judges 
to perform a discretionary judicial function or duty? The question 
answers itself. On the grounds above named, the order of Mr. Jus- 
tice White must be held to be without authority of law. 

But it has been said, why not take the bail under the order of 
Mr. Justice White, although such order may be without authority 
of law? And the question is further put whetker or not a bond 
taken under such circumstances would notl be good anyhow. Most 
certainly not. The authorities are uniform on that subject. "Bonds 
to secure the appearance of a person charged with crime must be 
taken and executed in pursuance of the order of the proper court or 
offlcer." U. S. v. Goldstein's Sureties, 1 Dill. 413, Fed. Cas. No. 
15,226. In U. S. v. Horton, 2 Diïï. 94, Fed. Cas. No. 15,393, Judge 
Dillon says: "It is settled that bonds are valid only when taken in 
pursuance of law and the order of a compétent court" It is said 
by the court in the case of State v. Buffum, 2 Fost. (N. H.) 267, when 
speaking of the liability of sureties on bail bonds: "They are liable 
in any case only upon the ground that tliey enter into a recognizance 
ordered by a tribunal having authority to act in the promises." 
"It is the essence of authorily understood by the bail or surety of 
another that there should hâve been a valid obligation compre- 
hended." U. S. v. Hand, 6 McLean, 274, Fed. Cas. No. 15,296. "Bail 
taken by a court without jurisdiction, or by an oflBcer without author- 
ity, is void." State v. Wininger, 81 Ind. 51; Dickinson v. State (Neb.) 
29 N. W. 184; State v. Jones, 3 La. Ann. 10; Gray v. State, 43 Ala. 41; 
Jacquemine v. State, 48 Miss. 280 ; Branham v. Com., 2 Bush, 3 ; Com. 
V. Roberts, 1 Duv, 199; Com. v. Fisher, 2 Duv. 376; Dugan v. Com., 6 
Bush, 305 ; Harris v. Simpson, 14 Am. Dec. 101 ; State v. McCoy, 1 Baxt. 
111; Wallenweber v. Com., 3 Bush, 68; Williams v. Shelby, 2 Or. 
344; Schneider v. Com., 3 Metc. (Kv.) 409; Blevins v. State, 31 Ark. 
53; Cooper V. State, 23 Ark. 278; State v. Nelson, 28 Mo. 13; State 
X. Hays, 4 La. Ann. 59; State v. Vion, 12 La. Ann. 688; Holmes v. 
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Btate, 44 Tex. 631; State v. Berry, 8 Me. 179; State v. Eussell, 
24 Tex. 505; Com. v. Loveridge, 11 Mass. 33; Com. v. Otis, 16 Mass. 
198; Com. t. Canada, 13 Pick. 86; Powell v. State, 15 OMo, 579; 
State V. Clark, 15 Ohio, 595; People v. McKinney, 9 Mich. 444. Then 
I take it, if I approve the bail bond in this case, it is one which. 
is neeessarily invalid, because ordered to be taken without author- 
ity. But we hear it said that bail may be taken iinder th.e circum- 
stances of this case in the interest of liberty. NotMng is in the 
interest of liberty that is unauthorized by law. That is the source 
of liberty in this country, and, when an act is done without warrant 
of law, it is against liberty, because it is in violation of the law of 
the land. If bail is taken which is unauthorized, the party bailed 
is licensed to go hence without day, and such an act upon the part 
of the court would be an act not in the interest of the enf orcement 
of the law, or the administration of justice, and consequently it 
would be an act against liberty, because a faithful administration 
of the law is necessary to secure the protection of each and everj' 
citizen in the great cardinal rights of life, liberty, and property, 
and this, and this only, means liberty. Ail the liberty we know 
anything about under this govemment is liberty regulated by law. 
Everything else is licentiousness, because it gives to each person 
the right to trample upon the rights of ail others. If bail is au- 
thorized, then its allowance is in the interest of liberty. If not 
authorized by law, and taken by a court, it is in the interest of 
crime and criminals, for it is to tum them loose to prey upon their 
fellows. It must be remembered that we, as courts, are not law- 
malters; and, if the order in this case is not authorized by law, 
we cannot impart validity to an invalid bail bond that might be 
talœn under it. 

There is another important question in this case, and it is one 
which involves the power of the suprême court to make that part 
of nile 36 which déclares that a party convicted of an infamous 
offense, after conviction, pending appeal, shall be admitted to bail 
at ail, when, as I conceive, congress bas failed to make any provision 
upon that subject. It is with the most extrême diffldence that I put 
this proposition simply as a quaere, because it touches the power of 
the highest judicial tribunal in this country to make rule 36, declar- 
ing that parties can be admitted to bail after conviction. But it must 
be remembered that, if bail bonds which are taken are void, large 
numbers of persons in this jurisâiction can give such bonds, and 
go Scot-free. It must be remembered, further, that the fact exista 
that the taMng of valid bonds rests with the trial court, and such 
trial court must be held to a strict responsibility for the taking of 
such bonds. It is a sensé of duty that prompts me to allude to this 
branch of the question. The quaere is, la there any power in any 
one to admit to bail in a case like the one before us? As I hâve 
said, section 5 of the act of congress above referred to provides for 
writs of error and appeals, but it does not provide for bail to be ten- 
dered pending appesd or writ of error. No statute of the United 
States provides for it. It is clear to my mind that the eighth 
amenâment to the constitution, which provides excessive bail shall 
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uot be required, is not self-executing. It requires the législation 
of coBgress to make provision for the method of its exécution. I am 
equally clear tliat tMs provision of the constitution applies to per- 
sons who are accused, but before trial and conviction. 

In Ex parte Scwartz, 2 Tex. App. 75, it is declared: "The constitu- 
tional guaranty of the right of bail is not opôrative after trial and 
conviction." The same principle is recognized in Ex parte Ezell, 
40 Tex. 451. That was a case where it was held that a statuts 
denying bail to a prisoner after conviction and pending appeal was 
valid, and consequently held that the constitutional guaranty of bail 
did not apply to a case after conviction. Hurd, Hab. Corp. 78, 90, 
92, déclares the same principle. Hallum's Const. Hist. 140. I hâve 
found no case against this principle. Indeed, as far as my obser- 
vation goes, there is but one line of authorities. The English com- 
mon law did not give the right to bail after conviction and sentence, 
but it is now secured in Englànd by statute. 

It may be remarked that in the states the admission to bail after 
conviction and pending appeal only exists in cases of conviction for 
a felony, when it is regulated by express statute, and then it is always 
left dlscretionary with the trial court. Davis v. State, 6 How. (Miss.) 
399; Ex parte Dyson, 25 Mss. 356; People v. Lohman, 2 Barb. 450; 
People Vi Folmsbsee, 60 Barb. 480; People v. Bowe, 58 How. Pr. 393; 
State V. Connor, 2 Bay, 34; State v. Frink, 1 Bay, 168; State v. Ward, 
2 Hawks, 443; State v. Rutherford, 1 Hawks, 457; State v. Daniel, 
8 Ired. 21; Miller v. State, 15 Fia. 575; Corbett v. State, 24 Ga. 391; 
Ex parte Ezell, 19 Am. Rep. 32; Ex parte Voll, 41 Cal. 29; Ex parte 
Smallman, 54 Cal. 35; Ex parte Marks, 49 Cal. 681; Ex parte Hoge, 
48 Cal. 3; Ex parte Brown (Cal.) 8-Pac. 829; 2 Am. & Eng. Enc. Law, 
p. 11 (where it is declared that, after sentence or commitment, no bail 
will be allowed) ; Church, Hab. Corp. 419 ; Corbett v. State, 24 Ga. 391 ; 
Bish. Cr. Pr. (3d Ed.) 254; Ex parte Percy, 2 Daly, 531; People v. 
Lohman, 2 Barb. 450. , As I hâve said, in ail the states where the 
right of bail is allowed after conviction, it has been given by stat- 
ute, and it has never been exercised after conviction without a 
statute declaring that it might be given. Conviction means after 
the verdict of the jury. Ex parte Brown, 8 Pac. 829, a décision by 
the suprême court of Califomia. The suprême court of Oalifomia 
in the above case said: 

"We thlnk It settled law In thls state by the judgments of the courts [in 
many cases to which the court refers] that this court ought not to admit to 
bail after a verdict of guilty, unless when circumstances of an extraordinary 
character hâve intervened since the conviction." 

This is when the statute authorizes bail. This tells us what is 
the Sound discrétion to be exercised when there is dlscretionary 
power to admit to bail. 

The question in the case is uot what ought to be, but what is. 
Does the power exist to bail after conviction in the class of cases 
like this of Hudson, either by the common law, the constitution of 
the United States, or by the respective statutes passed in pursuance 
thereof, on the subject of bail? Of course, no one could deny that 
congress could paiss a law allowing bail after conviction ; but has it 
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done so? No provision ia made in any of tke laws of tlie United 
States for bail af ter conviction in a case of this kind. There îs no 
fédéral statute on the subject of bail bonds after conviction. Ex 
parte Murphy (0kl.) 29 Pac 652. Has the suprême court been glven 
power to provide by rule for admission to bail in cases of this kind? 
It has not by the express or implied language of any statute upon 
the subject of bail. Sections 1014, 1015, and 1016, Eev. St. U. S., clearly 
hâve référence to bail for parties under arrest, before trial. This 
ia the législative interprétation of this provision of the law, as shown 
by section 1017, having référence to bail in crrminal cases removed 
from the state courts. This interprétation is also shown by the 
açt of congress. of March 3, 1879 (20 Stat. 354), relating to appeals 
and writs of error in criminal cases from the judgment of a dis- 
trict court to take the case to the circuit court BaU is expressly 
provided for by the second section of such act after conviction, and 
while the case is pending in the appellate court Now, a circuit 
court has the right to make ail needful rules and régulations touch- 
ing its procédure not in conflict with the laws or constitution of the 
United States. The suprême court has the same power. If the 
suprême court can détermine when bail shall be given, so could it 
say in the class of cases removed from the state suprême court to 
it; and the circuit court, under the provision as to its making need- 
ful rules and régulations regulating its method of procédure, could 
détermine that a case taken by writ of error or appeal from the 
district court to it should be bailable; yet congress, in both of 
thèse cases, has construed the powers of thèse courts otherwise, be- 
cause it has deemed it necessary that the matter of bail in thèse 
cases of appeals and writs of error should be determined by posi- 
tive enactment The fact that the sections above quoted, relating 
to the bailing of parties charged with crime, hâve référence only to 
crimes before conviction, has been determined by judicial action of 
the suprême court in adopting paragraph 2 of rule 36; for, if the 
right to bail existed by virtue of thèse sections, it was already 
provided for, and the sections provide who shall take it, and, by the 
construction of the court, thèse sections did not apply to cases of 
bail after conviction and pending appeal or writ of error. If so, 
why prescribe the rule? It would be unnecessary, for there would 
already be a statute giving the right to baU, and expressly providing 
who might take it. Hence we say that we flnd in aU législative 
and judicial interprétations on the question of bail by sections 1014, 
1015, and 1016, and thèse sections of the act I hâve alluded to in 
référence to bail after conviction, a législative intent is expressed. 
Where that intent is expressed to the extent it is hère, and there 
stops, the conclusion naturally follows that congress did not intend 
that the right of bail could be granted in any other cases than those 
that it has provided for by express enactment. It is scarcely nec- 
essary that we should look tO législative or judicial construction of 
sections 1014, 1015, and 1016, for there is no room for the construction 
of thèse sections. Section 1014, in relation to who may arrest, and 
of parties arrested, among other thingSj déclares, with référence to 
the parties to be arrested, "that he may be arrested and imprisoned 
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agreeably to the nsual mode of procédure or process against offenders 
in such State, and at the expansé of tlie United States, or that he may 
be bailed, as tàe case may be, before trial, before such court of the 
United States as by law has cognizance of the offense. * * *" 
This is very clear. Section 1015 confirma this interprétation, for it 
says: "Bail shall be admitted on ail arrests." It does not say in 
cases of appeal or writs of error. 

The suprême court has a right to make and establish ail necessary 
rules for the orderly conduct of business in said court, and may pre- 
scribe the mode and form of proceeding so as to obtain the object 
for -which jurisdiction was given, in ail cases where congress has 
not legislated. It may be remarked' in this connection that ail the 
powers belonging to the courts of the United States must corne from 
the constitution providing for their establishment, or from acts of 
congress passed in pursuance of the constitution. Is granting bail 
a necessary rule for the orderly conduct of business? Is it a mode 
or form of procédure to be exercised to attain the object for which 
jurisdiction was given? Is not bail a légal right guarantied by 
the lawmaking powers? Is it in any wise a rule of practice or 
procédure? The mère method of granting bail may be a rule of 
procédure, and this, and this only, is what was decided in the case 
of U. S, V. Eundlett, 2 Gurt. 41-45, Fed. Cas. No. 16,208. But when 
and in what cases bail shall be granted is not a mère rule of pro- 
cédure, and it must be declared by positive enactments of the law- 
making power. The circuit and district courts, by section 918, Eev. 
St. U. S., hâve the right by rule to regulate their own procédure in 
ail cases not inconsistent with any law of congress. Would this 
give them the right to admit to bail in any case where congress 
had not provided for bail? If the suprême court can do it, the 
circuit and district courts can do it The power of one as to 
making rules goveming its procédure is as broad as the power of 
the other. 

The principle seems to me to be true that, under our govemment 
of distributed and defined powers, the right to say when and in 
what cases bail may be taken must be regulated by the lawmaking 
power of the govemment. 2 Am. & Eng. Enc. Law, p. 3. That 
authority déclares that the giving and taking bail is now limited, 
regulated, and controUed by statute. The lawmaking power of the 
United States, it seems to me, has regarded it as necessary to déclare 
when bail may be taken, as in every case that is generalïy regarded 
as bailable congress has made provision by législation for such bail. 
It happens not to hâve made any provision in a case like this, and 
the question tums upon the proposition as to whether or not the 
power given to the suprême court to make rules and régulations gov- 
eming its practice shaU be construed as a power not to make such 
rules goveming its practice alone, but to make rules declaring the 
effect of its practice. Even in a civil case the statutes of the 
United States hâve declared what shall be the effect of an appeal 
or writ of error in such case, and what shall be done to secure a 
supei-sedeas. If it is deemed by the lawmaking power in a civil 
suit affecting property as necessary that express congressional leg- 
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islation shaîl provide for stay of exécution on appeal or writ of 
error, and for tlie giving of bond to secure such. stay, it seems to 
me that tàe reason for express power to admit to bail in a criminal 
case where a man's life bas been jeopardized, and wbere, as I be- 
lieve, he who bas jeopardized it bas bad a fair trial, is mucb stronger 
than in a case of a civil proceeding, as affording security and safety to 
innocent buman life by tbe certain enforcement of the criminal law 
of tbe land is more important tban protecting tbe mère property 
rigbts of tbe citizen. 

As I bave said, if the suprême court bas no power by ruie to 
provide for bail after conviction, and pending an appeal or writ 
of error, in a case like this, tben ail bonds taken under sucb rule 
are void, and bail veould amount to an absolute discharge for 
ail time from custody in a majority of cases, as men wbo may be 
guilty are prone to stay away from courts wben tbey do not hâve 
to go to them. My opinion, sincerely entertained, is that the power 
to provide by rule that bail in a cas*» like this might be given after 
conviction, pending an appeal or writ of error, bas never been given 
to tbe suprême court by act of congress; that bail is a great funda- 
mental right, to be provided for by act of congress only, and, unless 
congress bas provided for its being taken, it cannot be taken; that tbe 
power to provide wben, by wbom, and bow it sball be taken is a 
législative power, that must be exercised by that branch of the govern- 
ment wbich possesses this power. Honestly and sincerely enter- 
taining thèse views, I, as judge of a court whoseduty it is to act in 
tbe premises, could do no less than express the views I bave on this 
question. 



UNITED STATES V. VAN LEUVEN. 
(District Court, N. D. lowa, E. D. December 14, 1894.) 

1. Criminal ' Law— Tbstimont of Accomplicb. 

It Is proper for the judge, upon the trial of a perspn Indicted for a 
criminal offense in a court of tlie "United States sitting in a state the stat- 
utes of whlch forbid the conviction of a défendant upon the uncorroborated 
testlmony of an accomplice, to Instruct the juiy that they cannot flnd the 
défendant guilty upon such testlmony. 

2. SaME— COUBOBORÀTION. 

In determining whether or not the testlmony of an accomplice is cor- 
roborated by independent testlmony, the fact that a witness, who gives 
testlmony claimed to be corroborative, is himself charged with a similar 
offense, does not destroy the corroborative elïect of hls testlmony, if he 
was not concemed in the particular offense with which the défendant 
stands charged. 

Trial upon an indictment cbarging that the défendant bad con- 
spired with one Kankin, contrary to the provisions of section 5440 
of the Eevis^d Statutes of the United States, to offer or give to tbe 
members of the board of examining surgeons at CrescO, lowa, money 
for tbe purpose of influencing the ofiScial action of the board in re- 
gard to the examination to be made of Eankin as an applicant for 
an increase of pension. Trial bef ore a jury, Verdict, "Guilty." 
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M. D. O'Coniiell and Cato SeUs, U. S. Dist. Atty., for the United 
States. 
Jolin Day Smith and W. W. Erwin, for défendant 

SHIEAS, District Judge (orally cliarging jury). Before passrag 
to the considération of the spécial questions tliat are involved in the 
charge in this case and that are to be submitted to you for your déci- 
sion, I deem it advisable to briefly call your attention to some gênerai 
provisions of the statute and gênerai provisions of law that you 
should bear in mind when you corne to décide the case after its final 
submission to you. By the provisions of section 5451 of the Eevised 
Statutes of the United States it is enacted by congress that "every 
person who promises, offers or gives, or causes or procures to be 
promised, ofifered, or given, any money or other thing of value, or 
makes or tenders any contract, undertaking, obligation, gratuity, or 
eecurity for the payment of money, or for the delivery or conveyance 
of anything of value, to any officer of the United States, or to any 
person acting for or on behalf of the United States, in any officiai 
function, under or by authority of any department or office of the 
govemment thereof, or to any offlcer or person acting for or on be- 
half of either house of congress, or of any committee of either house, 
or both houses thereof, with intent to influence his décision or action 
on any question, matter, cause, or proceeding, which may at any time 
be pending or which may by law be brought before him in his officiai 
capacity, or in Ms place of trust or profit, or with intent to influence 
him to commit or aid in committing, or to collude in, or allow any 
fraud, or make opportunity for the commission of any fraud on the 
United States," — commits an offense against the United States, 
punishable in accordance with the provisions of this section. As 
you well know, the laws of the United States provide for the pay- 
ment of pensions, under given circumstances, to those who may 
hâve been soldiers or sailors in the anny or navy of the United 
States in the différent wars in which this country has been engaged, 
and more particularly in that known as the "War of the Eebellion." 
Fop the purpose of properly controUing the matter of the payment 
of thèse pensions, there is an office of the govemment known as the 
"Pension Office," or "Pension Bureau." At the head of this office 
there is a person appointed by the président of the United States, 
under the provisions of the law, which offlcer is known as the "Com- 
missioner of Pensions." He acts, in that capacity, as a person 
at the head of an office of the govemment of the United States, 
and upon him is conferred the authority, by acts of congress, to ap- 
point proper persons to act as examining surgeons, — ^to form "ex- 
amining boards," as they are termed. And upon thèse examining 
boards, or the surgeons who compose the same, is placed the duty 
of examining into the physical condition of the applicants for pen- 
sions, or for increase of pensions, who may be ordered to corne be- 
fore them for examination. The surgeons composing thèse boards 
are, therefore, persons "acting for and on behalf of the United States" 
in an "officiai function," under and by authority of the govemment, 
within the meaning of this section of the statute tliat I hâve read in 
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jour hearing. Therefore if any person "promises, offers, gîves, or 
causes or procures to be promised, offered, or given any money or 
other thing of value" to a board of examining surgeons, or any 
member thereof, with intent to influence the décision or action of 
the board, or members thereof, on any question or matter submitted 
to their examination, and décision, — as, for instance, to influence 
the action of the board of surgeons in regard to an examination that 
they may, under the law, be required to maice, in regard to the cer- 
tiflcate they may be required to make of the results of the examina- 
tion, — ^that person commits an offense against the United States, in 
that he violâtes the provisions of the section that I hâve read in 
your hearing. It is furthermore provided by section 5440 of the 
Eevised Statutes of the United States that, "if two or more persons 
conspire to commit any offence against the United States, or to 
defraud the United States in any manner or for any purpose, and 
one or more of such parties do any act to effect the object of the con- 
spiracy," such persons commit an offense against the United States, 
and are punisliable as set forth in this section. Therefore, under 
thèse two sections, if two or more persons conspire together for the 
purpose of offering or giving, or procuring to be offered or given to 
any board of examining surgeons, or to any member thereof, any 
sum of money, for the purpose of influencing the action of the board 
of surgeons touching any examination that such board may be re- 
quired to make of any applicant for a pension or for an increase of 
pension, they violate the provisions of section 5440, provided it ap- 
pears that either one of the parties to the conspiracy does some act 
to carry into effect the conspiracy or concerted action that they 
may hâve agreed upon. 

Now, for the purpose of this case, and without attempting an 
exhaustive définition of what is a conspiracy, it is sufficient for me 
to describe a conspiracy to be a combining between tWo or more per- 
sons for the purpose of committing, by means of their concerted ac- 
tion, some unlawful act; and when one or more of the parties to the 
conspiracy commits or does some act to carry into effect the purpose 
of the conspiracy, the offense, if it be against the United States, is 
complète, under the provisions of the section I \iave read. It is not 
necessary to prove that the two or more parties hâve come together, 
and in set phrase hâve agreed that they will do thus and so, but it 
is sufficient to flnd that a conspiracy bas been entered into, if the 
testimony shows that an agreement has been reached, and that, in 
pursuance of this concerted action, some act in furtherance of the 
conspiracy has been done. I may say— as has been said in your 
hearing — that at the common law a conspiracy could be made out 
by simply showing that an agreement had been reached by the parties 
that an offense Was to be committed, but under the statutes of the 
United States it is necessary that an act to carry into effect the con- 
spiracy should be done, in order to complète the oiïense. It has 
seemed wise to congress to provide or require, before parties shall 
be punished for the offense of conspiracy, — of conspiracy to commit 
an offense against the United States, — that it be more than a mère 
agreement j that it be proven that the parties charged with the of- 
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fense hâve put the conspiracy into opération by doing some act for 
the purpose of carrying it into effect. But the act that is required to 
be done under the statute need not be shown to be the completion of 
the offense ; that is not necessary. For instance, if it be charged that 
two persons conspire to influence the action of a board of examining 
surgeons touching application for pension, it is not necessary to show 
in fact that money was corruptly paid to the board. If two or more 
parties conspire together to do that, and then they do something to 
carry the agreement into effect, that would be sufficient, under the 
statute, without showing that the offense was conapleted by their 
actually bribing or corrupting the board of surgeons. It is a settled 
principle of the law that every person charged with the commission 
of a crime is deemed and held to be innocent until he is proven guilty, 
and that presumption of innocence attends him during the entire 
trial, and until the évidence satisfles the jury beyond a reasonable 
doubt of his guilt. It is a rule of law, before the government is en- 
titled to a conviction, that his guilt should be proven, beyond a reason- 
able doubt. After considering the entire évidence that may be sub- 
mitted to the jury, giving the évidence the weight it is entitled to, 
and viewing it in ail its relations, if there still remains a reasonable 
doubt of the defendant's guilt, then the duty of the jury is to return 
a verdict of not guilty. At the common law, as the same existed in 
England, in the progress and development of that law the conclusion 
was reached by the judges charged with the duty of presiding over 
trials of criminal cases that it was unwise for a jury to convict a 
person upon the uncorroborated testimony of an accomplice, and 
therefore judges cautioned the juries in this particular, and charged 
them that it was unwise for the jury to convict upon the uncorrobo- 
rated testimony of an accomplice. In the state of lowa it has been 
enacted as a provision of statutory law that no person shall be con- 
victed of a crime upon the uncorroborated testimony of an accomplice, 
but there must be corroborative testimony tending to connect the 
défendant with the commission of the offense. I hâve always deemed 
it my duty as a judge of a court of the United States, and trying 
cases arising in the state of lowa, and where the défendant is a citi- 
zen of this state, to say to the jury that they cannot convict upon 
the uncorroborated testimony of an accomplice; and when a case 
stands before a jury on that kind of évidence alone I assume the duty 
of charging them to return a verdict of not guilty, but, if the testi- 
mony of an accomplice is accompanied by evidedce tending to cor- 
roborate the same in its material statements, then it is the duty of the 
court to submit the whole to the jury, and it is for the jury to dé- 
termine whether the corroborating évidence is of such a character and 
weight as justifies the jury in giving weight to the testimony of the 
accomplice. 

It may be advisable for me to state briefly the reason that under- 
lies the gênerai rule of law in regard to the testimony of an accom- 
plice. If two or more parties are placed upon trial for some offense 
laid to their charge, and one of them is called as a witness for the 
prosecution, and is thus made use of as a witness against his code- 
v.65F.no.l — 6 
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fendants, there is always présent to tîie mind of that person the belief 
or understanding that if he testifles on behalf of the govemment he 
may be freed from prosecution, or escape punishment. Therefore it 
is that wé' give to juries the charge that a conviction should not 
be based upon the uncorroborated testimony of an accomplice, be- 
cause he gives his testimony under the influence of the motive named. 
When, however, in a given case, there is évidence tending to corrob- 
orate the testimony of the accomplice in its material points, and to 
connect the défendant with the commission of the crime charged, 
then, as already stated, it is for the jury to détermine whether the 
corroborating évidence is such as to justify them in considering and 
giving any weight to the testimony of the accomplice. If the cor- 
roborating évidence is such that the jury feel justifled in considering 
and weighing the testimony of the accomplice, then, in determining 
the credibility of the witness, and the weight, if any, of his testimony, 
the jury should take into considération ail the facts and circum- 
stances proven in the case which throw light upon the situation of 
the witness, and tend to show the motives and influences affecting 
his testimony, — such as the question whether an indictment is in f act 
pending against the witness, or whether a prosecution is threatened 
or not, and whether the witness is or is not endeavoring to escape 
punishment by aiding to convict his accomplice. AU such matters, 
as well as the demeanor of the witness, his mode of testifying, and 
in brief ail matters appearing in the case which throw light upon 
the sittfation and character of the witness, are to be considered in 
determining the credibility of an accomplice called as a witness on 
behalf of the government. 

In this particular case now on trial before you the charge is con- 
tained in the second count of the indictment. As you understand, 
the indictihent originally contained two counts, but at the beginning 
of the case the government was required to make its élection upon 
which count to go to trial, and in the exercise of this option the 
government chose to proceed upon the second count of the indictment, 
and this is the only one before you. You will, therefore, at the out- 
set disregard the matters contained in the first count of the indict- 
ment. The second count has been read in your hearing, and, very 
briefly stated, it is sufflcient for me to say that it charges that' on or 
about the 15th day of May, 1892, the défendant and one John Hankin 
conspired to commit an offense against the United States in this : That 
the défendant conspired with said John Ranbin for the purpose of 
offering money to influence the action of the board of surgeons at 
Cresco, in the county of Howard, in this state, the examining board 
appointed for the purpose of examining applicants for pensions and 
increase of pensions under the law of the United States. It is fur- 
ther charged that, the conspiracy having been entered into for that 
purpose, an act tending to accomplish the object of the conspiracy 
was perf ormed, in that the said Eankin paid to George M. Van Leuven 
$15 for that purpose, and that Van Leuven received the same 
for that purpose. It is not in dispute that John Bankin was an 
applicant before the pension ofQce of the United States; that he had 
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been a soldier in the anny of the United States; that he had made 
application for increase of pension; that his agent or attorney was 
George M. Van Leuven, tlie défendant in tliis case. It is not in dis- 
pute before you that there was a board of surgeons appointed, under 
the authority of the commissioner of pensions and under the pro- 
visions of the statutes of the United States, at Cresco, for the purpose 
of examining such persons as might be ordered before them touching 
applications for pensions or increase of pensions. It is not in dispute 
before you that the applicant, Bankin, was ordered to go before that 
board at Cresco, for the purpose of being examined. There has been 
évidence introduced on behalf of the government showing that Ean- 
liin proceeded to Cresco on the day named in this indictment, for the 
purpose of being examined by the board at Cresco. There has been 
évidence introduced tending to show that at Cresco, at that time, the 
défendant was présent; that thèse parties met or came together, or 
at least were- présent together, in the rear room of a drug store in 
Cresco, and in the immédiate vicinity of the ofSce or place where the 
board of surgeons met for the purpose of conducting the examination 
of the persons who came before them. There has been évidence in- 
troduced, tending to show that there were présent at that time the 
défendant, Van Leuven, and Eankin, and another applicant for pen- 
sion, one George E. Allen. On behalf of the government it is claimed 
that at that interview, or at the time the parties were together in 
this waiting room, an agreement was then and there reached between 
Bankin and Van Leuven, in completion of a prior talk or understand- 
ing between them, whereby they agreed together that the effort 
would be made to offer or pay money to this board of examiners, and 
that in pursuance of that arrangement, then entered into, |15 was 
paid to the défendant. Van Leuven, by said Eankin. This is denied 
by the défendant Hère we reach the pivotai question in this case, 
and upon the détermination of which by you dépends the verdict you 
should render. In the ûrst place, the government has introduced 
Eankin as a witness to testify as to what his understanding was of 
the acts that were done, and what transpired at that interview at the 
time I hâve named. Now comes up the question, therefore, of the 
weight, if any, that is to be given to the testimony of Eankin. He 
stands hère before you an accomplice, if it be true that a conspiracy 
was entered into between him and Van Leuven. If there was no 
other testimony in the case save that of Eankin, and there was no cor- 
roboration of that, it would be my duty, as I hâve explained to you, 
to charge you that upon the uncorroborated testimony of Eankin the 
government could not receive a verdict at your hand. The govern- 
ment has, however, introduced testimony which, it claims, corrobo- 
râtes that of Eankin. The évidence therefore goes before you for 
your considération. Now, as I hâve already said to you, that testi- 
mony in corroboration, if any such there be, must be testimony that 
tends to connect the défendant with the commission of the offense 
that it Is averred was committed. The government has introduced 
the testunony of George E. Allen, who testifles that he was présent 
at the time of the interview, and you hâve heard his testimony in re- 
gard tqi what transpired. It is claimed that he also stands in the po- 
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sitîon of an accomplice, and therefore Ms testimony cannot be relîed 
upon in corroboration of tbe testimony of tbe accomplice Kankin. 
The charge that you are investigating and trying in the case is that 
there was a conspiracy between Van Leuven and Rankin. Does the 
évidence of any of the witnesses who hâve testifled to the interview 
that took place in that waiting room show, or tend to show, that 
Allen was there, agreeing with or conspiring with or in any manner 
aiding Rankin, in regard to his claim for pension? Had he anything 
to do with the application of Rankin for pension? Did he agrée to 
do or not to do anything in connection with that, — with the applica- 
tion of Rankin, — or with any effort to influence the board to act 
wrongfully or improperly in regard to Rankin's application for pen- 
sion? Unless he did, — unless he was connected in some way with the 
conspiracy between Rankin and Van Leuven (assuming, in order to 
explain the proposition of law that there was some arrangement 
entered into between Van Leuven and Rankin),— or was a participant 
therein, he cannot be said to be an accessory, or an accomplice to the 
conspiracy between Rankin and Van Leuven. This must be con- 
sidered separately and apart from any matter between Allen and 
Van Leuven in regard to Allen's claim for pension, but, if Allen had 
no connection with, or did not enter into, the arrangement as batween 
Van Leuven and Rankin in regard to Rankin's application, and he 
took no part in any arrangement or agreement in regard to influencing 
the board of examining surgeons touchlng Rankin's application for 
examination, providing any such arrangement was entered into, then 
he cannot be said to be an accomplice in the sensé that you must dis- 
regard his testimony. If the évidence satisfles you he was a partici- 
pant in that, — that he actually took part in the agreement, if any such 
there was, between Rankin and Van Leuven, — he would then occupy 
the position of an accomplice, and in that case his testimony could not 
be relied upon as corroborating the testimony of Rankin. If, under 
the instruction I hâve given you, you flnd that Allen was présent at 
that interview; that he was not a participant in whatever arrange- 
ment was entered into between Van Leuven and Rankin in regard to 
Rankin's claim, — then you are to consider and détermine the weight 
to be given AUen's testimony, as to whether it does or not sufiadently 
corroborate the testimony of Rankin to authorize you to give weight 
thereto. In determining the weight or credibility to be given to 
the testimony of witnesses who appear before you, you must take 
into account ail the facts and circumstances that surround the wit- 
ness, ail the facts and circumstances that the évidence shows; 
and in determining the weight you give the testimony of Allen you 
should weigh that in the light of what you hâve seen in regard to 
Allen, — his demeanor, his mode of testtfying, whatever interest he 
may hâve in the matter. You hâve a right to consider ail this, and 
if, in youp opinion, the évidence satisôes you he did in fact occupy 
the position of one who had no interest in the claim of Rankin, and 
that he took no part in regard thereto, but was simply présent at 
the interview that took place between Van Leuven and Rankin, then 
you are to détermine the weight that is tp be given his testimony in 
corroboration of the testimony of Rankin, or as direct and positive 
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testimony itself to the commission of tlie offense. You must remem- 
ber that Allen's testimony is as to the same interview that Rankin 
had, and he stands in a double attitude, — ^you can view him as a 
corroborating witness and as a direct -witness, unless you iJnd that he 
was in fact a participant in, and an accomplice of !^nkin and Van 
Leuven in regard to, the alleged conspiracy they entered into. In 
that case, being uncorroborated, his testimony cannot be relied upon 
in corroboration of Rankin or as direct. But if you find that he was 
not connected with the arrangement, if any there was, between Ran- 
kin and \'an Leuven, although he was présent, and the conversation 
embraced the claims of both at the time, but ail he was doing was 
with référence to his own claim, had nothing to do with the claim of 
Rankin, did not participate in any arrangement in regard to Rankin's 
claim, then he stands before you as a witness whose testimony is to 
be viewed as that of any other witness who was not an aocomplice 
with Rankin and Van Leuven. 

Now, then, gentlemen, the case of the government turns upon the 
conclusion you reach in regard to the testimony of thèse two wit- 
nesses, Rankin and Allen. That is the testimony upon which the 
government relies. 

On the part of the défendant, the défendant himself, as he has a 
right to do under the law, has taken his position as a witness, and 
testifled before you. He dénies substantially the material matters 
in the testimony of Allen and Rankin in regard to the transaction 
alleged to hâve been had. In determining the weight, if any, to be 
given the testimony of Van Leuven as a witness, you of course must 
bear in mind the position he occupies. He is the défendant in the 
case. Upon the results of this case — upon your verdict — dépends 
the question of the liberty and honor of the défendant. You are to 
view it as évidence with référence to that fact. Of course, we cannot 
shut our eyes to the fact that there are inducements of the most 
persuasive nature to tempt him so to testify that, if it be possible, he 
may escape a verdict of guilty. You are to take the facts and cir- 
cumstances that surround him into considération, and in your sound 
judgment détermine the weight to be given the évidence he has given 
before you. 

I hâve not attempted, gentlemen, to go over ail the évidence that 
has been offered in this case. You must not suppose that by any 
f ailure or omission on my part in this particular you are to disregard 
any évidence in the case. You are to take into considération ail the 
évidence submitted to you. You are the judges of the credibility of 
the witnesses, of the weight to be given their évidence. You are to 
détermine the questions of fact in the case, including the ultimate 
fact of the guilt or innocence of the défendant Taking ail the évi- 
dence, you are to détermine whether or not the government has made 
out the charge against the défendant beyond a reasonablë doubt. In 
considering the entire évidence, give it the weight you think, in the 
exercise of your best judgménl^ it is fairly entitled to; and, if the 
government has satisfied you beyond a reasonablë doubt of the truth 
of the charge in the second count of the indictment, then that justifies 
a verdict of guilty at your hands. But if the évidence f ails to satisfy 
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you beyond a reasonable doubt of the truth of the charge laid agdnst 
the défendant, then yûur duty is to return a verdict of bot guilty. 
Tlie policy of the government in regard to pensions and the manage- 
ment of the pension ofQce in conducting the aflairs committed to its 
charge are not in issue in this case. The question for your décision 
is whether or not the défendant is guilty of the charge set forth in 
the second count of the indictment If the eridence shows his guilt 
beyond a reasonable doubt, so say by your verdict If the govern- 
ment has failed to prove the truth of the charge beyond a reasonable 
doubt, flnd the défendant not guilty. The case is one of importance. 
Consider it impartially, dispassionately. Œve to both parties the 
beneflt of the soundest and clearest judgment you can bring to bear 
upon the questions submitted to you, and return the verdict which in 
your best judgment the évidence demands and warrants, viewed in- 
the light of the instructions I hâve given you upon the law. 



UNITED STATES t. AMEEIOAN BELL TEL. CO. et al. 
(Circuit Court, D. Massachusetts. December 18, 1894.) 
No. 341. 

Patents— Two Patents for Same Invention — Téléphone Tbansmitteh. 
Patent; No. 403,569, issued Norember IT, 1891, to Emile Berliner, as: 
assigner to tlie American Bell Téléphone Company, for combined tele- 
graph and téléphone, is for a deyice for transmitting articulate speech, 
which is identlcal with the device for the same purpose covered by patent 
No. 238,969, issued to Emile Berliner November 2, 1880, for electric télé- 
phone, and is vold. 

Same— Cancellation— Unlawpul Delay in Issuing. 

In an action by tlie United States to cancel patent No. 463,569, issued' 
November 17, 1891, to Emile Berliner, as assigner to défendant, for com- 
bined telegraph and téléphone, it appeared that the application was flled 
June 4, 1877; that défendant had ample means to prosecute It; that it 
then owned a patent which covered the art of electrical transmission of 
articula te speech, which expired in 1893; that in 1882 défendant was noti- 
fled that, "as at présent advised, it is believed that the daims presepted 
may be allowed," but final action must be suspended in view of probable 
interférences with other pending applications; that the application with 
which interférence was anticipated was flled July 26, 1880; that there 
was abundant évidence on file in the patent office showing public use of 
the device as early as July 26, 1878, and the latter applicant declined ta 
take évidence In contradiction of such public use; that in M^rch, 1888. 
defendant's application was suspended until May 1, 1888, on theground of 
expected interférence, and "for the purpose of awaiting the detetmination 
of the téléphone case in the suprême court"; that défendant acquiesced in 
a "gênerai understanding" that the décision of its application should await 
the décision in such case; that It was évident that the claimant in such 
case was not entitled to a patent, because of prior use of his invention; 
that tjie case might not be declded for many years, and, when decided, 
would pot necessarily throw any light on the question of defendant's 
right to a patent; that the case was declded in March, 1888; and tjuat 
In 1886 defendant's solicitbr iwrote it that hé was working the "cases along 
quietly," and thought they would be granted by the examiner without 
Interférences or appeals.Hd(i!, that the issue of such patent was unlaw- 
fully delayed by défendant'» fault, for a fraudulent purpose, and that the- 
patent should be canceled. 
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Bill by the United States against the American Bell Téléphone 
Company and others, to cancel certain letters patent Decree for 
plaintiffs. 

The Attorney General, the United States Attorney, Causten 
Browne, and Robert S. Taylor, for the United States. 

William G, Russell, James J. Storrow, William W. Swan, and 
Frederick P. Fish, for défendants. 

OARPENTER, District Judge. This is a bill in equity praying 
the repeal of letters patent No. 463,569, issued November 17, 1891, 
to Emile Berliner, as assigner to the American Bell Téléphone Com- 
pany, for combined telegraph and téléphone. ïhe ûrst ground of 
the bill to which I shall refer is that the patent is void as being 
beyond the power of the commissioner to issue, in view of the issue 
of a former patent, No. 233,969, issued November 2, 1880, to Emile 
Berliner, for electric téléphone. The patent of 1891 is for a trans- 
mitter for a speaking téléphone. The fourth claim of the patent 
of 1880isasfQllows: 

"(4) A System of two or more téléphone Instruments In electrical connection 
wlth each other, each consisting of two or more pôles of an electrical circuit 
In contact one with the other, either or both pôles of each Instrument being 
connected with a vibratory plate, so that any vibration whlch is made at 
one contact is reproduced at the other, âubstantially as set forth." 

This patent is, therefore, for the "system" or combination of a 
transmitter and a receiver for a speaking téléphone. The whole 
apparatus is shown in the drawings of both patents, and is iden- 
tically the same in both. The transmitter and the receiver are 
identical in form and differ in function according as they are placed 
at the transmitting or at the receiving end of the téléphone wire. 
It therefore appears that one of the functions of the device shown 
in the patent of 1880, namely, the function of transmitting articu- 
late speech, is identical with the sole object or function of the de- 
vice covered by the patent of 1891, and that the device for effecting 
the transmission is identical in both patents. The patent, there- 
fore, seems to me to be void, and beyond the power of the commis- 
sioner to issue. Miller v. Manufacturing Co., 151 U. S. 186, 14 Sup. 
Ot. 310. 

The second ground of the bill is that the issue of the patent was 
unlawfuUy delayed through the fault of the respondents. The re- 
spondent company were the owners of a patent previously granted 
to Alexander Graham Bell, which covered the art of electrical trans- 
mission of articulate speech. The device of Berliner, as both par- 
ties in this case agrée, covers the only commercially practicable 
and useful method at présent known for effecting such transmis- 
sion. In this state of facts, the claim of the complainant under this 
bill is fully and briefly stated by counsel in the following words: 

"The proposition Is that the Bell Company intentionally delayed the prosecu- 
tion of the Berliner application and the issue of the Berliner patent for the 
putpose and wlth the resuit of prolonglng their control of the art of tele- 
phony, whlch would cease wlth the expiration of the Bell patent in 1893; 
and that they did this by submlttlng to delays on the part of the offlcers of 
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the patent office, wMch delays tiiey, the BelJ Oompatiy, Ixad It lii thèlr power 
to preveiitf and refrained from preventlng, for an unlawful purpose. Thls 
eônduct Is alleged to constitute a f raud practlced upon the public througn the 
commlsaloner of patents and his assistants. And it is claimed that the patent 
so obtained by such fraud may be and should be annuUed by the decree o£ 
the court, on the authorlty of U. S. v. American Bell ïel. Oc, 128 U. S. 315, 
9 Sup. et 90, because there is no substantial différence between a fraud 
practlced upon the commlss.ioner as an agent of the public and a fraud 
practlced upon the public with the commlssioner's connivanee or acquies- 
cence." 

The application for the patent was flled June 4, 1877, and the 
patent was issued November 17, 1891. The patent to Bell expired 
in March, 1893. The device covered by the patent in suit had been 
in public use by the respondent corporation since the year 1878. 
The respondent corporation was of ample means to prosecute the 
application. The resuit of any delay which might take place in the 
issue of the Berliner patent would evidently be to continue so much 
longer the practical monopoly of the art of electi'ical transmission 
of articulate speech. Under thèse circumstances, I think it clear 
that the duty of the respondent corporation was to use the greatest 
degree of diligence in prosecuting the application to an early issue. 
There should hâve been, at least, as great diligence as their own in- 
terests would hâve called for, had their business been unprotected 
by patent rights. 

Thus far there is no dispute between the parties hère. It is ad- 
mitted that the greatest diligence was incumbent on the respond- 
ent corporation, and that, if there be unlawful delay, and if there 
be bad faith and an intention to delay on the part of the applicant, 
then the patent may be hère held to be void. From the filing of 
the application up to June 9, 1882, it is not contended that there 
was any delay upon which a decree hère should be founded. There 
were delays in prosecuting the application, but they are said to be 
no greater than is usual in the patent oflSce. On the date last given 
the solicitor in charge of the application was notified by the exam- 
iner that, "as at présent advised, it is believed that the claims pre- 
sented may be allowed, but final action in this case must be sus- 
pended in view of probable interférences with other pending appli- 
cations." In October, 1883, the solicitor wrote to thé ofiice, asking 
that the case might receive attention, to which it was replied that 
the apprehended interférences had not yet been declared; and the 
correspondence was continued in the same sensé until March, 1888, 
when the application was suspended until May 1, 1888, on the 
ground of the expected interférence, and also "for the purpose of 
awaiting the détermination of the téléphone case in the suprême 
court." The application with which an interférence was antici- 
pated was that filed July 26, 1880, by Daniel Drawbaugh, in which 
he claimed to be the original and first inventor of the téléphone. 
His claims were rejected on the ground that the instrument which 
he claimed to hâve invented had been in public use and on sale 
for more than two years before the filing of his application. He had 
flled an afiidavit, in which he denied that there had been such pub- 
lic use with his consent and allowance. There was abundant evi. 
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dence on flle in the pat^t oflace by which was shown the fact <rf 
public use as early as July 26, 1878. It had been declared in Man- 
ning-v. Glue Co., 108' U. S. 462, 2 Sup. Ct 860, thatthe statute then 
in force did "not allow the issue when the invention had been in 
public use for more than two years prier to the application, either 
with or without the consent or allowance of the inrentor." The 
case was then pending of the Bell Company against the People's 
Téléphone Company, owners of the alleged téléphone inventions of 
Drawbaugh, in which was involved the question whether Draw- 
baugh had in fact invented the téléphone at the early dày claimed 
by him, or whether, on the Other hand, his claim was entirely false. 
Under thèse circumstances there was set on foot a "gênerai under- 
standing," as it is called, on the part of the examiner and the re- 
spective counsel for Drawbaugh and for the Bell Company, that the 
décision of the application for the Berliaer patent should await 
the décision of the pending suit. There seems, on the testimony, 
no doubt that the Bell Company fully acquiesced io this gênerai 
understanding; and I think that in so doing they failed in their 
duty and committed a wrong against the public. It was évident 
that in no case could Drawbaugh be entitled to a patent. He was 
clearly barred by the prier use of his invention. On the other 
hand, it is to be observed that the action against the People's Télé- 
phone Company might not be finally decided for many years, and 
that, when decidéd, it would not necessarily throw any light on the 
question then pending in the patent office, namely, whether Ber- 
liner or Drawbaugh was the first inventer of the microphone trans- 
mitter. The suit was for infringement of two of the early patents 
issued to Bell, the first for the electrical transmission of sound and 
the second for a receiver. The answer dehied the validity of the 
patents, alleged anticipations, and further averred generally that 
Drawbaugh was the first inventer of the speaking téléphone. The 
invention of the microphone, a particular form of the speaking télé- 
phone, was therefore not in issue. The case made by the People's 
Téléphone Company, indeed, as was well known, was that Draw- 
baugh had invented the whole téléphone system, as it was then 
known, including the microphone, long before Bell's invention. If 
this were found to be the fact, then, of course, it would follow that 
he had anticipated Berliner as well as Bell. But if this were found 
not to be the fact, that flnding would throw no light on the ques- 
tion whether Drawbaugh h'ad or had not invented the microphone 
subsequently to Bell and prior to Berliner. It could never appear 
in the patent office, therefore, that Drawbaugh was entitled to a 
patent; and only in one aspect of the téléphone case could it be 
decided that Berliner -Was not entitled to a patent. The plain duty 
of the respondent corporation, as it seems to me, was to press thèse 
considérations on the patent office, and insist on its right to a pat- 
ent at once, leaving the question which was pending in the courts 
to be settled whenever a final décision should be reached, and leav- 
ing the décision of that case to hâve whatsœver effect it lawfully 
might on the validity of the patent. The commissioner, on snch 
an application, might properly hâve been asked to take proofSi on 
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licittfoe toDrawbaugh, so asto aflcertaln prima facie,iand with sufS- 
oient certainty for the purposes of an administrative décision^ by 
whom, the flrst invention of tlie microphone had béen made. It 
would well hâve been urged on him that it was his duty to make 
such an investigation of a question which was noi in issue in the 
pending suit, and which the décision of that suit might furnish no' 
guide in determining. 

It is objected that there was no established pcactice in the patent 
ofQce by which the question of priority of invention could be ascer- 
tained, and that, for other reasons, such an application to the com- 
missionér had no prospect of success. It seems to me clear that the 
duty of the respondent corporation was to test thèse questions rather 
than to consent that they must be decided against them, for an ac- 
quiescence in the dtelay seems to me to be no lesâ than a consent that 
no favorable resuit could corne from the application. That the un- 
warrantable delay thus caused ^as intendèd by the respondent cor- 
poration I can hâve no doubt. In matters of this conséquence, in- 
volving the whole business of a company of so large capital and 
engaged in so large afEairs, I cannot doubt that they were fully ad- 
vised, both as to the facts and as to the law; and I Ûiink "that their 
acts were so gross as to forbid any inference except that they dis- 
honestly delayed" the issue of the patent, taking advantage for that 
purpose of the perhaps excusable willingness of the officiais of the 
patent office to postpone the décision of a sharply debated question, 
in which a large public interest was involved, on the chance that a 
décision of the suprême court might supersede the necessity for a dé- 
cision on their part. 

In March, 1888, a final décision was rendered by the suprême court 
in the action against the People's Téléphone Company (8 Sup. Ct. 778), 
and the claim of Drawbaugh to the invention of the téléphone was 
held to be unfounded. In June, 1886, the examiners in chief of the 
patent office had decided that Drawbaugh's application was barred 
by reason of two years' public use of the invention, and the time for 
an appeaJ from this décision expired in June, 1888. The commissioner 
then set on foot a proceeding to détermine whether in fact there 
had been a public use of Drawbaugh's invention for two years before 
the date of his application; and the Berliner application was still 
suspended to await the resuit of an interférence which might be de- 
clared in case Drawbaugh should prevail in the public-use proceed- 
ing, the rule of the patent office being that no interférence could be 
declared unless in cases where the interfering applicant, if successful 
in the interférence proceeding, would be entitled to a patent. This 
public-use proceeding, whose purpose is to permit the applicant to be 
heard on the question of public use when that question has been 
raised by the office, was strenuously objected to by Drawbaugh, who 
took no évidence in the proceeding. In October, 1891, the proceeding 
came to an end by a final décision of the commissioner to the effect 
that Drawbaugh was barred by the prior use of his invention. On 
the next day the Berliner patent was ordered to issue, "largely be- 
cause well-settled principles of public policy forbid us to give any 
f urther opportunities for holding this application in the office." 
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There was no effort, so far as I can see in the évidence, on the part 
of the respondent corporation td prevent this furthef delay. There 
was ample évidence before the commissioner of the fact of prioc use. 
The applicant Drawbaugh declined to take évidence in contradiction; 
and it seems to me clear that the respondent corporation should 
liave urged upon the patent office a décision on the prima facie case 
which they had made. I am persùaded that the delay thus cansed, 
as well as the delay previous to the décision of the suprême court, 
was intentionally acquiesced in by the respondent corporation for the 
pur pose of delaying tiie issue of the patent. This séems tO me the 
only conclusion from a considération of the whole évidence. It is 
in proof that during the whole of the time from 1882 to the issue 
of the patent, and perhaps earlier, the solicitors of the Bell Com- 
pany were urgently insisting to the otHcials of the patent ofBce that 
prompt action should be taken in the application. Even while the 
"gênerai understanding" was in force, to the effect that the applica- 
tion should await the décision of the Drawbaugh case in the courts, 
the évidence shows that thèse urgent applications were made to the 
patent-offlce officiais. I cannot think that it was by any one expected 
that such oral applications should hâve any effect, unless, at least, 
they were made in support of formai applications made on the record, 
and of formai arguments and représentations made in support of 
such applications. The offlcers of the company àlso testify that at 
ail times they were urgent in pressing for the issue of the patent. As 
to their state of mind, and their actual intention at the time, I am 
f ree to' say that I place less reliance on their statements now made 
than on a single statement made at the time. In Pebruary, 1886, 
while the "gênerai understanding" was in force, Mr. Swan, one of the 
solicitors for the application, wrote as follows to the président of the 
Bell Company: 

"I am working the Edison and Beriiner cases along quietly, and think 
they wlU be granted by the examiner without interférences or appeals, so 
that we can take them ont by paying the final fées. We hâve six months to 
^io that In." 

This is but a single paragraph out of many hundreds of pages; but 
I think it shows clearly what was the purpose of the respondent cor- 
poration, consciously formed by their offlcers, and perfectly under- 
«tood by their agents at the patent office. The application was to be 
"worked along quietly," although apparently pushed with great en- 
ergy. There would be delay, but no substantied obstacle to the grant 
of the patent; and even after the patent should be ordered to issue 
there might be a further delay within the limits of the law, and with- 
out imperiling the patent If this letter does not mean this, I am 
at a loss to know what it does mean. My conclusion, therefore, is 
that the complainant has made out the case, and that there should be 
a decree that the patent in question is void, and shall be delivered 
up to be canceled. 
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BUFFINGTON'S IRON BLDG. CO. y. EUSTI3. 

(Circuit Coiart, D. Minnesota. Fourth Division. May 1, 1894.) 

Patents— Limitation— Ieon-Bdilding Constkuction. 

The Bufflngton patent, No. 383,170, for Improvements In Iron-buIIdlng 
construction, If valid àt ail, must, In vlew of the prier art, be llmlted to 
thé form and arrangement deserlbed In the spécifications. 

Tbis was a bill by tbe Buffington's Iron-Building Company against 
William H. Eustis for allégea infringement of a patent. 

P. H; Gtmckel, for complainant 

D. P. Morgan and A. 0. Paul, for défendant 

NELSOK, District Judge. Tbis suit is brougbt to recover dam- 
ages for an infringement of letters patent No. 383,170, granted May 
22, 1888, to Leroy S. Bufflngton, for "improvements in iron-building 
construction." He states: "My invention relates to fireproof build- 
ings, composed chiefly of iron." Tbe usual défenses are made by 
the défendant. The foundation of tbis controversy, as stated by 
counsel for complainant, is a claim for iron-building construction, 
combining masonry and iron in such a manner that the métal is 
largely used to carry the entire load of the completed building, 
whereas formerly the masonry was the principal supporting body of 
the completed building, and the iron columns, girts, etc., were used 
merely to stiflen it, while tending to make it fireproof or less 
combustible. In other words, tbe patent is for an improved plan 
of constructing iron and masonry fireproof buildings, and the 14 
claims described in the spécification constitute the plan of the pat- 
ent. 

Tbe patentée states that the objects of bis invention are mainly: 

"First, the construction of an iron building in a manner that will practically 
obviate undùe expansion and contraction durlng the extrêmes of beat and 
cold; second, a novel construction and arrangement of the main structure, and 
of the Btairs and elevator shafts, whereby there is attained the uecessary 
strength and stablllty, together wlth compactness, and the utilizatlon of the 
space to the best advantage; and, thlrd, an improved plan of floors, and 
means of bracing the Iron beams In fireproof floors In such structm-es." 

The framing posts of the structure are composed of iron or steel 
plates, — ^laminated posts. The joints of thèse plates are broken, so 
as to make the framing posts continuons, and by the omission, at 
proper intervais, of the outer plate, the posts taper from the foun- 
dation to the roof. 

The bill of complaint allèges that tbe défendant bas infringed, 
in the construction of an iron and masonry building in the city of 
Minneapolis, the seventh, eighth, and thirteenth. claims of the pat- 
ent, which are as foUows : 

(7) In a building frame, a séries of continuons framing posts, composed of 
métal plates secured wlth their flat sides together, and breaking joints, in 
combination wlth girts and tiebeams secured thereto at each floor, substanti- 
ally as set forth. 
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(8) The combination, with the laminated posts, of the continuous glrts 
Becured thereto, and the tiebeams, also secured thereto and to one another, 
substantially as set forth. 

(13) The combination, wlth the posts and gh-ts, o( the angle plates Connect- 
ing tbem, and forming supports for the veneer shelves. 

AU the material parts of the combination are old. Continuons 
laminated meta! posts, métal tie girts, and angle pièces had been 
used before the patentée adopted this plan of construction. It was 
not a new discovery that iron and steel were susceptible to the 
extrêmes of beat and cold, and that, when used in the construc- 
tion of bridges, towers, and other structures, this difficulty would 
be encountered at the outset, and must be obviated to a greater or 
less extent. The patentée claims by his improvement in construc- 
tion to hâve practically obviated the effect of this expansion and con- 
traction of iron or steel used in buildings. He cannot and does not 
claim that he was the first and original inventer of an iron and 
masonry building, — that is, a building composed of any kind of iron or 
métal and mason work, having exterior walls of masonry of suitable 
material, supported at proper intervais upon the framework; but 
he claims to hâve made an improvement in such structures, consîst- 
ing of his alleged novel construction and combination of parts de- 
scribed in his spécification. Buildings composed entirely of métal, 
or composed of iron frames encased in concrète, had been described 
in letters patent before this patent issued to complainant; and thèse 
buildings were tied to and bound with the girts connected with the 
posts by angle pièces riveted thereto, so as to make a complète 
and durable structure. See patents of Butz, 1884; Sisson & Wet- 
more, 1872; Fryer, 1869; and Hardy, 1875. 

It is doubtful if Buffington's patent is not merely for an aggre- 
gation of separate éléments, as distinguished from a patentable 
combination; but, if it be the latter, then, in view of the state of 
the art, it must be restricted and limited to the form and arrange- 
ment described in his spécification. Looking at thèse three 
claims, which it is charged the défendant has infmnged, it is found 
that the defendant's building has no such specified arrangement of 
tiebeams and girts, and no such framing posts are used, as are 
described in the Bufflngton spécification. The défendant, accord- 
ing to the évidence, makes his framing posts of a central iron plate, 
with what are called Z-shaped irons, riveted thereto. While this 
possibly may be a laminated plate, from the fact that one plate of 
iron has another plate lying over a part of it, it is not the framing 
post composed of métal plates secured with their flat sides together, 
and brealdng joints, described in the Buflngton spécification. The 
same may be said of the tiebeams and girts. They are not secured 
and connected to the posts, nor are they arranged in the same man- 
ner as is described in complainant's patent. 

In my view, the complainant is limited to the manner of Connect- 
ing thèse parts set fortl^ in his spécification. The construction 
of defendant's building, ^ given in the testimony, upon the view 
taken by me of thfe extent of complainant's patent, does not infringe 
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either onè of the seventh, eighth, or thirteenth claims, and adetree 
must ibe entered dismissing the bill, With co^ts. Ordered accord- 
iDgly. ; 



CUTTteB toLBCTRICAL & MANUP'G GO. r. CLEVERLY et al. 
(Circuit Court, E. D. Pennsylvania. December 18, 1894.) 
No. 24. • 

1. PATENTABI,K INVENTION— StJBSTITDTION—E.LÏlCTKrCAI. SWITCHES. 

The substitution, in a combination, of one well-known electrlcal switch 
■■ for anotber, without produelng any change In function or resuit, does net 
Involve invention. 

a. samk. 

The Cutter patent. No. 437,66T, for Improvements in electrlcal switches, 
held vold for want of invention. 

This was a suit in equity by the Cutter Electrical & Manufactur- 
ing Oompaay against Henry A. Cleverly, Frank Stevens, and Samuel 
Walsh for alleged infringement of a patent 

Duncan & Page, for complainant. 
Ernest Howard Hunter, for défendants. 

DALLAS, Circuit Judge. This suit is brought for the aJleged 
infringement of letters patent No. 437,667, issued September 30, 
1890, to Henry B. Cutter, as joint inventor with and assignée of Lu- 
cius T. Stanley, for "certain new and useful improvements in elec- 
trical switches"; and the bill contains the usual prayer for an in- 
junction and an account. ' The patent contains five claims, but only 
two of them are involved in this controversy, viz. : 

(4) "In an electric switch, the combination with a roclitng lever constituting 
a part bf the operatlve parts of the switch mechanism, of a face plate for 
inclosing sald switch mechanism in a suitable réceptacle, and push buttons 
passlng through said face plate and connected with opposite ends of sald 
rocklng lever, as set forth." 

(5) "A spring-actuated electric switch adapted to be inserted in a reeess In 
a wall, and a pivoted lever for operating the same, In combination vfith a 
face plate for covering sald reeess and inclosing said switch, aàd push but- 
tons passlng through said face plate and connected with the lever of the 
switch mechanism, whereby the switch may be set in action or opération to 
mal£e or break circuit by pushing one or the other of the said buttons." 

No one of the devices mentioned in either of thèse claims, sepa- 
rately considered, was new. This is true with respect to the char- 
acter or form of switch employed, as well as of the other détails. 
The complainant's expert testified : 

"I do not understand that the gênerai prlnciples of the switch mechanism 
shown In the Stanley & Cutter patent were new at the date which the patent 
îs^ears. This is lUustrated by the exhibit, Clev.eland 1888 patent, in which a 
sWitch operating upon a simîlar prlnclple Is shown and described." 

K is, however, insisted that a new organism was created by ao 
combining the old devices as to produce the patented contrivance, 
with its adaptation to be "ûtted in a reeess, coveî-ed by a face plate 
flush with the wall, and operated by push buttons, like the ordinary 
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flush or push-button sWitches, and yet hare the capabilities and 
functions required of switches used generally in Systems of electri- 
cal distribution." But careful examination of the évidence as to 
the prior state of the art has forced upon me the conTiction that 
nothing whatever was done by Cutter and Stanley whieh entitles 
them to be ranked as inventors. Mr. Cutter admits in his testimony 
that the Bosworth patent of 1887 shows a flush push-button device 
for opening and closing a circuit, and that it was his knowledge 
of that device which led to the "invention" of the device in suit; 
but he adds that the earlier one, though used for a number of years 
to control electric gas-lighting bumers, requiring electric currents 
of very low amperage, would not be applicable for the opening and 
closing of an electric light circuit, because such a circuit would 
carry an electrical current sufficiently heavy to destroy it His 
design, he says, was to provide a device suitable for controlling 
electric light currents, and "having the same ornamental features 
as the Bosworth device." In other words, it was proposed to alter 
that device only to the extent which might be requisite to adapt it 
for use in connection with electric light circuits; and to effect this 
purpose no change in the face plate, push buttons, or inclosing ré- 
ceptacle for insertion in a recess in the wall was necessary or was 
made. The rétention of ail thèse parts was needful to produce the 
same ornamental features as the Bosworth device, and accordingly 
they were ail retained. The only departure from that device con- 
sisted in the character of the switch mechanism which was intro- 
duced, and that, as already mentioned, the complainant's expert 
has conceded to be old, and to be shown by at least the Cleveland 
patent of 1888, as it certainly is. What is relied upon as evidencing 
invention amounts to nothing more than the substitution, in an 
obvions way, and without producing any différence in function or 
resuit, of the switch of the Cleveland patent and others, for that 
shown in the Gisbome patent of 1861. It is unnecessary to refer to 
any of the several patents which hâve been produced, in détail. Suf- 
fice it to say that investigation of ail of them constrains the con- 
clusion that the inventive faculty could not reasonably be said to 
hâve been exercised in forming the construction for which protec- 
tion is now asked. The complainant's expert testifled that if the 
combination desired had been clearly placed before him as a "me- 
chanical problem," he would hâve experienced no serions difiSculty 
in solving it. He added, it is true, that the idea had not occurred 
to him or to others, but he defines the word "idea," as used by him, 
by saying that if he had been told the combination in question "had 
been thought of and was desired" he would hâve experienced no 
difBculty in constructing a mechanical device which would hâve ful- 
filled the conditions imposed; that "if an intelligent explanation 
of the idea had been made, • • » gidU alone would hâve been 
able to produce the combination described." The testimony of tke 
witness cannot, I think, be read without perceiving that he was un- 
able to claim for Stanley and Cutter any other merit than that of 
having suggested that by simply substituting one well-known pièce 
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ôf mecliaiiîsm for another a bénéficiai resuit would be obtaJned,^— 
thîtt is to say, that their conception was a good one, but was not 
inventive; that their thought was a happy one, but created noth- 
ing, because the concrète expression of their idea was already ex- 
istent, and derived nothing from them but their perception of ita 
more extended applicàbility. The leamed counsel of the complain- 
ant bas frankly Baid that "the invention • • ♦ may be summed 
up in the statement that it was the resuit of an intelligent concep- 
tion or idea," and that, "this much [the idea of what was wanted] 
being once in the minds of the inventors, the rest was very easy"; 
but, unfortunately for the plaintiff, "the rest" was not only easy, — 
ît had actually been accoinplished. 

There is évidence that the patented apparatus supplied a want, 
and that it has gone quite extensively into use; and the witness to 
whom I hâve bef ore referred has testified that, although he was 
in the business, "the idea" had never occurred to him. This kind 
of testimony is of conséquence in doubtful cases, but in the présent 
one the effect of the more direct évidence is conclusive, and there- 
fore no weight can be attached to the proof I hâve adverted to. Bill 
dismissed, with costs. 



HBATON-PENINSDLAR BUTTON FASTENER CO. V. ROONBX. 

(Circuit Court, D. Massachusetts. December 27, 1894.) 

No. 432. 

Patents— Pheliminart Injunction — Bdttoît Fastenbks. 

Preliminary Injunction against alleged infringement of the Eggleston 
patent, No. 293,234, for a device for settlng a button having a metalllc 
staple, refused because the cotu-t was in doubt on the question of infringe- 
ment. 

This was a suit in equity by tbe Heaton-Peninsular Button Fastener 
Company against William Kooney, for alleged infringement of a 
patent. Complainant moved for a preliminary injunction. 

Lange & Koberts, for complainant. 

John B. Bennett and Wm. B. H. Dowse, for défendant. 

COLT, Circuit Judge. The Eggleston patent. Ko. 293,234, upon 
which suit is now brought, and which has been duly assigned to 
the plaintiff, is for a device for setting a button to which a metallic 
staple is attached. It is composed of a driver, anvil, and guide. The 
guide contains a groove for the réception of the staple, which ia 
strung upon the eye of a button, and for the passage of the staple 
and driver during the opération of setting the staple in the fabric. 
The guide also has two slots for holding the eye of the button; the 
front slot, i, "for the réception of that portion of the button eye 
which is between the staple and the button," and the rear slot, n, "for 
the réception of that portion of the button eye that is below the 
staple." The single claim of the patent is for the guide, provided 
with the slot, i, and groove, in combination with thé driver and 
anvil; the groove and slot, i, being so placed with référence to each 
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other that the groove will receive th.e staple, and the slot, i, the 
eye of the button. Tlie slot, n, is not made an élément of the claim. 

This patent came before this court for considération in Peninsular 
Novelty Co. r. American Shoe-Tip Co., 39 Fed. 791, and was held to 
be valid. The défense of want of invention was overruled mainly on 
the ground that the alleged prior anticipatory devices were merely 
Btaple-setting instruments, while the Eggleston invention was for 
a device for driving a staple strung upon the eye of a button. The 
next case was brought by the Peninsular Novelty Co. v. Olds,^ in 
the circuit court for the Western district of MicMgan. In that case 
Judge Severens decided that the slot, n, was not an essential feature 
of the Eggleston patent, and that the defendant's machine inf ringed, 
although it did not contain this feature. A third suit was brought 
in the same district by the présent plaintiff (assignée of the Penin- 
Bulat Novelty Company) agaînst the EUiott Button Fastener Com- 
pany. 58 Fed. 220. The defendant's machine, in that case, is known 
as the "First EUiott Machine," and it was held to infringe the Eggles- 
ton patent In the présent case the real défendant is the EUiott 
Machine Company, aad the machine now in controversy is known as 
the "New EUiott Machine." The EUiott machine is both a staple 
former and a staple fastener. The wire is fed from a roU into the 
machine, and the buttons are fed from a hopper. Each button passes 
from the hopper, through a raceway, to a staple former, guided by 
means of a flnger and a slot in the guide, which holds the eye of the 
button. The wire then passes through the eye of the button, and 
is eut off, and the staple is formed around the former by the down- 
ward movement of the guide, the legs of the staple being held by the 
grooves in the guide. The former is then withdrawn, and the staple 
driven by the action of the driver. 

The construction of the EUiott machine is not complex, but its 
parts are so compact, and the machine opérâtes with such rapidity, 
that it is not easy to detect the précise function of each part, or to 
discover when the function of one part ends, and of another succeed- 
ing part begins. There is no doubt that the EUiott machine has 
the guide, with its groove for holding the staple, as well as the driver 
and anvU, of the Eggleston patent The question is whether it con- 
tains the slot, i, of the patent a^d this is important, because in the 
slot i, résides largely the improvement which Eggleston made over 
prior staple-setting devices. In the First EUiott machine the slot in 
the guide was eut away in part; in other words, it did not guide 
the eye of the button durlng tiie whole opération of driving the staple. 
Mr. Justice Brown and Judge Severens decided, however, that, inas- 
much as the slot held and guided the eye of the button until the 
driver was seated upon the crown of the staple, it was in substance 
the slot, i, of the Eggleston patent, because, after the eye of the 
button has entered the recess in the driver, there was no longer 
any necessity for the slot in the guide. The New EUiott machine 
has been so far modifled that the slot in the guide does not hold the 
eye of the button during any portion of the staple-setting process. 

ï Not reported. 

v.BÔF.no.l; — 7 
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In thls machine, after the button is seated upon the former, the slot 
in the guide is withdrawn, and does not subsequently inclose the eye 
of the button. There can, therefore, I think, be no controversy 
that the slot in the guide does not perfonn any function of the slot, 
i, in the Eggleston patent. The only question is whether the slot 
In the former of this machine is the équivalent of the slot, i, of the 
Eggleston device. Upon this point, on careful considération, my 
mind is not f ree f rom doubt. If I were convinced that the slot 
in the EUiott former was only a continuation of the slot in the 
guide, and that it performed the same function as the slot, i, in 
the Eggleston device, I should grant the preliminary injunction asked 
for; but, if I hâve a reasonable doubt on the question, it is my duty 
to'let the case go over until final heariûg, when the full proofs will 
be presented. The doubt which I hâve arises from the fact that 
the slot, i, is defined in the Eggleston patent as receiving "that por- 
tion of the button eye which is between the staple and the button" ; 
and I am not clear that the slot in the Elliott former can be consid- 
ered as receiving and guiding, in the sensé of the Eggleston patent, 
such portion of the eye of the button, it appearing to me that the 
slot in the Elliott former performs rather the function of the slot, 
n, of the Eggleston patent. Again, the slot, i, of the Eggleston guide 
holds a portion of the eye of the button during the opération of 
driving the staple, while in the Elliott machine the former, vyith 
its slot, is withdrawn at or about the time the driver begins its de- 
Bcent; in other words, before the driver strikes the crown of the 
staple the eye of the button has ceased to bè held in any slot what- 
soever. Whether or not the flnger opérâtes to hold the button in 
place during the interval between the withdrawal of the former 
and the time when the driver cornes in contact with the crown of 
the staple, I do not décide. Without in any way intimating what 
conclusion may be reached on final hearing when the court will hâve 
the benefit of full évidence touchlng ail the points in the case, I must, 
upon the ground of reasonable doubt as to infringement, deny the 
présent motion. Motion denied. 



DUNHAM MANUF'G CO. v. COBURN TROLLEY TRACK MANDF'G 

00. et al. 

(Circuit Court, D. Massachusetts. March 7, 1891.) 

No. 2,815. 

Patents— Injunction. 

COLT, CSrcuit Judge. This cause came on to be heard upon motion 
of complainant for a preliminary injunction, and was argued by coun- 
sel for respective parties, and now, to wit, March 7, 1891, it is ordered 
by the court that writ of injunction issue as prayed for in the bill 
of complaint herein, enjoining and restraining said défendants from 
directiy or indirectly making, constructing, using, or vending to 
others, to be used, any door hangers or other articles containing or 
embodying the invention secured and described in the second and 
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tMrd daims of ;jiie TTnited States ïetters patent, ntimbered 7,795 of 
reissnes, rèissii"^ July 17, 1877, to Elias E. , Pratt, for improvement 
in door-banging devices, until tiie furtlier order of court. 

8ee Fratt T. Sencenbaugh, 64 Fed. 779. 



PRATT T. WRIGHT et aL 

(Circuit Court, N. D. New York. July 12, 1890.| 

No. 5,829. 

Patents— Novklty—Ikfkingkmbnt. 

Hey & Wilkinson, for complainant 
West & Bond, for défendants. 

WALLACE, Circuit Judge. It is plaîn enongH în tMs case that 
neither the second nor the third claim of the patent in suit is inralid 
for -want of novelty, and that the défendants infringe the second 
claim. The doubt is whether the second claim is not invalid as 
being for an invention nbt described or suggested In the oiïginal 
patent, and whether the défendants infringe the third claim. I am 
satisfied, howerer, after càrefully examining the case, that I ought 
to foUow the décision of the circuit court for the Eastem district 
of Pennsylvanîa ^ in which it was adjudged that both claims were 
valid, and were infringed by devices substantially the same as those 
which are employed by the défendants. The record hère, so far as 
it relates to the prior state of the art, does not differ materially 
from that in the Pennsylvania case. That case was heard by Judges 
McKennan and Butler^ and the opinion shows that it was fully con- 
sidered. The questions are fairly doubtful; and, that being so, it 
would be unseemly not to follow a décision which is entitled to the 
greatest respect, made by a coxirt of co-prdlnate jurisdiction, and de- 
termining tiie title to the same property. A decree is therefore 
ordered for an injunction and an accounàng as to both the second 
and third claims. 

See Fratt t. Sencenbaugh, 64 Ped. 779. 



WBSTINGHOTJSB AIR-BRAKB CO. v. NEW YORK AIR-BRAKBJ 00. 
(Circuit Court, S. D. New York. December 27, 1894.) 

L Patents — Construction ov Claims — Am Bbasb. 

The Inventions covered by the Westlnghouse patents Nos. 860,070 and 
876,837, for Improvements In rallroad air brakes, are both broad ones, and 
the claims are entitled to a libéral construction. 

'%, Same— Inïringembnt. 

, In an air-brake patent, the claim covered the combinatlon of a main air 
pipe, an auzlUary réservoir, a brake cylinder, a triple valve, and "an 
auxUlary valve devlce, actuated by the piston of the triple valve, sub- 
atantially as set forth"; and the patent showed a construction In which 
the auzUlary valve devlce is actuated by direct implngement of the tripi» 

» Pratt V. Uoyd, 65 Fed. 800. 
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valve tipon Its stem. fleW» the Invention belng 9. broad one, that the clalm 
also coVered a construction In which the triple' valve acts upon the aux- 
illary valve, not dlrectly, but by opening' a piort whIch reduees pressure 
on one side of another piston In a supplementary cbamber, tbereby caus- 
ing such piston to open sald valve. 

8. Samb. 

In an alr-brake patent a clalm whlch Inclndes, as an élément of the 
combination, a piston "actuated by pressure from an auxlliary réservoir," 
so as to Impart opening movement to the valve controlUng communication 
between the bralie cylinder and the brake pipe, is infrlnged by a construc- 
tion in which said piston is actuated, not by pressure from the auxiliary 
réservoir proper, but from a separate chamber, which is chargea from the 
train pipe in the same manner as the auxiliary réservoir. 

4. Samb. 

The Westiughouse alr-bralse patents Nos. 360,070 and 376,837 construed,, 
on motion for prellminary Injunction, and claims 1, 2, and 4 of the former, 
and clalm 1 of the latter, held Infringed. 

This was a bill by the Westinghouse Air-Brake Company against 
the New York Air-Brake Compaoy for infringement of patent Com- 
plainant moved for a preliminary injunction. 

Léonard E. Curtis, Frédéric H. Betts, and Geo. H. Christy, for 
complainant 
J. E. Maynadier and F. P. Fish, for défendant 

LACOMBE, Circuit Judge. This is an application for a prelimi- 
nary injunction under three patents, viz.: No. 360,070, March 29, 
1887, to George Westinghouse, Jr.; No. 376,837, January 24, 1888, 
to the same; and No. 398,784, December 4, 1888, to Harvey S. Park. 
It is unnecessary to enter into any elaborate statement of the history 
of the art, and of the impress left upon it by thèse inventions. That 
entire subject has been discussed with great care and set forth at 
great length in the former opinions of this court and of the court of 
appeals delivered in the earlier actions between thèse same parties. 
59 Fed. 581; 63 Ped. 962. In those opinions it is held that the two 
patents 360,070 and 376,837 disclosed, the one the emergency valve, 
the other the supplemental piston or spécial motor, which, so far as 
the art has now progressed, appear to be both essential to the struc- 
ture of a successful quick-action air brake. Both of thèse inventions 
achieved great necessities and overcame great hindrances; each ia 
an indispensable part of the "bridge which carried railroad-car build- 
ers from failure to success"; both were products of the inventive 
genius of the same man; nothing anticipating either is shown; and 
the défense of the défendant in the former action and in this may 
truthfully be described in terms of another art,^ — by bringing the two 
patents into juxtaposition they seek to short-circuit the claims, and 
thus dissipate the invention. This attempt failed in the former 
suit, wherein No. 376,837, the patent sued upon, was held to be one 
of wide breadth; one as to which "a court would not be justifled in 
adopting a narrow or astute construction which should minimize the 
character of the invention, leave its real scope open to trespassers, 
and thus be fatal to the grant" Wherefore the court of appêala 
held it to be entitled to a libéral construction, with a wide range of 
équivalents. Although No. 360,070 was not declared upon in the 



WE8TINGH0USB AIR-BRAKB CO. ». KEW YOKK AIE-BEAKE 00. 101 

earlier suit, it was discussed at great length, and its meritoriousness 
was clearly recognized. Tlie statements of the problem to be solved 
as it stood prior to January, 1888, and of the contribution of 360,070 
to tliat solution, as they are set forth in the opinions above cited, 
leave no doubt that both the circuit court and the court of appeals 
regàrded it as a patent of wide breadth; the only difficulty being to 
find suflicient standing room within the field it occupied to permît 
of according to 376,837 also the necessary breadth of construction 
to cover the infringing devices then before the court, and thus save 
to a meritorious inventor the truits of his novel and most useful 
invention. 

Défendant relies upon the rejection by the patent office of the 
original first claim of 360,070, and the substitution of the présent 
first claim as an abandonment of the fundamental broad invention 
therein disclosed. When, however, the référence on which the pat- 
ent ofSce rejected the original first claim (Boyden's patent, No. 
280,285) is consulted, it is apparent that the essential change in the 
claim is the phrase used to difEerentiate 360,070, an invention to be 
used "in the application of the brake," from Boyden's invention, 
whose object was to provide for replenishing, "while the brake is 
on," the air réservoir or brake cylinder, when the pressure is reduced 
by leakage, etc. There is nothing in the file wrapper or contents 
to show that the patent office required or that the inventor agreed 
to abandon what was the great feature of his invention, — the emer- 
gency valve, — or to give up whatever range of équivalents his patent 
might, as modified, fairly cover. Both thèse patents 360,070 and 
376,837 are broad ones, and their claims should be construed to 
cover the meritorious invention they disclose, unless the language 
of such claims precludes such a construction. The only question 
really open on this motion is that of infringement. 

Patent No. 360,070. 
The first claim of this patent is as follows: 

"(1) In a brake mechanlsm, the combination of a main air pipe, an auxiliary 
réservoir, a brake cylinder, a teiple valve, and an auxiliary valve devlce, 
actuated by the piston of the triple valve and independent of the main valve 
thereof, for admltting air in the application of the brake directly from the 
main air pipe to the brake cylinder, substantially as set forth." 

Defendant's device has the main air pipe, an auxiliary réservoir, 
a brake cylinder, a triple valve, and an auxiliary valve device, inde- 
pendent of the main valve, for admitting air in the application of 
the brake directly from the main air pipe to the brake cylinder. The 
means for actuating the auxiliary valve device is stated in the claim 
to be "the piston of the triple valve"; and the way in which it acts, 
as shown in the patent, is by direct impingement upon the stem of 
the auxiliary valve device. In defendant's structure the piston of 
the triple valve acts upon the auxiliary valve device, not directly, 
but by opening a port, which reduces pressure on one side of another 
piston in a supplementary chamber, the movement of such sup- 
plementary piston opening the emergency valve. None the less 
is the auxiliary valve device "actuated" by the piston of the triple 
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valve, though two pistons do the work of one, àndthe action of the 
triple-valve piston is indirect instead of direct. Sucb an addition to 
the meclianieal détails of^ the combination is within the doctrine of 
équivalents, whèn the original invention is a broad one, as this 
ondoubtedlyis, and the languagè of the claim fairly covers it, which 
is the case hère; the wôrd "actuated" being applicable equally to 
indirect and to direct actuation. Nor will it avail défendants, as 
against the claim of a broad patent, that the addition to the mechan- 
ism isi itsèlf an advance in the art, — an advance, it may be noted, 
which is not theirs, but one they hâve appropriated from a subsé- 
quent patent of the same inventor. The person who discovered the 
advantage of a supplemehtal motor for the emergency valve, and 
devised its niechanism, was, as the court of appeals has held, entitled 
to a broad patent for that highly meritorious invention, which was 
essential to complète success in the art; but that circumstance did not 
entitle him to appropriate the meritorious and equally essential 
emergency valve of the earlier patent, so long, at least, as he actuated 
his supplemental motor in the way in which such earlier patent 
claimed, viz. by the piston of the triple valve. 
The second claim of No. 360,070 is as follows: 

"(2) In a brake mechanism, the combination of a main air pipe, an auxillary 
réservoir, a bralie cyllnder, and a triple valve having a piston wliose pre- 
liminary traverse admits air from the auxillary réservoir to the brake cylin- 
der, and which by a further travetse admits air directly from the main air 
pipe to the brake cyllnder, substantially as set forth." 

The discussion of the flrst claim applies equally to this one. In 
the flrst claim, actuation by the piston of the triple valve was made 
an élément. In this claim the inventor more closely limits the mode 
of such actuation. It is to be by a "further traverse" of that piston. 
The means shown in the patent is by direct impingement upon the 
stem of the emergency piston. The défendant avails of the "further 
traverse" to set in motion supplementary devices which act upon 
the emergency valve. Both thèse claims are infringed, as is also 
the fourth. The flfth, which has not been elaborated upon the 
argument, contains the additional élément of a check valve, and 
the question of its inf ringement may be left for final hearing. 

Patent No. 376,837. 
The flrst claim of this patent is as follows: 

"(1) In a brake mechanism, the combination of a chamber or casing having 
direct connections to a brake cyllnder and to a brake pipe, respectlvely, a 
valve controlling communication between said connections, and a piston or 
dlaphragm which is Independent of and unconnected wlth a triple-valve 
piston, and is actuated by pressure from an auxillary réservoir in direction to 
Impart opening movement to said valve, substantially as set forth." 

This is the "supplemental chamber System flrst conceived and em- 
bodied by the patentée," an invention which the court of appeals 
has held to be a broad one, and entitled to a wide range of équiva- 
lants. When we speak of anything as actuated by air-pressure, the 
phrase necessarily implies movement in one direction or another, 
as the pressure is increased or diminished. Whether it is set from 
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rest into motion by applying pressure or by withdrawing it, tlie 
phrase "actuated by pressure" fairly describes the opération. The 
question whether defendant's présent device infringes this claim, 
as did the two devices which were before the court in the former 
suit, is a narrow one. The claim of the patent is so fully discussed 
in the décision of the court of appeals that it will only be necessary 
to describe defendant's new device. The supplemental piston, Q, 
when at rest, is pressed upon from below by train-pipe pressure. 
It remains at rest because the space between its face and the inclos- 
ing walls of the chamber in which it moves is fllled wlth air of like 
pressure, which reaches such space from the train pipe through two 
narrow conduits, p and u, and a connection, t When the device 
is actuated upon the excess stroke of the triple-valve piston, the con- 
nection, t, is moved; the conduit, p, is, for an instant, closed, and 
then opened to the outer air. Thereupon the space above thé piston 
is voided of compressed air, and the train-pipe pressure from below, 
being no longer counterbalanced by pressure in the chamber above, 
moves and unseats the valve. It is actuated therefore by the with- 
drawal of the air pressure from the chamber above, which, before 
it is thrown open to admit of such withdrawal, has been eut off from 
ail connection with the train pipe. Pressure from the auxiliary 
réservoir at no time opérâtes upon it either to hold it at rest or to put 
it in motion. Qefendant contends that the claim of the patent 
must be restricted so as to cover only supplemental devices which 
are actuated by pressure from the auxiliary réservoir, and therefore 
that its présent device does not infringe. The phrases "train-pipe 
pressure" and "auxiliary réservoir pressure" had, prior to the grant- 
ing of this patent, acquired a well-known meaning in the art, and 
the use of one in a claim could hardly be construed to mean the 
other. But complainant contends that the phrase used in this 
claim to describe the means for imparting motion to the supplemental 
piston is not "actuated by auxiliary réservoir pressure," nor "actuated 
by pressure from the auxiliary réservoir," but "actuated by pressure 
from an auxiliary réservoir." If some one should reproduce every 
détail of the daim with the single exception of adding a separate and 
additional chamber or réservoir, which was chargea from the auxili- 
ary réservoir, and then eut off from it, and should use the force 
thus stored in that additional or supplementary chamber or réservoir 
for the sole purpose of imparting motion to the supplemental piston, 
his device would, within the ordinary use of words, contain the 
élément of actuation "by pressure from an auxiliary réservoir," 
whether the additional chamber were contained as a subreservoir 
within the auxiliary réservoir proper, or were placed entirely outside 
of the latter. The charging of such additional réservoir, not from 
the auxiliary réservoir, but in the same way as the auxiliary réser- 
voir itself is charged, viz. by admitting train-pipe pressure into it 
through a charging port, and then cutting ofif connection with the 
train pipe, does not seem to involve any substantial différence; and 
where the patent is a broad one, as this is, with a full range of 
équivalents, the maker of such a device may fairly be held an 
Infringer. Whether the device of the défendant contains such an 
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additional auxiliary réservoir in the chamber, P, above the piston 
face, is the question in dispute. For the brief moment when, after 
being cliarged, it is eut off from the train pipe, it seems to be such, 
and the compressed air which. it contains to be within a broad défini- 
tion of "auxiliary réservoir pressure," viz. air compressed at the 
locomotive, and which, passing through the train pipe, has got beyond 
a charging port, which thereafter cuts off its connection with the 
source of supply, and detains it as stored-up pressure to be used in 
an emergency. In view of the broad construction given to 376,837 
by the court of appeals, the defendant's device must be held to 
infringe this claim. Infringement of the third and fourth claims 
is not so clear, and those questions must be reserved for final hearing. 

Patent No. 393,784. 

This is the patent to Park, which the court of appeals held to be 
a subordinate one, entitled to but a narrow conscruction. Infringe- 
ment. is doubtfui, and the question had best be determined upon 
fuller testimony at final hearing. 

Cpmplainant may take an order for preliminary injunction in con- 
formity with this opinion. 



BURRILL et al. v. CROSSMAN et al. 
(District Court, S. D. New York. November 28, 1894.) 

1. Charter Part?— Demurhagb — Cesser Ct^ause. 

Ttie chai'ter party of the bark K. B. provided tliat her cargo of lumber 
should be discharged at Rio at tlie rate of 20,000 feet per day; tbat tlie 
Blaster sliould sign bills of lading as presented by the charterer; vessel 
to hâve a lien on the cargo for ail freight and demurrage; and charterer's 
tesponsibllity to cease when vessel is loaded and bills of lading signed. 
The lumber was shipped, and a bill of lading presented by the charterer, 
and signed by the master, deliverable to order, "freight payable as per 
charter," but without any other référence to the charter party. Delay in 
discharging having arisen at Rio, through actual naval warf are in the 
Bay of Rio, held: (1) ïhat under the contradictory provisions of the 
charter party, the charterer was not entitled to exemption from liability 
under the cesser clause where he had presented for signature a bill of 
lading which, contrary to the provisions of the charter, did not give the 
ship a lien on the cargo for the charter demurrage; (2) that the référence 
In the bill of lading, "freight as per charter party," did not impose on 
the consignée the duty of paying charter demurrage, without référence 
to any fault in the consignée; and that the charterer, therefore, remained 
liable for demurrage. If any, due under the' charter provisions. 

a. Same— Warf ARE at Port op Discharub — No Safe Aîtchorage — To Dis- 

, CHARGE AND BECEIVB, CONCURRENT DCTIES — ShIP'S INABILITY TO DlS- 
CHARGB — SbTTLBMBNT BY MaSTER VALID. 

The charterer, being required "to designate a safe anchorage ground 
at Rio," and "to discharge at the rate of 20,000 feet of lumber per day, 
or pay demurrage on default," pleaded that it was impossible to remove 
the cargo sobner than was done, by reason of naval warfare in Rio Bay, 
and a subséquent adjustment with the master at Rio, and payment and 
satisfaction of ail claims. Held, on exceptions, that this plea was a 
complète défense; that the duty of the ship to discharge and of the con- 
signée to receive were concurrent duties; that the answer of "impossl^ 
bility to remove the cargo" Included impossibility of the ship to perform 
her duty to discharge, which precluded any right to recover demurrage 
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while that Impossibility contlnued; that the duty of the charterer to desig- 
nate a safe anchorage ground, no time belng named, was to be perf armed 
wlthin a reasonable time, according to the clrcumstances; and that the 
major force of naval warfare was a valid excuse for the delay in desig- 
natlng a safe place of discharge; and that no "default" appeared for 
which demurrage could be claimed. 

On Further Hearing. 

Same— Natal Opérations— Majok Force— "Depatjlt" in TTnloading. 

Where the charter contained no deflnite number of lay days for unload- 
ing, but provided for discharge at the rate of 20,000 feet of lumber per 
day from the time the vessel was ready to discharge, with $59.46 demur- 
rage for each day of détention by "default of the charterer," and the 
answer alleged naval opérations in the port of discharge in conséquence 
of which it was "impossible to remove the cargo from the vessel sooner 
than it was removed": Edd (1) upon exceptions, that the duty of tho 
ship to deliver, and the charterer to receive, were concurrent duties, both 
of which were included in the "removal" of the cargo from the ship, and 
that there was no "default" on the part of the charterers so as to ineur 
demurrage during the time that the ship by reason of such naval opéra- 
tions was unable to deliver; (2) that the détermination of facts in regard 
to such obstacles in delivery in a distant port were peculiarly within the 
province of the master or the ship's local agent, and that a settlemént 
by them in respect to any claim for demurrage dépendent on such facts 
was presumptlvely valid and concluslve; (3) that it having been admit- 
ted on the argument of exceptions that the facts were substantially as 
pleaded in the answer, and the cause having been submitted for décision, 
and decided thereon, no amendment of the libel should be allowed in or- 
der "to confess, avoid, or explaln," under the fifty-first rule in admiralty, 
where the application therefor showed no mistake, nor any facts incom- 
patible With the légal effect of the facts stated in the answer. 

This was a libel by William Bumll and others against William H. 
Crossman and others to enforce a lien for demurrage. The case was 
heard as to the effect of a clause in the bill of lading providing that 
the charterers' responsibility should cease upon the loading of the 
vessel and the signing of the bills of lading; also upon exceptions to 
the rest of the answer, as constituting an insufQcient défense. 

George A. Black, for llbelants. 
Wheeler & Cortîs, for respondents. 

BEOWN, District Jtdge. The above libel was filed to recover 
for 53 days' demurrage, for the détention of the bark Kate Burrill, 
at Rio de Janeiro in ttie unloading of a cargo of lumber at the stip- 
ulated charter rate of $59.46 per day. The respondents in their 
charter of the vessel from the libelants had stipulated that the vessel 
should — 

"Be discharged at the rate of 20,000 feet per day, lay days to commence from 
the time the vessel was ready to discharge cargo, and written notice thereof 
given to the libelants or their agent; and that for each day of détention by 
default of said parties of the second part or their agent $59.46 should be 
paid; vessel to discharge at safe anchorage ground in Rio Bay, designated by 
charterers or their agent." 

The charter contained the further stipulations: 

"Vessel to hâve an absolute lien on the cargo for ail freight, dead freight, 
and demurrage; charterers' tesponsibility to cease when the vessel is loaded 
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and bllîs of lading are slgned; bills of ladlng to be slgned as presented wlth- 
out préjudice to thls charter; the vessel to be consigned to charterers' agents 
at port o£ discharge." 

The answer alleged that the lumber was shipped to the libelants' 
vendees in Rio under a bill of lading to order, which was indorsed to 
the vendees of the timber, and by the latter again indorsed to sub- 
vendees before the arrivai of the bark; that the delay was caused 
wholly by the acts of public enemies at Rio, to wit, certain vessels of 
war which were then in the harbor and making war upon the gov- 
emment of Brazil ; and that the flring between said vessels of war 
and the said forts made it impossible to remove the said cargo from 
the said vessel any sooner than it was removed. And further, that 
the captain of the vessel and the agent of the libelants acquiesced in 
the delay and recognized the necessity therefor; and when said car- 
go was delivered, accepted and received by ,the vendees, the sum of 
£515. 6s. 5d. was accepted in full satisfaction and payment of ail 
claims under the charter party. The respondents further claim that 
they were relieved from ail liability by the cesser clause of the 
charter above quoted. 

For the convenience of the parties, and to save the expense and 
delay of a commission to Brazil to take proof of the facts pertaining 
to the other défenses, the cause was brought to trial as to the eflect 
of the cesser clause above quoted. 

The provisions of the charter party are in form contradictory. 
One clause déclares that for every détention by default in receiving 
or discharging the cargo by said parties of the second part, or agent 
(the respondents), the demurrage, as above specifled, shall be paid 
by them. The other clause déclares that their responsibility shall 
cease when the vessel is loaded, and bills of lading are signed. A 
previous clause also provided that the cargo should be discharged 
at the port of destination at the rate of 20,000 per day. 

The gênerai intent of thèse pro\isions taken together manifestly is, 
that the ship shall be paid, not only freight, but demurrage for déten- 
tion beyond the stipulated time in discharging. The varions clauses of 
the charter in this regard should be interpreted consistently, so far as 
possible, with this gênerai purpose, as well as with its further pre- 
sumed purpose to relieve the charterer from the responsibilities at- 
tendîng a discharge of cargo to purchasers in distant ports, where 
the ship by means of the other provisions of the charter, having se- 
ciired to her a lien upon the cargo for both freight and demurrage, 
has it hi her power to enforce payment of her claims by means of that 
lien, without a resort to the charterers at the port of loading. In 
the cases of Clink v. Eadford [1891] 1 Q. B. 625, and Hansen v. Har- 
rold [1894] 1 Q. B. 612, the relation of thèse clauses to each other 
has been recently carefully considered in the English court of ap- 
peal, and the rule laid down is, that thèse différent clauses are to 
be applied and construed with référence to each other, and to the 
purposes above stated; and that where "the provision for a cesser 
of liability is accompanied by the stipulation as to a lien, then the 
cesser of liability is not to apply in so far as the lien, which by the 
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charter party the charterérs are enabled to create, is ûot équivalent 
to the liability of the charterérs"; and that "where the provisions 
of the charter party enable the charterérs to make such terms with 
the shippers that the lien which is created is not commensurate with 
the liability of the charterérs under the charter party, then the ces- 
ser clause vyill only apply so far as the lien which can be exercised 
by the shipowner is commensurate with such liability." 

This is substantially the construction that was given by this court 
to the cesser clause in the case of Hatton v. The Belaunzaran, 26 
Fed. 780; where notwithstanding the cesser clause, the charterer 
was held liable to pay démarrage, because under the right to effect 
a subcharter, he had required the ship to take a cargo of sait not 
of sufflcient value at the port of discharge to pay anything more 
than the freight stipulated for in the subcharter. 

In the présent case the respondents, as charterérs, had the right 
to require the master to sign bills of lading as presented, withont 
préjudice to the charter. This does not mean tha;t the bill of lading 
itself, or the consignée under it, ghould be subject to ail the obliga- 
tions of the charter; it means only that the charterérs' obligations 
to the ship and owners should not be aflected by the terms of the 
bill of lading thus signed on the charterérs' requirement. Gled- 
stanes v. Allen, 12 C. B. 202. 

The bill bf lading for the lumber in question provided for "paying 
freight for said lumber as per charter party dated 7th March, 1893, 
and average accustomed." A bill of lading in this form imposed 
upon the indorsee of the bill of lading who received the goods under 
it none of the stipulations of the charter except such as pertained 
to the payment of freight. Chappel r. Comfort, 10 C. B. (N. S.) 802; 
Smith v. Sieveking, 4 El. & Bl. 945; Pry v. Bank, L. E. 1 C. P. 689; 
Dayton v. Parke, 142 N. Y. 391, 400, 37 ÏST. E. 642. It was no notice 
to him of any other provisions of the charter, such as that he must 
discharge a certain quantity of lumber per day, or in default thereof 
pay a specified price per day for any further détention of the vessel. 
Under this bill of lading, the vendee was entitled to take the goods 
within a reasonable time, according to the circumstances on arrivai, 
and under the ordinary ruies of law as to liability to damages for 
détention, such as apply in the absence of any spécifie agreement. 
This is a very différent liability from that of a spécifie agreement 
that assumes ail risks of détention from whatever cause, and agrées 
upon a specified rate of damages. 

Had the bîli of lading provided for the payment of freight and 
"aH other conditions as per charter party", the latter provision would 
hâve been construed ejusdem generis as imposing upon the consignée 
the payment of something more than freight, and would hâve in- 
cluded the obligations referred to in the charter party respecting 
the rate of delivery, and the payment of the demurrage specified; 
though not necessarily including independent provisions of the char- 
ter party relating to différent subjects. Russell v. Niemann, 17 C. B. 
(N. S.) 163; Serraino v. Campbell, 25 Q. B. Div. 501, [1891] 1 Q. B. Div. 
283; Wegener t. Smith, 15 0. B. 285; Pôrteus v. Watney, â Q; B. 
Div. 634. 
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What the respondents, therefore, in this case virtually reqùired 
the master to do was, t) give a biÙ of lading for this lumber that 
required the master to deliver it to the indorsee of the bill of lading, 
without the payment of any charter demurrage at ail, such as the 
respondents had agreed should be paid; but which bound the coù^ 
signée to pay for such demurrage only as might arise through his 
own fault. Whether this was done inadvertently, or by design, is 
iminaterial as respects the ship. For the ship could only claim of 
the vendee according to the biU of lading. The bill of lading re- 
quirêd the ship to deliver the cargo contrary to that provision of the 
charter which provided that the ship should hâve a lien on the cargo 
for the charter demurrage. The cesser clause, and the lien clauses, 
were dépendent provisions; each was a considération for the other; 
and when the charterers reqùired the ship to forego the beneflt of 
her lien on the cargo for the charter demurrage by presenting, and 
tating fpom the master, under the bill of lading clause in the charter, 
a bill of lading which did not admit of a lien for charter demurrage 
on this cargo, the charterers could not claim the beneflt of the cesser 
clause as a release of the previous gênerai clause of the charter which 
made them answerable for demurrage. The décisions above quoted 
sustain this construction, which will be followed by me, as a just 
and reasonable construction of thèse several clauses. The cesser 
clause, therefore, is not a sufficient défense. 



On Further Hearing. 
(December 17, :1894.) 

BEOWN, District Judge. The exceptions to the other parts of the 
answer must be overruled. The facts stated in the answer, the 
truth of which must be accepted on this argument, amount, in 
my judgment, to a complète défense. As respects the lay days, the 
charter provided: 

"Lay days to commence from the time the vessel is ready to recelve or 
discharge cargo, and written notice thereof Is given to the party of the second 
part, or agent; and for each and every day's détention or default of the said 
party of the second part, or agent, $59.46 shall be paid; • * * vessel to dis- 
charge at safe anchorage ground in Rio Bay designated by charterers." 

The charter does not Sx a deflnite time from which the lay days 
are to be computed in any other way than from the time that the 
ship is "ready to discharge and gives notice thereof." The libel states 
that the ship arrived at Eio on the 30th of August, and that on the 
dth of September, 1893, "notice that she was ready to discharge was 
duly given," etc. 

The answer states, that "by reason of the acts of public enemies, 
to wit, certain vessels of war which were then in the harbor of 
Rio de Janeiro, and were engaged in flring upon the forts and making 
war against Brazil, they were prevented from removing the cargo 
any sooner than they did"; and that "the flring between said ves- 
sels of waf and the forts made it impossible to remove the cargo 
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from tlie said vessel any gooner than it was removed"; and that after 
the discharge, the agent of the libelants, and the consignées made a 
settlement in full satisfaction of ail claims under the charter party, 
and the balance found due was paid. 

The substance of this défense is that by reason of the public enemy 
and actual warfare in Rio Bay, it was "impossible to remore the 
cargo from the vessel" sooner than was done. It was the vessel's 
duty "to remove the cargo from the vessel"; for that is the act of dis- 
charge; and it was the consignee's duty to receive it as removed; 
in this case at the rate of 20,000 feet per day. The sMp's duty to 
remove and discharge the cargo, and the consignee's duty to receive, 
are concurrent duties; and where performance by either is prevented 
by major force, neither is in "def ault" unless that risk has been as- 
sumed by the charterer or consignée under the contract, which is 
not the case hère. Ford v. Coteswoith, L. R. 4 Q. B. 127; L. R. 6 
Q. B. 544; Kay v. Field, 10 Q. B. Div. 241; Dahl v. Nelson, 6 App. 
Cas. 38; Carsanego v. Wheeler, 16 Fed. 248; The Spartan, 25 Fed. 
44, 51. 

This case is quite différent from those in which a charterer has 
contracted to discharge the cargo within a certain time after "ar- 
rivai," and thereby takes ail risks of delay. Under this contract, (1) 
the charterer was to designate a safe anchorage ground for dis- 
charging in Rio Bay, and (2) the vessel was to get in readiness to 
discharge, and then to give notice thereof, before the lay days would 
begin. The vessel was not bound to undertake a discharge at an 
unsafe place; nor was the charterer required to receive the cargo 
at an unsafe place, nor outside of Rio Bay. No time being stipulated 
within which the charterer should designate a safe place of dis- 
chai^e, he was bound to do this within a reasonable time, according 
to ail the circumstances. Henley v. Ice Co., 14 Blatchf. 522, Fed. 
Cas. No. 6,3C4; Fish v. 150 Tons of Brown Stone, 20 Fed. 201, and 
cases there cited; Paquette v. Cargo of Lumber, 23 Fed. 301; The 
Spartan, supra. The answer, in effect, allèges that this was done 
as soon as possible. 

The libel does not allège that the vessel was actually ready to 
discharge at any time before the discharge actually began. It only 
asserts that notice of readiness was given. That is a very différent 
thing. Such notices are often given by shipmasters in the attempt 
to set demurrage running, before the ship is ready or able to per- 
form her obligation to discharge. Carsanego v. Wheeler, supra; Teil- 
man v. Plock, 17 Fed. 268, afarmed 21 Fed. 349. 

The plea of accord and satisfaction is also a sufflcient défense. 
Questions of safety of the vessel in discharging, of actual ability and 
readiness to deliver, dépendent on the circumstances existing at a dis- 
tant port, are peculiarly within the province of the master, or the 
ship's local agent, to consider and to détermine in their relations 
to such a question as that of demurrage; and a settlement by either 
with the charterer or consignée is presumptively valid and con- 
clusive, and should only be set asîde upon such spécial proofs as in 
equity would invalidate settlements with the principal, nothing of 
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wMcJi hçre appears. Alexander v, Dowie, 1 HurL & N. 152j Tlie 
Gulnare, 24 Fed. 487. 
The exceptipiiB are, therefore, overruled. 



Motion to Amend Libel. 
(December 31, 1894.) 

BEO^N, District Judge. This case.has been twice heard upon 
exceptions by the libelants to the answer, upon the understanding— 
at least o^ tte part 6f the court — that the hearing was to be treated 
as a trial' o£ the cause, upon the admission of libelants' counsel in 
opèn court that the facts were correctly stated in the answer; this 
coursé being adopted in order to avoid the expense and delay of a 
commission to Brazil, in case the facts, al^eged in the answer should 
be held to coiistitute a légal défense. " lyo opinions haye been de- 
livered "by the court af ter thèse hearings. The lattter being adverse 
to the libelants, their proctor now moyes for leave to withdraw the 
exceptions, and to amend their libel, "so, as to confess and avoid, exr 
pl^in and add to, the new matter set forth in the answer.'' This, if 
allowed^ woiild involve quite a substantial departure from the un^ 
derstan,(îiiag had, at least by the court, in the previous proceedings, 
which wouïd hâve been quite différent had it been considered that 
anysnch application as the présent was to be subsequently made. : 

Thé otily,m.isunderstanding now ajleged by the. libelants' proctor 
I understand to be as to the scope of thç, words in the answer, "im- 
possible torèmove the cargo"; but on the argument and before sub^ 
mission, the court stated that "remoyal" induded delivery by the ship 
as well'as receipt by the consignée. 

The last hearing was upon the admission of counsel in open court 
that the facts were stated with substantial correctness in the an- 
swer; vi;z,, that naval warfare in the harbor of Eio "made it impos- 
sible tb rémôve the cargo sooner," which the court held to be a ma- 
jor force, under which the consignée or charterer was not in "de- 
fault"; and further, that the facts respecting such warfare, and the 
extenf of its interférence with the vessel's discharge in a distant 
port were specially within the scope of the master's authority to ap- 
preciate and détermine, as the représentative of the shipowners; 
and that any settlement made by him in satisfaction of freight and 
demurrage, or of "ail claims," as alleged in the answer, was within 
his lawful power, and was binding upon the libelants. 

The application to confess and avoid, does not set up any facts 
inconsistènt with what was admitted on the previous hearings, and 
stated in the answer. The affidavit doeS; show that a. sâfe place was 
at first desighaitéd, and the discharge begun; but that the discharge, 
after it was commenced, ^^as suspended at différent tîmea for up- 
ward of bà' dàys, the delay claimed in the libel; and the affidavit 
does not afflrm ,or suggest that this suspension was not caused solely 
by the naval Jïostilities stated in the answer, or that suspension was 
not the necessàry resiilt of those hosnlities. Thé affidavit, there- 
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fore, inferentially conflrms the answer to this estent and the ad- 
mission made on the argument The forced interruption of the 
Bhip's power to deliver, where no time has been agreed on, stops 
demurrage, as much as her inability to begin would stop it. It is 
a case of a concurrent duty in the ship to deliver, because the ohar- 
terer hère did not contract to assume the risk of her inability to de- 
liver 20,000 feet per day; and whenever she was unable to do that, 
no matter what the cause, she could not claim demurrage. Ford 
V. Cotesworth, L. R 4 Q. B. 127; Riley v. Cargo Iron Pipes, 40 Fed. 
605; The J. E. Owen, 54 Fed. 185. 

The application further states an "intent to allège" that the sum 
paid was only ttie amount of the freight due; and to deny the au- 
thority of the master, or of Phipps Bros. & Co., agents, to receive 
that sum in fuU satisfaction of ail claims and demanda, and also to 
deny that they had any authority to make or state an account re- 
specting ail claims under the charter party. Tihe déniai of the mas- 
ter's authority is a mère question of law. The aflSdavit does not 
state that the amount paid at Rio was not there paid and received or 
intended as a settlement of ail claims for freight or demurrage. 

The libelant's counsel claims an absolute right under the flfty-first 
rule of the suprême court in admiralty to amend the libel in order 
to confess, avoid and explain as above stated. Though suoh an 
amendment would undoubtedly be aUowed if applied for at a proper 
time, no such right exists after the parties hâve proceeded to a hear- 
ing upon the pleadings; nor if it did, could it be allowed upon the 
mère affidavit of the proctor, as in this case, as to what the libel- 
ants "tntend to allège," where no fact is set forth in the application 
incompatible with the allégations of the answer, or avoiding their 
légal effect. As respects mère déniais of such allégations, no such 
amendment is necessary. 

The application is, tiierefore, denied. 
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BLACK DIAMOND COAL CO. v. O'NEIL. 

(District Court, N. D. Califomla. ûecember 13, 1894.) 

No. 11,065. 

ADMIBAI/TT— EnpORCEMENT of ClAIMS ON MORTGAGKS. 

Thotigli a court of admiralty bas no Jurisdiction to entertaln Independent 
actions to foreclose mortgages upon vessels, yet, when such court lias a 
fond to dispose of arlsing from the sale of a vessel, it may entertaln claims 
based on mortgages, pass on their validity and prlority, and order them to 
be satisfled out of the fund, subject to the precedence of ail maritime liens 
and the snperior egultles of liens and claims otber tban maritime. 

O., the owner of a steam tug, had a running account with the P. Co. for 
adyances and supplies, to secure whlch, with future advances and crédits, 
he gave his note for $3,000, secured by a mortgage on the tug. Subse- 
quently he gave a second mortgage on the tug to one B. for advances and 
supplies. O. made payments from time to time to the P. Co., which caUed 
upon him for such payments whenever the amount of his accoimt exceeded 
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tbe amount of the nlortgage securlty. Whenthe P. Co. flrst learned of the 
mortgage to B., O.'s account exceeded the security by $612.74, and the P. 
Co. afterwards inade furtûer advances td the amount of $2,244. The tug 
baylng been libeled by another party, and sold, and a surplus remaining 
In court, clalms were presented by the P. Co. and B. HM that, as to the 
advances made by the P. Co. after It leamed of B.'s mortgage, Jts clalm 
was inferlor to the equitles In favor of B. 

B. Samk— Application of Patmbnts. 

O. made two payments to the P. Oc, after It leamed of the mortgage to B., 
of $2,377.12 and $300 respectlvely. The CivU Code of Californla, where the 
transactions were had, provides that, in case of application of paymenta 
by the court, payment shall be made "• • • (3) of the obligation earll- 
est in date of maturlty; (4) of an obligation not secured • * *; (5) of 
an obligation secured • • •." Eeld, no application havlng been made by 
elther party, that. In accordance both with tlils statute and with gênerai 
équitable principles, the payments made by O. to the P. Co. should be ap- 
pUed, flrst, to the part of his indebtednesa remaining unsecured when tha 
P. Co. leamed of the mortgage to B., and then to the réduction of the se- 
cured debt 

This was a libel by tbe Black Diamond Coal Company against tbe 
«team tug Katie CNeU, Patrick O'Neil, claimant. Tbe tug waa 
Bold and a surplus remained in tbe registry of tbe court Tbe Paciûo 
Marine Supply Company and William J. Brady file pétitions against 
sucb surplus. 

Pétitions against the remainder of proceeds in tbe registry of tbe 
court for supplies furnisbed and labor done to tbe tug Katie O'Neil, 
and for tbe liquidation of a flrst and second mortgage given upoa 
the tug to secure debts due and to become due. 

M. L. Grerstle and Warren Gregory, for petitioner Pacifle Marinei 
Supply Co. 
Eeddy, Campbell & Metson, for petitioner William J. Brady. 

MOREOW, District Judge. This case now involves tbe peti-" 
tions of tbe Pacifle Marine Supply Company and of William J. 
Brady against tbe proceeds of sale of tbe steam tug Katie 
O'Neil. Tbe claim of tbe libelant, the Black Diamond Coal Com- 
pany, and those of several others who intervened, bave been pre- 
viously adjudicated. Tbe claims of tbe two petitioners above referred 
to corne now before tbe court on exceptions to two reports flled by 
tbe commissionér to whom the above claims were referred for proof. 
Tbe questions raised by thèse exceptions involve the priority and 
liquidation of certain claims made upon the remainder of the pro- 
ceeds in tbe registry of tbe court derived from the sale of the steam 
tug Katie O'Neil. Thèse claims are as follows: (1) By the Paciflo 
Marine Supply Company, for supplies furnisbed to the tug, and al- 
leged to constitute a lien, under the state statute, amounting to 
f 1,107.82. Of this sum the commissionér allowed $196.70 for coal 
furnisbed for the use of the Katie O'Neil. The proof, as to ail the 
other items alleged to bave been furnisbed for the use of tbe tug, 
does not satisfactorily establisb the claim that tbe supplies were in 
fact for the use of that vessel. (2) By William J. Brady, for mate- 
rials supplied and labor done to the tug, amounting to $42.20, of 
which tbe commissionér allô wed the sum of $35.20, thJe différence of 
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$7 being for an item tiiat was furnished mote than a year before 
suit, and was barred, therefore, by the state statute under wMch the 
lien was claimed. No exception was taken to this allowance, and 
the report of the commissioner in that respect should be confirmed, 
the charges appearing to be proper and reasonable. (3) A claim for 
$3,000, by the Pacific Marine Supply Company as the holder of a 
note and mortgage for that amount, giyen by Patrick O'Neil, with 
the tug as security, on April 29, 1893. (4) A claim for |1,320.58, by 
William J. Brady as the holder of a note and mortgage in that sum, 
given also by Patrick O'Neil, with the tug as security, on July 21, 
1893, and constituting a second mortgage on that vessel. 

With respect to the claims made against the proceeds to satisfy 
thèse two mortgages, it is now indisputable law that this court, as 
a court of admiralty, would hâve no jurisdiction to entertain inde- 
pendent actions brought to enforce or foreclose mortgages given upon 
vessels. The John Jay, 17 How. 399. But, when the court has a 
fund to dispose of, as in this case, it may entertain claims based on 
mortgages, pass upon their validity and priority, and order such to 
be satisfied ont of the fund in the hands of the court, subject, how- 
ever, to the paramount precedence of ail maritime liens, and the 
superior equities of liens and claims other than maritime. The An- 
gélique, 19 How. 239; The Lottawanna, 21 Wall. 558; The Island 
City, 1 Low. 375.^ The sum realized from the sale of the tug was 
$5,200. Of this amount, after satisfying the claim of the libelant 
and several interveners, there remains in the registry the sum of 
$2,317.46. This amount being insufflcient to liquidate in full ail of 
the four claims above referred to, it therefore becomes important to 
détermine which of the claims are entitled to priority, and in what 
amount. As to the two claims for supplies, materials, and labor, no 
difficulty arises. They are undoubtedly entitled to préférence over 
the mortgages. The contention is with respect to the latter, and 
it concerns, not so much the priority, as between themselves, of the 
two mortgages, as it does the application to be made by the court 
of two payments given by O'Neil, the owner of the tug, upon the run- 
ning account for advances and supplies which the first mortgage' 
held by the Pacific Marine Supply Company was designed to secure. 

The exceptions to the reports of the commissioner are taken by 
William J. Brady, holder of the second mortgage. He excepts, first, 
because the commissioner allowed $196.70 for coal furnished the tug; 
whereas, it is claimed, he should hâve found that there was nothing 
due the Pacific Marine Supply Company for supplies. Secondly, he 
excepts because the commissioner has not found or reported to the 
court how much, if anything, is now due and unpaid on the note and 
mortgage held by the Pacific Marine Supply Company on the tug; 
whereas, it is claimed, the commissioner should hâve found that said 
note and mortgage hâve been f ully paid ofE and discharged as against 
the subséquent mortgagee, William J. Brady. Thirdly, he further 
excepts because the commissioner has not found how much, if any- 
thing, is now due and unpaid on the note and mortgage held by 

1 Fed. Cas. No. 7,109. 
v.65F.no.l — ^8 
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William J. Brady; wliereas, it is claimed, hie should hâve found that 
the whole amount of said note and mortgage is still due and unpaid. 

As to the flrst exception, which is directed to the allowance of 
|196,70 for coal, the report of the commissioner should be conflrmed. 
The aggregate of the claims for supplies alleged to hâve been fur- 
nished to the tug by the Pacific Marine Supply Company, and in- 
cluded in their pétition against the proceeds, amounts to $1,107.82. 
The commissioner reported in favor of one item only, and then but 
for one-half of the amount claimed. He reported the sum of |196.70 
as being justly due. This was for coal furnished to the tug and 
actually consumed by her. While the testimony tends to show that 
ail the coal for which a claim is made was furnished by the com- 
pany, the évidence of Oapt. O'Neil, the owner, established the fact 
that but one-half of it was used by the tug itself. Therefore, ob- 
viously, a lien for but one-half of that quantity could be impressed on 
the tug or collected from the proceeds of sale. The remaining items 
ineluded in this claim may be dismissed with the observation that 
the proof of their being furnished for the use of, and being actually 
used by, the tug, is too insufflcient to justify the vesting of a maritime 
lien. 

The remaining two exceptions will hâve to be disposed of to- 
gether. They involve the important question of this case, which 
is one essentially of the application to be made by the court of two 
payments by O'Neil upon the running account he had with the 
Pacific Marine Supply Company for advances and supplies furnished 
to the tug, which account was secured to the extent of $3,000 by 
O'Neil's individual note in that sum and by a mortgage on the 
tug. A statement of the leading facts is necessary to convey a 
proper understanding of the law applicable thereto. Patrick O'Neil 
was the sole owner of the steam tug Katie O'Neil. He had a run- 
ning account with the Pacific Marine Supply Company, commencing 
March 17, 1893, and continuing until about the end of that year, 
for advances in cash and supplies and merchandise furnished for 
the alleged use of the tug in, and incidental to, her employment of 
towing barges to and from certain quarries and conveying mer- 
chandise and supplies to those places. O'Neil made payments on 
this running account from time to time. A copy of the account was 
introduced in évidence and marked ''Exhibit A." It shows the va- 
rions sums advanced and the amounts charged for merchandise 
furnished to Capt. O'Neil for the alleged use and benefit of the tug, 
and also the several crédits made by the latter. To secure the Pacific 
Marine Supply Company on this running account, Capt O'Neil, on 
April 29, 1893, gave his note to the company for |3,000, and mort- 
gaged the tug to them as security therefor. The mortgage was duly 
recorded on that day at the customhouse in San Francisco. It 
was testifled that the considération for this note and mortgage was 
$2,000 in cash and a further crédit of f 1,000. PracticaUy speaking, 
it was for debts due and to become due. The note recited that it 
was due in four months from date (April 29, 1893), and that it 
bore interest at 1 per cent, per month. On July 21, 1893, Patrick 
O'Neil gave a second mortgage on the tug tx» William J. Brady for 
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$1,320,5^, to secure Ms note for that sum, payable November 30, 
1893. This mortgage was also duly recorded in the CTistonJiouse. 
The considération was |500 in cash, and $820.58 for labor performed 
and materials furnished to the tug. The Pacific Marine Supply 
Company, holder of the first mortgage, had no notice of the exist- 
ence of the second mortgage until about October 28, 1893. On the 
other hand, Brady elaims that he did not know of the first mortgage 
when hé took his mortgage to secure O'Neil's note for $1,320.58. 
Capt, O'Neil says he cannot state whether he informed Brady of the 
first mortgage on the tug, and Brady displays an equal uncertainty 
of recollection, and seems to hâve contented himself with referring 
the matter to his attomeys for investigation, and cannot now say 
whether he èver received iaiiy reply frotn them on the subject. The 
recording pï ,the first .mortgage was, however, constructive notice 
to ail subséquent incumbrancers, and Brady, .therefore, took his 
mortgage subject to the prior lien. At the time when the Pacific 
Marine Supply Company first became aware of Brady's mortgage, 
which, as stated, was about Oçtpber 28, 1893, the account of O'Neil 
with the company showed a total indebtedness of $14,697.19, upon 
which payments had been made to the amount off 11,084.45, leaving 
à balance due of $3,612.74. This amount, it will be obserred, was 
$612.74 in éxcess of the mortgage security of $3,000, and hence this 
balance of] $612.74 was,. on October 28, 1893, an unsecured indebted- 
ness in that amount. Subséquent to the 28th of October, 1893, when 
the Pacific Marine Supply Company received notice of Brady's mort- 
gage, the company continued to make advances and to fumish mer- 
chandisè. Thèse advances reached the furthér or additional sum 
of $1,988.75 on December 11, 1893, when O'Neil made the next pay- 
ment of $2,377.12; and $2,244 on January 6, 1894, when he made 
the final payment of $300 upon the account. With respect to thèse 
additional advances of money and charges for merchandise furnished 
subséquent to the notice of October 28, 1893, I find no difficulty in 
detennining that they stand, in this account with O'Neil, inferior 
to the equities in favor of the claim of Brady under his second 
mortgage. Tapia v. Demartini, 77 Cal. 383, 19 Pac. 641. 

We come now to the real question in controversy. As before 
stated, O'Neil made two payments to the Pacific Marine Supply 
Company subséquent to October 28, 1893. The first, on December 
11, 1893, was for $2,377.12, and the other, on January 6, 1894, was 
for $300. Together they aggregate $2,677.12. It is with the appli- 
cation, to be made on this account, of thèse payments, that the ques- 
tion of difiiculty arises. O'^Neil made no spécifie application of thèse 
payments to the extinction of any particular debt or debts. But 
évidence was introduced upon the hearing of the exceptions tending 
to show that the créditer did make an appropriation of thèse pay- 
ments, and that such was made by it with a view of extinguishing 
that portion of the running acpount which exceeded the amount of 
the security of $3,000. In other words, that the creditor applied 
the payment of $2,377.12 on December 11, 1893, first to the unsecured 
portioi^ of the running account, amounting to $613.74, and the bal- 
ance of $1,764.38 on the secored .portion of $3,000. The secretary of 
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the coinpany testified that when the debts exceeded the amount of 
the collatéral, viz. $3,000, payment was urged, and that the account 
be redùced to the amcJunt of the mortgage. It f reqliently happened 
that the account exceieded the sum of $3,000, whereupon a demand 
was made npon O'Neil that he shoiild pay inoney and rediice the in- 
debtedness in excess of the mortgage. O'Neil had a contract with 
the govemment, and, as he was paid by drafts on the treasury, he 
woTild tum the drafts over to the company as payments On account. 
The state of this account with O'Neil for the period commencing 
March 17, 1893, and ending October 28, 1893, was as foUows: 

Débit side of the account: 

Cash advanced , $ 9,98T 80 

Merchandise chargea 4,599 26 

Interest 110 13 

$14,697 19 

Crédit by payments as foUows: 

Aprll IT, 1893 ? 338 74 

May 31, " 1,15100 

June 13, " 1,976 03 

July 7, " 1,999 99 

August 4, " 1,273 14 

September 5, " 2,745 49 

October 25, " 1,600 00 

$11,084 45 

Balance due $3,612 74 

The payments of December 11, 1893, of $2,377.12, and of January 
6, 1894, of |300, were credited upon the account in the same manner 
as the preceding payments. The account itself does not show that 
thèse payments were applied to the extinction of any particular debt 
or debts. The two payments are simply entered in the order of 
their date, just as if tiiey were crédits upon the entire account, irre- 
spective of the extent to which the indebtedness was secured. But 
it was immaterial to the company whether the payments were ap- 
plied to the first or last items of the account, if they were flrst ap- 
plied to extinguish the indebtedness in excess of thé security. The 
mortgage was a continuing obligation, and was so treated by both 
parties; but whether it remained stationary, and covered only the 
flrst items of the account to the amount of |3,000, or moved up and 
covered later items as payments were made and applied to the flrst 
items of the account, did not concem the company in dealing with 
the account and its security. In either way, the mortgage was held 
for the f ull amount of its pecuniary obligation. The crédits in the 
account, as they are entered, are therefore consistent with the in- 
tention of the company to apply the payments, first, to the extinguish- 
ment of the unsecured pOrtion of the account, Whether applied to 
tlie payment of the debts in the order of their priority or not. Hence 
I conclude that there wà^ an appropriation of the payments by the 
creditor, first, to the unsecured portion of the t^ccount, and lien the 
balance to thé account as secTïred by the nlortgage on tiie tug. 
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But, if I am wrong în this view, — and the fact was that neither the 
debtor nor the creditor made any spécifie appropriation,— it then 
devolves, in accordance with tlie well-settled raie relating to the ap- 
propriation of payments, upon the court to do so. Cremer v. Hig- 
ginson, 1 Mason, 323, Fed. Cas. No. 3,383; Stone v. Seymour, 15 
Wend. 19; Field v. Holland, 6 Cranch, S. Ail of the above author- 
ities agrée that the court, in the discharge of this duty, is to be gov- 
emed by a sound discrétion. While it is true that courts of ad- 
miralty are not courts of equity, yet whenever the ends of justice 
require, or the peculiar exigencies of a particular case demand it, 
they do not hesitate to apply équitable principles. The Eclipse, 135 
U. S. 599, 608, 10 Sup. Ct. 873. In this case the équitable power in 
disposing of the fund may be said to be plenary, for the court, in 
distributing it, will seek to do fuU and complète justice. This prop- 
osition is well stated in National Bank, etc., v. Mechanics' Nat Bank, 
94 U.S. 439: 

"The ruie settled by this court as to the application of payment Is that the 
debtor or party paylng the money may, If he chooses to do so, direct its ap- 
propriation; if he fall, the rlgbt devolves upon the creditor; If he fall, the 
law will make the application according to Its own notions of justice. Nei- 
ther of the parties can mal^e It after a controversy upon the subject has arisen 
between them, and a fortiori not at the triail." 

But it is claimed that section 1479 of the Civil Code of this state 
prescribes a rule for the application of payments that must govern 
the court. This section, after providing that the debtor shall hâve 
the primary right of making an appropriation of payment, and, if he 
fail, that the creditor may then do so, reads as follows: 

"If neither party malies such application within the time prescribed herein, 
the performance must be applied to the extinction of obligations In the fol- 
lowlng order: * • * (1) Of interest due at the time of performance; (2) 
of principal due at that time; (3) of the obligation earllest in date of matur- 
ity; (4) of an obligation not secured by a lien or collatéral undertaking; 
(5) of an obligation secured by a lien or collatéral undertaking." 

In support of the claim of the second mortgage, it is contended 
that O'Neil's payments to the Pacific Marine Supply Company should 
be applied to the account, in accordance with subdivision 3 of the 
section of the Civil Code, in extinguishment of the debts in the order 
of their priority, the oldest being paid flrst. This method of ap- 
propriation, it is claimed, would leave the last items of the account 
unpaid and unsecured. On the other hand, it is contended, in sup- 
port of the claim of tlie flrst mortgage, that the payments should be 
applied in accordance with the requirements of subdivisions 4 and 
5 of the section; that is to s? y, flrst to tl^e extinguishment of the 
debts not secured by the mortgage, and the balance to the debts so 
secured. This section of the Code does not appear to hâve been 
passed upon by the courts of this state with respect to the relations 
of thèse three provisions to each other. In the light of authority, 
a reasonable construction of thèse subdivisions would seem to be 
that subdivision 3 must gpvern in a case where the obligations are 
either secured or unsecured, and subdivisions 4 and 5 where one is 
secured and the other is not secured. In this view of the law, the 
jpayment pf $2,377.12 on December 11, 1893, would be applied, flrst, 
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to the pajTpaent iof the indebtedness of $612.74 in eïcess of the mort- 
gage, leavipg 11,764.38, and the payment of January 6, 1894, of |300, 
aggregating $2,064.38, to be applied to thât portion of the account 
secured by ,the mortgage. Deducting this last amount from $3,000, 
the amount of the mortgage, and there would remain a balance of 
$935.62, for which the mortgage stands as a security. 

Upon; a careful considération of the varions equities existing and 
claimed foor in this case, I think the raethod of applying the pay- 
ment^ ini question as hère indicated is correct in principle and in ac- 
cordance with the requirements of the statute. This same rule of 
appropriation was sanctioned by the suprême court of the United 
States inthe case of Field v. Holland, 6 Cranch, 8. Chief Justice 
Marshall, in delivering the opinion of the court, thus clearly stated 
the équitable principle that shôuld govem in such a case. He said : 

"Tbe principle that a debtor may contrôl, at will, the application of hls 
payments is not controverted. Nelther Is It denled that, on his omittlng to 
make this application, the power devolves on the creditor. If this power be 
exercisçd b;^ nelther, It becomes the duty of the court; and in its performance 
a Sound discrétion Is to be exercised. It is contended by the plaintifCs that, 
if the payinents hâve been applied by neither the créditer nor the debtor, 
they ought to be applied in thé manner most advantageous to the debtor, 
becailse it must be presumed that such was his Intention. The correctness of 
this conclusion cannot be conceded. When a debtor fails to avall himself 
of the power which he possesses, In cpnsequepce of which that power de- 
volves on the creditor, It dQes not appear unreasonable to suppose that he : 
Is content with the manner in Which the creditor will exercise it. If neither ^ 
party aVails himself of hls power, in conséquence of which it devolvps on 
the court, ■ it would seem reasonable that an équitable- application should be 
made. It being équitable that the whole debt should be paid, it cannot be 
inéquitable to extinguish first those debts for which the security is most 
precarlous. That course has béen pursued in tïie présent case." 

This rule so commends itself for its fairness and equity, and, in 
my opinion, applies so well to the facts of the case at bar, that 
further citation of authority woUld seem to be unnecessary. It 
may be stated, however, that it was foUowed, upon the authority of 
Meld V. Holland, in Schuelbenburg t. Martin, 2 Fed. 747, by the 
circuit court, as well as in other cases therein ref erred to. See, also, 
Langdon v. Bowen, 46 Vt 512; Pierce t. Sweet, 33 Pa. St 151; Gaston 
V. Barney, 11 Ohio St. 506. It is difQcult to conceive of any différent 
rule that would more nearly do justice to ail concerned. It is true that, 
because of the inadequacy of the procèeds to answer ail the proved 
clainis, the mortgage debt of Brady will suffer to some extent ; but it 
must be remembered that he holds a second mortgage, and that M» 
claim is the least preferred of those nôw before the court. And in 
this respect the claim of the Pacific Marine Supply Company, as to 
that part of its running account subséquent to notice of Brady's 
mortgage, which is, confessedly, inferior to the equities of the latter*» 
claim, is in a worse position; for the partial satisfaction of Brady'a 
mortgage will exhaust the remainder Of procèeds, and the company, 
therefore, will dérive no satisfaction from the procèeds of the sale 
of the tug for such advances as weré made and merchandise fur- 
nished subséquent to October 28, 1893; It may be said that the fault 
lies with the ihsufficiency of procèeds to meet ail the demands ac- 
cording to their varioùs order and equities, and not with the inhérent 
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justness of the principles applied by the court in making this final 
distribution, which will be as follows: As the court is advised that 
there is still pending before the commissioner for his report a claim 
for seaman's wages, amounting to $240, this sum should be set apart, 
with such costs as are lîkely to accrue, awaiting the adjudication 
of that claim. The sxims of $196.70 and $35.20 will be paid to the 
Pacific Marine Supply Company and William J. Brady, respectively, 
for supplies, materials, and labor done to the tug. The sum of 
$935.62, the balance due on its mortgage on the tug, will be paid to 
the Pacific Marine Supply Company. The residue, after pay- 
ing the costs of suit, will then be paid to William J. Brady, in partial 
satisfaction of his second mortgage. He will also get the beneflt of 
such part of the amount reserved to abide the resuit of the claim 
for seaman's wages as the court may décide the latter not entitled 
to. Let decree for thèse several amounts be entered and an order of 
distribution made. 



THE HATTIE BELL. 

JOHNSON V. THE HATTIE BELL (WOOD et al., Interveners). 

(District Court, D. Oregon. December 17, 1894.) 

No, 3,48G. 

ADMraALTT— Rbakhest of Vessel— Whbn Pbrmissible. 

The rule allowing the rearrest of a vessel In case of misrepresentation 
and (raud or of an improvldent release goes no further than to allow 
such rearrest before Judgment, and after the cause of action has be- 
come res judicata there is no power In the court to oi"der a rearrest 

This was a libel by A. H. Johnson against the steamer Hattie 
BelL Z. 0. Wood and otiiers intervened, and petitioned for the 
rearrest of the vessel, and her condemnation in satisfaction of their 
clairas, as set forth in their libel, under which the vessel had been 
previously arrested, and discharged upon bond. 

James F. Watson, for petitioners. 
Eobept T. Platt, for claimant. 

BELLINGER, District Judge. The Hattie Bell was heretofore 
libeled, at the suit of the petitioners, to enforce certain liens held 
by them, ajid was released upon a bond flled by the claimant. Upon 
her release the vessel was taken into the custody of a state court 
by the receiver of a company having a mortgage lien thereon, where 
Bhe was subsequently sold on foreclosure, and passed by successive 
transfers to her présent claimant, the Washougal & La Camas Trans- 
portation Company. The interveners in the suit referred to now 
pétition the court, alleging that the bond upon which the release 
waa had was a fraudulent bond; that the surety therein is without 
property, or ability to respond to the judgment entered thereon; 
that he signed suoh bond through the misrepresentations of the 
clamant of the vessel; and that lie afBdavit attached to such bond, 
purporting to be made by such surety, is false and forged, — ^and they 
pray for a rearrest of sudh vessel, and for her condemnation in sat- 
isfàctioix of the liens of the petitioners, as set forth in their libeL 
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Subséquent to tte rdease of the vessel, the interveners, with. notice 
of the claim made by the surety in the undertaldng for the releâse 
of the vessel that a fraud had been practiced upon him, and that 
said bond was wortUess, took a judgment in thisi court against the 
stipulatora on such bond for the aggregate amoUnt of their claims. 

The ruie allowing the rearrest of a vessel in case of misrepresen- 
tation and fraud, or of an improvident release, goes no further than 
to allow such rearrest before judgment, and in such case the power 
must be exercised with great care and caution; It is argued in 
support of the pétition that there is a distinction between cases 
where it is sought to amend the libel so as to increase the amount 
claimed, and those cases where no such amendment is sought, and 
that this explains the restriction, upon the power of the court to or- 
der a rearrest, to cases that hâve not proceeded to judgment. I am 
of the opinion that such distinction does not exist. The reason why 
a rearrest will not be allowed after judgment is because the cause 
of action has passed into res judicata. It is true that, in the cases 
cited by the présent claimant, applications were made to amend 
the libels so as to increase the amount of the claims, as well as for 
rearrests of the released vessels, but the refusai to order the re- 
arrests had nothing to do with the question of amendment There 
could be neither amendment nor rearrest, because of want of power 
in the court to direct either; the cause of action, as already stated, 
having become res judicata. If it was within the power of the court 
to grant the prayer of the pétition, its exercise, upon the facts pre- 
sented, would not be justifled. In taking their judgment, the inter- 
veners chose to rely upon the bond, with knowledge of its charac- 
ter, or with such notice as has the effect of knowledge. The bond is 
not a nullity. The fraud that is charged in respect to it affects its 
sufBciency, not its obligatory character. The proceedings and sale 
in the state court were authorized by what was done hère in the 
petitioners' case. The comity that exists between courts, and the 
importance that attaches to such sales as this, will not permit them 
to be disregarded, unless the authority is elear and the circumstances 
of the case imperatively demand it. The pétition is dismissed. 



THE HAYTIAN REPUBLIO. 

UNITED STATES v. THE HAYTIAN REPUBLIO (BURCKHARDT et al., 

Interveners). 

(District Court, D. Oregon. December 17, 1894. 

No. 3,403. 

1. Maritime Libns— Monet Loatsed to Ownbrs— Advebtisbments fok Busi- 
ness. 

Money loaneâ to the owners to be used In running tlie vessel, and in fact 
applied to that purpose, is a crédit to the owners, and not a lien on the 
ship; and the same la true of bills for the ship's advertisements for busi- 
ness. 

8. SaMK — FORFEITUBBl 07 VeSSEL FOR SMUGGLIKG — KNOWLEDGE DP 8UPPI/V 

Men. " 

The fact that a shlp has been arrested for smuggling, anu released on 
bonàihéld Buffleient to put peraons subseqùently furnlshing her with sup- 
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plies upon inquiry as to her character, and to defeat thelr clalms, aa 

against the government's right to a forfelture. 
8. Same— Supplies in Home Port— Orbgon Statdte. 

The Oregon statute whlch gives a lien for supplies fumlshed in the home 

port applies only to vessels navlgatlng the waters of the state, and not to 

a ressel used excluslvely in navlgatlng the seas between ports of the state 

and foreign ports. 
4 Samb— FoRPBiTUBB — Liens for Pbbvious Supplies. 

Forfelture of a vessel for smuggling cuts ofC liens for supplies furnished 

prlor to the cause of forfelture. The St Jago de Cuba, 9 Wheat. 410, dis- 

tinguished. 
6. Samb— Claims fob Passage Monet— Illégal Patmentb. 

The purchase by Ohinese persons of tlcliets from Vancouver to an Oregon 

port for about six times the regular fare, hdd to create a presumptlon of 

knowledge on thelr part of the fact that the payments were in large part 

to secure the landing of Chlnese persbns In this country In violation of law. 

Thèse were interventions by Burckhardt Bros, and others to secure 
payment of varions claims ont of the proceeds of the Haytian Re- 
public, which was heretofore adjudged to be forfeited to the United 
States for smuggling. See 57 Fed. 508; 8 G. C. A. 182, 59 Fed. 
476; and 14 Sup. Ct. 992. 

John M; Gearin, for libelant. 

T. Harris Bartlett, for interveners Burckhardt Bros, et al. 

Charles F. Lord, for intervener Charles Gin Tong. 

BELLINGEE, District Judge. Burckhardt Bros, intervene on 
behalf of themselves, and as assignées of a large number of claims 
against the Haytian Eepublic, and pétition for payment thereof out 
of the proceeds of the sale of the vessel under forfelture to the gov- 
ernment, now in the registry of the court, Ten of thèse claims are 
for supplies furnished and work done during June, 1894, when the 
vessel vs^as in custody of the marshal. They hâve no place in this 
intervention. If they are bona fide claims, they are already pro- 
vided for in the order which has been made for expenses incurred 
in taking care of the vessel while in custody. The claim of Mark 
Levy for supplies during July, 1893, is in the same category. The 
vessel was arrested on July 7th, and there is no inference from ail 
that appears that thèse supplies were furnished prior to that time. 
So, too, of the claims for marine insurance, which are stated as 
being for insurance "for one year last past" During the whole of 
such time, and longer, the vessel was under arrest The claims 
made for expense of telegraphing "in and about the business" of the 
vessel are not entitled to considération. If the expense of tele- 
graphing can, upon any state of facts, become a maritime lien, there 
is nothing in this case to place thèse claims in that category. Dur- 
ing the greater part of the time covered by this expense, the vessel 
was under arrest at this port, or at Seattle, where she was arrested 
on June 6th. So far as appears, this telegraphing was by or be- 
tween the owners and agents of the vessel. Nor is the character of 
the business of the ship, about which this télégraphie correspond- 
ence was carried on, disclosed. It may hâve related to the criminal 
business on account of which the ship was forfeited, or to the varions 
proceedings against the ship on account of such proceedings. 

The claim on account of money loaned the owners to be used, and 
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in fact xisefl, to defray the expense of running the vessel, was 
a crédit to the owners, and not to the ship. The sMp's advertise- 
ments for business stand upon the same footing. 

The holders of ail the varions claims for supplies furnished and 
work done during and subséquent to June, 1893, are fairly chargeable 
with knowledge, or with notice having the effect of knowledge, that 
the ship was a smuggler. She had been arrested at Seattle in the 
State of Washington on the 6th of June for smuggling and released 
on bonds. On july 7th she was arrested at this port for causes of 
forfeiture occurring prior to the first arrest. At least, thèse facts 
were enough to put those dealing with the ship upon inquiry. 

So far as thèse claims are for repairs and supplies furnished the 
vessel in her home port, they are not liens, unless they are within 
the State statute. The lien provided by such statute is restricted to 
boats or vessels used in navigating the waters of the state, or con- 
structed within the state. I am of the opinion that vessels used 
eXclusively in navigating the seas between ports in this state and 
foreign ports are not within this statute, that they are not vessels 
used in navigating the waters of the state, and that no lien exista 
for repairs or supplies furnished such vessel in her home port 

One of the claims for which intervention is made is for supplies 
of coal furnished in British Golumbia in February, 1893. The subsé- 
quent forfeiture cuts off this lien. In the case of The St. Jago de 
Cuba, 9 Wheat. 410, the claims of seamen for wages, and of material 
men for supplies, where the parties were innocent of ail knowledge 
of or participation in the illégal voyage, were preferred to the claim 
of forfeiture on the part of the government. The interveners rely on 
this case, but it is a case of services contemporaneous with or subsé- 
quent to the cause of forfeiture. The court says that "the whole 
object of giving admiralty process and priority of payment to privi- 
leged creditors is to furnish wings and legs to the forfeited huU; 
to get it back for the beneflt of ail concerned, — ^that is, to complète 
her voyage." Thèse creditors were privileged because their con- 
tribution of service in enabling the vessel to complète her voyage 
had beneflted the government, which was concerned in her retum. 
Claims antécédent to the forfeiture are not within the reason which 
gives préférence to subséquent services and material men. Such 
antécédent claims are subject to the gênerai rule which makes the 
last lien supersede the preceding one. 

Charles Gin Tong also intervenes for what he allèges is passage 
money paid by some six Chinamen, whose claims hâve been assigned 
to him, for the purchase of tickets for steerage passage from Van- 
couver, British Columbia, to this port. Thèse tickets are alleged 
to hâve been purchased from William Dunbar, who is alleged to bave 
been the agent of the owners of the vessel. Some of thèse tickets 
were purchased for $33.33, some for $35, and others for $40. It is 
admitted that the regular rate for such passage is $6. I am satia- 
fled, from facts disclosed in certain criminal cases tried in this court, 
that the several purchases of tickets in question were criminal trans- 
actions; that the amount paid was, in larger part, for services in 
securing the landing of Chinese passengers into the country in viola- 
tion of its laws. This is the most favorable light in which the 
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anatter can be put: :, It is argued that at least tHe purchaserg of thèse 
tickets were innocent, and were imposed upon. That they were 
not innocent is more than an inference. To my mind, it is a con- 
clusive presumption. Without taking into considération- the knowl- 
«dge derived from other cases in this court, and that knowledge tvhich 
is common to the community, the amount of thèse payments proves 
that they were less for passage than for other objects. 'There were 
other meana of reaching this çity frbm British Columbia, at an ex- 
pense not much above the regular steerage rate by steamer; and 
it is inconceivable that Chinese persons entitled to land in this 
country were engaged in buying tickets mereiy for passage wôrth 
f 6, and were paying $35 and $40 therefor, The prayer of the peti- 
J;ioners is denied. 



THE ILLINOIS and THE GLADISFBN. 

THE MABEL JORDAN v. THE ILLINOIS and THE GLADISFBN. 

(District Court, B. D. Pennsylvania. January 2, 1895.) 

No. 61. 

•Collision— Excessive Speed in Crowded Channel. 

A steamship was runnlng at fuil speed down a narrow and crowded 
cliannel, the attention of her oiBcers being absorbed in the effort to pass 
another vessel; and when libelant's schooner was discovered, In tlie chan- 
nel ahead of her, no effort was made to avoid collision untU It became 
plain that she could not pass on either side of the schooner, when the order 
for full speed astem was given, but too late to avoid collision. Hdd, that 
the steamship was in fault, and responsible for the collision. 

This was a libel by the owners of the schooner Mabel Jordan 
against the steamship Hlinois for damages for collision. The Illi- 
nois brought in the tug Gladisfen as co-respondent. 

John F. Lewis, for the Mabel Jordan. 

J. Eodman Paul and N. Dubois Miller, for the Illinois. 

Henry R. Edmunds, for the Gladisfen. 

BUTLER, District Judge. The schooner, laden with coal, was 
taken in tow by the tug Gladisfen at Greenwich Piers, on the 
Delaware river, June 7, 1893, as she lay in dock, and drawn ont 
into the river, to proceed downwards. The tide was running up, 
and as the schooner came out into the river it carried her up- 
wards and eastwards, as the tug passed downwards. At this time 
the minois, coming down the river, ran into and sunk her. The 
minois, on being libeled for the loss, had the Gladisfen brought 
in as co-respondent. 

Did the collision resuit from fault of the minois, or of the Glad- 
isfen or of both? 

1. Was the Illinois in fault? Several faults are charged against 
her — substantially that she was running too fast, that she had 
not a proper lookout, and that she did not make proper efforts to 
keep off when the libelant was first seen. — The channel is narrow 
and crowded. The piers at its side, with vessels and tows pass- 
ing in and out, rendered its navigation even more difficult It was 
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therefore the duty of the Hlinois to run slowly, and maintaîn a very 
vigilant lookout. 

While the testimony is conflieting the weight of it justifies a 
conclusion, I think, that ehe did neiger. I beliere it also justifies 
a conclusion that she failed to make proper effort tb avoid a col- 
lision when the libelant was first seen. 

She did not hear the Gladisfen's signais, did not see her until the 
danger was imminent, and did not then take immédiate measures 
to keep ofl. 

That the signais were sounded is proved beyond doubt. They were 
heard and heeded by others, who were nearly, if not quite, as far 
away as the Hlinois. Nor did she see either the tug or tow as 
early as she should. The testimony satisfles me she could and 
should hâve seen them materially earlier. I think this failure to 
hear and see was because she allowed her attention to be absorbed 
by an effort to pass a vessel in her front at that time. Not only 
was her attention concentrated on this object, but in making the 
effort she so increased her speed that when the libelant was seen 
the collision was possibly inévitable. It is true the log does not 
show that the order for "full speed" was obeyed; other évidence 
however seems to leave little doubt of it. The collision occurred 
so soon after the order was given that it is not surprising the entry 
does not appear. Why should the order hâve been disobeyed? 

It was given long enough bef ore the order to reverse to hâve been 
executed. The increase of speed was necessary to the object in view ; 
and the engineer would naturally obey the order immediately. Dis- 
interested witnesses say she was running fast, and give reasons 
for saying so. The character and eflect of the blow support this 
view. I am not unmindful of what her master, and others on board, 
say on the subject, but the prépondérance of testimony is against 
them. The fact that her flrst order, with a view to escape, was 
"Full speed astern," is of itself évidence, that she was not proceed- 
ing with proper care. The collision was then imminent, or this 
order would not hâve been given. Such danger could not hâve 
arisen if she had proceeded slowly and with due caution. Why 
did she approach so near — what excuse is there for it? She says 
the schooner's hawser parted and allowed her to drift off suddenly; 
but the testimony disproves this. The hawser was eut just as 
the collision occurred, for prudential reasons. She further allèges 
that the Œadisfen and her tow suddenly emerged from the dock, 
almost immediately in her front; but this allégation is not justi- 
fied by the proofs. The Gladisfen had been out in plain view for 
several minutes, otherwise the tow could not hâve been over in the 
channel where the collision occurred. 

Not only was the lUinois running too fast, and the schooner not 
seen as early as it should hâve been, as before stated, but I be- 
lîeve no measures were immediately taken to keep off when she 
was seen. The answer inferentially admits this when it says, "As 
soon as it was seen that the schooner was going so slowly that 
she would continue in mid-channel, and that it would be impossible 
to get either to the eastward or westward, the engines were put 
fuU speed astern." Thus it appears that the schooner was observed 
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without any order whatever being gÎTcn while calculation was made 
respecting the chances of passing without diminution of speed or 
change of course, until the accident became so imminent as to call 
for the order "Full speed astern." I incline to believe that im- 
médiate attention to her duty on flrst sight of the schooner would 
hâve avoided the accident Her helm would bave responded quickly 
in the state of the tide, and a very short distance would bave served 
to change her head and secure safety. , 

The attempt to pass the vessel in her way, shortly before the 
accident, which required *'full speed," in the narrow, crowded chan- 
nel where vessels and tows were passing in and out at the piers, 
shows a careless disposition and was well calculated to produce the 
resuit which f ollowed. 

It is a signiflcant fact tbat the people on board the schooner, 
who are disinterested and were well placed to see what occurred, ail 
attribute the accident to fault of the Hlinois, and that her master 
proceeded, and still presses bis claim for compensation against the 
latter vessel alone. 

2. Was the Gladisfen also in fault? The Illinois accuses her 
and complains, principally, that she ran out into the channel with- 
out signaling, with a hawser of improper length, and did not take 
necessary measures to see whether the channel was clear. It was 
her duty to signal and observe proper care to see that the way 
was open for passing out with safety. That she did signal as she 
passed through the dock and after getting outside is, as before 
stated, fnlly proved. She gave ample warning which others heard 
and heeded. She hadi a lookout well loeated forward. It is said 
she should hâve had a man on the end of the pier before passing 
out. Possibly this is so; but the question is not important hère, 
inasmuch as her lookout and others testify that the opportunity of 
seeing up and down the river from his station was better from the 
pier, after the vessel passed that point, and that when she got into 
the river the Hlinois was not within view. Finding nothing in her 
way it was her duty to proceed, which she seems to hâve done in the 
customary manner. Her hawser was of the usual length, and she 
seems to hâve been blameless of any fault tending to the accident. 

While I bave read the voluminous testimony with care, I hâve 
not thought worth while to cite and analyze it hère, nor to discuss 
the case at length. I bave sought to do little more than state 
conclusions. 



THE SAM SLOAN. 

DINNINY r. THE SAM SLOAN. . 

(District Court, S. D. New York. November 30, 1894.) 

CoLiiiBiON— Hbll Gâte— Hallbtt's Point— Ovbrtaking — Crowding— Sisnals 

Delatbd — Abstraction of Rbcokd. 

The large passenger steamer S. S. In golng eastward through Hell Gâte 

against the strong ebb tlde, overtook and came in collision with the yacht 

A. in rounding Hallett's Point, going very near shore between A. and the 

point. The évidence was confllcting as to which beat swung against the 
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' hOther. Hdâj (i)thRt m the absence of impeaehing testlmony, a'f esàel's oWn 
> iwrjWiÇtesSes as.to her maneuvers are more tnistworthy than, tbe; «vidence of 
, pertons ,op. another mqving y^sel, ,and that it was the S. S. that in this 
case swiinè against the yacht, upôH meeting the strong eij|)t) tide; (2) that 
the Steànder was solely to biame fbr'attempting to'toùpd'îhàt dàhgerons 
point 80 neas: the shore, meeting the tlde so suddenly; aaa attemjpting to 
pass the yacht in that situation; ftnd for not slgnaltng, earller; aXso held, 
(3) that the unexplained abstraction from the flles oftb», local inspectors 
of thé flrst report of the S. S., and the Ûling of an amended report four 
days after, both of whlch wereiii the handwriting of à fclerk of the çjaini- 
ant, was irregular and unlawful, and presumably chargeable upon the 
claimant, and would thrûw discrédit on the claimjuit's case if the merits 
Tvere otherwise doubtful. , , ,, , ; :, 

This was a libel in rem bj Ferrai 0. Dinniny, Jr., against tlie 
steamboat Sam Sloan, to recover for damages sustained by collision. 

Benedict & Benedict, for libelant. 
Stewart & Macklin, for claimants. 

BBOWN, District Judge. At aboutnoon on the Ist of Jnly, 18&4, 
as the libelant's steam yacht Aztec, about 80 feet long by 14 feet 
beàm, was going eastward thixjiiglï Hell Gâte, and rounding Hal- 
lett's Point, she was strtick on hér staxboard qùarter, near the stem, 
by theovertaking side-wheel passenger steamer Sam Sloan, bound 
for Grlen Island. The yacht's steim was camed away, and she ran 
a few moments afterwàrds upon the rocks near the lighthouse, and 
became, as is clalmed, a total loss, to recover for which the above 
libel was flled. 

The' yacht had corne up on the easterly side of Blackwell's Island, 
and when at the upper end of the island, and near the Astoria ferry, 
she was somewhat ahead of the Saiii Sloan, which had come up on 
the westerly side of the island. The yacht, under the supervising 
inspector's rules, had, therefore^ the right of way, and the Sloan waa 
forbidden to pass her in Hell Gâte. The Sloan had many passen- 
gers on board. She was going considerably f aster than the yacht, 
and from Blackwell's Island had corne up on a course slightly cross- 
ing the channel and heading a little toward the Long Island shore; 
so that when she had reached a point a f ew hundred feet below Hal- 
lett's Point light, shé had come within about 80 feet of the shorè, 
When making the turn to starboard, she gave a signal of one whistle 
to the yacht vv'hen very near her; mèàning that she wished to pass 
the yacht on the right, between her and the shore, to which the 
yacht gave an answer of one whistle. Almost immediately after- 
wards, the vessels were in collision, as above statéd. 

There is no dispute as to the principal facts, except those that 
happened a few moments before collision. The Sloan contends that 
the yacht, instqad of keéping her course and pèrmitting the Sloan to 
pass, ported her wheel and swung around to starboard, right across 
the bows of the Sloan, when so near that the Sloan could not avoid 
her. The witnesses for the yacht testify that the bow of the Sloan 
swung to port, and striking the starboard quarter of the yacht near 
the stem, threw her stern to port so that the yacht, being near the 
shore, and going in the water at about ten knots, ran speedily upon 
the rocks. 
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Most of the testimony, and its apparent dîscrepancies, excepting, 
perhaps, the pilot's location of the collision, which is manifestly 
grossly erroneous, is .easily capable of being reconciled by the fact 
that persons on one boat obsemng the motions of another are apt 
to ascribe apparent changes of position to the other boat rather 
than to their own. 

"Daily expérience in the trial of cpllision causes," says Blatchford, 
J., in Mcîîally v, Meyer, 5 Ben. 240, Fed. Cas. JHo. 8,909, "shows that 
nothing is more unreliable than testimony from those on one moving 
vessel as to the absolute actions of another moving vessel. The 
irrésistible propensity is to regard your own ressel as stationary 
with référence to the other vessel, and to attribute ail deflecting 
movement to the other vessel." 

Accordingly, the ordinary rule in cases of conflict, is to give sù- 
perior weight to the testimony of a vessel's own men as to her move- 
ments, rather than to that of those on board the other moving vessel, 
when the former are in no way discredited by other testimony, or by 
the circumstances and probabilities of the case. The Governor, 1 
Abb. Adm. 108, 113, Fed. Cas. No. 5,645; The Neptune, Olcott, 495, 
Fed. Cas. No. 10,120; The Glaucus, 4 Cliff. 166, Fed. Cas. No. 683; 
The Empire State, 1 Ben. 60, Fed. Cas. No. 17,586; The Columbia, 
29 Fed. 716, 718. 

The situation, and the well-known conditions of navigation in 
rounding Hallett's Point, afford an easy, and no doubt a true, ex- 
planation of this collision, and of the contradictions in the testimony 
conceming it. The tide was strong ebb; the yacht had corne up 
close to the easterly shore, keeping in the eddy until near Hallett's 
Point. In attempting to pass around the point under a port wheel, 
on running out of the eddy near shore into a strong ebb tide, the 
swift current would necessarily set the yacht's stem a little to port, 
though she would quickly recover herself and turn to starboard. 
The yacht had ported, and was attempting to make the turn before 
the Sloan's signal to her was given. As the yacht passed up near 
the Astoria shore before reaching the point, she had seemed to per- 
sons on board the Sloan to cross the Sloan's bows from starboard to 
port, although she had in fact kept straight up the channel course 
along the shore, because the Sloan was headed a little towards the 
land and continued this course until she brought the yacht on her 
port bow. 

When the Sloan straightened up within 80 feet of the shore, only a 
little below the turn of the point, and undertook to go to the right 
of the Aztec, she gained very rapidly on the yacht, which was then 
in the strOnger ebb current; and it was impossible for the Sloan 
to port her wheel while so near the shore, until she reaclied the turn ; 
and then the swift ebb struck her starboard bow with such increas- 
ing force as she rapidly approached the Aztec, as the latter was 
rounding the point, that her bow was carried to port against the 
Aztec's starboard quarter, giving the appearance to those on the 
Sloan of that sudden sheer by the Aztec across the bows of the Sloan 
to which the latter's witnesses testify. This would agrée substan- 
tially with the testimony of the Aztec's witnesses, whose testimony 
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on thia point is the more crédible, Tlie collision was a lîttïe to the 
■westwîfjd of the ligM along the turn, and within 100 or 200 féet 
of the shore. There was nothing to cause the Aztëcto swing to- 
wards the shore; every inflnence was to the contrarj. ' 

The blâme for the collision must rest wholly upon thé Sloan, 
whose duty it was to keep out of the way of the yacht: (1) For at- 
tempting to pass the Aztec while both were rounding the turn at 
Hallett's Point so near to the shore, the most dangerous place ia 
Hell Gâte; (2) for delaying her signal to iùdicate her purpose, until 
she was close aboard of the Aztec, when there remained no time for 
safe maneuvering. The attempt to pass in that way was in the high- 
est degree dangerous. The pilot's testimony shows, that the Sloan 
pursued her usual course, regardless of the présence of the yacht; 
that she ported her wheel to turn the point inside of the yacht, with- 
out waiting for the Aztec's reply; and I crédit the testimony of the 
Aztec's witnesses, that the signal was not given until the Sloan 
was very near to the yacht; so near that the Aztec, whose slower 
speed was still further diminished by the strong ebb she was meet- 
ing, had no time to do anything effectuai to prevent collision. The 
Aztec's answer of one whistle was immaterial. It did not induce 
the Sloan's course, which was taken before the reply, aûd when so 
near that the reply made no différence. 

The case in its essential features, is much like that of The Grov- 
ernor, above cited, although in the présent case the attempt of the 
overtaking vessel was even more dangerous than in that; and as 
in that case, the whole responsibility must rest with her. 

Another circumstanoe on the part of the claimant ought not pass 
unnoticed; viz., the abstraction of ail the material parts of the ârst 
report made by the master of the Sloan concerning this collision, 
and filed in the office of the local inspectors, pursuant to. law, on 
Julj 2d, the day following the collision. On July 6th, what is term- 
ed && amended report, was filed, and nothing now remains of the 
original report except a few lines of the beginning; ail the rest hav- 
ing been torn off. So far as could be ascertained no one knows by 
whom this was done. What it amounts to is both a suppression of 
the original officiai account filed by the party charged with fault, 
and also an abstraction of a part of an important officiai paper from 
the officiai custodian, serious misconduct in both points of view. If 
the custodiaa had authority to permit an amended report to be filed, 
there wm no authority to permit any removal or oblitération of the 
one already on file. Both reports were in the handwriting of a clerk 
in the claimant's office; and without explanation, the claimant 
would inferentially stand chargeable with the responsibility for this 
abstraction. If there were otherwise any doubt about the merits of 
the collision, such an abstraction of the original report would rea- 
sonably throw great discrédit on the claimant's side of the case. 

Decree for the libelant, with costs. 
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POWERS V. CHBSAPEAKE & O. ET. OO. 
(Circuit Court, D. Kentucky. January 7, 1895.) 

1. Rbmovai» ov Causes— Bstoppel to Allège Expiration of Time— Fraubu- 

lent joinder akd dismissal op defendants. 

Though a nonresident défendant Is not entitled to removal of a cause 
to a fédéral court because plaintifC joins résident défendants merely to 
prevent removal by the nonresident, where the complaint states a good 
joint cause of action for tort, yet on plaintifE's dlsmissing— before trial, 
but after expiration of the statutory tlme for removal— the résident de- 
fendants, the nonresident défendant is entitled to removal, and plaintiff 
is estopped to allège the expiration of the time therôfor. 

2. Same— JoiNDER OF Défendants to Prevent Removal— Inference. 

Where plaintiff, after removal tô a fédéral court of an action against a 
nonresident railroad for tort, dismisses it, and brings action in a state 
court for the same tort against the same défendant, joining wlth it, as 
défendants, résident employés of the road, and, after expiration of the 
time for removal, voluntarily dismisses it as to the employés, thelr 
joinder will be hdd to hâve been merely to prevent removal. 

8. Same — Pétition — Jurisdiction of Statk Court. 

A state court cannot pass on issues of fact Involved on pétition for 
removal, but can deny an application only when, as matter of law, on 
the face of the pétition, and the facts disclosed by the record, the right 
does not exist. 

i. Same — Amendmbnt of Pétition. 

A pétition for removal, notwithstanding expiration of the statutory 
tlme therefor, because of fraud estopping plaintiff, which correctly states 
the ultimate jurisdictional facts, may be amended in the fédéral court 
to more perfectiy state the facts concerning the fraud, they ail appear- 
ing in the record. 

Action by John T. Powers against the Chesapeake & Ohio Railway 
Company. Heard on motion to remand to state court. 

This is a motion to remand a cause removed from the circuit court of 
Kenton county, Kj. On April 14, 1893, the plaintiff, Povi'ers, a citizen of 
Kentucty, flled his pétition in the Kenton circuit court against the Chesa- 
peake & Ohio Raiivs'ay Company and David T. Evans, alleging that the 
défendant railway company was a citizen of Virginia, and that Evans was 
a résident of Kenton county, Ky., and that botli défendants were jointly 
guilty of négligence in the opération of a train on the Chesapeake & Ohio Kail- 
road, which resulted in severe injuries to the plaintiff, for which he asked 
damages against both in the sum of $25,000. On April 29th, before an answer 
or plea was required to be filed under the laws and practlce of Kentucky, each 
défendant flled a pétition to remove the cause to this court on the ground 
that both défendants were cltlzens of Virginia, while the plaintiff was a 
citizen of Kentucky. The plaintiff, by answer to the pétition for removal, 
raised an issue of fact as to the citizenshlp of Evans, alleging that he was 
a citizen of Kentucky, and moved to remand the case. This court found 
that Evans was a citizen of Virginia, and denied the motion. The plaintiff, 
thereupon, on May 17, 1893, dismissed his action in this court, ahd flled a 
new pétition on the same cause of action in the Kenton circuit court, in 
which he made défendants, not only the Chesapeake & Ohio Railway Com- 
pany and Evans, but also William D. Boyer and Edward Hickey. The pé- 
tition alleged that tiie plaintiff was a switchman in the employ of the Chesa- 
peake & Ohio Railway Company; that, while engaged in throwing a switch 
at night, he was run down by an engine of the company, and severely in- 
jured; that the engine was running backwards, drawing a caboose; and 
that the accident occurred and the injm-ies were inflicted because of the 
joint, gross, and wanton négligence of the railway company and Boyer, the 
conductor, Evans, the engineer, and Hickey, the fireman, the last three of 
whom had possession, direction, and control of the engine and caboose, as 
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agents of the company. Damages were asked in the sum of |25,000. Be- 
fore It was requlred by the law of Kentucky to answer or plead, the Chesa- 
peake & Ohio Rallway Company filed a pétition for rempval to this court, 
which, after generally describing the suit and the ambunt involved, pro- 
ceeded as follows: "That there is In said suit a controversy which is wholly 
between citizens of différent states, and which can be fully determined as 
between them, to wlt, between your petitioner, the Ohesapeake & Ohio Rail- 
way Company, défendant in said suit, who avers that it was at the com- 
mencement of this suit, and stiil is, a corporation organized under the laws 
of the States of Virginia and West Vhrginla, and of no other state, and that 
it was then, and still Is, a- citizen and résident of the states of Virginia and 
West Virginia, and of nOi other state; that it was not then. and is not now, 
a résident or citizen of the state of Kentucky,— and the plaintiff, John ï. 
Powers, who was at the commencement of tïiis suit, and still Is, a résident 
and citizen, of the state of Kentucky. Your petitioner further says that the 
said défendants Wm. D. Boyér, David ïivans, and Edward HIckey are fraud- 
ulently and improperly joihed as parties défendants for the sole purpose of 
defeatlng the right of petitioner to remove to the United States circuit court" 
Bond was given, and the cause was removed. Plaintlff answered the pé- 
tition for removal in this court, denled that the controversy was wholly be- 
tween citizens of différent states, and denled that the thi-ee défendants,, 
Boyer, Evans, and HIckey, had been fràudulently or Improperly jolned to de- ' 
feat their codefendant'â "pretended i^lght pf removal," It belng admitted 
that Boy«: and HIckey were citizen» of Kentucky, this com-t granted the 
motion to remand, holding that as plaintiff'à pétition stated a good cause of 
action against Boyer, Evans, and HIckey, the plaintlff had the rlght to unité 
them as défendants wlth the rallway company, even if it was done wlth the 
intention of defeatlng the i'urlsdlctlon of the fédéral court; that when a 
tort was commltted by severàl, the Injured person had ail élection to sue one 
or ail, and the motives for the élection could not be made a ground for treat- 
Ing as a separable cause of action against a single défendant that which the 
plaintlff had chosen to treat as a joint one; that In a fédéral court the péti- 
tion, as against the Chesapeake & Ohio Rallway Company, was probably 
demurrable, but it was not so against the other défendants, and because a re- 
moving défendant had a good défense, in law or fact, to a joint action, it 
did not thereby become, wlth respect to such défendant, a separable contro- 
versy. The cause proceeded to Issue in the state coiurt, and on October 16, 
1894, the plaintlff discontlnued hls cause as to ail the défendants except the 
Chesapeake & Ohio Rallway Company. The défendant at once filed a péti- 
tion for removal to this court, and tendered a bond. The plaintlff objected, 
and the court denled the pétition, and decllned to approve the bond, "but 
not for lack of sufflciency thereof." The cause then proceeded In the state 
court to triai, verdict, and judgment for plaintiff in the sum of $10,000. The 
défendant filed the transcript of the proceedings in this court before the 
flrst day of this term,— the next after the déniai of the second pétition for 
removal by the state court. That pétition was llke the flrst, except in tlie 
foliowing clauses: "Your petitioner further says that in the brlnglng of 
this suit heretofore, on the day of ; , 189-, David Evans and Ed- 
ward HIckey were fràudulently and improperly jolned as parties défendant 
in the above-entltled cause for the sole purpose of defeatlng the rlght of 
yom- petitioner to remove this cause to the United States circuit court; that, 
because of the joinder of the said Evans and HIckey, said cause was re- 
manded to the state court. Your petitioner says that the suit, as to said 
Evans and HIckey, was on the 16th day of October, 1894, dismlssed; that 
the said cause is now for the first time pending as to the said Chesapeake 
& Ohio Rallway Company alone." Plaintlff filed an answer to the pétition 
in this court, and also a motion to remand. The answer dénies that the de- 
fendants other than the Chesapeake & Ohio Railway were fràudulently or 
Improperly jolned to defeat the latter's alleged right of removal. In support 
of the pétition for removal, the défendant has flled the affldavlts of Evans 
and Boyer, statlng that the discontlnuance, as to them, was made by plaintiflT 
without considération moving from 'them, and without their request or 
knowledge. The record shows that Hickey was never served wlth sum- 
mons. 
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Wm. Goebel, for plaintiff. ' 

Wm. H. Jacksota, for défendant 

Before TAPT, Circuit Judge, and BAEÈ, District Judge, 

TAFT, Circuit Judge (after stating the facts). A plaintiff has a 
joint and several cause of action against a citizen of anotlier state 
and citizens of his own state. He joins tliem in a single action in 
tlie state court fop the sole purpose of preventing removal by the non- 
resident to the fédéral court. After the statutory time for removal 
has passed, and the joinder of the résident défendants bas, as he 
thinks, efifected his purpose, the plaintiff discontinues the case as to 
ail but the nonresident défendant. Does this conduct estop the 
plaintiff from making the objection that the pétition for removal filed 
immediately after the discontinuançe is too late? This is the ques- 
tion Avhich the défendant seelts to raise, und we must first détermine 
whether it is squarely présent ed for our décision. 

The circumstances shown by this record leave ho doubt that the 
purpose of the plaintiff in the joining of Evans, Boyer, and Hickey 
as défendants wag to defeat the railway couipany's right to remôve 
the case. In the flrst suit, Evans, the fireman, was made codefend 
ant with the company. When it was found that his citizenship was 
not suchas to defeat removal, the suit was disraissed, and a new one 
brought, with the engineer and conductor as additional défendants. 
They were shown to be citizens of Kentucky, and thereby the removal 
of the new case was defeated. Just before tbe trial, without request 
or knowledge on their part, the défendants, except the company, were 
dismissed. Counsel seek to explain the dismissal on the grounds 
that Hickey, one of the défendants, had not been served with sum- 
mons, and that the présence of the others as parties défendant was 
made the basis of an unfounded claim that the trial in the state court 
should be transferred from Independence to Covington. The record 
does not show that either of the défendants Evans or Boyer moved to 
transfer, or that their présence in the cases made the transfer neces- 
sary. Even if it did so appear, the explanation is not sufflcient. It is a 
Virtual confession that they were not joined in good faith to obtain 
judgment against them. Courts are not required to be blind to plain 
facts. The joinder of a fireman or an engineer or a conductor as de- 
fendants in an action to recover $25,000 against a railroad company, 
witliout explanation, of itself raises a suspicion that it is not done 
merely to recover judgmeat against the employés; and when a cause 
is dismissed in the fédéral court in order to make such employés par- 
ties défendants to a new suit, and after fear of removal is passed they 
are then dismissed, the inference as to the purpose of their joinder is 
too plain to need much discussion. In Arrowsnjith v. Railroad Co., 
57 Fed. 165, Judge Lurton made a similar inference from an anal- 
ogous, though not the same, state of facts. 

But it is said that the pétition for removal is détective, in that it 
does not aver that Boyer was fraudulently joined as a défendant, 
and subsequently dismissed. The pétition for removal stated the 
necessary jurisdictional facts, naïilely, the diverse citizenship and the 
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jurisdictional amount, and averred that removal within statutory 
time had been prevented by fraud of plaintiff. It is true that, in 
mentioning tbe names of the défendants who were alleged to àave 
been joined fraudulently in order to defeat the jurisdiction of the 
fédéral court, and to hâve been dismissed after serving this purpose, 
Boyer, was, by an évident mistake, omitted; but this was merely an 
omission to state ail the evidential facts on which the claim of 
fraudulent estoppel v^as based, but it did not destroy the légal suffi- 
ciency of the pétition to show an estoppel. It is settled beyond con- 
troversy that it is not for the staté court to pass upon the facts in- 
volved in the averments of a pétition for removal. It can oûly deny 
an application to remove VFhen, as matter of law, on the face of the 
pétition, and the facts disclosed by the record, the right does not 
exist. Eailroad Co. v. Daughtry, 138 U. S. 298, 11 Sup. Ct. 306; Cre- 
hore V. Kailway Co., 131 U. S. 240, 9 Sup. Ct. 692; Bailway Co. v. 
Dunn, 122 U. S. 513, 7 Sup. Ct 1262; Carson v. Hyatt, 118 U. S. 279, 
6 Sup. Ct 1050. An examination of the record in this case would 
hàvê shown the joinder of Evans, Hickey, and Boyer; the averment 
in the flrst pétition for removal that they had ail been fraudulently 
joined to defeat removal; and their subséquent dismissal from the 
case. This is a case, therefore, where an amendment to the pétition 
for removal can be permitted in this court, to state more fully and ex- 
actly ail the facts upon which the removal was prayed, because the 
ultimate jurisdictional facts are correctly stated, and the detailed 
facts concerning the fraud, though imperfectly stated in the pétition 
for removal, ail appear in the record. Carson v. Dunham, 121 U. S. 
421, 427, 7 Sup. Ct 1030; Ayers v. Watson, 113 U. S. 594-598, 5 Sup. 
et 641; Crehore v. Eailway Co., 131 U. S. 240, 9 Sup. Ct 692; Jack- 
son V. Allen, 132 U. S. 27, 10 Sup. Ct 9; Martin's Adm'r v. Eailroad 
Co., 151 U. S. 673-691; 14 Sup. Ct. 533. It is true, also, that there 
is in the pétition no direct statement that the reason why the joinder 
of Hickey and Boyer defeated the jurisdiction of the fédéral court 
was because they were citizens of the same state as the plaintiff, 
though this is a necessary inference from the averments made. But 
it does appear from the ruling of this court on the flrst pétition for 
removal, which was made part of the record in the state court, that 
it was then admitted by both plaintiff and défendant that Boyer and 
Hickey were citizens of Kentucky, and that for this reason the mo- 
tion to remand was granted. Défendant has been given leave to 
amend its pétition for removal to restate the facts as above suggested, 
and an amended pétition has been flled. 

On the whole, therefore, we conclude that the question is fairly 
before us whether the joinder by a plaintiff, in a state court, of rési- 
dent défendants, against whom a good cause of action is stated, solely 
to prevent removal ,by a nonresident défendant, and the subséquent 
dismissal of such résident défendants from the case, leaving the suit 
against the nonresident alone, estop plaintiff to plead the time limita- 
tion against removal. The question is a new one, but we think its an- 
swer is not difflcult, in view of the ruling of the suprême court of the 
United States in analogous cases. It has long been held that the join- 
der of a sham défendant to defeat the jurisdiction of the fédéral court 
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could not prevent removal; but those cases were where, on the face 
of the déclaration of the plaintiff, no cause of action was stated 
against the défendants whose joinder was charged to be fraudulent. 
Such were the cases of Arapahoe Co. v. Kansas Pac. Ey. Co., 4 Dill. 
277, Ped. Cas. No. 502, and Arrowsmith v. Railroad Co., 57 Fed. 165. 
Hère, in plaintiff 's pétition, a good cause of action was stated against 
the défendants alleged to hâve been fraudulently joined; and, if 
the cause had proceeded to judgment against or in favor of thèse 
défendants, no removal could hâve been had at any stage of the case. 
This court has already decided in this case that the motive a plain- 
tiff has in suing défendants against whom he can state a good cause 
of action cannot affect the question of removing the case to the féd- 
éral court, so long as they remain parties to the cause. We see no 
reason now to question that conclusion. But the motive of plain- 
tiff in joining such défendants does become material if he subse- 
quently dismisses them, and makes the case, before final trial, one 
which would hâve been removable, had it been thus originally 
brought If the court can gather from the circumstances that the 
joinder and subséquent dismissal of the other defendarts were a mère 
device to defeat a removal by the nonresident défendant within the 
statutory time, and with no purpose of ever pushing the case to judg- 
ment against the others, we are very clear that the plaintiff ought 
not to be allowed to take advantage of a delay in removal which 
lis own fraud brought about, and that he must be estopped to use 
that delay as an objection. It has been several times decided by 
the suprême court that the time for removing the case, flxed by the 
statute, is not indispensable to the jurisdiction of the fédéral court, 
but that it may be waived by the consent and acquiescence of the 
parties, and that a party may be estopped by his conduct to allège it 
as an objection to removal. In Ayers v. Watson, 113 U. S. 594, 
598, 5 Sup. et. 641, a défendant flled his pétition for removal to 
the fédérai court after the time had elapsed within which the statute 
required it to be flled. The cause was removed, and resulted in a 
judgment against the défendant, who, on appeal, sought to reverse 
the judgment on the ground that the circuit court was without juris- 
diction, because the pétition for removal was not flled in time. The 
suprême court held that, as the party objecting had himself removed 
the case, he was estopped to make such an objection. This was under 
the removal act of 1875, but, though the time for removal is changed, 
this question is not différent under the acts of 1887 and 1888. We 
quote in full the language of Mr. Justice Bradley upon the point: 

"By section 2 of the act of 1875, any suit of a civil nature, at law or in 
equlty, bronght in a state court, where the matter In dispute exceeds the 
value of $500, and arising under the constitution or laws of the United 
States, or in which the United States is plaintiff, or in which there is a 
controversy between citizens of différent States, or a controversy between 
cltlzens of the same state claiming lands under grants of différent states, 
or a controversy between citizens of a state and foreign state, citizens or 
subjects, either party may remove said suit into the circuit court of the 
United States for the proper district, and when, in any such suit, there is 
a controversy whoUy between citizens of différent states, which can be fuUy 
determined as between them, one or more of the plaintifEs or défendants 
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actually interested in such controversy may remove saîd suit to the cir- 
cuit court of tlie United States for tlie prbper district. This is tlie funda- 
meûtal section based on the constitutional graiit of judiclal power. Thie 
succéeding sections relate to tlie forms of proceedlng to efEect tlie desired 
removal. By section 3 it Is )provided tliat a pétition must be filed in tlie 
State court before or at the term at which the cause can be first tried, and 
before the triai thereof, for the removal of the suit into the circuit court, 
and wlth such pétition a bond, with condition, as prescribed in the aet. The 
second section deflnes the cases in which a removal may be made. The 
thlrd prescribes the mode of obtaining it, and the time within which it 
should be applied for. In the nature of thlngs, the second section is juris- 
dictional, and the third is but modal and formai. The conditions of the sec- 
ond section are Indispensable, and must be shown by the record. The direc- 
tions of the thlrd, though obllgatory, may, to a certain extent, be waived. 
Diverse state citizenship of the parties, or some other jurisdictional fact 
prescribed by the second section, is absolutely essential, and cannot be 
waived; and the want of It will be error at any stage of the cause, even 
though asslgned by the party at whose instance it was committed. Rail- 
way Co. v. Swan, 111 U. S. 379, 4 Sup. Ot. 510. Application in due time, 
and the proffer of a proper bond, as required in the third section, are also 
essential, if iusisted on, but, according to the ordinary principles which 
govern such cases, may be waived, either expressly or by implication. We 
see no reason, for example, why the other party may not waive the required 
bond, or any information in it, or Informallties In the pétition, provided it 
States the jurisdictional facts; and, if thèse are not properly stated, there is 
no good reason why an amendment should not be allowed, so that they may 
be properly stated. So, as it seems to us, there is no good reason why the 
other party may not also waive the objection as to the time within which 
the application for removal is made. It does not belong to the essence of 
the thlng. It Is not, in its natm-e, a jvirisdlctlonal matter, but a mère rule 
of limitation. In some of the older cases the word 'jurisdictional' Is often 
used somewhat loosely, and no doubt cases may be found in which this mat- 
ter of time is spoken of as afCecting the jurisdiction of the court. We do not 
so regard it. And, since the removal was effected at the Instance of the 
party who now makes the objection, we think that he is estopped. In Rail- 
road Co. v. Koontz, 104 U. S. 5, 17, we held that where the state court dis- 
regarded a pétition for removal, properly made, and the plaintiff continued 
to prosecute the suit thereln, he would be deemed to hâve waived any ob- 
jection to the delay of the défendant in enterlng the cause in the circuit court 
of the United States until the décision of the state com-t is reversed." 

Ayers v. Watson has lately been reviewed by Mr. Justice Gray, 
speaking for the suprême court, in Martin's Adm'r v. Raûroad 
Ce, 151 U. S. 673, 14 Sup. Ct. 533. In that case it was held that 
an objection that a pétition for removal was not filed in time, un- 
dpc the acts of 1887 and 1888, was waived, if not talcen before the 
trial in the circuit court. Ayers v. Watson, supra, and French v. 
Hay, 22 Wall. 238, are cited in support of this conclusion. After 
quoting at some length from Mr. Justice Bradley's opinion in the 
former case, Mr. Justice Grray says: 

"Hls whole course of reasoning leads up to the conclusion that the time of 
removal, not belng a jurisdictional and essential fact, is a subjeet of waiver 
and estoppél, alike." "The décision in Ayers v. Watson, as to the waiver in 
the circuit court of the United States of the objection that the pétition for 
removal had not been seasonably filed in the state court, has never been 
doubted or qualifled." Pages 690, 691, 151 U. S., and page 533, 14 Sup. Ct. 

The circuit court of appeals of this circuit has applied tlie same 
principle in Newman v. Schwerin, 10 G. C. A. 129, 61 Fed. 865; 
and the circuit court of appeals in the Fifth circuit, in the case 
of Knight V. Railway Co., 9 0. C. A. 376, 61 Fed. 87. See, also, Tod 
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V. Railway Co. (decided by tlie circuit court of appeals for tMs circuit 
December 4, 1894), 65 Fed. 145. 

The nearest approach to an authority for the case at bar is to 
be found in language of the présent chief justice in the case of 
Eailroad Co. t. Austin, 135 U. S. 315, 318, 10 Sup. Ct. 758. In 
that case a plaintiff brought suit for $475, making a controversy 
involving less than $500, which was then the minimum limit of 
the jurisdiction of the United States circuit courts, and thus pre- 
vented removal. After the jury was impaneled in the state 
court, and the trial begun, the trial court, against defendant's 
objection and exception, permitted an amendment increasing the 
amount claimed in the ad damnum clause to |1,000. Verdict and 
judgment'of |750 were rendered, and on a writ of error the case 
was brought to the suprême court of the United States. The er- 
ror alleged was in permitting the amendment. The court held 
that the only way by which the défendant could protect himself 
against the action of the court in allowing the amendment was 
by at once flling a pétition for removal, and that, not having done 
so, no right secured by a statute or the constitution of the United 
States had been claimed by him or denicd him, and the action of the 
court in permitting the amendment was not, therefore, reviewable by 
the suprême court of the United States. After reaching this 
conclusion, the chief justice continued: 

"If the application had been made, the question would then hâve arisen 
whether It came too late, under the circumstances. The défendant was not 
entltled to remove the suit, as original-y brought, 'before or at the term at 
which such cause could be flrst tried, and before the trial thereof.' But the 
objection to removal, dependlng upon the absence of the jurisdictional amount, 
was obviated by the amendment. As the time within which a removal must 
be applled for is not .iurisdictional, but modal and formai (Ayers v. Watson, 
113 U. S. 594, 598, 5 Sup. Ot. 641), it may, though obligatory to a certain ex- 
tent, be walved. And as, where a removal is elïected, the party who obtains 
it is estopped upon the question of the time, so, if the conduct of the plain- 
tiff in a given case were merely a device to prevent a removal, it might be that 
the objection as to the time could not be ralsed by him. If, on the other hand, 
the motives of the plalntifC could not be inquired into, or, if admitted, would 
not affect the resuit, as in most cases of remittitur (Thompson v, Butler, 95 
U. S. 694; Cable Co. v. O'Connor, 128 U. S. 394, 9 Sup. Ct. 112), the défendant 
•<vould simply suffer for want of comprehensiveness in the statute. The 
amendment hère was held to hâve been properly allowed, and we hâve no 
Ijower or disposition to interfère with the action of the court in regard to it. 
The only importance it bas Is in its bearîng upon the charge of bad faith in 
respect to the rlght of removal, and that question cannot properly arise, In 
the absence of an application to remove." 

Now, it may be admitted that this language was not necessary 
to the décision of the case, and that it is not in the form of a posi- 
tive statement of law, but is rather only an intimation of a possi- 
ble or probable conclusion which the court would reach, were a 
case of the kind suggested, presented for its décision. Neverthe- 
less, the conclusion intimated is such a necessary séquence from 
the reasoning of the court in Ayers v. Watson, supra, in Martin's 
Adm'r v. Eailroad Co., supra, and in French v. Hay, supra, that 
we hâve no difficulty in applying it in the case at bar. It is 
Bought to distinguish Austin's Case from the one at bar on the 
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ground th.at thé amendment in that case clianged the cause of 
action, while Iiere the cause of action remainèd the same, and was 
not changed by the dismissal of the résident défendants. The 
distinction is untenable. The cause of action in Austin's Case 
was the same after the amendment as before. The maximum limit 
of recovery was increased by the amendment. That was ail. In 
the case at bar, that which had been declared on as a joint tort 
was changed by the plaintiff, voluntarily, into a several liability. 
In each case, though the cause of action remainèd the same, the 
plaintiff so changed its form as to bring it within the jurisdiction 
of the fédéral court, so far, at least, as the indispensable éléments 
of that jurisdiction were concernée. In each, the ûrst form of 
action was evidently adopted as a device to prevent removal sea- 
sonably under the statute, with intent to restore the cause of ac- 
tion to a removable form when the statutory time had elapsed. 
The cases are quite parallel, and the estoppel is as plain in the 
one as in the other. In the Austin Case, it was not the réduction 
of the amount claimed below $500, with intent to defeat removal, 
which made the case removable ; but it was the réduction with such 
a purpose, accompanied by a subséquent change of the form of 
the action, so as to bring it within the removal jurisdiction of the 
fédéral court. Had the plaintiff never amended, the case would 
not hâve been removable, however plain the intent of the plain- 
tiff to defeat removal by limiting his own recovery. He would 
hâve the right to defeat removal in this way by giving up part 
of his claim. So, in the case at bar, had the plaintiff retained 
the résident défendants as parties until judgment, however clear 
it was that his intent in so doing was to defeat removal, the case 
could not hâve been removed, because, in his pétition, he stated 
a good cause of action against the défendants so joined. But when 
he dismissed the résident défendants he made a removable case, 
and the palpable device adopted to prevent an earlier removal 
disables him from pleading the time limitation. Whether, if a plain- 
tiff, in good faith, and not for the purpose of defeating the fédéral 
jurisdiction, unités défendants résident and nonresideut in a single, 
joint cause of action, and before trial is had and judgment rendered 
dismisses the résident défendants from the case, leaving a contro- 
versy between'the plaintiif and nonresident défendant within the re- 
moval jurisdiction of the fédéral court, except that the time for re- 
moval is passed, the case can be removed, against the plaintiff's ob- 
jection, we need not décide. It would seem that the complainant in 
such a case would not be estopped to plead the time limitation, if it 
begins to run from the beglnning of the suit, and not from the time 
when the case assumes the form of a removable controversy. 

A case like the one at bar is not to be confused with cases like 
that of Arrowsmith v. Eailroad Co., 57 Fed. 165, and Arapahoe 
Co. V. Kansas Pac. Ey. Co., 4 Dill. 277, Fed. Cas. No. 502. In 
those cases the plaintiff's pleading showed that the résident de- 
fendants were merely nominal or sham défendants, because no 
cause of action was stated against them in the one case, and no 
relief was asked against them in the other. In such a case, of course, 
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the pétition for removal must be flled within the statutory time, 
or the right is lost The joinder of the sham défendants does not 
prevent the removal, and is no excuse for any delay in perfect- 
ing it. But in the case at bar the plaintifE's pétition stated a 
good cause of action against ail the défendants. TJntil the rési- 
dent défendants were dismissed, the case was not within the ju- 
risdiction of a fédéral court, and the right of removal did not ac- 
crue. Hence, it was necessary to file a new pétition for removal 
after the dismissal, because then, for the first time, the contro- 
versy was one of which the fédéral court could take cognizance. 
If this distinction is borne in mind, the case of Kailroad Oo. v. 
Daughtry, 138 U. S. 298, 11 Sup. Ct. 306, will be found to hâve 
nothing in it to conflict with our conclusion hère. In that case, 
the plaintiff brought suit in a state court of Tennessee against the 
Kansas City, Pt. Scott & Memphis Eailroad Company, a citizen of 
Arkansas, and the Kansas City, Memplùs & Birmingham Company, 
a citizen of Tennessee, for the recovery of damages for the death 
of John W. Daughtry, alleged to hâve been occasioned by the nég- 
ligence of the défendants. The first-named company was in de- 
fault for plea to the déclaration for four terms of court, and then 
filed its pétition for removal, averring that the jùrisdictional 
amount was in controversy; that the plaintiff was a citizen of 
Tennessee; that it (the petitioner) was a citizen of Arkansas; 
that its codefendant was a citizen of Tennessee; that the acts al- 
leged to hâve been donc jointly by petitioner ajid its codefendant 
were, if done at ail, done by the petitioner alone, and its codefend- 
ant did not at the time, and "does not now, and never did, own, 
possess, control, or use the said railroad track upon which said 
acts were done," etc.; "that the said Kansas City, Memphis & 
Birmingham Eailroad Company has been joined in this action as a 
nominal party défendant for the sole purpose of preventing your peti- 
tioner from removing this case to the circuit court of the United 
States." The plaintiff then flled an affldavit stating that he was a 
citizen of Arkansas, — the same state as that of the petitioning de- 
fendant. The state court, on the pétition and afiidavit, found that 
the plaintiff was a citizen of Arkansas, and refused to grant the 
pétition. A few days later the cause came on for trial, and the 
Kansas City, Memphis & Birmingham Railroad Company was dis- 
missed by plaintiff from the case. The resulting judgment against 
the other company was carried to the suprême court of Tennessee, 
and that court afflrmed the action of the court below in denying 
the pétition for removal, on the ground that it had power to pass 
on the issue of fact as to the citizenship of the plaintiff. The 
suprême court of the United States, to which the case was car- 
ried on error, held that in this the Tennessee court erred, because 
ail issues of fact were for the circuit court of the United States 
alone to décide, but that the action of the state court must be 
affirmed for the reason that, as matter of law, the pétition for re- 
moval was bad, because it was filed after the time for removal, 
as limited in the statute. In the opinion there is no référence 
made to the last averment in the pétition for removal, that the 
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Binningham Company had been joined as a nominal party solely 
to prevent removal; and we can merely supply the obvions rea- 
soh why such an avennent, under the circumstances, did not re- 
move the objection that the pétition for removal came too late. 
The pétition for removal was filed while the Birmingham Com- 
pany was still a party défendant. The averment that it was 
joined to defeat removal could hâve been made as well within the 
statutory time for removal as when it was made. If the Birming- 
ham Company was merely a nominal défendant, and this appeared 
on the face of the déclaration, the conduct of plaintiff did not 
prevent the seasonable âling of the pétition for removal, and there 
was no room for an estoppel. If the déclaration made a good 
case against the Binningham Company, it is diflScnlt to see how 
the fédéral court could hold it to be a nominal défendant, and re- 
move the case without trying the merits of the case, and no an- 
thority has held that this can be done. It may truly be said, 
therefore, of the Daughtry Case, that either the averment as to 
the joinder of the résident défendant was something which could 
hâve been made the basis for a removal within statutory time, or 
it made no case for removal at ail, as long as the résident défend- 
ant remained a party. The marked distinction between the case at 
bar and that of Daughtry is that in the latter case no pétition for 
removal was flled after the dismissal of the résident défendant, 
and the change of the cause to a removable form. In this case, 
not only was a pétition for removal filed within the statutory time, 
but a second pétition was flled immediately after dismissal of 
the résident défendant. 

We think the conclusion we hâve reached is a fair and just one. 
It is often within the power of a plaintiff to deprive a défendant 
of the right to go into the fédéral court by questionable means, 
which a want of comprehensiveness in the statute prevents the 
court from defeating. But, as Mr. Justice Miller said on the cir- 
cuit in the case of Arapahoe Co. v. Kansas Pac. Ey. Co., in speak- 
ing of the constitutional right of persons with the requisite citi- 
zenship to resort to the fédéral courts, and the necessity of pre- 
serving it, "we must therefore be astute not to permit devices to 
become successful which are used for the very purpose of destroy- 
Ing that right." The facts of the présent case seem to us clearly 
to show that hère was a device to deprive the Chesapeake & Ohio 
Eailway Company of its constitutional and statutory right to corne 
into this court, and we find no diiïiculty in defeating the device, 
on principles well supported by decided cases. The pétition for 
removal is granted, the bond is approved, and the motion to re- 
mand is denied. 

HUKILL V. CHESAPEAKE & O. RY. CO. 

(Circuit Coiirt, D. Kentucky. January 7, 1895.) 

RbsuotaIi of Causes— Timb of Application— Delay Caused by Fkatidot<bnt 
Joinder of Défendants. 

"Where plaintiff joins, wlth a nonresldent défendant, résident codefend- 
ants, In a joint action for a tort, solely to prevent a removal to the United 



HUKILL 0. CHESAPEAKE & O. RY. CO. 139 

States court, and, after the time (or removal Is passed, dismisses the rési- 
dent défendants, the case may then be removed, slnce ail the indispensa- 
ble éléments to fédéral jurisdlctlon are présent, and plaintifC is estopped 
by hls conduct from raising the objection that the removal is not within 
the prescribed time. 

Action by Eugène Hnkill, administrator of L. A. Hukill, de- 
ceased, against the Chesapeake & Ohio Eailway Company, for the 
death of plaintifl's intestate, commenced in the state court of Ken- 
tucky, and removed by défendant to the circuit court of the United 
States. PlaintifE moves to remand. Motion denied. 

This is a motion to remand. On May 16, 1894, Eugène Hukill, as adminis- 
trator of L. A. Hukill, deceased, flled hls pétition against the Maysville & Big 
Sandy Railroad Company, the Chesapeake & Ohio Kallway Company, O. B. 
Acra, George W. Shumate, Henry Thien, and John Schappart. The pétition 
averred that the Maysville & Big Sandy Railroad Company owned a rail- 
road extending into the city of Covington, Ky.; that this road was leased by 
the Chesapeake & Ohio Railway Company wlthout législative or other au- 
thority, and that the Chesapeake & Ohio Railway Company was operatlng 
the road at the time the death of the plaintiff's intestate occurred; that the 
plaintiff's intestate was in the employ of the Chesapeake & Ohio Railway 
Company, as one of the crew of a switching locomotive engine in the yai-d of 
the Company at Covington; tiiat, while engaged in operating a train of cars 
in the yard of the said company, he was struck by a board projecting from 
the roof of a car upon another train of the said company, which, throngh 
the gross and wanton négligence of ail the défendants, had been permitted to 
Project in such a way as to make it very dangerous; that the plaintiff's in- 
testate was thereby thrown under the train of cars upon which he was, and 
was run over, and soon after died from the injuries thxis received; that the 
projecting board was part of the roof of the car from which it projected, and 
that ail the défendants, with joint, gross, and wanton négligence, permitted 
the defect in the car to remain; that the défendants Acra, Shumate, Thien, 
and Schappart were at ail times in said railroad yard, and were servants of 
the Chesapeake & Ohio Railway Company, and were employed by it as car in- 
spectors and repairers; that they had inspected the car before the accident tothe 
deceased, but, through their joint, gross, and wanton négligence, had failed to 
repair the same. The cases were set for hearing in the town of Independ- 
ence. In the county of Kenton, Ky. AU the défendants, except the Maysville 
& Big Sandy Railroad Company, moyed to transfer the cause to Covington. 
Before the motion was ruled upon, the plalntifE, of his own motion, discon- 
tinued the action, as against aU the défendants but the Chesapeake & Ohio 
Railway Company. The demurrer aad motion to transfer to Covington were 
then each overruled. The défendant the Chesapeake & Ohio Railway Com- 
pany thereupon flled a pétition and tendered a bond for the removal to the 
circuit court of the United States, at Covington. The court declined to grant 
the removal or accept any bond, but not for any lack of sufflclency thereof. 
To this ruling the défendant excepted. The pétition for removal was in the 
words foUowing: "Your petltioner, the Chesapeake & Ohio Railway Com- 
pany, shows that it is the défendant in the above suit: that the matter and 
amount in dispute in the above-entitled action, exclusive of interest and 
costs, exceed the sum or value of two thousand ($2,000) dollars; that the said 

suit is a civil action, to recover the sum of dollars, seeking to recover 

damages for wrongfully causing the death of L. A. Hukill, at Covington, Ken- 

tucky, on or about the day of , by reason of allowlng a defect in a 

certain car in the custody of the Chesapeake & Ohio Railway Company, by 
which said L. A. Hukill was struck, and knocked from a car upon which he was 
riding, and was thereby killed; that there is in said suit a controversy wholly 
between cltizens of différent states, and which can be fully determined as be- 
tween them, to wit, between your petitloner, the Chesapeake & Ohio Rail- 
way Company, the defenda,nt in said suit, who says that it was at the com- 
mencement of this suit, and stlll Is, a corporation organized under the laws 
of the States of Virginia and West Virginia, and of no other state, and that 
It wàs then, and still la, a citizen and résident of the states of Vu-ginia and 
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West Virginia, and of no other state; that It was not ttien, and is not now, 
elther a résident or citizen of tlie state of Kentucliy,— and tlie plalntlff, L. 
A. HukiU's admlnlstrator, Eugène Hnkill, was at tlie commencement of this 
suit, and stUl is, a résident and citizen of tlie state of Kentucky. Your peti- 

tioner further says that in the bringing of this suit heretofore, on the 

day of , 189-, 0. E. Acra, George W. Shumate, Henry Thien, John Schap- 

part, and the Maysville & Blg Sandy Railroad Company were fraudulently 
and improperly jolned as parties défendant in the above-entitled cause, for 
the sole purpose of defeatlng the rlght of your petltioner to a removal of this 
cause to the circuit court of the United States; that because of the joinder of 
said C. E. Acra, George W. Shumate, Henry Thien, John Schappart, and the 
Maysville & Blg Sandy Railroad Company, sald cause was not heretofore 
removed to the circuit court of the United States wlthin the time originally 
allowed by law; and that the aforesaid parties, on the 16th day of October, 
1894, were dismissed, and said cause is now pendlng for the flrst time as to 
the said Chesapeake & Ohlo Kailroad Company alone. And your petitioner 
offers herewith a bond, wlth good and sufllclent surety, condltioned according 
to law, for its entering in the circuit court of the United States for the dis- 
trict of Kentucky, being the proper district, on the first day of its next ses- 
sion, a copy of the records in this suit, and for paying ail costs that may be 
awarded by said court If said court shall hold that this suit is wrongf ully and 
improperly removed thereto; and your petitioner prays this honorable court 
to proceed no further herein, except to make the order of removal requlred by 
law, and to accept such surety bond, and to cause the record herein to be 
removed to the sald circuit court of the United States for the district of Ken- 
tucky, and he wiU ever pray." 

At the next term of this court after the pétition for removal was filed in the 
state court, a transcript of the record was filed in this court; and a motion 
has now been made to remand the case, by the plaintifC, on the ground that 
the pétition for removal was not filed wlthin the time required by statute. 
The answer day fixed by the Kentucky law Is admltted to be 20 days after 
the filing of the pétition, and it is conceded by the pétition for removal Itself 
that the pétition was not flled wlthin this time. PlaintifC filed an answer to 
the pétition for removal, denying that there Is a controversy wholly between 
citizens of différent states, and denying that the other défendants were fraud- 
ulently jolned wlth the Chesapeake & Ohlo Railway Company to prevent its 
removal of the case to this coiu-t. Aflldavits hâve been filed by défendant 
tn support of his pétition for removal, showing that the Chesapeake & 
Ohio Railway Company is, and always has been, a citizen of "Virginia and 
West Virginia, and not of Kentucky, and that the plaintiff and the other de- 
fendants were citizens of Kentucky when suit was brought. The aflldavits 
also set forth a part of the speech of plalntlff's counsel made to the Jui-y in 
.the trial in the state court, in which he, in effect, stated that the reason for 
his joinder and dismlssal of the résident défendants was to avoid a trial in 
this court 

Wm. Goebel, for plaintiff. 
Wm. H. Jackson, for défendant 

Before TAFT, Circuit Judge, and KAEE, District Judge. 

TAFT, Circuit Judge (after stating the facts). In tiie case of 
Powers V. Eailway Co. (just decided) 65 Fed. 129, we hâve had occa- 
sion to consider much the same question which is hère presented. 
We hâve no doubt whatever that the sole purpose of plaintiff and 
his counsel in joining the other défendants with the Chesapeake 
& Ohio Eailway Company was to def eat the latter's right to re- 
move the case to this court. ïhe statement of counsel to the jury 
was in effect an admission that such had been his purpose in the 
joinder, and that, having served that purpose, he had dismissed 
them. It is attempted to explain the dismissal of the défendants 
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by referring it to a désire of plaintifE to avoid a transfer of trial 
from Independemce to Covington, by dismissing those défendants 
who claimed to bave the right to insist on it, ^thougb such right 
is not even now conceded by plaintifs counsel. Tbis would hardiy 
explain the dismissal of the MaysTille & Big Sandy Eaiiroad Com- 
pany, whicb did not ask a transfer. But even the explanation 
offered shows a juggling with the names of résident défendants 
to enable the plaintifl to sélect that forum deemed most favora- 
ble for bis interest, without any bona flde intention of securing 
judgment against the persons whose names were thus used. We 
hâve no difflculty whatever in finding that the joinder of the rési- 
dent défendants was without any bona flde intention of taking 
judgment against them, but was solely to prevent removal to the 
fédéral court, and that their subséquent dismissal before trial was 
in accordance with the original plan and device. The pétition for 
removal states tbe indispensable jurisdictional facts as to diverse 
citizenship and amount in controversy; and, on the point of time 
of removal, it avers that the flve défendants other than the Chesa- 
■peake & OMo Eailway Company were fraudulently and improperly 
joined as défendants to prevent the removal of the case to this court 
by the Chesapeake & Ohio Eailway Company; that the présence of 
thèse défendants did prevent such removal witbin the statutory 
time; that they hâve now been dismissed, and the cause is now 
pendiug for the flrst time against the Chesapeake & Ohio Eail- 
way Company alone. There is no averment that the défendants 
who were fraudulently joined were citizens of Kentucky, but this 
is a necessary inference from the statement that the cause was 
not removed because they were joined as défendants. The fact 
that they were citizens of Kentucky has now been established by 
affldavit The pétition for removal does not, in terms, plead an 
estoppel against the plaintifl on the question of the time of its 
filing, but it states facts on which such a plea may rest, and is 
therefore sufiBcient. 

The averment of the pétition for removal that the joinder of 
the résident défendants prevented removal is borne out by an ex- 
amination of the plaintiff's pétition. A joint cause of action is 
etated against ail the défendants. The averment that the Mays- 
ville & Big Sandy Eaiiroad Company had leased the railroad on 
which the injury happened, without statutory or other authority, 
would seem to make it jointly liable with the Chesapealce & Ohio 
Eailway for torts inflicted in the opération of the road. Arrow- 
smith V. Eailway Co., 57 Fed. 165. The averment against the other 
défendants is that the injury was the direct resuit of their wan- 
ton négligence, in not properly repairing the roof of the car, by 
the defective condition of which the injury happened. Had an 
attempt been made to remove the cause to the fédéral court with- 
în the statutory time, it must then hâve resulted, as did such an 
attempt in the Powers Case, in an order remanding it to the state 
court. The défendant was not required to do a vain thing, and 
therefore can be in no worse condition because he did not file a 
pétition for removal when it must bave been denied. 
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We have already flecided, in the Powers Case, thât where a plain- 
tiff joins, with a nonresideut défendant, résident codefendants, in 
a joint action for a tort, solely to prevent a remoTal to the United 
States court, and, after the time for such remoyal is passed, dis- 
misses ail but the nonresident défendant, the casé is then remova- 
ble to the United States court, because ail the indispensable élé- 
ments to fédéral jurisdiction are présent, and the objection as to 
time is removed by the conduct of the plaintiff, which disables 
him from taking advantage of the delay which he purposely 
caused. Applying this principle to the case bef ore us, tjie removal 
must be sustained, and the motion to remand be overruled. 



SHBPHBRD V. BRADSTPJEET CO. et al. 
(Circuit Court, W. D. Missouri, W. D. January 7, 1895.) 

1. Removal of Causes— Eefusal of State Codut to Make Oedeb. 

Wlien a défendant has made proper application for removal of a 
cause from a state court to a United States court, and lias filed a tran- 
script of the record in the United States court, jurisdiction eo instanti 
attaches in that court, though the state court has refused to inp,lie an 
order of remova.1, and has assumed to enter a noniSuit. 

2. Samb— Separablb Controversy— Practicb. 

An action for liber was brought in a state court agàinst a commercial 
agency^ a corporation of another state, and its local agent,: a citizen of 
the state where suit was brought, the gravamen of the complaint being 
the publication of certain statements concerning plaintiff's crédit. It 
was alleged, upon a pétition for removal and severance of the action, 
that the local agent was made a partjr solely to prevent removal of the 
cause. iîeW, that the court would examine closely into the actual relation 
of thé agent to the facts constituting the alleged cause, of action, and 
into the motives of plaintiff in joining him as 9, party, and, finding him 
probably not a necessal^y party, would deny a inotion to remand, leaving 
it for the court upon the trial to remand the cause as improvidently re- 
moved. If plaintiff could then make it appear that he was a real party to 
the action. , 

This was an action by H. 0. Shepherd against the Bradstreet 
Company and Harry lloloÈP, for libel. The action was brought in 
a court of the state of Missouri, and was removed by the défend- 
ant the Bradstreet Company to the United States circuit court. 
Plaintiff moves to remand. 

Davis, Loomis & Davis, for plaintiff. 

William A. Wood, Dowe, Johnson & Rusk, and W. S. Leeper, 
for défendants. 

PHILIPS, District Judge. This suit was instituted in the state 
circuit court of CaJdwell county by the plaintiff, a citizen of said 
county, against the défendant the Bradstreet Company, a citizen 
of another state, and the défendant ïïarry Roloff, « citizen of said 
Caldwell county, state ; of Missouri. The défendant company in 
due time filed its application for a removal of the cause as to it into 
this jurisdiction. The application is predicated upoij .the diverse 
citizenship of said company, accompanied withi the , further aile- 
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gation that the cause of action is separable, and that tlie plaintiff 
joined the résident défendant, EolofE, solely for tlie purpose of 
giving a cause of action against it in the local jurisdiction of 
Caldwell county, and to prevent it from the exercise of its right 
to remove the cause as to it into this court. On the filing of said 
pétition for remoTal the plaintiff undertook to enter a nonsuit 
therein, which the court permitted, and thereupon denied the pé- 
tition to remove the cause into this court. It is well settled that, 
after proper application made for removal, the state court loses 
jurisdiction over the case, save for the purpose of maldng the 
order of removal. And on flling the proper transcript in this 
court, as the défendant Company has done, jurisdiction eo instanti 
attaches hère. The plaintiff has filed in this court a motion ask- 
ing that the cause be remanded to the state court. The motion 
allèges as grounds therefor that the state court made no order 
removing the cause into this court, and "that this court has no 
jurisdiction in this action neither of the subject-matter therein, 
nor of the défendants therein, nor of any of them." From this 
motion it would seem that plaintiff 's notion is that no jurisdiction 
over the subject-matter, nor over the défendants, nor either of 
. them, attaches hère because of the fact that the state court failed 
to make the order of removal, as no other ground is assigned for 
i the motion to remand. The motion might properly enough be de- 
nied on this ground alone. But the parties hâve argued the ques 
tion as to whether or not the cause of action is severable as to 
the défendants, and in support of and against the motion many 
^fladavits hâve been filed by the respective parties. To under- 
stand this controA-^ersy, it may be briefly stated that the gravamen 
of the complaint in the pétition is that the défendant Koloff is 
the local agent of the Bradstreet Company, a nonresident corpo- 
i-ation, and that the défendant the Bradstreet Company, by its 
servants, agents, and employés and the défendant Roloff, falsely, 
etc., composed, and published, telegraphed and reported and cir 
culated over the country, by a written or printed telegram, and 
by a written or printed commercial report, that the plaintiff had 
been attached, etc., whereby he vras greatly injured in his busi- 
ness, etc. The second count in the pétition merely chargea that 
"défendant" did the acts complained of; but which défendant is 
not stated. It is charged by the défendant the Bradstreet Com- 
pany, in its pétition for removal, and afiidavits filed herein, that 
the joinder of défendant Boloff was merely for the purpose of 
denying to the Bradstreet Company its right of trial in this juris- 
diction. It quite clearly enough appears from thèse afSdavits 
that Eolofl résides in the county of Caldwell, and was the local 
agent of the Bradstreet Company for a limited purpose, which did 
not embrace the publication of such information, and that said 
Boloff is insolvent The plaintiff, in his counter afQdavits, seeks 
to show that the imputed agency of Eolofl was broader than that 
claimed for him on the part of the défendants; that it extended 
to the matter of coUecting information for the company as to the 
solvency and financial condition of business men in that locality. 
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But iiiis contention is predicatéd merely upon acts aad déclara- 
tions of the imputed agent "It is wellrsettled law that aa agency 
cannot be established by the mère acts or déclarations of the im- 
puted agent, nor from the mère fact tliat lie assumes to act as 
agent." Anderson y. Volmer, 83 Mo*, 406, and citations. But it 
is clearly apparent from ail the affida^rits that the agency of Eoloff, 
reasonably implied, did not extend further'than the. act of for- 
warding to the company infonnation respecting the crédit and 
solvency of persons in the given locality. îfo averment is made 
in the pétition nor the affldavits that Eoloff's agency extended to 
the matter of giving publicity to any reports he might make; and, 
in the absence of such averments, it doés not sulBciently appear 
that he was authorized by the company to make such publications. 
On the contrary, it is reasonably inferable from the usual course 
of such business that the agency of the local agent extended to 
the simple duty of giving by telegram, letter, or report informa- 
tion to the company respecting the flnancial standing and sol- 
vency of persons in his locality. If the publication was subse- 
quently made by the principal, that was an act independeut of 
the report sent in by the agent, and no joint action would lie 
therefor, in the absence of an averment and proof of a cunspiracy. 
The joinder of an agent with his principal under such circum- 
stances, should be narrowly scanned by the courts, where ita 
effect is to deny to the nonresident défendant a right of trial in 
the fédéral court It is permissible to this court, in a conten- 
tion like this, to entertain afiidavits to get at the real state of the 
facts respecting the object of such joinder, to enable the court to 
see whether or not there be a joint cause of action against ail the 
défendants, or whether or not it be one only by averment. Nel- 
son V. Hennessey, 33 Fed. 113; Eivers v. Bradley, 53 Fed. 305; 
Fergason v. Eailway Co., 63 Fed. 177; Dow v. Bradstreet Co., 46 
Fed. 824. It is true, in this case, that the plaintiff and his attor- 
neys make affldavit denying the fact that it was understood or 
discussed between lawyers and client that Eoloff should be joined 
in the action for the purpose of defeating the removal of the cause 
into this court by the company, and the plaintiff also states that 
he had no such purpose. But it is a noticeable fact that, while 
his attomeys state that the matter w^as not cativassed between 
them and their client, it is not stated that they did not canvass 
the matter among themselves as attorneys. Ofttimes actions 
speak louder than words. Immediately ou filing the pétition by 
the company asking for a removal of this cause, as to it, into the 
United States circuit court, the plaintifl sought to dismiss his 
action. Why did he do this, but for the fact that he was unwilling 
to litigate this controversy with the nonresident défendant on 
more compion, neutral ground? And as proof that this was the 
real incentive to the action of the plaintiff in thns attempting to 
defeat the removal, one. of the défendants' attorneys makos affida- 
vit that upon thç attempted dismi^sal of the suit plaintiff 's attor- 
neys said to him that they would now reiustitute the action in the 
state court for a sum less than the jurisdiction of the fédéral 
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court, so the défendant conld not remove it TMs affidavit is not 
denied by the plaintiiï or by Ms attomeys. 

Anotber fact is significant from the aflidavits flled by the plain- 
tiff in this case: That, although advised by the contention of 
the défendants that there was no community of action between 
the report of the défendant Eolofl to the company and its subsé- 
quent publication, none of the afflants on the part of the plaintiff 
state or show that the défendant Roloff was instrumental in mail- 
ing the alleged publication, or that he authorized the same to be 
published. As the publication is the ^st of the libel, this state- 
ment was Important under the issues joined on this motion. The 
failure bf the plaintiff to support this avennent in his petitiou, 
after accepting the gauge of battle thrown down by the chal- 
lenge of the défendant in the afiBdavits flled herein, by his own or 
any other affidavit, is little less than an admission of the truth of 
defendant's charge. If, as a matter of fact, the défendant Roloff, 
in connection with other servants, agents, and employés of the 
défendant company, made the libelous publication which is the 
gravamen of this action, the plaintiff can make that fact appear 
on the trial of this cause in this court; and when he does so this 
court will discontinue the case hère, and remand the same to the 
state court on the ground that it was improvidently removed. 
The motion to remand is denied. 



TOD V. CLEVELAND & M. V. RT. CO. et al. 

(Circuit Court of Appeals, Sixtli Circuit. December 4, 1894.) 

No. 202. 

1. Rbmovai. dp Causes— Local Prejudiob— Amount rs Controverst. 

Tlie record presented upon an application for removal of a cause from a 
state to a United States court, on tlie ground of local préjudice, in order to 
authorize tlie latter court to assume jurlsdiction, must sliow tliat the 
amount in controversy exceeds Ç2,000. 

B. Same— Waivbr of Objections. 

A plaintiff whose cause has been removed from a state to a United 
States court, and who falls to prosecute a motion to remand, thereby 
walves ail objections to the removal which he is compétent to waive, In- 
cluding the objection that the showing of local préjudice was not suf- 
flcieut, in a case where the removal was on that ground. 

8. Same— Order of Removal. 

An entry in the record of the circuit court, upon an application for re- 
movial of a cause from a state court, on the ground of local préjudice, 
which is in form simple a finding of the right to removal, without an 
order that the cause be removed, does not efifect the reihoval of the cause. 

4. Same— Waivbk. 

Whether, when such an entry is brought to the attention of the stàte 
conrt, and it theréupon treats the cause as removed, aud the plaintiff fol- 
lows it to the United States court, aud proceeds therein without objec- 
tion, thfe defèct is not thereby walved, quaere. 

In Error to the Circuit Court of the United States for the North- 
ern District of Ôhio. , 
v.65F.no.2— 10 
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This was an action by Henry Tod àgainst the Cléreland & Mahon- 
îng Valley Railway Company, th.e New York, Pennpylvania & Ohio 
Bailroad Company, and the New York, Lake Erie & Western Rail- 
road Company, to recorer possession of certain lands. The action 
was originally brought in a court of the state of Ohio. The New 
York, Lake Erie & Western Eailroad Company took proceedings 
for ita removal into the United States circuit court, in which court 
a verdict and judgment were rendered for the défendants. Plain- 
tiff brings error. 

The plaintiff in error brought suit in the court of common pleas for Mahon- 
ing county, in the state of Ohio, to recover the possession of certain land in 
that county then in the possession of the défendants, who claimed as owners 
or lessees thereof. The défendant companies appeared and answered, admit- 
ting the incorporation of the several défendants, the flrst two alleging that 
the demanded premises were in the possession of the third, and the third 
alleging the possession to be in itself, and each denied ail ttie other alléga- 
tions of the pétition. Subséquent to the time when the case could, upon 
other grounds, be removed into the circuit court of the United States, and on 
the 3d day of February, 1891, the défendant the New York, Lake Erie & West- 
«rn Jîailrdad Company presented Its pétition to the court below for the re- 
moval of the cause into that court, upon the ground that, by reason of préju- 
dice and local influence, It could not obtain justice in the state court. This 
pétition was accompanied by an affldavit designed to show the existence of 
that ground, and a proper bond. From the record In the state court, and the 
pétition for removal, it then appeared that the plalntiiï was a citizen of 
Ohio; that the flrst two named défendants were also citizens of that stàtè; 
and that the petitioning défendant was a citizen of New York. Neither by 
the record in the state court, nor by the pétition for removal, nor the affidavit 
accompanylng it, was it shown what was the value of the matter in eontro- 
versy in the suit. In the pétition and afHdavit it was alleged in direct terms 
"that, from préjudice and from local influence, sald New York, Lake Brie 
& Western Kailroad Company will not be able to obtain justice in said court 
of comnjon pleas, or In any other state court to which it hàs a right under 
the laws of the state of Ohio, on account of such préjudice and local influence, 
to remove said cause." Upon the flling of the pétition, the court below directed 
thefollowingentry: "This day came on to be heard the pétition of the défendant 
for an order for removal of thecase from the court of common plea:s of Mahoning 
county, Ohio; and it appearing to the court that the défendant has flled in 
this court his pétition, bond, and affldavit under the second section of the act 
of congress of March 3, 1887, entitled 'An act to détermine the jurisdiction of 
circuit courts of the United States, and to regulate the removal of causes 
from state courts, and for other purposes,' etc., from which it appears to the 
court that said affldavit Is In compliance wlth the said second section of said 
act of congress, and that sald bond is sufflcient and satisfactory, and that 
sald défendant, by his pétition, affldavit, and bond, has shown he is entitled 
to remove sald caus« to this court." The transcript was filed on the same 
day. It appears, also, that a similar pétition, wlth an affldavit and bond, had 
previously, and on the 27th day of January, 1891, been filed in the state 
court, upon which that court, on the 28th day of January, had made an 
order that the cause be removed into the United States court. After the 
transcript was flled, the plaintiff entered a motion to remand, upon the 
ground that the circuit court of the United States had not acquired jurisdic- 
tion. This motion was not brought on for hearing, and there is nothing to 
show that the attention of the court was ever called to it. Thereupon the 
plaintiff applled for and obtained leave to amend his pétition, which was 
done accordingly, and the défendants, by leave, filed amended answers. 
The case went to trial before a jury, and a verdict and judgment were en- 
tered for the défendants. Thè plaintiff brings the case hère, and assigns for 
error sevei;»! matters involved in the rullngs of the court upon tt»^ trial. By 
leave of the court, counSel for the plaintiff was permitted to argue sèveral 
questions touchlng the jurisdiction of the court below, that Is to say— -Flrst, 
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whether it was compétent for the one défendant; to retaove the cause upon 
the ground alleged without Joinlng tbe others in its pétition; second, whether 
the fact of préjudice and local influence was sufflciently made to appear to 
justify an order of removal; third, whether it wàs necessary that it should be 
shown that the value of the matter In dispute was such as to constitutô the 
case, in that respect, one within the jurisdiction of the court; and, fourth, 
whether the entry above set forth amounted to an order of removal. 

George F. Arrel and H. K. Taylor, for plaintiff in error. 
Hine & Clarke, for défendant in error the New York, L. E. & W. 
R. Co. 

Before TAPT, Circuit Judge, and SEVERENS and SWAN, Dis- 
trict Judges. 

Having stated tlie case as above, SEVERENS, District Judge, 
delivered the opinion of the court. 

Before entering upon the considération of the rulings occurring 
on the trial upon which error is specially alleged, it is necessary to 
look into the questions submitted affecting the jurisdiction of the 
circuit court; for, unless it appears that that court acquired jurisdic- 
tion by the removal proceedings, it is clear that we cannot proceed 
to discuss the merits of the controversy. 

It is well known that, upon the first and second grounds above 
stated upon which the want of jurisdiction is alleged, there has been 
much différence of opinion in the snbordinate courts; but, inasmuch 
as we are of opinion that the jurisdiction of the circuit court must 
be denied upon another ground, we do not deem it necessary to ex- 
amine the questions whether one of several défendants can pro- 
ceed for the removal of the cause for the spécial reason hère alleged 
to exist, where the other défendants are citizens of the same state 
with the plaintiff, and whether such a showing as was made in this 
case in regard to préjudice and local influence is suffieient It 
seems proper, however, to say that in the présent case the question 
last relerred to does not présent itself in the same way in which it 
would liave done if the plaintiff had prosecuted his motion to re- 
mand. By omitting to do that, he waived ail objections which he 
was compétent to waivç, and there remains not the question whether 
there was sufficient fullness in the showing of préjudice and local in- 
fluence in the pétition and afûdavit, but the question whether they 
constituted any évidence at ail of the fact stated. Mère defects 
in the form and mode of procédure may be waived, though the 
essentials of jurisdiction cannot be. Ayers v. Watson, 113 U. S. 
594, 5 Sup. et. 641; Martin's Adm'r v. Railroad Co., 151 U. S. 673-687, 
14 Sup. et 533. 

Another question presented by the record is whether it was nec- 
essary, in order to justify the removal, that it should hâve been 
shovyn to the circuit court that the value of the matter in controversy 
was such as to bring it within the jurisdiction of the court. We 
are of opinion tiiat it was, and that the case must be remanded to 
the state court, for the peason that it nowhere appeared from any- 
thing in the record or pétition or afftdavit that the sum or value of 
the thing sued for ^xçeeded the sum of, $2,000. The first section 
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of the act of March 3, 1887, defines the gênerai jurisdiction of the 
circuit courts in suits originally brought there, and, in respect to 
the value of the subject-matter, requires that it shall exceed the sum 
of |2,000, besides interest and costs. By the second section, pro- 
TÏsion is made for the removalby défendants from state courts of 
cases of the same gênerai character. The cases made removable 
by this section are divided into four classes. The ârst and second 
classes, taken together, cover generally ail cases of which original 
jurisdiction is given by section 1 ; and in thèse it is necessary that 
ail the défendants, if there be more than one, join in the removal. 
The third class is of cases of the same description as those included 
in classes 1 and 2, but it is a subclass as respects them, consisting 
of cases included in the former classes, in which part of the défend- 
ants are citizens of différent states from that of the plaintiff, and 
hâve a separable controversy. In thèse the défendant or de- 
fendants in that controversy may remove the suit without join- 
ing codefendants. The fourth class is also a spécial class of cases 
included in classes 1 and 2, and consists of controversies be- 
tween citizens of différent states, in which justice cannot be obtained 
in the state courts, on account of préjudice and local influence. The 
first and second clauses of this section expressly refer to section 1 
for the éléments of jurisdiction. The third refers to the first two, 
of which it is a subclass; and, although the référence in the fourth 
clause is not quite so distinct, it is held by the suprême court, in the 
case of In re Pennsylvania Co., 137 U. S. 451, 11 Sup. Ot. 141, that the 
wordS "and where," with which the fourth clause commences, are 
équivalent to the words "and when in any such case," in the third 
clause. Thus, the essentials of the jurisdiction in removal cases 
conferred by section 2 appear to be identical with those in original 
cases as deflned in the flrst section (with certain conditions added 
by the third and fourth clauses of section 2) ; and one of those 
essentials is that the controversy must involve a sum exceeding 
$2,000. In re Pennsylvania Co., above cited. And it has long been 
the established rule that ail the essential conditions must appear 
in the record (which includes the pétition), as it is presented to the 
circuit court of the United States, before it is authorized to assume 
jurisdiction. It is only "in any such case" that an ordér of removal 
can be made. Stone v. South Carolina, 117 U. S. 430, 6 Sup. Ct. 799; 
Stevens v. Mchols, 130 U. S. 230, 9 Sup. Ct. 518; Crehore v. Railway 
Co., 131 U. S. 240, 9 Sup. Ct. 692; La Montagne v, Lumber Co., 44 Fed. 
645. In the cases in the suprême court hère cited, the élément 
lacking was that of an allégation of diverse citizenship; but in the 
case in 44 Fed. 645, it was that of the value in controversy, and 
Judge Jenkins applied the same rule; and we can see no différence 
în the princîple involved. See, also, Oleson v. Eailroad Co., Id. 1. 

In regard to the other question, if seems doubtf ul whether there 
was any valid order for removing the case. The authority to make 
such an order is vested by the act solely in the circuit court of the 
United States. The entry recited in the foregoing statement of the 
facts waâ merely of a flndiug that' the petitioner was entitled to 
remove the case into that court It was not an order. The entry 
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în question was identical with the one which had been made by tte 
United States circuit court in Pennsylvania Co. v. Bender, 148 U. S. 
255, 13 Sup. et. 591. The state court, declining to treat the case 
as thereby removed, proceeded with it, and, after flnal judgment 
in the suprême court of the state, the case was removed to the 
suprême court of the United States, where Mr. Justice Brewer, 
in delivering the opinion of the court, treated the entry as a finding 
simply, and said: 

"But such finding does not remove the case any more than an order çver- 
ruUng a demurrer to a pétition malîes a judgment. Such an order is siùiply 
an adjudication of the right of the plaIntifC to a judgment. Upon it alone, 
exécution cannot issue. There must be a judgment, or, in other words, an 
order based upon the détermination of the right. A mère finding that the 
I)arty Is entitled tO' a removal is no order, and does not of itself work re- 
moTal." 

Tn that case, however, it does not appear that a copy of the entry 
was flled in the original state court, as was done hère. There was 
in this case also an order made in the state court that the cause be 
removed. But that court had made the order previously, and it was 
in no wise responsive to the action of the fédéral court. The state 
court had no authority, either under state or fédéral law, to make 
the order when it did, and it was therefore void. 

Whether, in view of the facts that the proceeding which had 
taken place in the United States court was brought to the attention 
of the state court, that the latter suffered the case to be removed, and 
that the plaintiff followed it into the United States court, and pro- 
ceeded to trial without raising objection to the removal, the infirmity 
of the removal proceedings ought not to be treated as a matter of 
irregularity only, such as a party may waive, and not as of the 
essence of jurisdiction, is a question which we hâve not found it nec- 
essary to décide. 

The judgment must be reversed, and the case remanded to the 
court below, with instructions to remand it to the state court The 
défendant who removed the case must pay the costs of this court 
and of the court below. Torrence v. Shedd, 144 U. S. 527, 12 Sup. 
et 726; Hanrick v. Hanrick, 153 U. S. 192, 198, 14 Sup. Ct 835. 



VERMILYA V. BROWN, 

(Circuit Court, S. D. New York. November 26, 1894.) 

Fbderal Courts— Jubisdiction— Service op Pkocbss. 

Where a state court, by levy made under an attachment against the 
property of a défendant residing out of Its jurisdiction and personal serv- 
ice on such défendant out of the jurisdiction, effected befeare removal, has 
acquired jm'isdiction of the case, to the extent, at least, of being entitled 
to enforce its judgment against the attached property, the fédéral circuit 
court will not, where the nonresident défendant has voluntarily removed 
the cause, allow him to dlsmiss it, as to that property, on the sole ground 
that that court could not hâve acquired original jurisdiction of such prop- 
erty by the issue of an attachment 

This was an action by Peter B. Vermilya against Mary Brown. It 
■was coipmenced in a court of the state of New York by the issue and 
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levy pf an attachment and service on the défendant ont of that state. 
Défendant remoyed the cause to this court, and now moves to vacate 
the attachment, set aside the service of summons, and dismiss the 
action, appearing specially for that purpose. 

This was a motion to vacate a warrant of attachment, to set aslde service 
of summons wlthout ttie state, and to dismlss the action. The action waa 
originally brought in the state court, and a warrant of attachment Issued 
Septemher 11, 1894, against the property of the défendant, on the ground that 
she was a nonresident. Immediately thereafter, notice of the attachment 
was filed in the office of the county clerli, whereby, under section 649 of the 
New Yorli Code of Civil Procédure, a levy was made upon certain real estate 
of the défendant situa ted in New Yoriî City. On October 9, 1894, an order 
was entered authorizing service of the summons upon défendant by publica- 
tion, or wlthout the state, and personal service wlthout the state was made 
pm-suant to that order. Under the law of the state, when a défendant Is 
thus served, and he does not voluntarily appear, any Judgment which may 
be obtained against hlm In the action can be enforced only against the prop- 
erty whlch has been levied upon by vlrtue of the warrant of attachment. 
Code Civ. Proc. N. Y. § 707. Subséquent to service, and on October 26, 1894, 
a pétition and bond was presented to the state court for removal of the cause 
to this court, and on October 30th the record was duly filed hère. There has 
been no Personal service of the summons within the jurisdiction of this court 
or of the state court The défendant résides in and is a citizen of New Jer- 
sey. Her appearance in obtainlng the removal was spécial, and for that pm-- 
pose alone. Her appearance now is spécial, and for the purpose of this 
motion only. 

A. G. N. Vermilya, for plaintiff. 
Howard A. Taylor, for défendant. 

LACOMBE, Circuit Judge (after stating the facts). There is a dis- 
tinction to be made between this case and those heretofore decided 
in this circuit, and cited on the argument, namely: Good Hope Co. 
V. Eailway B. F. Co., 22 Fed. 635; Golden v. News, 42 Fed. 112; 
Bentlif v. Finance Corp., 44 Fed. 667; and Clews v. Iron Co., Id. 
31. In those cases the service of process in the state court had 
given that court no jurisdiction, either of the person or of the prop- 
erty of défendant; and under the doctrine laid down in St. Clair v. 
Cox, 106 U, S. 350, 1 Sup. Ct. 354, and Pennoyer v. Nefl, 95 U. S. 714, 
the fédéral courts would hâve treated any judgment rendered in the 
state court upon such service as a nullity. In the case at bar, how- 
ever, the state court had, even under the theory of the United States 
suprême court décisions above cited, acquired jurisdiction of the prop- 
erty attached within the state. 

When a precisely similar point was presented in McKay v. Central 
Railroad & Banking Co. of Georgia [no opinion], this court, the 
writer then sitting, followed the opinion of Judge Coït in Perkins v. 
Hendryx, 40 Fed. 657, and dismissed the summons and attachment. 
But attention was not at that time called to Railroad Co. v. Estill, 
147 U. S. 591, 13 Sup. Ct. 444. Although much of that opinion 1» 
obiter, it aiïords a strong indication of the views of the suprême court 
upon the questions raised hère. In conformity thereto, it should be 
held that where the state court has, by levy made under attachment 
and Personal service effected before removal, properly acquired juris- 
diction of the case, to the extent, at least, of being éntitled to enforce 
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îts judgment against such property, thé fédéral circuit court will not, 
where the nonresident défendant has voluntarily remorëd the cause, 
allow him to dismiss it as to tliat property, on the sole ground tha; 
this court could not hâve acquired original jurisdiction of such prop- 
erty by the issue of an attachment. The motion is denied. 



GLOTIN et al. v. OSWALD et al. 

(Circuit Coui't, D. Minnesota. December 12, 1894.) 

Circuit Coubt—Jurisdictiosal Amodnt— Pleading. 

St. 1881, giving the right to commence suit, in a trado-marli case, wlth- 
eut alleging tlie amount in controversy, Is not repealed by the statutes of 
1887 and 1888, requiring the amount involved to be $2,000, to glve the cir- 
cuit court jurisdiction. 

Suit by Marie Brizard Glotin and others, doing business aa Les 
Héritiers de Marie Brizard & Roger, against John C. Oswald and 
another, partners as J. G. Oswald & Co. Défendants demur to the 
complaint. Demurrer orerruled. 

In thls case an injunction is asked by complainants to restraln défendants 
from selling or ofCering for sale a spurious brand of liqueur* ealled "Crème 
de Menthe," whereby the bottles, labels, and trade-marks duly registered In 
compliance with the laws of the United States, which hâve been used by the 
complainants for niany years, are so closely Imltated as to deceive the public 
into the belief that the goods so put up are the genuine liqueurs manufactured 
by thèse complainants. A demurrer is interposed by défendants, on the 
ground that it does not appear by the bill of complaint that the sum of 
$2,000 Is Involved in this action, and hence this court has no jurisdiction. 

Boardman & Boutelle, for complainants, 
Taylor & Spooner, for défendants. 

NELSON, District eJudge. The complaint shows that thèse com- 
plainants, résidents and citizens of the republic of France, are mak- 
ing a liqueur ealled "Crème de Menthe" in France, and exporting 
it to this country; and having filed their trade-mark hère, and com- 
plied with the law in that respect, they are entitled to protection. 
The statute of 1881, which gives them the right to commence a suit 
without alleging the amount in controversy, was not repealed by 
the statutes of 1887 and 1888, which make it necessary, in order to 
give jurisdiction to the United States circuit court, that the amount 
hivolved be $2,000. The demurrer is overruled, and the motion for 
a temporary injunction granted, and défendants will be given until 
next rule day to file their answer. 



GREGG V. SANFORD et aL 

(Circuit Court of Appeals, Thlrd Circuit. Januai-y 2, 1895.) 

No. 15. 

|. Taxation— Pennsylvania Statutes— Joint-Stock Associations. 

A joint-stoclc association is not subject to taxation xmder the acts of 
Pennsylvanla of May 1, 1868, Aprll 24, 1874, March 20, 1877, and June 7, 
1879, lœposing taxes upon the capital stock of "incorporated" companles. 
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8. CoNSTiTUTiONAii Law— Suit against a State. 

A suit against an officer of a state, chargea with the duty of assessing 
and coUecting taxes, to restrain him from levying upon complainant a 
tax not autliorized by law, is not a suit against the state. 

8. EqUITT JUKISDICTION— ClODD ON TiTLB— ILLEGAL Tax. 

Equity has jurisdiction to restrain the assessment of taxes when such 
assessment is without authority of law, and would create an apparent 
lien upon real estate, and so a cloud upon the title thereto, and evidenn*» 
aliunde the assessment Is required to show its Invalidity. 

Appeal from the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 

This was a suit by Henry Sanford, Clarence Seward, and Levi C. 
Weir against D, McM. Gregg, auditor gênerai of the common- 
wealth of Pennsylvania, to restrain the assessment of a tax. The 
circuit court rendered a decree for the complainants. Défendant 
appeals. 

W. V. Hensel and Lyman D. Gilbert, for appellant. 
George Tucker Bispham and B. H. Bristow, for appellees. 

Before ACHESON, Circuit Judge, and BUTLER and WALES, 
District Judges. 

ACHESON, Circuit Judge. The first question whîch we will 
consider is whether the Adams Express Company is subject to 
taxation under the several acts of assembly of the state of Penn- 
sylvania recited in the Mil, namely of May 1, 1868, of April 24, 
1874, of March 20, 1877, and of June 7, 1879, whereby an annual 
tax was imposed upon the "capital stock" of ail companies "incor- 
porated" by or under any law of the state of Pennsylvania, and 
of every company "incorporated" by any other state and doing 
business in the state of Pennsylvania. It appears that the Adams 
Express Company was formed by certain individuals, by articles 
of agreement dated July 1, 1S54, signed in the city of New York, 
where the principal office of the company was located, for the 
purpose of carrying on the express business for a limited perlod. 
The articles of association provide that the proportionate inter- 
ests of the associated members shall be represented by shares of 
stock — having, however, no par or flxed money value — transfér- 
able on the books of the association; that the death of a share- 
holder shall not dissolve the association; that thè business of the 
association shall be conducted by a board of managers, and ita 
property held by three trustées. By statutes of the state of New 
York existing at the date of the formation of the Adams Express 
Company, it was enacted that any joint-stock company or associa- 
tion might sue or be sued in the name of the président or treas- 
urer thereof, and that no suit should abate by reason of the death, 
removal, or résignation of such officer; that it should be lawful 
for such association to provide by their articles of association 
that the death of any stockholder or the assignment of his stosk 
should not work a dissolution of the association, and to devolve 
upon any three or more of the "partners" the sole management 
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of their business. Thèse statutes, however, declared that nothing 
therein contained should be construed to confer on joint-stock 
companies or associations any of the righ]ts or privilèges of cor- 
porations, except as therein specially provided. In the case of 
People V. Coleman, 133 N. Y. 279, 31 N. E. 96, the court of appeals 
of I^ew York carefully considered the question whether the Na- 
tional Express Company, a joint-stock association of that state, 
having an organization similar to that of the Adams Express 
Company, was liable to taxation on its capital stock as a corpora- 
tion. The court there held that, notwithstanding varions légis- 
lative enactments extending the powers of joint-stock companies, 
and clothing them with many of the essential attributes possessed 
by and characteristic of corporations, the distinction between 
the two classes of organizations was still preserved, and a joint- 
stock company was not taxable upon its capital stock under the 
provisions of the statute of New York subjecting "ail moneyed or 
stock corporations deriving an income or profit from their cap- 
ital or otherwise" to such a tax. This construction of the statutes 
of New York by the highest judicial tribunal of that state is 
conclusive hère. Norton v. Shelby Co., 118 U. S. 425, 6 Sup. Ct. 
1121; Stutsman Co. v. Wallace, 142 U. S. 293, 12 Sup. Ct. 227. 
We therefore may afiBirm confldently that the Adams Express 
Company was not incorporated by or under the laws of the state 
of New York. It is not pretended that it was constituted a cor- 
poration elsewhere. The answer expressly admits that it was not 
incorporated by or under any law of the state of Pennsylvania. 
Upon what principle, then, can it be held to be taxable under 
acts which impose a tax upon the capital stock of incorporated 
companies? In truth, the Adams Express Company was brought 
into being wholly by the contract of its individual members inter 
se, expressed in their articles of association, and was not of statu- 
tory origin. It is, we think, very clear that such a joint-stock asso- 
ciation is not a corporation, but a partnership. This, as we hâve 
seen, bas been adjudged by the court of appeals of New York. It 
is the settled rule in Massachusetts. Taft v, Ward, 106 Mass. 
518; Eailroad v. Pearson, 128 Mass. 445; Gleason v. McKay, 134 
Mass. 419. The suprême court of the United States, in the case of 
Chapman v. Bamey, 129 U, S. 677, 9 Sup. Ct. 426, distinctly laid 
down the same doctrine. 

It will be perceived that the question before us is one of con- 
struction. By the express provisions of the acts of assembly 
hère involved, a tax is imposed upon every "company incorpo- 
rated" by or under the laws of Pennsylvania, or by or under the 
laws of any other state. It is, however, certain that the Adams 
Express Company is not incorporated. It is, therefore, without 
the terms of the acts. There is no language whatever in any of 
thèse acts to bring within their opération an unincorporated joint- 
stock company. This the législature of Pennsylvania has recog- 
nized; for the act of June 1, 1889, imposes for the future an an- 
nual tax upon the capital stock of "every corporation, joint-stock 
association and limita partnership whatsoever, now or hereafter 
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incôrporated or organized by or under any law of this cornmon 
wealth, or of any other state, » * * doing business in this 
commonwealth." We flnd no décision by the courts of Pennsyl- 
vania giving any countenance whatever to the idea tliat a Tolun- 
tary association, such as the Adams Express Company, is to be 
deemed a corporation. The case of Coal Co. v. Eogers, lOS Fa. 
St. 147, relates to a class of artificial persons f ormed under the 
act of June 2, 1874, and thereby clothed with every essential attribute 
of a corporation at common law, and scarcely differing theref roni ex- 
cept in name. Nor can we accept as sound the argument based on 
section 13 of article 16 of the constitution of Penusylvania, whick 
article imposes restrictions and liabilities upon, and reserves légis- 
lative control over, private corporations, but does not relate to the 
subject of taxation. That section reads thus: 

"The term 'corporations,' as ùsed In this article, shall be construed to in-^ 
clude ail Joint stock companles or associations having any of the powers or 
privilèges of corporations, not possessed by indivlduals or partnerships." 

The définition of the tei-m "corporations" hère, it will be per- 
ceived, is expressly confined to that particular article of the con- 
stitution, and the section does not at ail sanction, but rebuts, th& 
suggestion that the term "corporations," as used in gênerai législa- 
tion, is to be construed as covering joint-stock companies or asso- 
ciations. 

We discover nothing in the ruling of the suprême court of Massa- 
chusetts in Oliver v. Insurance Ce, 100 Mass. 531, or in the ruling 
of the suprême court of the United States in that case upon error 
(Liverpool Ins. Co. v. Massachusetts, 10 Wall. 566), — especially in 
view of the later above-cited décisions of those courts, — to excite any 
doubt as to the correctness of our conclusion hère. The Massa- 
chusetts statute expressly applied to every "insurance company in- 
côrporated or associated under the laws of any government, or state 
other than one of the United States"; and the Liverpool Company, 
although organized under a deed of settiement, had been invested 
by several acts of parliament with ail essential rights of a corporate 
nature, aàd was empowered to act independently of the rules which 
govem an ordinary partnership. As, therefore, it came within the 
express terms of the Massachusetts statute, and had been permitted 
by the comity of the state to exercise its functions therein, it was 
held that no exemption from régulations appropriate to the action 
of the collective body could be claimed on account of the citizenship 
or nationality of individual members of the association. We fully 
concur with the court below in the opinion that the Adams Exprès* 
Company was not chargeable with taxes under the acts of assembly 
in question, and that in proceeding to- settie an account for taxes 
against the company from May Ij 1868, to the flrst Monday of Novem- 
ber, 1868, and for each succeeding year thereafter down to the flrst 
Monday of November, 1888, together with a superadded penalty of 
20 per cent, for default, amounting in ail to the sum of 161,749.99,. 
the défendant below, D. McM. Gregg, auditor gênerai of Pennsylvania,- 
acted without any lawful authority. 

But it is objected that this was substantially a suit against the- 
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State of Pennsylvanîa, within the inhibition of tlie eleventh amend- 
ment to the constitution of the United States. We hâve seen, how- 
ever, that the taxes which the défendant sought to impose upon the 
Adams Express Company were not authorized by the state. The de- 
fendant, therefore, while claiming to act in his officiai capacity, was 
really proceeding without any légal warrant. This case, then, be- 
longs to that class of suits which hâve been sustained against in 
dividuals who, under color of state authority, hâve been guilty of, 
or threatened to inflict, personal trespassea and wrongg. In Cun- 
ningham v. Railroad Co., 109 U. S. 446, 452, 3 Sup. Ot 292, 609, the 
gênerai subject was discussed; and, recognizing the jurisdiction of 
the court in cases of this kind as resting on a sure foundation, the 
«ourt said: 

"Another class of cases is where an indlvidual Is sued Jn tort for some act 
Injurious to another in regard to person or property, to which his défense is 
that he has acted under the orders of the government. In thèse cases he is 
not sued £is, or because he is, the officer of the government, but as an tndi- 
Tidual, and the court is not ousted of jurisdiction because he asserts authorlty 
&S such offlcer. To make out his défense, he must show that his authorlty 
was sufflclent in law to protect bim." 

Suits against persons holding office under a state for illégal acts 
■done under color of an unconstitutional law of the state are not suits 
against the state. Pennoyer v. McConnaughy, 140 U. S. 1, 10, 11 
■Sup. Ot. 699. In the last-cited case the court, speaking through Mr. 
Justice Lamar, reafflrmed the doctrine of the leading case of Osborn 
V. Bank, 9 Wheat. 738, that, where grounds of equity jurisdiction 
exist, an lujunction from a circuit court will lie to restrain a person 
who is a state ofScer from perf orming an oflQcial act directed by an 
unconstitutional statute of the state. In the case of Eeagan v. Trust 
Co., 154 U. S. 362, 390, 14 Sup. Gt. 1047, the court said: 

"A valid law may be wrongfuUy administered by offlcers of the state, and 
so as to make such administration an illégal burden and exaction upon the 
indlvidual. A tax law, as it leaves the législative hands, may not be ob- 
noxious to any challenge, and yet the offlcers chargea wlth the administration 
of that valid tax law may so act under it, In the matter of assessment or col- 
lection, as to work an illégal trespass upon the property rights of the indl- 
vidual. They may go beyond the powers thereby conferred, and when they 
do so the fact that they are assuming to act under a valid law will not oust 
the courts of jurisdiction to restrain their excessive and illégal acts." 

Thèse authorities sufficiently answer the objection to jurisdiction 
based upon the eleventh amendment. 

It is, however, further urged against the decree of the circuit court 
that the complainants' case, if the facts be as they allège, was not 
one for équitable relief ; and it remains for us to consider this point. 
Hère, in the first place, we may remark that, in a suit by a citizen 
of Pennsylvanîa in one of her own courts to enjoin the collection of a 
tax not authorized by law, this objection would hâve no force. The 
suprême court of Pennsylvanîa has repeatedly held that where there 
is a want of power to tax, without anything more, equity will enjoin. 
Appeal of Conners, 103 Pa. St. 356; Harper's Appeal, 109 Pa, St. 9, 
1 Atl. 791; Banger's Appeal, 16 Wkly. Notes Cas. 289, 295. Now, 
in Cummings v. Bank, 101 U. S. 153, 157, the fact that relief by in- 
junction against the collection of iUegal taxes was givcn in the state 
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courts under a statuts -was regardéd, upon the question of remedy 
in the fédéral court, as entitled to the greatest weight But we do 
not put our décision upon the practice in the courts of Pennsylvania. 
Having regard to gênerai principles, we think this case présents 
clear ground for équitable redress, aside f rom the mère iUegality of 
the tax. The proceeding for the settlement of taxes hère is under 
the provisions of the act of March 30, 1811 (P. L. 145 ; Purd. Dig. 1747), 
the twelfth section of which provides that the amount or balance 
of every account, settled agreeably to this act, due to the common- 
wealth, shall be a lien from the date of such settlement on ail the 
real estate of the debtor within the commonwealth. The bill allèges 
that the Adams Express Company is the owner of valuable real es- 
tate in the state of Pennsylvania, within the cities of Philadelphia 
and Pittsburgh, upon ail of which the settlement of taxes will create 
an apparent lien and a cloud, and prevent the company from selling 
or disposing of the same until ail the litigation concerning said taxes 
shaU hâve been ended. Now, to prevent a threatened cloud upon 
the title to real estate, or to remove it if existing, is an acknowl- 
edged head of equity jurisdiction. De Witt v. Van Schoyk, 110 
N. Y. 7, 11, 17 N. E. 425; DuU's Appeal, 113 Pa. St. 510, 6 Atl. 540; 
Story, Eq. Jur. § 711a. Préventive relief by injunction against an 
iUegîd tax which would cast a cloud upon the title to real estate is 
within the settled powers of a court of equity; and where a tax on 
its face appears to be valid, and évidence aliunde is necessary to 
show its invalidity, equity will interfère. Cooley, Tax'n, 542, 543; 
High, Inj. §§ 524, 526. The books are replète with cases in which 
equity has interposed to prevent or cancel a cloud upon title to land 
arising from illégal tax assessments or sales thereunder, or from tax 
deeds, where the proceeding sought to be enjoined or set aside was 
prima facie valid, and it was necessary to prove extrinsic facts to 
show its iUegality. TUton v. Road Co., 3 Sawy. 22, Fed. Cas. No. 
14,055; HoUand v. Mayor, etc., 11 Md. 186, 197; Leslie v. City of St. 
Louis, 47 Mo. 474; Stewart v. Grysler, 100 N. Y. 378, 3 N. E. 471; 
Hamilton v. City of Fond du Lac, 25 Wis. 496; Litchfield v. Polk 
Co., 18 lowa, 71; Scofleld v. City of Lansing, 17 Mich. 437; Eeed v. 
Tyler, 56 Hl. 288. The suprême court of the United States, in Gage 
V. Kaufman, 133 U. S. 471, 10 Sup. Ct. 406, proceeding as well upon 
gênerai équitable principles as upon the Hlinois décisions, sustained 
a bUl in equity to remove a cloud upon title created by a tax deed. 
In Eailway Co. v. Cheyenne, 113 U. S. 516, 525, 5 Sup. Ct. 601, the 
court distinctly ruled that a biU charging that the collection of an 
illégal tax would involve the plaintiff in a multiplicity of suits as 
to the title of lots being laid out and sold, which would prevent their 
sale, and would cloud the title to ail the plaintiff's real estate, states 
a case for relief in equity. And, speaking for the court, Mr. Justice 
Bradley there said: 

"Bven the cloud cast upon hls title by a tax under which such a sale could 
be made would be a grlevance which would entitle hlm to go into a court ot 
equity for relief." 

In ail the décisions of the suprême court relating to the gênerai 
Bubject of the appropriate relief against the collection of taxes ille- 
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gally imposed, ît is laid down as a proposition not to be doubted that, 
where the illégal tax is ùpon real estate, and would tlirow a cloud 
upon the plaintiff's title, the case cornes under a recognized head 
of equity jurisdiction. Dows v. City of Chicago, 11 Wall. 108, 110; 
Bhelton v. Platt, 139 U. S. 591, 594, 11 Sup. Ot 646; Express Co. v. 
Seibert, 142 U. S. 339, 348, 12 Sup, Ct. 250. In the présent case the 
proceedings complained of would most certainly throw a cloud upon 
the title of ail the real estate of the Adams Express Company within 
the state of Pennsylvania; for those proceedings prima facie are 
valid, and extrinsic eTidence, to wit, proof that the company was not 
in fact a corporation, would be necessary in order to show that the 
taxes were illegally imposed. Thus there was a ârm basis for équi- 
table interrention. 

We hâve not overlooked the act of assembly of April 14, 1827 
(Purd. Dig. 1774), nor the rulings thereunder that, to give the com- 
monwealth jmority over other lien creditors, a certified copy of the 
settlement under the act of 1811 must be flled in the county where 
the land is. Wm. Wilson & Son Silversmith Co.'s Estate, 150 Pa. St. 
285, 24 Atl. 636. No case, however, décides that a purchaser would 
not be afifected by the lien expressly created by the twelfth section 
of the act of 1811, and no prudent counsel would advise that the pur- 
chaser would take free of the lien. Moreover, the act of 1827 makes 
it the imperative duty of the auditor gênerai to transmit to the 
prothonotaries of the respective counties where the lands lie certified 
copies of the liens. The filing of thèse transcripts is a part of the 
procédure, and is positively enjoined by the act Therefore, the sug- 
gestion that the défendant does not intend hère to file transcripts 
amounts to nothing. In this court he défends his right to make 
the tax settlement, and impliedly asserts his right to do whatever 
may be necessary to make it an effective lien. 

Having thus seen that the threatened cloud upon thtir title justi- 
fied the complainants in seeking redress in an équitable forum, we 
need not consider the other alleged grounds for sustaining the bill, 
namQly, the élément of a trust, and the avoidance of a multiplicity of 
suits. 

In conclusion, it may be observed that, if the taxes in question 
were paid, there is no way in which they could be recovered back, 
for the payment would be into the state treasury, and the statutes 
of Pennsylvania do not authorize a suit against the state. Aside 
from this bUl, the only remedy open to the complainants was an ap- 
peal to the court of common pleas of Dauphin county; but the ex- 
istence of that spécial statutory mode of redress did not bar the equity 
jurisdiction of the circuit court of the United States. Barber v. Bar- 
ber, 21 How. 582, 592; Kirby v. Eailroad Co., 120 U. S. 130, 138, 7 
Sup. Ot 430. The decree of the court below is affirmed. 
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PULLMAN PALACE-0 Alt CO. y. OBNTEAL TRANSP.CO, 

CENTRAL TïlANSP. CO. v. PULLMAN PALAOB-CAE CO. 

(Circuit Court, B. r>. Pennsylvanla. December 19,1894.) 

No. 44. 

L UNiiAWFtTLCoNTKÀCT— Restitution. 

When property lias been transferred under an unlawful contract, a 
court of equity will compel the restitution thereof by one wbo répudiâtes 
the contract, except wlien such contract involvea moral turpitude. 

8. Bamb— Ultka Vires. 

The C.Co. and the P. Co,, In 1870, were both engaged In the business of 
building and operating sleeping cara. In that year It wàs agreed be- 
tween them that the propertj' and business of the C. Co., including a 
lar^e number o£ cars and their equipment, valuable patent rights, and 
contracta wlth railroad companles, shoiild be leased to the P. Co. An act 
was secured from the législature of Pennsylvanla, in which state the C- 
Co. was organisîed, which was supposed to authorize the leàse, which wàs 
accordlngly executed, and the P. Co. tOok possession, and contlnued to 
operàte and use the property of the O. Co. untll 1885. In the meantime, 
cars and equipment of the P. Co. took the place of those of the C. Co., 
and the property and business of the latter were completely merged in 
the former, as was intended by the parties. In 1885, the P. Co. repudi- 
ated the lease, and reslsted the payment of rent, when sued for by the 
G. Co., on the ground that the lease wàs in excess of the lessor's author- 
Ity, and against public policy. This contention was flnally sustained by 
the courts. The O. Co. then sought, in equity, to obtain restoration of 
or compensation for the property transferred under the lease, which the 
P. Co. ref used, upon the ground that it was not respousible for the prop- 
erty, beeause transferred under an unlawful contract. SeJd, that the con- 
tract betweçn the companles, having been made In reliance upon a stat- 
ute belleved by both parties to confer authority to make it, and without 
any Intention to injure the public, iUvolTed no moral turpitude, and the 
P. Co., which had received the property of the C. Co. without rlght, mUst 
account for the same to the C. Co, 

8. Same— Mbasuee OB' Compensation. ■ 

Eeld, further, that the measure of compensation upon such accounting 
should be the value of the property of the C. Co. at the time of the trans- 
fer, together wlth ils earnings tliereaf ter, less the amount of rent received. 

ïhis was a suit by Pullman Palace-Car Company against the 
Central ïfànsportation Company, and a cross bill by the latter Com- 
pany against the former. The cause was heard on pleadings and 
proof s. 

John Gr. Johnson and Frank P. Prichard, for coinpiainant. 
A. H. Wintersteen, Geo. Tncker Bispham, Edward S. Isham, and 
John S. Kunnells, for défendant. 

BUTLEE, District Judge. The Central Transportation Company, 
a Pennsylvanla corporation, chartered December 3^0, 1862, with a 
capital of $200,000, authorized to construct sleeping cars and run 
them under contract with such raUroad companles as might con- 
tract with it, entered upon the exercise of its franchises, built cars, 
and operated them in pursuance of such contracts. At this time 
the sleeping-car business was in its infancy; but soon a great de- 
mand arose for such cars, and with the improvements made from 
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time to time for the accommodation and comfort of travelers nsing 
them, it quickly became profitable. The business of this company 
so increased that in 1865 an enlargement of its capital became nec- 
essary, and under autbority of the laws of the state it was made 
|2>000,000. From that time f orward its earnings and net profits ap- 
pear to bave been large. By 1870 it had become the owner of 11& 
cars with their equipments, at a cost, including repairs, of over a 
million and a half of dollars, was the licensee of Tarions patents for 
such cars, and the owner of others, on account of which it had paid 
(probably) half a million of dollars; it had also acquired valuable 
contracta with many railroad companies, whose roads mainly trar- 
ersed the country between the Mississippi river and the Atlantic 
Océan, forming an important and valuable systém on which to pros- 
ecnte its business of operating sleeping cars. 

The Pullman Company was incorporated in 1867, having similar 
franchises, and was engaged in the same business, with an original 
capital of $1,250,000, which was increased, two years later to $1,750,- 
000. It alSQ had prospered, and in 1870 was the owner of many cars, 
which it operated under contracts with varions railroad companies, 
mainly in tbe western sections of the country, 

At this time controversy arose and litigatiom commenced between 
the parties; and in view of the situation they mutually agreed that 
a union and consolidation of the two Systems and their business was 
désirable. In conséquence, on February 17, 1870, a lease of the 
ppoperty and business of the Central Transportation Company to 
the Pullman Company was agreed upon and executed, the rent being 
fixed at 1264,000 per annum subject to specifled contingencies. 

Shortly before entering into the lease the Central Transportation 
Company purchased the patents under which it had previously paid 
royalties as licensee, for the sum of |266,000 thereby adding this 
much to the cost value of the property transferred. 

Question having arisen respecting the authority of the Central 
Transportation Company to make the proposed lease, application 
was made to the législature of Pennsylvania, at the instance of both 
parties, on this account, and the following statute, dated February 
9, 1870, was passed: 

"Be it enacted * • * that the charter of the Central Transportation Com- 
pany * * * be and the same is hereby extended for ninety-nine years from 
the expiration of its présent charter; and said coinpany Is hereby empowered 
to enter into contracts with corporations of this state or any other for the 
leasing or hiring and transfer to them of their railway cars and other Personal 
property; and shall hâve power to inerease their présent capital stock 
$200,000." 

Exhibit A, attached to the original bill, is a copy of the lease, to 
which we need not at présent make further référence. 

The Pullman Company took possession of the property and busi- 
ness transferred, consolidating it with its own, thereby creating 
one harmonious System of sleeping-car transportation, that extended 
throughout the country. Some of the cars received were subse- 
quently sold, as unsuited to. existing requirements of the lessee's 
business ^nd others were abandoned as wora out. Some of the rail- 
road contracts were replaced by new ones taken in the name of the 
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Pullman Company, and some were canceled. The évidence seema 
to warrant the defendant's statement that "of the one hundred and 
nineteem cars transferred, flve hâve disappeared, wifllout compen- 
sation to the Pullman Company, seventy-seven hâve been sold, that 
thirty^seven are on hand; and that a total of seven hundred and thir- 
teen thousand three hundred and thirty-four dollars has been re- 
ceived by the Pullman Company," on account of the sales. The car 
equipments hâve disappeared. Whether this statement is entirely 
accurate is not important at this time. Pullman cars and equip- 
ments hâve taken thé place of the cars and equipments of the Cen- 
tral Transportation Company, and the property and business of the 
latter compauy are completely merged in the property and business 
of the former — as the parties no doubt contemplated they should 
be, Tvhen executing the lease. The consolidation intended, of the in- 
terests and prospects of the tvpo companies, could not otherwise be 
accomplished. The effect of uniting the business in the Pullman 
Company appears to hâve fuUy justified the expectation of the par- 
ties. The increase of profits over the separate earnings of the two 
companies was immédiate, continuons, and very large. 

The Pullman Company paid the stipulated rent as it matured, 
until January, 1885, when a dispute arose between the parties, (the 
nature of which is unimportant hère), and further payments were 
refused. The Central Transportation Company sued for the next 
installment, and recovered a judgment, which was reversed. A sec- 
ond suit being commenced for the following installment the défendant 
repudiated the lease, by pleas denying its validity, as in excess of 
the lessor's authority and against public policy. This défense was 
sustained in the court below, and also in the suprême court. While 
the case was pending the Pullman Company flled the original bill, 
now before us, praying an injunction against further prosecution of 
the suit, and against bringing other suits for subséquent installments; 
setting up as grounds for équitable interférence (in substance): 
First, that the net earnings of the business had fallen below f 264,000, 
and that the company therefore, desired to suirender the lease in 
pursuance of its terms, that it was impossible to restore the cars 
and equipments, or reassign the contracts, and that therefore the aid 
of a court of equity was necessary to ascertain what compensation 
should be made; and second, that the lease is invalid because the 
lessor had no authority to make it, and consequently that the Pullman 
Company was under no obligation except to return sueh part of the 
property as could be retumed, and render compensation for what could 
not; that it desired to do this and needed the court's aid in the 
promises. 

After hearing the parties the court declined to interfère with the 
suit pending, on the ground that the validity of the contract could 
be there tried as well as in equity, but enjoined against bringing other 
suits for subséquent installments. 

After the décision referred to had been rendered the plaintiff moved 
for leave to discontinue the bill, and the défendant for leave to file a 
eross bill to enforce return of the property or compel compensation. 
The ûrst of thèse motions was dismissed, and the second allowed. 
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Many facts which may be important in a subséquent stage of the 
case are omitted hère as unimportant. 

The Pullman Company's answer to the cross bill, denying responsi- 
bility for the property received, raises the principal question before 
us. The déniai rests on the fact that the property was transferred 
under an unlawful contract. 

The following propositions respecting such contracts, may be af- 
firmed with confidence: First, that the courts will not enforce them; 
second, that the courts will not interfère for the relief of either party 
when they hare been executed; third, that the courts will interfère 
to compel restitution of property received under such a contract by 
one who répudiâtes it, — except when the contract involves moral 
turpitude. Thèse propositions find ample support from text writers 
and the courts. The third only is involved hère; and omitting what 
is embraeed by the exception, it is indisputable. What constitutes 
"moral turpitude," or what will be held such, is not entirely clear. A 
contract to promote crime certainly involves it. A contract to pro- 
mote public wrong, short of crime, may or may not involve it. If 
parties intend such wrong, as where they conspire against the public 
Interests, by agreeing to violate the law or some rule of public policy, 
the act doubtless involves moral turpitude. When no wrong is con- 
templated, but is unintentionally committed, through error of judg- 
ment, it is otherwise. Turpitude is deflned by Webster to be "in- 
hérent baseness or vileness of principle, or acting, shameful wîcked- 
ness." No unintentional wrong, or improper act innocent in purpose, 
can involve it. When individuals or corporations enter into contract 
in excess of authority or violate some rule of law unintentionally, 
the act does not involve moral wrong, much less turpitude. The sub- 
ject has been much before the courts, and while loose and misleading 
expressions appear occasionally, the décisions are ail reconcilable 
with this statement. The numerous cases cited by the plaintiff 
présent no exception. Bank v. Owens, 2 Pet. 538, décides, only, that 
the courts will not enforce an unlawful contract. Wheeler v. Sage, 
1 Wall. 518, is altogether inapplicable. Coppell v. Hall, 7 Wall. 542, 
was a suit, substantially, for the fruits of an unlawful contract. St. 
Louis, etc., R. Co. v. Terre Haute & I. E. Co., U5 U. S. 393 [12 Sup. Ct. 
953], décides that the court will not set aside an unlawful contract 
which has been so far executed as to make this inéquitable. Higgins 
v. McCrea, 116 U. S. 671 [6 Sup. Ct. 557], décides that the defendant's 
counterclaim, for money expended in promoting an "offense against 
the law," cannot be recovered. In King v. Green, 6 Allen, 139, the 
contract was fully executed, and the court therefore refused to inter- 
fère. Atwood V. Fisk, 101 Mass. 363, was a bill to recover property 
parted with under an unlawful contract, while the plaintiff held the 
considération. In Johnson v. Hulings, 103 Pa. St 498, the plaintiff's 
cause of action rested on an unlawful considération — compensation 
for selling property in violation of the license laws. Myers v. 
Meinrath, 101 Mass. 366, is identical with King v. Green, 6 Allen, 
139, being a suit to recover back property parted with under an 
executed contract Thomas v. City of Eichmond, 12 Wall. 349, 
V. 65 F. no. 2— 11 
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was a suit to enforce an illégal contract, and Brown v. Tarkington, 
3 Wall. 377, is the same in principle. Dent v. Perguson, 132 U. S. 
50 [10 Sup. et. 13], décides that "where one transfers property to de- 
fraud creditors, and for years acquiesces; concurring in devices, col- 
lusive suits and impositions on courts, to further the purpose," equity 
will not aid Mm to recover it back. Cléments t. Yturria, 81 N. Y. 
290; Holt V. Green, 73 Pa. St. 200; Thomson v. Thomson, 7 Vas. 
473; Sykes v. Beadon, 11 Ch. Div. 193; Snell v. Dwight, 120 Mass. 
15, — were ail suits to enforce illégal contracts. 

It is thus seen that not one of thèse cases is inconsistent with the 
proposition stated. 
On the other hand, Morawetz on Corporations at section 721, says: 
"The gênerai rule Is that If an agreement is legally vold and unenforce- 
able by reason of some statutory or commop-law prohibition, either party 
to the agreement who bas received anything from the other party, and haa 
failed to perform the agreement on bis part, must account to the latter for 
what bas been so received. Under thèse clrcumstances, the courts will grant 
relief brrespeetlve of the invalid agreement, nnless it involves some positive 
immorality, or there are other reasons of pnblic pollcy why the coxirts should 
refuse to grant any relief in the case." 

In a footnote he says: 

"It is sometlmes said to be a maxim 'in pari delicto melior est conditio pos- 
sidentls.' The word 'delicto' in thls instance, however, means something 
more than mère illegality. It is difflcult to define what constitutes such im- 
morality as will cause the coiuts not only to déclare a contract legally void, 
but to refuse ail relief to the parties, irrespective of the contract. The dé- 
cisions indieate that tbe matter rests largely in the discrétion of the court In 
each particular case. 

"Persons who, at the expense of a corporation, bave received benefit from 
an ultra vires transaction, even a transaction that is illégal as agalnst public 
policy, may hâve to refund to tbe corporation to the extent of the benefit 
they bave received." 

Taylor on the Law of Private Corporations (section 314) says: 
"The gênerai rule in regard to contracts which are not immoral, or where 
there are no other reasons of public policy why com-ts should refuse to grant 
relief, but are simply illégal and unenforceable on account of some statutory 
or common-law prohibition, is that either party to them who bas received 
anything from the other party, and has failed to perform the agreement on 
bis part, must account to the other for what has been so received. * » * 
Thèse principles hâve been repeatedly applied in actions growing ont of con- 
tracts entered into by corporations. Though illégal and unenforceable as 
contracts, recovery of the considération has generally been allowed where 
higher public considération than the immédiate equities between the parties, 
were not involved." 

SpeUing on Private Corporations (section 167) says: 
"Why should not a corporation be always liable to refund the money or 
property of a person whlch it bas obtained improperly and without consid- 
ération, or if unable to return it, to pay for the benefit obtained thereby? To 
say that a corporation cannot sue or be sued upon an ultra vires arrangement 
is one tbing. To say that it may retain the proceeds thereof, which bave 
come into its possession, without making any compensation whatever to the 
person from whom it has obtained them, is something very différent, and 
savors very much of an Inducement to fraud. On the other hand, a person 
who has obtained corporate property or funds in an ultra vires transaction, 
has obtained what the parties dealing with him had no power, no authority, 
to alienate. It belongs to the corporation, not to him. Therefore, as in 
every case of a person obtaining, however bona flde, that which belongs to 
another, such person must make restoration, in specie or in value, it seems 
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necessarïly to follow that restoratlon must similarly be made when the alién- 
ation Is ultra vires." 

Watennan on Corporations (section 161, p. 608) says: 
"Though a corporation cannot be sued, any more than any other citizen, 
directly upon a contract or analogous transaction which does not bind it, yet 
if it sets up this défense, It must restore to tlie other party what it lias ob- 
tained froni him. It may repudiate the transaction if it chooses, but if so. 
it must repudiate altogether; it cannot reprobate and approbate; it cannot 
keep what in another form it bas rejected." 

The case of Spring Co. v. Knowlton, 103 U. S, 49, is worthy of 
particnlar notice. The suit was for property parted with under an 
unlawful executoiy contract. The court, after remarking on the ab- 
sence of moral turpitude, says: 

"The question Is whether, conceding the contract to be unlawful, the prop- 
erty parted with under it can be recovered bacli from the other, who bas not 
performed." 

The court holds that it may, and attributes importance to the 
plaintiff's ignorance of the unlawfulness. 

Parkersburg v. Brown, 106 U. S. 487 [1 Sup. Ct. 442],^ is to the 
same effect Hère again the court points to the fact that the illégal 
transaction is free from moral turpitude, and says: 

"But notwithstandlng the Invalidlty o( the bonds and of the trust, the 
O'Brlens had a right to reclaim the property and to call on the city to ac- 
count for it. The enforcement of such right is not in aiBrmance of the illégal 
contract, but is in dlsafflrmance of it, and seelis to prevent the citj' from re- 
taining the beneflt which it bas derived from the unlawful act. • * • To 
deny a remedy to reclalnt it Is to give effect to the illégal contract The 
iUegality of the contract does not arise from any moral turpitude. * * * 
In such a case the party receiving may be made to refund to the person 
from whom he has receive(l property for the unauthorized purpose, the value 
of that which it has actually received. See White v. Bank, 22 Pick. 181; 
Morville v. Society, 123 Mass. 129; Davis v. Rallroad, 131 Mass. 258, 275; 
and cases there cited. The O'Brlens having indorsed and sold the bonds, 
the holders succeeded to such right of the O'Brlens, as an incident to the 
ownership of the bonds. The O'Brlens suffered the city to take possession 
of and admlnlster the property. They were made parties to this suit orig- 
Inally, and hâve made no défense to it The right which the plaintifCs so 
hâve to call on the city to render an account of the property is one which can 
be properly adjudicated in this suit in equity." 

In Central Transp. Oo. v. Pullman Palace-Car Co., 139 U. S. 24 
[11 Sup. Ct. 478] (where the contract now under considération is in- 
volved), the court said : 

"A contract ultra vires being unlawful and void, not because it Is in Itself 
Immoral, but because the corporation, by the law of Its création, is incapable 
of making it, the courts, while refusing to maintain any action upon the un- 
lawful contract, bave always striven to do justice between the parties, so far 
as could be done consistently with adhérence to law, by permittlng property 
or money, parted with on the faith of the unlawful contract, to be recovered 
back, or compensation to be made for it 

"In such case, the action is not maintained on the unlawful contract, nor 
according to its terms, but on an implied contract of the défendant to return 
or, falling to do that, to make compensation for property or money which it 
has no right to retain. To maintain such an action is not to afilrm, but to 
disafflrm, the unlawful contract." 

In Bank t. Townsend, 139 U. S. 67 [11 Sup. Ct. 496], the bank was 
required to refund property received under an unlawful executory 
contract, the court saying: 
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"The bank admltting that It obtalned the property in violation of law is 
bound to return It The obligation to do justice, as we said in March v. 
Fulton, 10 Wall. 676, rests upon ail persons, natural and artiflcial, and if one 
obtalns the property of another wlthout considération or authority of law 
he will be compelled to malie restitution. * * ♦ This is a very différent 
thing from enforcing an illégal contraet." 

Atlantic & P. Tel. Ca t. Union Pac. Ry. Co., 1 McCrary, 188 
[1 Ped. 745]; Farmers' Loan & T. Co. v. St. Joseph & D. 0. R. Co., 
1 McCrary, 247 [2 Fed, 117]; W. U. Tel. Co. v. Union Pac Ry. Co., 
1 McCrary, 558 [3 Fed. 423]; RaUroad Co. v. Simpson; 23 Fed. 214; 
and Manchester & L. R Co. v. Concord R. Co. (K H.) 20 Atl. 883,— are 
to the same effect 

It seems to be true that the distinction between "malum pro- 
hibitum" and "malnm in se" (which never had the support of just 
reason) has disappeared. This however is unimportant. The dis- 
tinction had no legitimate bearing on the question. 

Thus it follows that unless the exécution of the contraet between 
the Central Transportation Company and the Pullman Palace-Car 
Company involves moral turpitude as before described, the former 
may recover back the property parted with under it. That it does 
not involve such turpitude seems clear. Neither party contemplated 
any wrong. Both believed the contraet to be lawful. The statute 
of 1870 was supposed to confer full authority to make it The state 
had unquestionable power to grant the authority; and the évidence 
shows tiiat the statute was procured for the express purpose of 
grantiug it. The question whether the statute did or did not grant 
it was a close and difScult one. The leamed counsel of the parties 
and the court disagreed on the subject. It is a question of interpré- 
tation. In the court's view the lease was ultra vires and void; in 
the counsel's it was authorized and lawful. True it violated a rule 
of public policy, but this was only because the court construed the 
statute more narrowly than the légal advisers of the parties had done. 
The législature is the judge of what the public interests require in 
the premises, and if it had authorized the lease, as the parties hon- 
estly believed it had, no question of public policy could hâve 
arisen. Ail that can Justly be said, therefore, is that the parties mis- 
construed their authority, and that the lease is consequently ultra 
vires. Whether the lease actuaUy tended to the public disadvantage 
may be doubted, in view of the évidence. Certainly, the Pullman 
Palace-Car Company cannot assert that it did, against its own un- 
qualifled déclaration to the contrary, — found in the lease. It would 
seem difQcult to state a case more distinctly and completely within 
the principle invoked than the one before us. The right to resti- 
tution is indeed distinctly admitted by the original bill in this case. 

The property must therefore be retumed or paid for. The former 
is impossible. The property has substantially disappeared. It has 
become incorporated with the business and property of the plaintiff, 
and cannot be separated. Compensation must therefore be made. 
What then is the measure of compensation? Clearly, we think, the 
value of the property when received, together with its earnings since, 
less the amount paid as rent. In ascertaining the value the annual 
rental may be considered; but it does not aflord a conclusive, uor 
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entîrely safe measore of value, because the unlawful considération 
(that the Central Company would abstain from exercising its fran- 
chises) entered into it For the same reason the earnings cannot be 
measured by the rent The value of the property and earnings 
must be ascertained from a careful examination of the property 
and the business at the time they passed into plalntiff's hands, and 
Bubsequently. It is not their value to the plaintiff we want, but to 
the défendant. In efifect what it lost by parting with them. The 
value of both property and earnings may hâve been worth more to 
the plaintiff with the business united. But this cannot be consid- 
ered. 

For the purpose of ascertaining thèse values the court refers the 
Bubject to Théodore M. Etting, Esq., as master, with direction to 
report within 60 days (from the testimony taken and such further 
as may be produced), unless the time shall be extended by agree- 
ment of counsel, or on application to the court. 

The question of jurisdiction need not be discussed. The character 
of the relief required and the nature of the inquiry necessary to afford 
It, puts this beyond controversy. Besides the point is conceded by 
the bill originally flled. 

The propriety of aJIowing the défendant to file a cross bill may 
rest upon what was said when the allowance was granted. 

DALLAS, Circuit Judge, concurs. 
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DICATB INS. CO. v. SAME. 

(Circuit Court of Appeals, Bighth Circuit December 3, 1894.) 

Nos. 434-^37. 

1. FiKB Insttkance— Intbeest of Insuked. 

Provisions In policie» of Insurance to the efCect that the pollcles shall 
be vold if the Interest of the insured Is not the sole and unconditional 
ownershlp of the property descrlbed in the policies, or If that Interest is 
not truly stated to the companles or In the policies, or the Indorsementa 
thereoE, constltute a complète défense to actions by the sole stockholders 
of a corporation upon the policies issued to themselves, as owners, upon 
property owned by the corporation. 

S Bamb— Inteskst op Moktgagke— Unick Moetgage Clause. 

The effect of the "union mortgage clause," providlng, among other 
things, that the Insurance, as to the interest of the mortgagee, shall not 
be invalidated by any act or neglect of the mortgagor, nor by any change 
In tltle or possession, provlded the mortgagee shall notlfy the company of 
any change coming to the mortgagee's knowledge, and that when the Com- 
pany shall pay the mortgagee for a loss, and clalm that no liability ex- 
Isted as to the mortgagor, it shall be subrogated to ail rlghts of the mort- 
gagee under securities held, when such clause is attached to an existlng 
policy of Insurance running to the mortgagor, is to make a new and sepa- 
rate contract between the mortgagee and the insurance company, and to ef- 
fect a separate insurance of the interest of the mortgagee, dépendent for its 
vaJldity solely upon the course of action of the insurance company and the 
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mortgagee, and unaffected by any act or neglect of the inortgâgoir, of 
whiich tàe mortgagee Is ignorant, whetlier such act of fieglect was done 
or permltted prior or subséquent to the issue of the mortgage clause. 

In Error to the Circuit Court of tlie United States for tlie District 
of Nebraska, 

Thèse were four actions by William G. and Conrad Bohn and the 
National Life Insurance Company, of Montpelier, Vt., against the 
Syndicate Insurance Company, of Minneapolis, Minn., and the New 
Hampshire Fire Insurance Company, upon policies of insurance. 
Upon the trial in the circuit court, judgment was rendered for the 
plaintifls in ail the actions. Défendants bring error. 

A. S. Churchill, for plaintiffs in error. 

B. G. Burbank, for défendants in error William G. Bohn and Con- 
rad Bohn. 

Charles OfEutt (James B. Meikle, on the brief), for défendant in 
error National Life Ins. Co. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

SANBORN, Circuit Judge. Are the sole owners of the capital 
stock of a corjwration, who hâve procured policies of insurance 
against fire, running to themselves, in their individual names, upon 
a building, the title to which was in the corporation, debarred from 
any recovery on the policies by the provisions therein to the effect 
that the policies shall be void if the interest of the assured is not 
the sole and unconditional ownership of the property desciibed, or 
if that interest is not truly stated to the companies, or in the policies 
or in the indorsements thereon? If so, is a mortgagee whose inter- 
est is insured by the "union mortgage clause" attached to such 
policies aiso debarred from any recovery by thèse provisions of the 
policies? Thèse are the principal questions presented in thèse 
cases. They were raised by separate exceptions to the refusai of 
the court below to instruct the jury to retum a verdict in favor 
of either of the plaintiffs in error in any of thèse cases at the close 
of the trial, when the évidence established the foUowing undisputed 
f acts : 

In 1888 the défendants in error William G. Bohn and Conrad Bohn 
were the owners in fee simple of the buUding destroyed, and the 
lot on which it stood. Mr. Doud, the agent of the plaintiff in error 
the Syndicate Insurance Company, solicited their insurance, and Wil- 
liam G-. Bohn, one of the défendants in error, told him that he and 
Conrad Bohn were the owners of the building, and directed him to in- 
sure it in the companies he represented, in their names. Thereupon 
he issued to them a policy of the Syndicate Insurance Company, for the 
sum of $5,000, for the term of one year, covering this building, and de- 
livered it to the Bohns. In October, 1888, they mortgaged the insured 
property to the défendant in error the National Life Insurance Com- 
pany, for $25,000, and covenanted in the mortgage to keep it insured 
for that amount for the benefit of the mortgagee. Thereupon the pol- 
icy of the Syndicate Insurance Company was presented to its agent, 
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and, at the request of tbe Bohns and tlie mortgagee, lie attached to 
this policy the union mortgage clause, and delivered it to the mort- 
gagee. That mortgage clause reads as foUows: 

"It is hereby agreed that any loss or damage that may be ascertained and 
proved to be due under thls policy to the assured sball be held payable for 
the account of said assured to the National Life Insurance Ce, mortgagee or 
beneficlaries, or its assigns, subject to the following stipulations; (1) It is 
agi-eed that this Insurance, as to the interests of the above-named mortgagee 
or beneflciary, or its assigns, only, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the property Insured, nor by the occn- 
pancy of the premises for purposes more hazardous than are permitted by the 
terms of this policy, nor by any change in title or possession, whether by légal 
process, voluntary transfer, or conveyance of the premises, or for nouoccupa- 
tion of the premises: provided, that the mortgagee or beneflciary shall notlfy 
thls Company of any change of ownership or increase of hazard which shall 
corne to the knowledge of said mortgagee or beneflciary, and shall hâve per- 
mission for such change of ownership or such increased hazard, as sball corne 
to his notice, duly indorsed on thls policy: and provided, fiu-ther, that every 
increase of hazard not permitted to the mortgagor or owner shall be paid 
by the mortgagee or beneflciary, on reasonable demand, and after demand 
made by this company upon and refusai by the mortgagor or owner to pay, 
according to the established scale of rate; the company reserving the right 
to cancel the policy at any time on the terms in said policy provided, on giv- 
Ing to the mortgagee ten (10) days' notice of their intention so to do, and after 
such ten (10) days the policy and this agreement shall be void, The foregoing 
stipulations, however, shall not be held, under any circumstances, to modify 
the terms of contribution provided in the printed conditions of this policy, 
in case of other Insurance on the same propei'ty; it being espressly under- 
Btood that this Insurance Is upon the interest of said mortgagor or owuer, 
or assigns, and that other insurance on the Interest of said mortgagor or 
owner, or assigns, is to contribute according to said conditions. (2) It is 
also agreed that whenever this company shall pay to the mortgagee or bene- 
flciary any sum for loss under this policy, and shall claim that, as to the 
mortgagor or owner, no liability therefor exlsted, it shall at once, and to the 
extent of such payment, be legally subrogated to ail the rights of the party 
to whom such payment shall be made, under any and ail securities held by 
such party on the property in question, for the payment of said debt. But 
such subrogation shall be in subordination to the claim of said party for the 
balance of the debt so secured, or this company may, at its option, pay to said 
mortgagee or beneflciary the whole of the debt so secured, including such 
sums as said mortgagee or beneflciary may then hâve paid for taxes or flre 
insurance upon the property described in such mortgage or trust deed, pursu- 
ant to the terms thereof, with ail interest that may hâve accrued thereon to 
the date of such payment, and shall thereupon receive from the party to 
whom such payments shall be made an assignment and transfer of said debt, 
with ail the securities held by said party on the property in question for the 
payment thereof. If the above-named mortgagee should assign this mortgage, 
the above agreement shall be binding between said insurance company and 
the assigns without notice to said insurance company of said assignment" 

The original policy of the Syndicate Insurance Company, and the 
policy hère in suit, insured the Bohns against loss or damage by flre 
to "their four-story brick warehouse * * * situated on tax lot 
12, Omaha, Neb., « * • not exceeding the sum insured, nor the 
interest of the assured therein," and contained the following provi- 
sions: 

"The assured, by the acceptance of this policy, hereby covenants and agrées 
(1) that any application, plan, survey, or description referred to In this policy 
is true, and shall be and form a part of this policy; that no fact materiaJ to 
the risk, or relating to its condition, situation, or ownership, has been con- 
cealed; and that the Interest of the assured therein has been truly stated to 
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this Company. (If the interest of the assured be other than the unconditional 
and sole ownershlp of the property, or If the building insured stands on 
leased ground, It must be so expressed in the policy.)" "This policy shall 
become void and of no effect (1) by the failure or neglect of the assured to 
comply with Its terms, conditions, and covenants; (2) by tlie sale or transfer, 
or any change in the title or possession of the property insured (except in 
case of succession by reason of death of the assured), whether by légal process 
or judicial decree, or voluntary transfer or conveyance." 

In May, 1889, the Bohns conveyed the huilding insured, and the 
lot on which it stood, by warranty deed, subject to the $25,000 mort- 
gage, to the Bohn Sash & Door Company, a manufacturing corpora- 
tion, the capital stock of which they owned; but this fact was 
unknown to ail the other parties to thèse actions until af ter the flre. 
A.bout the Ist of September, 1889, Mr. Doud, the agent of the Syndi- 
cate Company, inqùired of the Bohns whether he should renew the 
policies he had issued on this building, and they directed him to do 
so; and thereupon he issued a new policy of the Syndicate Company 
for the term of one year, and delivered it to the mortgagee. He told 
the Bohns that he had lost the agency of one of the companies that 
had issued a policy to them the year before, and that he was not the 
agent of the New Hampshire Fire Insurance Company, but that he 
proposed to place $2,500 with that company, and they authorized 
him to do so. He then told the agents of that company that the 
Bohns owned the building, and directed them to issue in their name 
a policy of that company, for $2,500, for one year, and to attach the 
union mortgage clause to it. They did so, and the policy was de- 
livered to the mortgagee. About the Ist of September, 1890, Mr. 
Doud again inqùired of the Bohns if he should renew the policies. 
They authorized him to do so, and he issued the policy of the Syndi- 
cate Company, and procured the issue of the policy of the New Hamp- 
shire Company, hère in suit. The policy of the plaintiff in error the 
New Hampshire Fire Insurance Company déclares that that com- 
pany insures William G. and Conrad Bohn against loss or damage 
by fire, except as thereinafter provided, to an amount not exceeding 
$2,500, "on their four-story brick warehouse, situate on tax lot 12, 
Omaha, Neb.," and provides that: 

"This entire policy shall be void if the insured has concealed or misrepre- 
sented. In writing or otherwise, any material fact or circumstance concerning 
this Insurance, or the subject thereof, or if the interest of the insured In the 
property be not truly stated hereln." "This entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall be void * * * 
if the interest of the insured be other than unconditional and sole ownership, 
or if the subject of Insurance be a building on ground not owned by the in- 
sured in. f ee simple." 

The building insured was destroyed by flre May 12, 1891. It was 
then worth |34,000. The amount of Insurance upon it under Ihese 
and similar policies, payable to the mortgagee under the mortgage 
clause we hâve set forth above, was $25,000, but payments had been 
made upon the mortgage debt until there was only about $21,000 
owing upon it. The two policies hère in suit contained the usual 
contribution clause. The mortgagee, the National Life Insurance 
Company, and the Bohns, brought separate actions upon each of 
thèse policies. Thèse actions were Consolidated by order of the court, 
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and tried to the same jury. Tlie mortgagee recovered a judgment 
against each. of the plaintiffs in error for such a proportion of the 
amount owing on the mortgage debt as the amount of its policy bore 
to the $25,000 insurance, and the Bohns recovered a judgment againgt 
each of them for the remainder of the amount of the face of their 
policies respectiTely. Thèse are the four judgments bef ore us for re- 
view. Can they be sustained? Let us first look at the judgments 
in favor of the Bohns. 

By the provisions of tJiese policies which we hâve quoted, the Bohns 
made plain contracts with the insurers that they had truly stated 
their interest in the property insured, and that if that interest was 
net the sole and unconditional ownership of that property the policies 
should be void. At the time thèse policies were issued, and at the 
time of the fire, they were neither the sole and unconditional owners 
of this property, nor had they any légal title to it, or any équitable 
title that they could couvert into a légal title. The légal title was 
in a corporation, and they were mère stockholders in that corpora- 
tion. They could not convey or incumber the title to this property 
by their deed or mortgage, nor could the title tO it be passed or 
affected by any sale of their interest in it under judgment and exécu- 
tion against them. Stockholders of a corporation are entitled to a 
distributive share of its profits while it continues in opération, and, 
at its dissolution, to a just proportion of the proceeds of the corporate 
assets rematning, if any, after ail the corporate debts are paid, but 
they are far from being the unconditional owners of the property of 
the corporation. The title and ownership of such property is vested 
in the corporation itself, — ^in an entity as distinct and separate from 
its stockholders as is any individual trustée from his cestui que 
trust. The corporation itself can sell, convey, mortgage, and deal 
with the corporate property as its own, subject only to the restric- 
tions of its charter, while its stockholders can do none of thèse 
things. Thèse stockholders were not, therefore, the sole or uncondi- 
tional owners of the property described in thèse policies. Riggs v. 
Insurance Co., 125 N. Y. 7, 25 N. E. 1058; Plimpton v. Bigelow, 93 
]Sr. y. 593; Van Allen v. Assessors, 3 Wall. 573; McCormick v. In- 
surance Co., 66 Cal. 361, 5 Pac. 617; Philips v. Insurance Co., 20 
Ohio, 174, 184. 

It is not unworthy of notice hère that one of the errors assigned 
in this record is that the court below excluded évidence of the in- 
solvency of the Bohn Sash & Door Company at the time of the fire. 
This would hâve been a fatal error, if it could be conoeded that the 
interest of the Bohns, as stockholders, was Insured by thèse policies. 
The insurance companies were not liable, in any event, to pay to the 
Bohns any more than the loss that resulted to their interest from 
this flre. The extent of that loss was much less if the corporation 
was insolvent, if the amount of its debts was greater than the value 
of its assets, and if its stock was consequently worthless, than if the 
value of its assets exceeded its debts by the par value of its stock, 
as the court seems to hâve conclusively presiuned. 

But we are unable to conclude that the interest of the Bohns, as 
stockholders of this corporation, was insured by thèse policies. Thèse 
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are not cases in which the assured has fully stated the condition of 
his title at the time the policies Issued, and an inadéquate or incor- 
rect description of that interest has been made, through some fault 
or neglect of the agent of the insurance companies. When the policy 
of the Syndicate Company was issued, in 1888, one of the Bohns in- 
■ formed the agent of the company that they were the owners of the 
building, and directed Mm to issue the policies in their names. The 
jpolicies were so issued and delivered to them. The Syndicate policy 
then issued contained the same provisions found in that now in suit, 
and the Bohns must be conclusively presumed to hâve read and to 
hâve assented to the contracts thèse provisions contained. The 
order that they gave in 1889 to renew their policies, and to procure 
a new policy from the New HanapsMre Company, without giving any 
notice of the conveyance of the property they had made, or of any 
change in their interest or title, was an order to procure the new 
policy, and to issue the renewals on the f aith of the original représen- 
tation they had made, and on the same terms upon which the original 
policies were issued. The subséquent order for renewals in 1890 was 
of like character. Thèse orders were in effecr réitérations in 1889 
and 1890 of the original statement that they were the owners of the 
property, and as they gave no notice of their conveyance of it, or of 
any change in their interest, the agent and the companies were 
clearly entitled to rely upon that statement. 

Thèse contracts are neither novel nor peculiar. Contracts prac- 
tically identical in légal effect are, and hâve been for many years, 
cômmon to nearly ail policies upon buildings. Their terms are so 
familiar to insurers and insured that a policy upon a building, that 
did not contain some of them would be nearly as unique as a decree 
of an English court in Norman French in this décade. Nor are they 
unjust, unreasonable, or unfair contracts. They rest upon a sound 
policy of the business of insurance, — a policy founded in reason, and 
in accord with an enlightened public policy; the policy of reducing 
the moral hazard to which the underwriter is exposed. "Moral haz- 
ard," in insurance, is but another name for a pecuniary interest in 
the insured to permit the property to bum. Statistics, expérience, 
and observation ail teach that the moral hazard is least when the 
pecuniary interest of the insured in the protection of the property 
against fire is greatest, and that the moral hazard is greatest when 
the insured may gain most by the burning of the property. Take 
the case at bar. The property described in thèse policies that was 
destroyed by fire was worth $34,000. It was insured for |25,000, 
payable to a mortgagee whose interest was but $21,000. If the Bohns 
had becii the owners of this property, and had recovered the entire 
$25,000 insurance, they would bave lost $9,000 by the flre. But sup- 
pose that the corporation that owned the property was insolvent, 
as the plaintiffs in error offered to prove, and that the stock of the 
Bohns was worthless. In that event, if they could recover on ail 
of thèse policies, they would make a clear profit of $4,000 by the 
burning of this building, after their mortgage debt was paid. It 
goes without saying that the moral hazard — the danger that the 
property would bum — ^was vastly greater in the latter than in the 
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former case, and the fact that the Bohns were not tlie owners of 
the proper-ty insured, but were mère stockholders of a corporation 
that did own it, was rery material to this risk. If there could be 
any doubt of this fact, the évidence in this record is full and undis- 
puted that the risk was greater, and the rate of insurance higher, 
for the insurance of stocldiolders against the destruction of corporate 
property than it was for the insurance of the owners of that property. 

It is contended that the contracta in thèse policies, which ex- 
clude the Bohns from insurance under them upon any interest but 
that of uncpnditional ownership, are without binding force, because 
no inquiry respecting their title was made by the companies, and 
no statement concerning it was made by the Bohns, when thèse poli- 
cies were issued. But neither inquiry nor statement before the 
issue of the policies was requisite to the validity of thèse contracts. 
The policies themselves, containing, as they did, the contracts that 
they should be void if the interest of the assured had not been truly 
stated to the company, or if it was not truly stated in the policy, 
or if it was not the sole and unconditional ownership, and a descrip- 
tion of it was not indorsed on the policy, were pointed Inquiries of 
the assured whether their interest was the sole and unconditional 
ownership of the property described, and their silence and acceptance 
of the policies was the answer. The policies themselves were notice 
to the Bohns that the companies deemed their interest that of un- 
conditional ownership, that they insured them against loss to that in- 
terest only, and that they expressly excluded every other interest 
from the insurance unless the Bohns immediately notified them that 
they held a différent interest, and caused a true description of it 
to be written into or indorsed upon the policies. The silent accept- 
ance of the policies by the Bohns closed thèse contracts, and bound 
them to the agreement tendered by the policies, that every interest 
of theirs but that of unconditional ownership was excluded from the 
promised indemnity. Insurance Go. t. Lawrence, 2 Pet. 25, 49; Wal- 
1er V. Assurance Co., 10 Fed. 232; CoUins v. Insurance Co., 44 Minn. 
440, 46 N. W. 906; Lasherv. Insurance Co., 86 N. Y. 42-3, 427; Weed 
V. Insurance Co., 116 N. Y. 106, 113, 22 N. E. 229; Diiïenbaugh v. 
Insurance Co., 150 Pa. St. 270, 24 Atl. 745; FuUer v. Insurance Co., 
61 lowa, 350, 16 N. W. 273; WaUer v. Assurance Co., 64 lowa, 101, 
19 N, W. 865; Mers v. Insurance Co., 68 Mo. 127, 132; McPetridge 
V. Insurance Co. (Wis.) 54 N. W. 326 ; Henning v. Assurance Co. (lowa) 
42 N. W. 308; Insurance Co. v. Boulden (Ala.) 11 South. 771; In- 
surance Co. V. Smith, 92 Ala, 428, 9 South. 327. 

Finally it is said that the plaintiffs in error are estopped from en- 
forcing, and hâve waived, thèse provisions of the policies, because, 
after they had heard a rumor that the Bohns had conveyed the prop- 
erty, and after the latter had fumished proofs of loss under the 
policies, the insurance companies demanded that they should sub- 
mit to an examination under oath, as provided by the policies, and 
that they should produce papers, vouchers, and plans and spécifica- 
tions for the building destroyed, and pursuant to thèse demands the 
Bohns incurred the expense of employing an attorney to attend such 
au ezaminatiou, that was uever had. This position is untenable, 
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for two reasons: First, because tliere is no évidence in this record 
that would warrant a flnding by a jury that when tlie companies 
made thèse demanda they knew that the Bohns were not the uncon- 
ditional owners of the property at the time of the flre, and no estop- 
pel or waiver could arise from any action of theirs in ignorance of 
that fact; and, second, because in proofs of loss, which were required 
by the terms of the policies to be verifled by the oath of the assured, 
and which were swom to April 8, 1891, and were fumished to the 
companies under the provisions of the policies, the Bohns falsely 
Btated "that the property insured was owned in fee simple by the 
eaid William G. Bohn and Conrad Bohn." After such a statement 
under oath, it does not lie in the mouths of thèse men to say that 
the companies are estopped from enforcing thèse contracts, or that 
they waived them, because they hesitated for a time to believe that 
this oath was false, or were induced by it to proceed for a time as 
though it was true. There was no estoppel or waiver hère. 

The contracts contained in the provisions of thèse policies we hâve 
been considering were, then, such as it was customary to make in 
cases like those before us. The Bohns themselves had made such con- 
tracts twice, before the policy in suit was issued, with one of the 
plaintiffs in error, and once with the other. The object of thèse con- 
tracts was one fit to be attained. It was the réduction of the moral 
hazard in flre insurance, and the conséquent réduction of the unneces- 
sary destruction of property. The contracts were fair, plain, and 
unequivooal. By their very terms, they excluded the Bohns from ail 
insurance under thèse policies unless they were the sole and uncon- 
ditional owners of the property they described. They were not the 
owners of it at ail. They had neither the légal title, nor any équita- 
ble title that they could couvert into a légal title. It is not the 
province of the court to abrogate, to modify, or to reflue away thèse 
contracts, nor to make new contracts for the parties; and thèse con- 
tracts, as they stand, form an impregnable défense to the actions 
against thèse insurance companies brought by the Bohns. The court 
should so hâve instructed the jury. 

Our conclusion is that provisions in policies of insurance to the 
effect that the policies shall be void if the interest of the insured 
is not the sole and unconditional ownership of the property described 
in the policies, or if that interest is not truly stated to the companies, 
or in the policies, or in the indorsements thereon, constitute a com- 
plète défense to actions by the sole stockholders of a corporation 
upon policies issued to themselves, as owners, upon property owned 
by the corporation. 

Let us now tum to the judgments in f avor of the mortgagee. Are 
thèse provisions of the policies alike fatal to any recovery in its 
behalf ? The plaintiffs in error insist that they are. They say that 
the only interest insured hère is that of the mortgagors; that the 
mortgage clause simply mates the proceeds of that insurance payable 
to the mortgagee to the estent of the mortgage debt; that the facts 
that the balance of the proceeds belong to, and ail of thèse proceeds, 
if , the debt is paid by the mortgagors, revert to, the mortgagors, and 
theyery tenns of the first sentence of the mortgage clause, viz. "It is 
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agreed that any loss or damage that may be ascertained and proved 
to be due under this policy to the assured shall be held payable for 
the account of tbe assured to the National Life Insurance Company, 
mortgagee, or beneflciaries, or its assigns, subject to the following 
stipulations," limit the mortgagee's right to recover to such amounts 
as became due or payable to the assured, the Bohns, for damage to 
their interest in the property; and that inasmuch as they had no 
interest insured, ajad no amount ever became due or payable to them, 
nothing ever became due to the mortgagee. It is not difQcult to 
dispose of this argument. It proves too much. If it were sound, the 
mortgagee could not recover if, after a valid policy, with the mort- 
gage clause attached, had been delivered to the mortgagee, the 
mortgagors had conveyed or bumed the property or violated any of 
the material provisions of the policy as to the occupancy or use of the 
premises. But one of the "following stipulations," to which the 
flrst sentence of this mortgage clause is "subject," is that this In- 
surance, as to the interest of the mortgagee only, "shall not be in- 
validated by any act or neglect of the mortgagor or owner of the 
property insured"; and it is too clear and too weU settled to admit 
of discussion that no act or neglect of the mortgagors, done or per- 
mitted after the policies and mortgage clauses were delivered to the 
mortgagee, although fatal to the mortgagor's recovery, could deprive 
the uninformed mortgagee of its indemnity. City Five Cents Sav. 
Bank v. Pennsylvania Ins. Co., 122 Mass. 165; Insurance Co. 
V. Floyd, 19 Hun, 287; Insurance Co. v. Olcott, 97 El. 439, 455. But 
the plaintiffs in error say that, although the indemnity of the blame- 
less mortgagee is protected by this contract against any act or 
neglect of the mortgagors subséquent to the issue of the mortgage 
clause, yet any prior act or neglect of theirs, which excludes their 
interest from insurance under the policies, precludes the mortgagee 
from obtaining any indemnity under this mortgage clause. Before 
we assent to a construction of this contract so narrow and subtile, it 
will not be uninstructive to notice the history and purpose of this 
<;lause, and the situation of thèse parties when they made it their con- 
tract. We ail know that 20 years ago a contract between a mort- 
gagee and an insurance company, like that before us, was novel and 
rare. At that time the customary method of indemnifying the mort- 
gagee against loss by flre was to indorse upon the policy the words, 

"Loss, if any, payable to , mortgagee, as his interest may ap- 

pear," or words of similar import. To-day such an indorsement is 
rare, and a contract similar to the mortgage clause before us is in 
gênerai use. Why this change? The reason is not far to seek. 
The old indorsement made the mortgagee a simple appointée of the 
mortgagor, and put his indemnity at the risk of every act or neglect 
of the mortgagor that would avoid the original policy in his hands. 
Baldwin v. Insurance Co., 60 N. H. 164; Martin v. Insurance Co., 
38 N. J. Law, 140; Insurance Co. v. Maaekens, Id. 564. Indemnity 
so precarious, so liable to be destroyed by the ignorance, carelessness, 
or fraud of the mortgagors, was not satisfactory to the mortgagees; 
and they proceeded to make contracts with the insurance eompanies 
similar to that before us, for the purpose of securing indemnity to 
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tteir interests tliat should not be affected by any act or négligence 
of the mortgagors. 

In 1878 one of thèse contracts came before the court of appeals 
of the State of New York in Hastings v. Insurance Co., 73 N. Y. 
141, 150, 154, for judicial interprétation. It was a mortgage clause 
attached to an original policy running to the mortgagor, and, so 
far as the question we are now considering is concerned, the terms 
of that clause were identical with those contained in the contract 
before us. It provided that "this insurance, as to the interest of 
the mortgagee only, shaU not be invalidated by any act or neg- 
lect of the naortgagor or owner of the property insured." The 
original policy contained a contribution clause to the efEect that, 
if there was any other insurance on the property, whether prior 
or subséquent to the issue of the policy, the assured should be en- 
titled to no greater proportion of the loss sustained than the sum 
thereby insured bore to the whole amount of insurance on the 
property. The mortgage clause contained no such provision. Be- 
fore either the policy or the mortgage clause was issued, the mort- 
gagor had procured $4,000 insurance on the same property in an- 
other Company, but neither the insurance company nor the mort- 
gagee was aware of this fact until after the loss. The question pre- 
sented was w&ether or not the mortgagee's insurance was reduced, 
under the contribution clause of the original policy, by the prior 
insurance obtained by the mortgagor. The court held that it was 
not; that the mortgage clause constituted a new and independent 
contract between the mortgagee and the insurance company, and 
effected a separate insurance of his interest, unaffected by any act 
or neglect of the mortgagor, of which he was ignorant, whether 
that act or neglect was prior or subséquent to the issue of the 
mortgage clause. In 1882, in Meriden Sav. Bank v. Home Ins. 
Co., 50 Conn. 396, the question arose whether or not a mortgagee, 
who had made a collatéral agreement with the insurance com- 
panj^, similar in terms to tlie mortgage clause before us, as to ail 
the insurance policies of that company which the mortgagee held, 
could maintain an action on that agreement, and a policy referred 
to therein, without joining the mortgagor; and the suprême court 
of Connecticut held that it could, cited Hastings v. Insurance Co., 
supra, with approval, and declared that, while they would not then 
hold that the collatéral agreement was a distinct and independent 
contract of insurance, it was "an agreement relating to an exist- 
ing policy, by which certain conditions are dispensed with, and 
certain privilèges are secured to the insurers which they would 
not otherwise hâve, and the plaintiffs are made a party to the con- 
tract of insurance." In 1883, in Davis v. Insurance Co., 135 Mass. 
251, a case arose in which a mortgagor, whose policies provided 
that they should become void if the property was sold or trans- 
ferred, had sold and conveyed the property insured during the 
term of his policies, and the mortgagees had subsequently en- 
tered and taken possession of it for default in the payment of the 
mortgage debt The mortgagees knew that the mortgagor had 
conveyed away the property, and without stating thie fact to the 
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insurance company, and upon a statement of their entry for de- 
fault and possession only, and without paying any additional 
preminms, they procured indorsements on the policies substan- 
tially identical with the mortgage clause in question, witli this 
exception, viz. thèse indorsements commence witli tliis récital: 
"Davis, Taylor, and Demmon, the parties to whom this policy is 
payable in case of loss, being mortgagees, hâve entered for breach 
of the conditions of their said mortgage." The suprême judicial 
court of Massachusetts held that this récital indicated that it was 
not the intention of the parties to thèse indorsements to insure 
the interest of the mortgagees, as such, but to insure to the mort- 
gagees, as owners, the interest the mortgagor originally had, on the 
supposition that the entry and possession had transferred that 
interest to the mortgagees in the same way that a sale of the prom- 
ises by the mortgagor while he owned them, and the assignment 
of the policies, would hâve done, and that inasmuch as the mort- 
gagor had no interest in the property, and no insurance upon it, 
at the time the mortgagees entered and took the possesion, the 
mortgagees obtained none. That court further held that, if the 
indorsements could be construed as an insurance of the interest 
of the mortgagees, they were without considération, and did not 
bind the insurance company. 

We hâve reviewed the two cases last adverted to at some length, 
because they are the only cases which treat of this mortgage clause 
that hâve been called to our attention by the counsel for the in- 
surance companies in support of his contention, or that are claim- 
ed by him to be in confiict with the décision of the New York 
court of appeals in Hastings v. Insurance Co. As we hâve seen, 
thèse two cases are not in conflict with that décision. The coiu-ts 
that rendered thèse décisions neither considered nor decided the 
question presented in the New York case. On the other hand. 
the décision in that case has been uniformly cited with approval 
in every case in which any question concerning the construction 
of this mortgage clause has arisen, from 1878 to the présent time. 
City Five Cents Sav. Bank v. Peimsylvania Ins. Co., 122 Mass. 
165; Insurance Co, v. Floyd, 19 Hun, 287,- Insurance Co. v. Olcott, 
97 ni. 439, 455. And it has lately been followed upon the pré- 
cise question hère at issue by the suprême court of South Dakota 
in Ormsby v. Insurance Co., 58 N. W. 301, 302. What, now, was 
the situation and relation of the parties to this contract in the 
case at hand when this mortgage clause was issued? During the 
10 years which followed the announcement of the décision in Hast- 
ings V. Insurance Co., supra, the old form of indorsement, "Loss, 

if any, payable to , mortgagee, as his interest may appear," 

gradually disappeared from the face of insura-nce policies, and 
this mortgage clause, or a similar contract, took its place. That 
décision had settled that in New York, at least, such a clause pro- 
tected the mortgagee against any act or neglect of the mortgagor, 
whether prior or subséquent to its issue. That décision had 
been repeatedly approved by courts of high rank, and never dis- 
approved. Under thèse circumstances, the Bohns, in 1888, mort- 
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gaged the building insured, and tlie lot on which it stood, to the 
défendant in error the National Life Insurance Company, for 
$25,000, and, in part considération for the loan thus procured, 
covenanted to keep the building insured, for the beneflt of the 
naortgagee, in such companies, and by such a mortgage indemnity 
clause, as the mortgagee should sélect. Pursuant to that cove- 
nant, the mortgagors did procure and deliver to the mortgagee 
in October, 1888, policies of Insurance, in their own names, to the 
amount of |25,000, with this union mortgage clause attached, for 
the beneflt of the mortgagee. One of thèse policies, together 
with this mortgage clause, was issued by the plaintiff in error 
the Syndicate Fire Insurance Company. This insurance was valid 
in its inception. It ceased, however, to insure the mortgagors in 
May, 1889, because they then conveyed the property insured to the 
corporation; but, as to the mortgagee, it remained in force un- 
til the fall of 1889, when thèse contracts of indemnity expired by 
limitation. The mortgagors then procured a renewal policy from 
the Syndicate Company, and a new policy from the plaintiff in 
error the New Hampshire Fire Insurance Company, for the term 
of one year, with this mortgage clause attached to each, and de- 
livered them to the mortgagee, and at the end of that year they 
procured and delivered to the mortgagee the policies and mort- 
gage clauses hère in suit. It is true that the Bohns paid the 
premiums for this insurance, but a promise to pay or indemnify 
is no less binding when the considération is paid by a third party 
than when it cornes directly from the payée or the insured. In- 
surance Co. V. Olcott, 97 m. 439, 454, and cases there cited. The 
agreement e"videnced by this mortgage clause was therefore a 
valid contract between the mortgagee and the insurance companies, 
made upon sufflcient considération, for tlhe évident purpose of 
protecting the indemnity guarantied to the mortgagee by thèse 
companies against destruction by any act or neglect of the mort- 
gagors. Was it that contract tiiat the indemnity of the mortga- 
gee should not be protected against any prior act or négligence 
of the mortgagors? There is no such restriction in the contract 
It provides that the mortgagee's interest shall not be invalidated 
by any act or neglect of the mortgagors, by any occupancy or va- 
cancy, or by any change of title or possession of the premises, 
provided that the mortgagee shall notify the insurance company 
of any change of ownership or increase of hazard that may come 
to its knowledge, shall hâve permission therefor indorsed on the 
policy, and shall pay for it. It provides that when the insurance 
company pays to the mortgagee any loss under the policy, for 
which it claims that no liability to the mortgagors existed, it shall 
be legally subrogated to ail the rights of the mortgagee, in sub- 
ordination to the mortgagee's claim for the balance of its debt, 
or that it may, at its option, pay the entire debt of the mortga- 
gee, and take an assignment to itself of ail the securities. And 
it finally provides that, if the mortgagee assigns the mortgage, 
the agreement contained in the mortgage clause shaU be bind- 
ing between the insurance company and the assigns, without, no- 
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tice to the însurance company of the assigmnent. What apter 
terms could be chosen to effect a separate insurance on the inter- 
est of the mortgagee, to free that insurance from any possible in- 
fluence of any act or neglect of the mortgagors, and to make it 
dépendent solely on the course of action of the mortgagee and the 
insurance company? None occur to us. And thèse terms are 
found in a contract between the mortgagee and the insurance 
company. They secure to the insurance company certain righta 
in the contemplated contingency that the mortgagee's contract of 
insurance may be valid when that of the mortgagors is void, and 
they expressly provide that this contract shall run with the mort- 
gage. When this mortgage clause was attached to the policies 
in suit, it had been introduced and generally adopted by insurance 
companies and mortgagees to secure indemnity to the latter. 
The purpose of its introduction and adoption had been to protect 
that indemnity against every act and neglect of the mortgagors, 
whether prior or subséquent to the issue of the mortgage indem- 
nity clause. Ten years before, the highest judicial tribunal of 
the State of New York had declared that a mortgage clause 
which contained thèse provisions accomplished that purpose, 
and every court whose attention had been called to the question 
had approved that décision. Under thèse circumstances, the 
mortgagee and the insurance companies in thèse cases selected a 
mortgage clause that contained thèse identical provisions, and 
ma,de it their contract. The inference is irrésistible that they in- 
tended to, and that they did thereby, agrée that no act or neglect 
of the mortgagors, unknown to the mortgagee, whether prior or 
subséquent to the date of this contract, should avoid it More- 
over, thèse insurance companies cannot now be heard to say that 
thèse contracts were void in their inception, as to the interest of 
the mortgagee. They tendered to this mortgagee their own poli- 
cies running to third parties, and their contracts with the mort- 
gagee that thèse policies should not be invalidated by any act or 
neglect of those parties. The policies had been issued by them- 
sclves, and any third party had the right to rely upon their state- 
ment as to the validity of their own policies. The policies cer- 
tainly could not be invalidated unless they were then valid, and 
the tender of them to this mortgagee as contracts of insurance of 
its interest as mortgagee, with promises that they should not be 
invalidated, was a clear représentation to the latter that those 
policies were then valid. The mortgagee undôubtedly relied up- 
on this représentation, and on the faith of it accepted the policies 
and the mortgage clauses as binding agreements of indemnity. 
If the insurance companies had notifled this mortgagee at any 
time before the loss that the original policies were or might hâve 
been invalid at the inception of the contracts between them, the 
latter would undôubtedly hâve surrendered the contracts, and 
Bought insurance elsewhere. They waited until the loss had oc- 
curred, and it is now too late for them to retract theJx representa- 

v.65ï.no.2— 12 
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tions. Hiey are estopped to deny the truth of their statement, 
to the manâest injury of the mortgagee. 

Our conclusion is that the effect of the union mortgage clause, 
when attached to a policy of insurance running to the mortgagor, 
ia to make a new and separate contract between the mortgagee 
and the insurance company, and to effect a separate insurance of 
the intérest of the mortgagee, dépendent for its validity solely 
upon the course of action of the insurance company and the mort- 
gagee, and unaffected by any act or neglect of the mortgagor, of 
which the mortgagee is ignorant, whether such act or neglect was 
done or permitted prior or subséquent to the issue of the mort- 
gage clause. 

In view of this conclusion, a careful examination of the records 
discloses no prejudicial error in the trial of the cases between the 
mortgagee and the insurance companies, and the judgments in 
those cases must be afflrmed. The two judgments in fayor of Wil- 
liam G. Bohn and Conrad Bohn against the plaintifls in error, 
respectively, must be reversed, and the cases remanded, with di- 
rections to award a new trial, and it is so ordered. 



TRAVELBRS' INS. CO. OF HARTFORD t. MBLICK.» 
(Circuit Court of Appeals, Elghth Circuit December 3, 1894.) 
No. 482. 

L Accident IrrsnRANpB— Pkoximatb Cause of Dkath. 

The T. Ins. Co. insured R. against death resultlng (rom bodily Injury 
through accidentai means alone, Independently of ail other causes, the 
policy proTlding that it shoiild not cover suicide, sane or insane, or inten- 
tional Injury. R. accldentally shot hlmself in the foot. The wound re- 
sulted in tetanus or lockjaw, and, on the elghteenth day after the acci- 
dent, R. was found dead, with his throat eut, and a scalpel In his hand, 
having also evidently been In the embrace of tétanie spasms, causing In- 
tense agony, at the tlme of his death. Upon trial of an action against the 
Insurance company brought by R.'s adminlstrator, thèse facts appeared, 
and there was évidence that either the tétanie spasms or the eut would 
hâve sufflced to cause R.'s death, whlle expert witnesses dlftered in tlielr 
opinions as to which dld cause it HM that In this state of the évidence, 
the question of the proximate cause of death was for the jury, and it 
was not error for the court to refuse to direct a verdict for the défendant 

%. Bame. 

The court chargea the jury that, if they found that the shot wound 
caused tetanus, great pain, and delirium, and that, whlle in that state, the 
insured eut his own throat, being Impelled thereto by the intense agony 
caused by the wound, which he was unable to reslst, then the shot wound 
might be consldered a proximate cause of that Injury, and if, In a state 
of uncontrollable frenzy, caused by the lockjaw, resultlng from the shot 
wound, he eut his own throat from the direct effects of which he died, 
they might find that the shot wound was the proximate cause of death. 
Edd, that this instruction was not erroneous, either as Connecting the 
original accident with an event too remote In tlme, or aa disregardlng a 
new and sufficlent cause Intervenlng after the accident 

3. Bamk— Spkciai Verdict. 

The court submitted to the jury three forms of spécial verdict— on» 
finding that the shot- wound was the proximate causé of death; another, 

K Behearing pending. 
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that R., In a state of frenzy, induced by thé agonies of tetanus, eut his 
throat, and the two causes combined caused his death; and the third, that 
the eut caused death. The jury retumed the flrst finding. Beld, that this 
fuUy justifled a judgment for plaintiflf. 

i. Samk— Application of Doctrine of Phoximatb Cause. 

There is a différence In the application o( the doctrine of proximate 
cause to actions for négligence and actions on contracts to indemnify 
for the résulta of a giren cause. In the former, the liability Is measured 
by the natural and probable conséquence of the négligent act. In the lat- 
ter, the liability Is measured by the contract itself, as in this case, to in- 
demnify against death that should resuit wlthin ninety days from acci- 
dentai bodily injuries alone, and the doctrine of proximate cause Is ap- 
plicable only to aid in determining whether or not the fatal resuit was 
caused solely by the aet or accident against which the indemnity was 
given. 

5. Insuhance— Effect of Statements m Proofs of Loss. 

Statements as to the cause of death, in proofs of loss under a life In- 
surance policy, are conclusive upon the party who makes them, by plead- 
Ing or otherwise, only until he gives the Insurance company reasonable no- 
tice that he was mlstaUen, after which they hâve the elïect of solemn. ad- 
missions, under oath, against Interest, but are not conclusive. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

This was an action by Samuel M. Melick, as administrator of the 
estate of Léonard H. Robbins, deceased, against the Travelers' Insur- 
ance Company, of Hartford, upon ai policy of Insurance. Upon the 
trial in the circuit court, a verdict was rendered for the plaintiff. 
Défendant brings error. 

Charles Offutt, for plaintiff in error. 

Allen W. Field and Edward P. Holmes, for défendant in error, 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. The ârst question in this case is 
whether or not the court below should hâve instructed the jury to re- 
tum a verdict in favor of the plaintiff in error. The Travelers' In- 
surance Company of Hartford, Conn., the plaintiff in error, insured, 
by its written policy, Dr. Léonard H. Robbins, a physician of Lincoln, 
Neb., for a tenu of one year, against death that should resuit from 
"bodily injuries effected during the term of this Insurance, through 
extemal, violent, and accidentai means alone, * * * indepeùd- 
ently of ail other causes." The policy provided that : 

"This Insurance does not corer dlsappearances; nor suicide, sane or Insane; 

• • • nor accident, nor death, * * * resulting whoUy or partly » • • 
from * • • disease or bodily Inflrmity, hemia, flts, vertige, sleepwalking, 

• * • Intentional injuries (inflicted by the insured or any other person).'* 

Samuel M. Melick, the défendant in error, as administrator of the 
doctor's estate, brought this action on the policy, and recovered a 
judgment in the court below. In his pétition the administrator al- 
leged that the doctor died June 18, 1890, and that his death was 
caused by an accidentai shot wound in his foot, which he inflicted up- 
on himself June 1, 1890. The answer denied this allégation, and 
alleged that his death was caused by his cutting his own throat with 
a scalpel, and that it resulted from intentional self-inflicted injury. 
The reply denied thèse allégations of the answer. 
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There was évidence that the doctor accidentally sent a bullet 
through the fleshy portion of his foot, June 1, 1890; that tlie wound 
thus caused became Tery painful, conflned him to Ms bed, caused a 
fever, and gradually reduced his strength, until he died, June 18, 
1890 ; that this gunshot -wound was just such an injury as would nat- 
urally produce tetanus or lockjaw; that the doctop and his physicians 
leared that disease from the first, and that they used chloral and 
chloroform to relieve the pain and ward off this disease; that in the 
early morning of June 18, 1890, while the deceased was alone in his 
room, he was seized with tetanus; that this aisease causes the most 
excruciating pains that human beings ever suiîer; that it is fatal in a 
vast majority of cases; that it produces spasms or convulsions, and 
sometimes causes death by a spasm of the larynx, which prevents the 
passage of air through the trachea to or from the lungs; that the 
doctor was found dead in his bed, June 18, 1890, with a scalpel in his 
right hand, and his trachea and both his jugular veins eut; that the 
tetanus was sufficient to produce the death, and the throat-cutting 
was sufScient to produce it. The administrator, who was not a phy- 
sician, stated in his proof s of loss that the insured "took a knife and 
eut his throat; ail évidence shows that the conditions of his mind and 
his physical condition that prompted the suicide was caused by the 
shot wound" ; and he testifled that he thought the loss of blood from 
the eut produced the death, but he could not say positively. On the 
other hand, Dr. Shoemaker, who was the attending physician, testifled 
that tetanus was the only cause that he should attribute the death to 
in this case; and Dr. Hatch, another physician, in answer to an in- 
quiry for his opinign, said: 

"Well, there was concluslve évidence that the man was In the embrace of 
tétanie spasms. It is Impossible for mortal to tell, and no one but the re- 
cording angel will be able to telL He vreis la the embrace of tétanie spasms. 
I thlnk both. I think tétanie spasms and the eut,— the two were présent wheo 
breath left the body." 

Under this state of the évidence, it is assigned as error that the 
court below refused to instruct the jury to return a verdict for the In- 
surance Company; and it is contended that the question whether the 
shot wound which caused the tetanus, or the throat cutting, was the 
proximate cause of the death, was a question of law for the court 

In Eailway Co. v. Kellogg, 94 U. P. 469, 474, 476, Mr. Justice 
Strong, who delivered the opinion of the court, said: 

"The true rule Is that what Is the proximate cause of an Injury Is ordinarily 
a question for the jury. It is not a question of science or of légal knowledge. 
• • * In the nature of thlngs, there Is in every transaction a succession of 
events, more or less dépendent upon those preoeding; and it is the province 
of a jury to look at this succession of events or facts, and ascertaln whether 
they are naturally and probably connected with each other by a continuous 
séquence, or are dissevered by new and Independent agencies, and this must 
be determined In view of the drcumstances existing at the time." 

This opinion of the suprême court is a complète answer to the 
contention of the plaintiff in error hore. Eailway Co. v. Callaghan, 
6 C. G. A. 205, 208, 56 Fed. 988. 

It la urged that this question was for the court, and that the court 
was bound to déclare that the cutting was the proximate efficient 
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cause of the death in tMs case, because the évidence was uncontra- 
dicted that the cutting was later in lime than the shot wound, and was 
sufficient to cause the death. This position might be maintained if 
the cutting was not itself produced by the shot wound, and if the évi- 
dence was uncontradicted that the death would not hâve occurred as 
soon from the tetanus in the absence of the cutting. But the argu- 
ment begs the primary question in the case, — whether the cutting was 
a cause of the death at ail. If it neither caused nor hastened the 
death of the insured, then it was in no sensé a cause of it; and, how- 
ever new or sufiScient it may hâve been to bave caused it, it could 
not relieve the insurance company from a death whose sole cause was 
the accidentai injury. This question was peculiarly one of fact 
The insurance company had agreed to pay the promised indemnity 
for any death that resulted from the accidentai shot wound alone. 
The question was, what did in fact cause the death, — the shot wound, 
the cutting, or both? Nor would this case be withdrawn from the 
efifect of this rule if the évidence upon this question was undisputed, 
for the question is always for the jury where a given state of facts is 
such that reasonable men may fairly differ upon it. It is only when 
ail reasonable men, fairly exercising their judgments, must draw the 
same conclusion from an admitted state of facts, that it becomes the 
duty of the court to withdraw a question of fact from the jury. 
Railway Co. v. Ives, 144 U. S. 408, 417, 12 Sup. Ct. 679; Eailway Co. 
V. Jarvi, 10 U. S. App. 439, 450, 451, 3 C. C. A. 433, 437, 438, and 53 
Fed. 65; Fuel Co. v. Danielson, 12 U. S. App. 688, 6 0. C. A. 636, and 
57 Fed. 915; Eailroad Co. v. Kelley's Adm'rs, 10 U. S. App, 537, 544, 
3 0. C. A. 589, 593, and 53 Fed. 459; Railway Co. v. Ellis, 10 U. S. 
App. 640, 644, 4 C. C. A. 454, 456, and 54 Fed. 481. But the évidence 
in this case was not undisputed. One witness testifled that he thought 
the cutting was the cause of the death, another that tetanus was, 
and a third that it was both. It was at least doubtful what answer 
ought to be given to the question upon the évidence. It was by no 
means clear that no reasonable man could fairly draw the conclusion 
that the shot wound, and not the cutting, was the cause of the death; 
and the request to withdraw the case from the jury was properly 
denied. 

A spécial verdict was rendered by the jury, and it is assigned as 
error that the court below rendered judgment thereon for the défend- 
ant in error. Before entering upon the discussion of this assigument, 
let us consider what flndings were necessary to sustain the claims 
of the respective parties to this litigation. The administrator had 
alleged that the shot wound was the cause of the death, and the 
burden of proof was upon him to establish that fact. The insurance 
company had denied this averment, and had alleged that the death 
was caused by the suicidai throat cutting; and the administrator had 
denied this allégation. That the death was caused by suicide, or self- 
inflicted injuries, or resulted from any of the excepted causes named 
in the policy, was matter of défense, and the burden of proof was 
upon the insurance company to establish it Again, where it is 
doubtful from the facts of a case whether a death was caused by acci- 
dentai injuries or by the suicidai act of the deceased, a presumption of 
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law arises that the accident, and not the suicidai act, was the cailse. 
Mallory v. Insurance Co., 47 N. Y. 52; Cronkhite t. Insurance Co. 
(Wis.) 43 N. W. 731, 732; Insurance Oo. v. McConkey, 127 U. S. 
661, 667, 8 Sup. Ct 1360. 

The only flnding, then, requisite to sustain the administrator's case 
hère was that the shot wound caused the death. It was not incum- 
bent upon him to obtain a flnding that the eut pleaded by the In- 
surance Company did not cause it; that was the necessary légal 
effect of a flnding that the shot wound did cause it, in the absence 
of any iurther flnding as to the cause of the death. On the other 
hand, it was necessary to the défenses of the insurance company that 
it should either prevent a flnding that the shot wound was the cause 
of the death, or procure an afBrmative flnding that it was caused 
whoUy or partly by a suicidai act or intentional self-inflicted injury. 
In this State of the case, the court submitted to the jury three find- 
ings upon this question, and instructed them to return those which 
stated the facts as they found them. The three proposed flndings 
were: 

"(10) We flnd that the pistol-shot -wound received by the said Léonard H. 
Robbins, on, the Ist day of June, 1890, was an accident, and one Insured 
against in said policy of insurance; and that sald pistol-shot wound was the 
proximate cause of the said Ijeonard H. Robbins' death, on or about the 18th 
day of .Tune, 1890." 

"(8) We find that on or about the 18th day of June, 1890, after being con- 
flned to his bed, froni the efCects of said wound, tetanus or loclcjaw had set in, 
superinduced and caused by said pistol-shot wound; and that the said 
Léonard H. Robbins, while in a state of frenzy and delirium, and in the 
agonies of tétanie convulsions, caused by said wound, seized a scalpel, and 
eut his throat; and that death followed from the two causes combined; but 
whether or not the said Léonard H. Robbins died from loss of blood resulting 
from said eut in the throat, or from tétanie convulsions or lockjaw, we, the 
jury, are unable to détermine." 

"(18) We flnd that the wound inflicted by the said deceased with a scalpel 
was a mortal wound, and that the same caused the death of said Robbins." 

It wUl be seen that the tenth flnding was that the shot wound 
was the cause of the death, the eightih was that the shot wound and 
the throat cutting together caused the death, and the eighteenth was 
that the throat cutting alone caused it. The jury returned the tenth 
ânding, and rejected the eighth and eighteenth. In effect they thus 
found that tte pistol-shot wound caused the death, and that the 
cutting neither caused nor assisted to cause it. This was certainly 
as conclusive of this question as a gênerai verdict for the administra- 
tor, and fully authorized the judgment in his favor. 

The jury also made the foUowing ûndings with référence to the 
cutting of the throat: 

"(8) We find that the wound Inflicted on the throat of the insured was suf- 
flclent to produce death, independent of any and ail other causes; and we 
further flnd that tetanus, suffered by the Insured, superinduced by the pistol- 
shot wound, was sufflcient to produce death, independent of ail and any other 
causes." 

"(9) We find that the insured, Léonard H. Robbins, eut his own throat with 
a scalpel, to end great and excruciating pains which he, the said Robbins, 
was then suffering from th© effects of the pistol-shot wound in his f oot." 

"(11) We flnd that the cutting of his throat by Léonard H. Robbins was an 
act caused by physical pain and suffering, which he was unable to resist or 



183 

control, resultlng from the wound In the foot; whether voluntary or involun- 
tary, we, the Jury, are unable to décide." 

It is said that the ninth finding — that the insured eut his own 
throat with a scalpel, to end great and excruciating pains — is a find- 
ing of intentional self-destruction, and is a bar to any judgment 
for the administrator under the clause of the policy wMch excepta 
death by suicide. It is a conclusive answer to this proposition that 
the jury refused to flnd that the cutting either caused or contributed 
to tiie death, and did flnd that the shot wound caused it; hence 
whether the cutting was intentional or unintentional becomes inuna- 
terial, since it had no part, according to this verdict, in producing 
the death. 

The exception to the action of the court in rendering judgment 
upon the findings of the jury cannot be sustained. 

The objection that the findings of the jury are contrary to the 
weight of the évidence cannot be considered by this court. In an 
action at law, this is a court for the correction of the errors of law 
of the court below only. There was, as we hâve already held, suffi- 
cient évidence to warrant the submission of the question of prox- 
imate cause to the jury in this case. The court below committed no 
errer in weighing this évidence; that duty was performed by the 
jury, and not by the court; and hence there is no ruling of the court 
in that regard for us to review, and it is not our province to review 
and correct the findings of the jury on questions of fact properly' sub- 
mittted to them. Kailway Co. v. Ellis, 4 C. 0, A. 454, 456, 54 Fed. 
481; City of Lincoln v. Sun Vapor Street-Light Co., 8 C. C. A. 253, 
257, 258, 59 Fed. T56. 

The conclusions we hâve thus reached upon the évidence and the 
findings of the jury render it unnecessary to consider in this case 
the vexed question, exhaustively discussed in the briefs of counsel, 
whether the throat cutting was suicidai or accidentai, with the in- 
tent of self-destruction or with the intent to cure or mitigate a 
mortal malady. 

It is assigned as error that the court charged the jury, in effect, 
that if they found that the pistol-shot wound was an accident, that 
the wound caused tetanus, great bodily pain, and delirium or fever, 
and that, while in that state of fever and delirium, the insured eut 
his own throat, being impelled thereto by the intense agony caused 
by said wound, which the deceased was unable to resist or overcome, 
then the shot wound might be considered a proximate cause of this 
injury; and that if, in a period of delirium or a state of frenzy, un- 
oontrollable because of the great pain and bodily suffering caused 
by the lockjaw that was produced by the shot wound, he eut his 
own throat with a scalpel, from the direct effects of which he died, 
they might, notwithstanding, flnd that the proximate cause of the 
death was the pistol-shot wound accidentaUy received in the foot. 
If this charge was erroneous, it is difiicult to see how the plaintiff in 
errer could hâve been prejudiced by it, in view of the refusai of the 
jury to sustain by their findings its défense that the cutting either 
caused or contributed to cause the death. As, however, the claim 
is strenuously urged that it must hâve influenced the jury, we pro- 
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ceed to consider it The criticism made of this charge was that 
the pistol-shot wound was too remote f rom the cutting and the 
death to be considered as the moving cause of either, and that the 
court should hâve told the jury that it must appear from the eTidence 
that the cutting of the deceased's throat was the natural and prob- 
able conséquence of the shot in the f oot, and ought to hâve been f ore- 
seen in the light of attending circumstances, and that it must appear 
that the death naturally followed from the shot wound, without the 
intervention of some act of the deceased not reasonably to be ex- 
pected, before they could flnd that the shot wound was the proximate 
cause of the death. The question whether or not the court ought 
to hâve given to the jury the gênerai rules of law on the subject of 
proximate cause embodied in this criticism is not before this court, 
because the plaintifE in error did not request the court below to give 
them; they were merely urged arguendo in the exceptions to the 
charge. The only question hère is whether, in the state of the case 
set forth in this instruction, the pistol-shot wound was so remote 
from the injury inflicted by the cutting and the death that it could 
not be foimd to be their efficient or moving cause. The proximate 
cause has been so lately defined and the rules for its discovery so 
fully stated by this court that it is only necessary to refer to Eail- 
way Co. V. EUiott, 5 0. C. A. 347, 55 Fed. 949; Railway Co. v. Cal- 
laghan, 6 C. 0. A. 205, 56 Fed. 988; and Eailway Co. v. Moseley, 
6 C. C. A. 641, 57 Fed. 921, for our views of the law upon this subject 
In the last case we said that: 

"The proximate cause is not always, nor generally, the act or omission 
nearest in time or place to the efCect it produces. In the séquence of events, 
there are often many remote or incidental causes nearer in point of time and 
place to the effect tlian the efficient moving cause, and yet subordinate to it, 
and often themselves influenced, If not produced by it." Page 925, 5T Fed., 
and page 641, 6 C. C. A. 

And in Railway Co. v. EUiott, supra, we said: 

"Obviously, the relations of causes to their effects diflfer so widely, and are 
so varions, that no fixed Une can be drawn that will in each case divide the 
proximate from the remote cause. The best that can be donc is to carefuUy 
apply the rule of law to the circumstances of each case, as it arises." Page 
952, 55 Fed., and page 347, 5 C. C. A. 

The question presented by this instruction is, like most questions 
involving this doctrine of proximate cause, perplexing and diiScult; 
but after as careful a considération as we are able to give to the sup- 
posed case stated in this instruction, in the light of the authorities and 
the exhaustive arguments presented by counsel, we are unwilling to 
say that the wound in the foot might not hâve been the efficient 
cause of the death under the facts and circumstances there set forth. 
It must be borne in mind that the doctrine of proximate cause has a 
différent relation to an action for négligence from that which it bears 
to a contract to indemnify for the resuit of a given cause. In the 
former it measures the liability, while in the latter the contract fixes 
the extent of the liability. In an action for négligence the liability 
extends only to the natural and probable conséquences of the négli- 
gent act. In the case in h and the contract is to indemnify the in- 
sured against death that shall resuit within 90 days from accidentai 
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bodily injuries alone. The company was undoubtedly liable under 
this contract for the death of the insured if that deatli did in fact 
resuit from the accidentai shot wound alone. The crucial question 
was whether or not it did in fact so resuit, and the doctrine of prox- 
imate cause was applicable to this case only to aid in finding a just 
answer to this question, and not to measure the liability which the 
contract had flxed. 

The anthoritv cliîeily relied on to sustaln the exception to this 
instruction is SchefEer v. Eailroad Co., 105 U. S. 249. That was 
an action for négligence. The plaintïif was injured in a rail- 
road wreck. The complaint alleged that the injury caused phan- 
tasms, illusions, and forebodings, which eventually prostrated the 
reasoning powers of the assured, and caused Mm to take his own life 
eight months after the injury. The suprême court declared that 
the original injury was too remote to be deemed the proximate cause 
of the death, and that the act of seîf-destruction was a new interven- 
ing cause which must be held responsible for it But it is far from 
following from this décision that if the railroad company had con- 
tracted to indemnify Mr. Scheffer against a death that resulted from 
that wreck, and the injury there received had conâned him to his 
bed, had worn and exhausted him with pain, and then caused an 
agony of delirium and f ever that irresistibly impelled him to take his 
own life only 18 days after the injury, that court or any court would 
hâve declared the injury too remote to be deemed the efficient cause 
of the death. So, in Streeter v. Society, C5 Mich. 199, 31 N. W. 779, 
cited by counsel, where the insured received an injury at the base of 
his brain from a fall on the sidewalk, complained of pains in his 
head, changed his demeanor, and after six weeks shot himself at a 
time when some of the witnesses testified that he was unable to con- 
trol his physical actions, the court held that the fall was too remote 
and unconnected with the act of self -destruction to stand as its mov- 
ing cause. But it is unprofltable to review the cases. In thèse and 
other cases cited for plaintiff in error the original négligence or acci- 
dent is so much further removed, so much more disconnected, from 
the fatal effect than the shot wound in this case is from the cutting, 
that they form no criterion for its détermination. 

In the case in hand the original cause is near in time, — only eigh- 
teen days from the fatal effect; while in the Scheflfer Oase it was eight 
months, and in the Streeter case six weeks, from it. In this case the 
séquence of events is neither unnatural nor improbable, and the chain 
of causation seems to us unbroken. It was not unnatural nor im- 
probable that the shot wound in the foot should produce great pain 
and fever. It was not unnatural nor improbable that it should pro- 
duce tetanus, and that tetanus should produce uncontrollable pain, 
fever, and delirium. It was neither unnatural nor improbable that 
a man in the torture of uncontrollable agony and in a delirium or 
fever should be irresistibly impelled to do himself an injury in an 
attempt to abate his suffering, or that, if he was a physician, and 
familiar with the use of a scalpel, near at hand, he should seize and 
use that to relieve his pain. The universal practice of providing 
such sufferers with constant attendants, in order to prevent just such 
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accidents, is convincing proof that ihis was neitlier an unnatural nor 
an improbable conséquence of the excruciating torture of the lockjaw 
that the shot wonnd produced. We are forced to the conclusion 
that, if the jury found the facts as stated in this instruction, they 
might well flnd that the shot wound was the efScient cause which set 
in motion the train of events that in their natural séquence produced 
the cutting and the death, — ^the causa causans without which neither 
would hâve been. But it is said that this view is erroneous, because 
the cutting was a new and sufflcient cause of the death, which intei- 
vened between thé shot wound and the fatal resuit, and thus became 
itself its proximate cause. This position is untenable, because in 
the state of facts set forth in this instruction the cutting was not a 
new cause, nor a cause independent of the original efiQcient cause, — 
the shot wound. It was only an effect of that cause, — an incidental 
means produced and used by the original moving cause to produce 
its fatal effect In the absence of the shot wound the cutting would 
never hâve been. That was dépendent entirely for its existence and 
for its effect upon the original accident, and was a mère link in the 
chain of causation between that and the death. The intervening 
cause that will prevent a recovery for a death which results from an 
accidentai bodily injury Indemnified against by contract must be a 
new and independent cause, which interrupts the natural séquence 
of events, turns aside their course, prevents the natural and probable 
resuit of the original accidentai injury, and ptoduces a différent resuit, 
that could not reasonably be anticipated. It may not be a mère 
effect of that injury, produced by it, and dépendent upon it for both 
its existence and its effect. Railway Co. v. Callaghan, 6 C. 0. A. 205, 
56 Fed. 988, 994; Eailway Co. v. Kellogg, 94 U. S. 469, 475. If the 
jury found that the facts were as they were stated in this instruction, 
the cutting was neither a new cause nor a cause independent of the 
shot wound, but a mère effect of it. Therefore, it could not hâve 
been the proximate or moving cause of the death. 

For the reasons already given in the affirmance of the instruction 
we hâve been considering, there was no error in the refusai of the 
court to give the counter instruction requested by counsel for the 
plaintiff in error, to the effect that the jury could not find that the 
wound inflicted by the scalpel was caused by the shot wound, and 
that, if they found the wound inflicted with the scalpel was a mortal 
wound, they could not find that the shot wound was a cause of the 
death. 

Complaint is made that the court below refused to give four elabo- 
rate instructions upon the burden of proof, requested by counsel for 
plaintiff in error. But in its charge the court told the jury that, to 
entitle the plaintiff to recover, it was necessary for them to flnd from 
the évidence that the death of tho assured was proximately caused by 
such an accident as was covered by the terms of the policy ; that it 
was the duty of the défendant in error to establish, by a prépondér- 
ance of proof, the truth of every affirmative proposition which it was 
necessai'y for him to show, in order to justify a recovery; and that 
they could not base any of their flndings upon conjecture. In view 
of the fact that the court submitted the crucial questions in the case — 
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whether or not the shot wound was the proximate cause of the death, 
and whether or not the cutting of the throat either caused or contrib- 
uted to the death — to the jury by spécial proposed findings on thèse 
questions, in accordance with the respective claims of the parties in 
their pleadings, we are persuaded that there was no error in the re- 
fusai of the court to charge more at length upon the burden of proof. 
The ruie of law was fairly stated, and, where this is done in the gên- 
erai charge, there is no error in a refusai to give Instructions upon the 
same subject requested by counsel. Eaiiway Go. v. Jarri, 10 U. S. 
App. 439, 453, 3 C. C. A. 433, 439, and 53 Fed. 65; Kailroad Co. v. 
Washington, 4 U. 8. App. 121, 1 C. C. A. 286, and 49 Fed, 347. 

It is assigned as error that the court instructed the jury with réf- 
érence to the statements in the proof of loss that "the deceased, Léon- 
ard H. Eobbins, took a knife, and eut his throat. AH évidence shows 
that the condition of his mind and his physical condition, that 
prompted the suicide, was caused by the shot wound," — that tJiey 
were at liberty, in determining the cause of death, to consider this 
statement of the défendant in error, but that it was not in any man- 
ner conclusive upon him; that they should onfy give to it siich weight 
as they thought it might be entitled to receive; that, whatever cause of 
death might hâve been alleged in the proof of death, he was at liberty, 
on the trial, to show that the death resulted from some other or 
différent cause; and that, in determining the cause of death, they 
should be governed by ail the évidence that had been introduced 
upon that question. The better rule upon this subject is that state- 
ments of this nature in proofs of loss are binding and conclusive upon 
the party who makes them until, by pleading or otherwise, he gives 
the insurance company reasonable notice that he was mistaken in his 
statement, and that he will endeavor to show that the death was the 
resuit of a différent cause from that stated in his proofs. After the 
insurance company has received due notice of this fact, the proofs 
hâve the probative force of solemn admissions under oath against 
interest, but they are not conclusive. Insurance Co. v. Newton, 22 
Wall. 32; Keels v. Association, 29 Fed. 198, 201; McMaster v, In- 
surance Co., 55 N. Y. 222, 228, 233; Parmelee v. Insurance Co., 54 
N. Y, 193. There was nothing in the charge of the court in conflict 
with this rule. Ample notice of the claim of the défendant in error 
that the death was not caused by suicide was given in the pleadings, 
and the proof itself disclosed the claim that the cutting was an effect 
of the accidentai shot wound. The court, it is true, declared that this 
statement was not in any manner conclusive; but, if it was con- 
clusive, it was conclusive in every manner. The court told the ^'ury 
that they should only give it such weight as they thought it was en- 
titled to receive; but there was no error in this, for the presumption is 
that they thought it was entitled to receive its lawful probative force. 
The fact is that there is no positive error in the charge the court gave 
hère. The real complaint of counsel is that the court did not also 
charge the jury that the weight which they should give to the state- 
ment was that of a solemn admission under oath against interest. Un- 
doubtedlj', the court would hâve so chargea if its attention had been 
called to it, and it had been requested so to do. It was not. The 
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question was not presented to it, and was not ruled upon, and cannot 
now be successfully urged upon our considération. 

Finally, it ia insisted that the court erred in directing the jury to 
flnd the spécial verdict. Upon an examination of the record, however, 
we discover that no objection to this course of proceeding was made 
at the trial. On the other hand, counsel for the plaintifE in error re- 
quested the court to submit four spécial questions to the jury, and his 
only exceptions relative to this subject were to the refusai of the court 
to submit his questions, and to the statement of f acts in certain of the 
proposed flndings it did submit The court below, therefore, was 
not called upon to rule upon this question, and there is no ruling hère 
for us to review. 

The judgment below must be afSrmed, with costs; and it is so or- 
dered. 



MADDBN V. LANOASTER COUNTY. 
(Circuit Court of Appeala, Blghth Circuit. December 3. 1894.) 

No. 476. 

1. COUNTIBS— LlABILITY FOR CAKB OF HiGHWATS— StATUTES AHD CONSTITUTION 

OP Nbbkaska. 

The Nebraska statute of 1889, giving a rlght of action against countles 
for failure to keep hlghways and bridges in repalr, if brouglit within 30 
days after the injury, does not violate the constitution of that state, 
either by granting to countles a spécial immunlty, or by amending the 
gênerai statute of limitations without containing or repealing the sec- 
tion amended, slnce, before the passage of sald act, countles were not 
liable to suit, and the act Imposed a new liability, which might be Um- 
Ited In any way the législature saw fit. 

2. Limitation op Actions — Reasonablbness. 

Where the same statute créâtes a new rlght of action, and imposes a 
limitation of time within whlch such action must be brought, the ob- 
jection that the time Is unreasonably short eannot be entertained. 

3. Samk— From What Timb Limitation Runs. 

Where a statute provides that an action for damages may be brought 
"within 30 days of the time of sald Injury or damage occurring," suit 
must be brought within 30 days from the occurrence givlng rise to the 
rlght, and not from the time when the whole conséquent damage was 
sufCered. 

4. Nebraska Codb — Judgment non Obstantb Vbredioto. 

Under the Nebraska Code of Civil Procédure, a défendant does not 
walve his rlght to judgment on the pleadlngs by answering over after a 
demurrer Interposed by hlm has beeu overruled. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

This was an action by Michael H, Madden against the county of 
Lancaster, Neb., for personai injuries. After a verdict for the plain- 
tiff in the circuit court, that court rendered judgment for the défend- 
ant on the pleadings. PlaintifE brings error. 

Gr. M. Lambertson, for plaintiff in error. 

Charles 0. Whedon and W. H. Woodward, for défendant in error. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 
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SAUBOEN, Circuit Judge. In 1889 the législature of the state of 
Nebraska passed an act entitled "An act relating to highways and 
bridges and liabUities of counties for net keeping same in repair," 
by whicli, for the first time in the history of that state, they expressly 
gave a right of action against a county for damage resulting from 
its neglect to maintain and keep in suitable repair the highways and 
bridges in its charge, on the express condition that the action so au- 
thorized should be commenced within 30 days of the time when the 
injury or damage occurred. Section 4 of tliat act, which gives this 
right of action, reads as f oUows : 

"If spécial damage happens to any person, his team, carriage, or other 
property by means of Insufflciency, or want of repalrs of a hlghway or bridge, 
which aie county or counties are llable to keep in repair, the person sustain- 
Ing the damage may recover In a case against the county, aud if damages 
accrue In conséquence of the Insufiiclency or want of repair of a road or 
bridge, erected and malntained by two or more coimtles, the action can be 
brought against ail of the counties llable for the repalrs of the same, and 
damages and costs shall be pald by the counties in proportion as they are 
liable for the repairs; provided, however, that such action Is commenced 
wlthin thirty (30) days of the time of said Injury or damage occurring." 
Sess. Laws, Neb. 1889, p. 77; Consol. St Neb. 1891, § 1934. 

The plaintiff in error brought an action against the défendant in 
error, the county of Lancaster, for damages caused by a defective 
bridge, more than 30 days after his injury occurred. The défendant in 
error demurred to the plaintiff's pétition, which disclosed this fact, on 
the ground that it did not state facts sufficient to constitute a cause 
of action, and its demurrer was overruled. The défendant then an- 
swered, among other things, that the action ought not to be main- 
tained because it was not brought within 30 days of the time when 
the injury or damage occurred. The case was tried to a jury, and a 
verdict rendered for the plaintiff. 

Section 440 of the Code of Nebraska provides that "where, upon 
the statements in the pleadings, one party is entitled by law to judg- 
ment in his favor, judgment shall be so rendered by the court, though 
a verdict has been found against such party." Consol. St. Neb. 1891, 
§ 4965. 

After the verdict, and upon the motion of the défendant, the court 
rendered a judgment in its favor upon the statements in the plead- 
ings, and this is the error complained of. 

The constitution of the state of Nebraska déclares that no spécial 
law shall be passed by the législature of that state, "laying eut, open- 
ing, altering and working roads or highways * * » regulating 
the practice of courts of justice • • « granting to any corpora- 
tion, association, or individual any spécial or exclusive privilèges, im- 
munity or franchise whatever," and provides that "in ail other 
cases where a gênerai law can be made applicable no spécial law 
shall be enacted." Const Neb. art 3, § 15. That constitution also 
provides that "ail corporations may sue and be sued in like cases as 
natural persons" (Id. art. 13, § 3), and that "no bill shall contain 
more then one subject, and the same shall be clearly expressed in its 
title. And no law shall be amended unless the new act contains the 
section or sections so amended, and the section or sections so amend- 



190 FEDERAL BEPOKTEB, Vol. 65. 

ed shall be repealed" (là. art. 3, § 11). When the act of 1889, in 
question, was passed, the tiine in wMch actions for n^ligence could 
be commenced -was limited to four 3'ears bv the General Statutes of 
the State. Consol. St. Neb. 1891, §§ 4541, 4548, 4552. 

The chief contention of counsel for plaintifiE in error in this case is 
that the proviso of the act of 1889 limiting the time within which 
actions for négligence may be brought thereunder is in violation of 
thèse provisions of the constitution. He maintains that the condi- 
tion of the grant of the cause of action by the act of 1889, that it 
must be commenced within 30 days after the injury, is unconstitu- 
tional, because it grants spécial immunity to counties, f rom actions 
for négligence, during aU but 30 days of the 4 years v?ithin which 
they may be brought agalnst others, and because it is in effect an 
amendment of the gênerai statute of limitations on this subject, and 
does not contain or repeal the section amended. Stated in syllogistic 
form, the argument is: Counties in Nebraska are corporations, and, 
in the absence of the act of 1889, they were liable to actions for in- 
juries caused by their négligence in the care of highways and bridges 
for the same term (4 years) that other corporations and individuals 
were liable to such actions under the gênerai statute of limitations 
of that state. The act of 1889 relieved them from such liability dur- 
ing aU but 30 days of the 4 years, while it lef t ail other parties liable 
to actions for négligence for the entire 4 years. Theref ore, the act of 
1889 granted spécial immunity from thèse actions to counties, and 
amended the gênerai statute of limitations without containing or re- 
pealing the section it amended. It is obvions that, unless the flrst 
proposition or the major premise of tiiis syllogism is sound, the con- 
clusion will not foUow, and cannot be maintained. If that proposi- 
tion is unsound; if, in the absence of the act of 1889, counties in 
Nebraska were not liable to actions for injuries caused by their nég- 
ligence in the care of highways and bridges, — then the act of 1889 
granted no immunity to them, but, on the contrary, fastened a lia- 
bility and imposed a burden upon them. It made them liable to ac- 
tions for damages for 30 days after injuries are caused, that they 
were not liable for before; and it did not amend the gênerai statute 
of limitations by shortening the period within which any actions 
could be brought, but it granted rights of action for periods of 30 
days, that, in -its absence, would never hâve existed. Moreover, if this 
act was not a limitation of actions that might be maintained with- 
out it, and if it created rights of action for periods of 30 days that 
did not exist at ail before, then it was a grant, instead of a limitation; 
and, even if it were unconstitutional, it would not be the limitation, 
but the grant, that would fall, and the effect would be, not that the 
action permitted could be brought after the 30 days, but that it could 
not be maintained at ail. Counsel for the plaintiff in error fully ap- 
préciâtes how essential it is to bis contention to establish the major 
premise of his argiunent, as we hâve stated it, and he meets the issue 
squarely. He présents an exhaustive and persuasive argument in 
support of the proposition that, under the common law and the 
statutes of Nebraska, counties are corporations, and are liable for 
négligence in the care of highways and bridges, regardless of the act 
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of 1889. In support of tMs proposition, he cites the décisions of the 
suprême courts of Indiana, lowa, Pennsylvauia, and Maryland (House 
T. Board, 60 Ind. 580; Wilson v. Jefferson Co., 13 lowa, 181; Commis- 
sioners v. Duckett, 20 Md. 468; Bigony v. SehuylMU Oo., 103 Pa. St. 
382), and asks this court to investigate and détermine the question 
thus presented as an original proposition, upon the right and reason 
of the matter, regardless of the précédents established, and the déci- 
sions already rendered upon it. The question is an interesting one, 
and it would be a grateful task to make such an origiual investigation 
and décision of it; but fixed ruies of décision, which ought to and 
must govern the délibérations and action of this court, preclude us 
from entering upon it. 

In the flrst place, the authorities cited from Indiana, lowa, 
Pennsylvania, and Maryland are in conflict with the great weight 
of authority. The gênerai rule of law in this country and in Eng- 
land is, and bas been for more than a century, that while cities 
and municipal bodies, that voluntarily accept charters from the 
State to govern themselves, and to manage their own local affaira, 
are municipal corporations proper, and are liable for négligence 
in the care of streets and bridges, and in the discharge of like 
public duties (2 DiU. Mun. Corp., 3d. Ed., §§ 1017, 1018; Barnes v. 
District of Columbia, 91 U. S. 540, 550, 551, and cases cited), coun- 
ties, townships, school districts, and road districts are not munic- 
ipal corporations proper, and are not liable for such négligence. 
The latter, even when invested with corporate capacity and the 
power of taxation, are but quasi corporations, with limited powers 
and Habilitiez. They exist only for the purpose of the gênerai 
political government of the state. They are the agents and in- 
strumentalities the state uses to perforai its functions. Ail the 
powers with which they are intrusted are the powers of the state, 
and the duties imposed upon them are the duties of the state; 
and inasmuch as the sovereign power is not amenable to individ- 
uals for neglect in the discharge of public duty, and cannot be 
sued for such neglect without express permission from the state 
itself, so thèse quasi corporations, its agents, are not liable for 
such négligence, and no action for damages aiising therefrom 
can be maintained against any of them, in the absence of an ex- 
press statute imposing the liability and permitting the action. 
1 Dill. Mun. Corp. (3d. Ed.) §§ 23, 26; 2 Dill. Mun. Corp. (3d. Ed.) 
§§ 961-963; Eussell v. Men of Devon, 2 Tenu K. 667; Barnes \. 
District of Columbia, 91 U. S. 540, 552; Travelers' Ins. Co. v. 
Township of Oswego, 7 C. C. A. 669, 675, 59 Fed. 58; Mower v. 
Leicester, 9 Mass. 247; Hill v. Boston, 122 Mass. 344; Askew v. 
Haie Co., 54 Ala. 639; Haygood v. The Justices, 20 (îa. 845; Hol- 
lenbeck v. Winnebago Co., 95 m. 148; White v. Commissionera, 
90 ]Sr. C. 437; Brabham v. Board, 54 Miss. 363; Eeardon v. St. 
Louis Co., 36 Mo. 555; Commissioners of Marion Co. v. Eiggs, 24 
Kan. 255; Cooley v. Freeholders of Essex, 27 N. J. Law, 415; Bar- 
nett V. Contra Costa Co., 67 Cal. 77, 7 Pac. 177; Eastman v. Mere- 
diih, 36 N, H. 284; Détroit v. Blackeby, 21 Mich. 84; Granger v. 
Pulaski Co., 26 Ark. 37; Templeton v. Linn Co. (Or.) 29 Pac. 795. 
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In Bames v. District of Colmnbia, supra, the suprême court de- 
clared that whetlier tiiis distinction between the liability of munic- 
ipal corporations proper and such quasi corporations as counties 
and townsliips, for neglect in tàe discharge of public duties, was 
based upon sound principle or otberwise, it was so well settled 
tliat it coald not be disturbed. A rule that is too well settled 
for the suprême court to disturb is too flrmly established for this 
court to undertake to overturn. 

There is, however, another and a conclusive reason why we can- 
not, in this case, enter upon the considération of this rule as an 
original question. It is that this question arose in the state of 
Nebraska, and before this cause of action accrued this question 
had been settled by a Une of uniform décisions of the suprême court 
of that State. ïhe answer to this question is not to be found in 
the gênerai or commercial law, but it dépends upon the construc- 
tion of the constitution and statutes of the state of Nebraska. 
The extent of the powers and of the liabilities of the counties 
formed by or under the constitution and laws of a state must 
necessarily be determined by an examination and construction of 
the constitution and statutes which grant those powers and im- 
pose those liabilities. The national courts uniformly follow the 
construction of the constitution and statutes of a state, given by 
its highest judicial tribunal, in ail cases that involve no question 
of gênerai or commercial law, and no question of right under the 
constitution and laws of the nation. Dempsey v. Township of 
Oswego, 4 U. S. App. 416, 435, 2 0. C. A. 110, and 51 Fed. 97; 
Eugan V. Sabin, 10 U. S. App. 519, 3 C. C. A. 578, and 53 Fed. 415, 
420; Travelers' 1ns. Co. t. Oswego Tp., 7 C. C. A. 669, 674, 59 Fed. 
58; Claiborne Co, v. Brooks, 111 U. S. 400, 410, 4 Sup. Ct. 489; 
BoUes V. Brimfleld, 120 XJ. S. 759, 763, 7 Sup. Ct. 736; Détroit v. 
Osborne, 135 U. S. 492, 499, 10 Sup. Ct, 1012. The tenacity with 
which the national courts adhère to this practice is well illus- 
trated by Détroit v. Osborne, supra. It is, as we hâve stated, 
the generally accepted rule of law that a city is liable for négli- 
gence in the construction or care of its streets and sidewalks. 
The suprême court had itself declared that the law must be deemed 
to be settled in accordance with this rule. Bames v. District of 
Columbia, supra. The suprême court of the state of Michigan, 
however, had repeatedly held that a city in that state was not 
liable for négligence in the care of its streets. In this state of 
the décisions, Osborne, a citizen of the state of Ohio, sued the city 
of Détroit, in the United States circuit court in Michagan, for an 
injury caused by the négligence of the city which resulted in a 
defective sidewalk; and the suprême court held itself bound by 
the décisions of the Michigan court, and refused to permit him 
to recover, Mr. Justice Erewer, in delivering the opinion in that 
case, said: 

"This question is not a new one in this court. In the case of Claiborne 
Co. V. Brool£s, 111 U. S. 400, 410, 4 Sup. Ct. 489, it was held that, 'When the 
Bettled décisions of the highest court of a state hâve determined the extent 
and character of the powers which its polltlcal and municipal organizatlons 
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may posses8, the décisions are authoritative upon the courts of the United 
States'; and in the opinion it was observed: 'It is undoubtedly a question of 
local policy witli eacli state, what sliall be tlie extent and cliaracter o( the 
powers which its varions political and municipal oi-ganizations shall possess; 
and the settled décisions of its highest courts on this subject wiU be regarded 
as authoritative by the courts of the United States, for it is a question that 
relates to the Internai constitution of the body politlc of the state.' What 
was there decided In référence to the powers Is equally true as to the lia- 
bllities of a municipal corporation" 

The reason for and the necessity of this rule are apparent. 
The circuit court below had concurrent jurisdiction with the 
courts of Nebraska of actions by citizens of other states against 
the municipal corporations and political organizations of that 
state. If the fédéral courts sustain actions against counties and 
other quasi corporations for négligence in the discharge of their 
public duties, in the absence of an express statute authorizing 
them, while the suprême court of that state refuses to do so, the 
resuit will be inequalitj bef ore the law, rights of action for the 
citizens of other states that the citizens of Nebraska do not and 
cannot enjoy, and confusion and uncertatnty in the administra- 
tion of justice. Stability and certainty in the rights and remé- 
dies of citizens, and uniformity of décision and harmony of action 
between the national and state Systems of jurisprudence, demand 
a strict adhérence to the rule to which we hâve adverted. What, 
then, has the suprême court of Nebraska held as to the liability 
of counties to actions for négligence, in the absence of any leg- 
islatire enactment expressly permitting them? In Wehn v. 
Commissioners, 5 Neb. 494, 497 (which was decided in 1877), an 
action was brought against a county for damages caused by the 
érection of a jail, and such négligence in its management that it 
became a nuisance; and that court refusçd to permit a recovery, 
held that no liability therefor existed, unless created by statute, 
and declared that there was "nothing in the législation of this 
state, either directly or by reasonable implication, recognizing 
the liability of counties to private actions for the neglect of their 
ofQcers in the performance of public duties." In Woods v. Col- 
fax Co., 10 Neb. 552, 556, 7 N. W. 269 (decided in 1880), an action 
had been brought against the county for damages caused by the 
breaking down of a public bridge in that county. The suprême 
court of Nebraska reviewed some of the authorities upon the ques- 
tion before us, refused to allow a recovery, and closed its opinion 
with thèse words: 

"The législature undoubtedly possesses the power to malse counties liable in 
cases of this kind, and some of the states bave passed laws imposing such 
liability; but, without such législation, we must adhère to the rule laid down 
In Wehn v. Commissioners, 5 Neb. 494." 

In Hollingsworth v. Saunders Co., 36 Neb. 141, 144, 54 N. W. 
79 (decided in 189^^), an action was brought against the county, 
under the act of 1889, for damages caused by the breaking of a 
public bridge; and that court cited with approval the décision in 
Woods Y. Colfax Co., declared that it was "perfectly plain that a 
county is not liable for the acts or négligence of its offlcers, un- 
v.65F,no.2— 13 
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less made so by legislatire enactment," and then sustained the 
action under the act of 1889. 

For the reasons already stated, thèse décisions settle this ques- 
tion in the case in hand. The county of Lancaster is under no 
greater Jiability to a citizen of lowa than to a citizen of Nebraska 
for a f allure to keep its highways and bridges in a reasonably 
safe condition; and the measure of that liability must be deter- 
mined by the construction given to the constitution and statutes 
of that state by thèse repeated décisions, and not by any opinion 
that this court might entertain in the absence of those décisions. 

The resuit is that counties in Nebraska were not liable for nég- 
ligence in the care of public highways and bridges, in the absence 
of the act of 1889. That act, Sierefore, did not grant any spécial 
privilèges or immunity to such quasi corporations, nor did it 
shorten the tenu in which actions already authorized could be 
brought, nor amend the gênerai statute of limitations; but, on 
the other hand, it imposed a new liability upon, and gave a new 
right of action against, them, for 30 days after any in jury caused 
by such négligence; and the argument against the constitutional- 
ity of this act, which we hâve been considering, cannot prevail. 

Another contention of counsel for plaintifE in error is that the 
limitation of 30 days on the rights of action by the act of 1889 
was unreasonably short. If tMs was a limitation upon rights of 
action in existence at the time of the passage of this act, the ob- 
jection might be worthy of considération. But the proviso in the 
act that suits shall be brought upon the rights of action it créâtes 
within 30 days from the occurring of the injuries, respectively, is a 
condition qualifying the rights of action, and not a mère limitation 
of the remedy. Theroux v. Railroad Co. (decided by this court at 
the présent term) 64 Fed.* 84; The Harrisburg, 119 U. S. 199, 214, 
7 Sup. et 140; Railroad Co. v. Hine, 25 Ohio St. 629. It was within 
the discrétion of the l^islature of Nebraska to create the rights of 
action given by this act, or to refuse to create them at ail; and a 
fortiori it was entirely within the discrétion of that législature to 
flx the duration of their existence, if it gave them being. The whole 
is greater than any of its parts. Where the time within which a 
right of action may be enforced is limited by the législative enact- 
ment which créâtes the right, the législature is the exclusive judge 
of the reasonableness of the limitation, and it is not the province 
of the courts to inquire conceming it. De Moss v. Newton, 31 Ind. 
219. 

Again it is said that the condition that the action must be brought 
"within thirty days of the time of said injury or damage occurring," 
does not extend to this case, because the plaintiff was conflned to 
his bed and suffered intense pain, in conséquence of his injury, for two 
months after it occurred, and was unable to consult his attomey; 
that he then presented his claim to the county commissioners, who 
rejected it, that he has necessarily incurred liability for médical 
services up to the time he commenced his action; and that his is a 
continuing damage, which was not ail sustained until the day when 
he brought his action, more than six months after he sustained the 
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injury. But it was the province of the législature, and not that 
of the courts, to fix th.e conditions on whicli th.e rights of action it 
cr-eated might be enforced, and to name the exceptions to thèse con- 
ditions, if any. The législature has made no exception, on account 
of any of the matters to which we hâve referred, to the express con- 
dition that it imposed upon every right of action it created by this 
act. The conclusive presumption from this fact is that it intended 
to make none, and it would be judicial législation for this court to 
do so. Morgan v. City of Des Moines, 60 Fed. 208; ^ Mciver v. Eagan, 
2 Wheat 25, 29 j Bank v. Dalton, 9 How. 522, 528; Vance v. Vance, 
108 U. S. 514, 521, 2 Sup. Ct. 854 "The time of said injury or damage 
occurring," within the meaning of this statute, was clearly the time 
when the accident happened which caused the injury or damage, 
and not the time when ail injury and damage resulting therefrom had 
ceased; and no action, in our opinion, can be maintained hère, unless 
brought within 30 days from that time. 

Finally, it is insisted that the défendant waived the défense that 
the action was not commenced in time, because it did not stand upon 
its demurrer, and that a judgment non obstante veredicto can never 
be lawfully rendered in favor of a défendant. It is a conclusive an- 
swer to both of thèse objections that, whatever the rule may bé in 
the absence of a statute establishing it, section 440 of the Code of 
Civil Procédure of Nebraska (Oonsol. St Neb. 1891, § 4965) expressly 
requires that where, upon the statements in the pleadings one party 
is entitled by law to judgment in his favor, judgment shall be so ren- 
dered by the court, though a verdict has been found against such 
party. This section is not, in our opinion, in any way limited or 
qualifled by any other portion of the Code to which our attention has 
been called. It appeared both from the statements in the pétition 
and from those in the answer that this action was not brought within 
the 30 days after the injury occurred, presciibed by the statute which 
gave it, and the court below could not hâve refused judgment for the 
défendant without disregarding this statute. Moreover, the défend- 
ant did not waive this défense by its failure to stand upon its de- 
murrer, or by filing its answer. Under the Code and the settled 
practice in Nebraska, if the facts stated in the pétition do not con- 
stitute a cause of action, not because of some defect in the form 
of pleading, but on account of a substantial defect that is fatal to a 
recovery, the défendant does not waive such defect by flling his 
answer, but may take advantage of it at any time. Consol. St. Neb. § 
4636; Farrar v. Triplett, 7 Neb. 237, 240; O'Donohue v. Hendrix, 13 
Neb. 255, 13 N. W. 215; Thompson v. Stetson, 15 Neb. 112, 17 N. 
W. 368; RaUroad Co. v. Crockett, 17 Neb. 570, 572, 24 N. W. 219; 
Benfrew v. WiUis, 33 Neb. 98, 106, 49 N. W. 1095; Plow Co. v. Webb, 
141 U. S. 616, 623, 12 Sup. Ct. 100; Bennett v. Butterworth, 11 How. 
669, 675. The défendant was guilty of no waiver hère. It insisted 
upon this défense at every stage of the proceeding below. It raised 
it by demurrer, it raised it by answer, and it raised it by motion after 
verdict. 

1 8 0. G. A. 569. 
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The resuit is that ît is a complète défense to an action against a 
county in Nebraska for neglect in tte discharge of its public duty 
to maintain reasonably safe highways and bridges, that such action 
was not brought within the 30 days after the occurring of the injury 
prescribed by the proviao to the act of 1889, and the judgment below 
must be aflarmed. It is so ordered. 



TERRE HAUTE & I. R. 00. ▼. MANSBBRGBR. 
(OWcult Court of Appeals, Seventh Circuit. January 14, 1895.) 

No. 178. 

1. Retibw on Appeai, — Negligencb— Objection not Raisbd Below. 

Where, in an action for personal Injury, the trial court is not asked to 
Instruct the jury to flnd for the défendant, the question of négligence, 
beiné thus submitted to the jury as one of fact, Is not reviewable on ap- 
peaL 

2. Mastbb and Sekvant— Pbllow Sebvants— Car Inspectok and Brakbman. 

A car inspector Is not the fellow servant of a brakeman. Rallroad Co. 
V. Myers, 63 Fed. 703, followed. 

8. SAME— CONTEIBtTTORT NEGLIGENCE. 

Wbere a brakeman is injured by the breaking of a defective coupling 
pin, the fact that he was at the time on top of the car, instead of on the 
ground beside the car, as the rules of the rallroad company required, does 
not constltute contrlbutory négligence, since his improper position was 
not the.proximate cause of the injury. Phillips v. Railway Co., 25 N. W. 
644, 64 Wis. 475, followed. 

In Error to the Circuit Court of the United States for the Southern 
District of minois. 

Action on the case by William M. Mansberger against the Terre 
Haute & Indianapolis Eailroad Company. Plaintiff obtained judg- 
ment Défendant brings error. 

Greene & Gtolden, for plaintiff in error. 
Craig & Hamlin, for défendant in error. 

Before WOODS and JENKIISTS, Circuit Judges, and BAKER, Dis- 
trict Judge. 

BAKER, District Judge. It is contended that the court erred in 
submitting to the jury the question whether the plaintifl in error was 
chargeable with négligence in using the defectiye coupling pin, the 
brealdng of which permitted the cars to separate, and thus caused 
the défendant in error, in attempting to pass from one car to another, 
to faU between them, and sustain the injuries of which he complains. 
The plaintiff in error did not ask the court to give to the jury a 
binding instruction to return a verdict in its favor, for the reason 
that there was not sufficient évidence to authorize them to find and 
return a verdict for the défendant in error. Thè case was submitted 
to the jury on the évidence produced, without any objection specif- 
ically asking the court to rule as matter of law that there was 
such failure of proof as would preclude a verdict for the plaintifl 
below. The question of the négligence of the plaintifl in error in 
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using the defectÎTe coupling pin having been submitted to the jury 
as a question of fact, without objection, their finding on tàat ques- 
tion is conclusiTe on this court. Élevator Co. v. Lippert, 63 Fed. 942. 
We hâve no authority to review any questions except rulings of the 
trial court involving matters of law, properly sared by exception and 
assigned for error. And if the question of the suflaciency of the évi- 
dence to prove actionable négligence in the use of the defective coup- 
ling pin were open to review hère, we could not examine it, because 
the bill of exceptions does not profess to embody ail the évidence 
given on the trial of the cause. Eailroad Co. v. Myers, 63 Fed. 793. 

We hâve carefully read the évidence in the record, and are satisfied 
that it was sufficient to carry the question of négligence to the jury, 
The défendant in error was a brakeman on an east-bound through 
freight train of the plaintiff in error, which had been made up in its 
yards at East St. Louis, in the state of Hlinois. Near Fine Bluflf 
City, in that state, the train parted. The forward part of the train, 
consisting of the engine and tender and 13 freight cars, became sep- 
arated from its rear part, consisting of a caboose and 7 freight cars. 
The crew with the forward part of the train consisted of the en- 
gineer, fireman, and one brakeman, the défendant in error. He 
was on the top of the cars, while the engineer was bacliing the for- 
ward part of the train down a steep grade, to couple onto the de- 
tached portion. The defective coupling pin in question was in use 
as a part of a foreign car which had been delivered to the plaintiff 
in error for transportation over its line, and had been put into the 
train at East St. Louis. This coupling pin was broken while the 
forward part of the train was moving back, and the thirteenth car, 
on which the défendant in error was riding, became separated from 
the twelfth car, and in attempting to pass from one to the other he 
fell between them, and was seriously injured. The night was dark, 
and it had been snowing somewhat His purpose in attempting to 
pass from the thirteenth car to the twelfth was to enable Mm to 
reach and set the brake on the eleventh car, with a view to control 
the movement of the forward section of the train. The évidence 
shows that the coupling pin had a break in it extending from one- 
fourth to one-third of the way through it; that the break was rusty, 
and looked as though the pin had been eut into with a knife, and had 
then been exposed to the weather. The only witness who spoke on 
the subject said he could not say whether or not the fracture could 
hâve been seen before the pin was broken. 

It is insisted that the jury was not warranted, on this state of the 
proof, in finding négligence in the use of a defective pin. It is claimed 
that the plaintiff in error had a car inspecter at East St Louis, and 
that, while there is no évidence to prove that he actually inspected 
the car having the defective coupling pin, the presumption, in the 
absence of proof, is that he performed his duty, and inspected the 
car, and discovered no defect. And it is further claimed that, if 
the inspecter neglected to inspect the car, or if he made an insuffi- 
cient inspection, the défendant in error can hâve no recovery for 
such négligence, because the car inspecter is te be deemed the fellow 
servant of the injured brakeman. We hâve held in the récent case 
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of Eailroad Oo. v. Myers, 63 Fed. 793, tliat it ia tïie duty of a j'ail- 
road Company receiving foreign cars for transportation over its Une 
to inspect them, to see if they are in a reasônably safe condition of 
repair; that, if they are found to be out of repair, the company must 
refuse to receive them, or, having received them, it muSt put tliem 
in a reasônably safe condition of repair ; that the inspection required 
to be made is not merely a formai one, but it must be made with such 
care as the exigency of trafflc will permit, having regard to the haz- 
ard of the service; and that the failure to make such inspection, or, 
if such inspection is made, the failure to gire notice of defects to 
those who may be required to work upon or about such. defective 
cars, would be évidence of actionable négligence. And we there f ur- 
ther held that the car inspecter was not the fellow servant of the 
brakeman, but that he represented the master, -wIolO was responsible 
for his négligence. The neglect of the car inspecter, therefore, to 
make any inspection, or his neglect to make it with reasonable care, 
having regard to the hazard of the service, is the négligence of the 
company. If we should agrée with counsel for the plaintiff in error 
that, in the absence of proof, the presumption is that the car in- 
specter at East St. Louis inspected the foreign car having the de- 
fective pin, it would not aid their contention, because the jury had 
a right, from the facts before them, to reach the conclusion that, if 
an inspection was made, it was not made with such care and pru- 
dence as would relieve the plaintifE in error from the charge of nég- 
ligence. We could net, therefore, say, if we were autàorized to re- 
view the flnding of the jury, — and we are not, — that their verdict is 
unsupported by the évidence. 

It is fm*ther contended that a rule of the plaintiff in error made it 
the duty of the défendant in errer te hâve been on the ground, walk- 
ing, at the rear of the forward section of the train, acting as a flag- 
man; and that, if he had been on the ground, he would not hâve been 
injured. This i>art of the train was backing down a heavy grade, 
so that, in the judgment of Ute brakeman, it became necessary to set 
some of the brakes, to control the movement of the cars. It was 
his intention, when he had set enough brakes to accomplish this pur- 
pose, to get down, and act as a flagman. The engineer moved the 
cars se rapidly that the brakeman did net deem it safe to attempt 
to get down. It is said that the négligence of the engineer in run- 
ning too rapidly upon a down gi-ade contributed to the accident, and 
that, as the engineer and brakeman were fellow servants, there can 
be no recovery. If it were conceded that the accident and consé- 
quent injury arose from the cencurring négligence of the car in- 
specter and engineer, it would not relieve the plaintifE in error from 
responsibility. It would still be liable for the conséquences of the 
négligence of its car inspecter, even theugh the négligence of the en- 
gineer may hâve contributed to produce the injury. It is held in 
Cayzer v. Taylor, 10 Gray, 274, that the master is liable to his serv- 
ant fer injuries resulting from his defective machinery, although the 
négligence of a fellow servant contributed to the accident. The 
Kame doctrine is affirmed in Boyce v. Fitzpatrick, 80 Ind. 526. In- 
deed, upon principle, it must be held that a master cannot escape 
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responsibility for injuries resulting from his négligence because the 
négligence of a fellow servant may hâve contributed to produce it. 
Hère the car inspecter stands for the master, and his négligence was 
the master's négligence. The proximate cause of the accident and 
injury was the breaking of the defective coupling pin; and the nég- 
ligence of the engineer, if his running toc rapidly can be called nég- 
ligence, was at most too remote and contingent to hâve any in- 
fluence on the case. The following is the rule referred to above: 

"Should any portion be uncoupled while ninnlng, the brakeman raust stop 
the rear section as quick as possible, the engineman being careful to keep 
the forvvard section out of the way. The engineman and fireman must look 
back frequently to see that ail is right; and, in case the train is broken apart. 
great care must be taken to keep the forward part out of the way of the de- 
tached part, and every précaution used to prevent a collision. The engine- 
man must in ail cases go back, under the protection of the flagman, after the 
detached poi'tion. He must be absolutely sure it has stopped. Trains going 
up behind will wait indeflnitely unless otherwise ordered by the train dis- 
patcher." 

It is insisted that this rule made it the duty of the défendant in 
error to be upon the ground, acting as a flagman, to insure the slow 
and careful backing of the forward section of the train, and that his 
disregard of this duty in going on top of the cars to set the brakes 
was the proximate cause of his injury. To this it is answered th.nt 
the object of the rule was to keep the forward section of the train 
from colliding with the detached portion, and that to accomplish 
this purpose it was necessary to set the brakes, This rule did not, 
in terms, require the brakeman to act as a flagman, and be upon the 
ground. It must receive a reasonable construction in view of the 
exigencies of the situation. We do not think the court would hâve 
been justified in directingthe jury to find for the plaintifl in error, 
even if they believed the défendant in error was on the top of the 
cars, setting the brakes, in violation of the rule. The rule does not 
require us to hold that the company was absolved from its duty of 
exercising reasonable care for the safety of the injured brakeman be- 
cause he was engaged in setting brakes on the moving cars. He was 
still in his master's service, performing a duty important to the 
safety of the train. 

But if we felt constrained to hold that the défendant in error was 
setting the brakes in violation of the rule, stUl we could not disturb 
the verdict. The proximate cause of the injury was the breaking 
of the defective coupling pin, and the conséquent parting of the cars. 
The négligence of the injured brakeman, in being in an improper 
place, if it can be called négligence, was a mère condition of the in- 
jury. The breaking of the defective pin was the proximate cause of 
the injury. His being on the cars was not the immédiate cause of 
it in a juridical sensé. It may hâve been the remote cause, some- 
times called "remote négligence," but it is too remote and contingent 
to be influential on the right of the défendant in error to recover. In 
the case of Phillips v. Eailway Oo., 64 Wis. 475, 25 N. W. 544, this 
exact question was considered, and it was there said, if the brakeman 
had been at his post on top of the cars, as required by a rule of the 
Company, he might not hâve been injured; yet it was held that his 
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împroper position was net the proximate cause of Ms înjury. See, 
aiso, Pease v, Railway Co., 61 Wis. 163, 167, 20 N. W. 908. 

We hâve carefully examined the entire charge of the court, and 
especially those parts of it to which exceptions were reserved, and, in 
our opinion, it contains a full and fair statement of the law applicable 
to the facts of the case. It is in harmony with the views herein ex- 
pressed, and no good purpose would be subserved by setting out the 
instructions in this opinion. Finding no available error in the rec- 
ord, the judgment of the court below will be aflarmed, at the cost 
of the plainttff in error. 



HAGER V. McDONALD et al. 
(Circuit Court, W. D. Missouri, W. D. January 7, 1895.) 
No. 1,782. 

1. Joint Dbbtdbs — Relbase op Part — Kansas Statuts. 

Under paragraph 1102, Gen. St. Kan. 1889, providing that "any person 
Jointly * * • liable with otliers for the payment of any debt • * • 
may be released * * * by the créditer and such release shall net dis- 
charge the other debtors beyond the proper proportion of the debt for 
which the person released was liable," a release of one or more out of 
several Joint judgment debtors, by a compromise agreement, opérâtes as 
a proportional satisfaction of the judgment, which can thereafter only 
be enforced against the remainlng judgment debtors to the extent of 
their fractlonal proportion of the judgment. 

3. Samb. 

And although the instrument of release refers also to another statute 
under which it is made, which statute, separately consldered, makes the 
release operate as a satisfaction pro tanto of the joint judgment, yet this 
release should not be so restricted, not only. because it also refers to the 
other statute, first above named, but especlally because of the f act that the 
Instrument déclares on its face that it shall operate as a satisfaction "to 
the extent of the proportionate share of such judgment." 

This was an action by Walter J. Hager, as administrator of Rosa 
Hager, against Rufus L. McDonald and others, to recover the balance 
due upon a judgment. Défendants pleaded a release, claimed to oper- 
ate as a partial satisfaction of the judgment. Plaintiff demurs to 
the answer. 

In the year 1889 plalntifC's Intestate recovered judgment in the state district 
court of Ellis county, Kan., against 16 défendants, sued as joint trespassers, 
for the sum of $10,734.40 and costs. Afterwards, on the 7th day of February, 
1891, said Rosa Hager entered into a compromise agreement with, and exe- 
cuted to, 14 of said judgment défendants, a written release from said judg-' 
ment, in considération of the sum of $4,175 then paid to lier by the said 14 
défendants; which said written release was duly acknowledged by said Rosa 
Hager, and flled with the clerk of said court. Said release recites, inter alia, 
that said défendants, being desirous of compromising their part and portion 
of said judgment, and "paying unto said Rosa Hager their proportionate 
Bhare ôf said judgment and costs thereon, and being released therefrom, now, 
therefore, in pursuance of chapter 75, Gen. St. Kan. 1889, entitled, 'An act to 
authorize compromises by partners and joint debtors,' and of paragraph 1102, 
Gen. St. Kan. 1889," the plaintiff released and discharged said 14 défendants 
from liability to her on said judgment, without préjudice to her right to pro- 
ceed agaiust the other attaching creditors of said Hager Bros., and other per- 
eons joiutly liable with them. The written instrument further provided that 
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it was not intended to be a satisfaction of said judgment, nor to discbarge 
any parties who might be llable under said judgment, and for the conversion 
of the property, from the effect thereof, except the parties to the compromise. 
The release then coneludes with this provision: 

"And It is further understood that the amount hereinbefore aclmo-wledged 
as received by me Is not received by me in satisfaction of said Judgment, ex- 
cept to the extent of the proportionate share of said judgment, for which last- 
named parties are liable." 

The act referred to as chapter 75 was enacted in 1866, and makes detailed 
provisions for composition or compromise by any partner for copartnership 
debt, to operate as an effectuai discharge from any further liability to the 
partnership creditor, without, hovrever, impairing the right of such créditer 
to proceed against any other Indivldual member of the flrm. The act provides 
that such release shall be evidenced by a note or mémorandum In writing, 
and making the same évidence by such debtor or debtors; and, where such 
joint liability shall be evidenced by the record of any court, such releasg, 
duly acknovpledged, may be filed with the clerk of such court, who shall 
thereupon discharge said judgment of record, so far as the compromising 
debtor or debtors are concerned. By section 4 of said act, paragraph 4001 of 
the General Statutes, it is provided that such compromise "shall in nowise 
afCect the right of the other copartners to call on the individual making such 
compromise for his ratable portion of such copartnership debts the same as 
if this law had not been passed." Section 5 of the original act, now para- 
graph 4002, extends the provisions aforesaid to the case of joint debtors. 
The provision of paragraph 1102, referred to in the Instrument of release, is 
quoted In the opinion of the court Since the transaction above stated, said 
Rosa Hager died intestate in the state of Colorado, and the plaintifC prose- 
cutes this action as administrator. The présent action is against a number of 
other persons than those named in the judgment aforesaid, and seeks to re- 
cover against them, as aiders and abettors of the trespass In question, the 
whole amount of said judgment, after crediting the same with the sum of 
$4,175 received under said composition and releasa Thèse défendants make 
answer, denying their joint liability in the first count, and by the second 
count, after pleading the release aforesaid, allège and claim that the same 
operated as a complète acquittanee and discharge of thèse défendants from 
any liability. And by the third count it is claimed that said release operated 
as a satisfaction of said judgment pro rata as to 14 of the 16 judgment de- 
fendants, consequently leavmg but two-sixteenths, or one-eighth, of said 
judgment unsatisfled. And as the one-eighth part thereof would be for a sum 
not exceedlng $1,300 or $1,400 in controversy, this court would hâve no juris- 
diction of the subject-matter. To this answer the plaintif! demurs generally 
as to the second and third counts, on the ground that the facts stated do not 
constitute any défense. 

E. H. Stiles and A. J. Bryant, for plaintiflf. 

Karnes, Holmes & Kranthofl and Dowe, Johnson & Eùsk for de- 
fendants. 

PHILIPS, District Judge (after stating the facts). As to the 
Issue presented under the second count of the answer, it is not in- 
sisted by défendants' counsel that said release operated as a satisfac- 
tion of the judgment. The single and décisive question presented 
by the demurrer to the third count of the answer is whether the com- 
position release operated as a satisfaction of the judgment pro tanto 
or pro rata. There having been 16 défendants against whom judg- 
ment went, and a compromise thereof by 14 of the défendants, if 
this operated as a pro rata payment, it left only one-eighth part 
thereof unsatisfled; and, as this fractional part is admitted to be 
less than the sum necessary to give this court jurisdiction, it would 
resuit that the plaintilFs action be dismissed. The party injured by 
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an act of trespass committed by seyeral persons bas a right to pro- 
ceed against tiie tort feasors jointly or severally, and he may recover 
judgments against them ail, or any part of them, jointly and severally ; 
but he can bave but one satisfaction of either judgment. Tliis is 
the recognized rule in the state of Kansas. Westbrook v. Mize, 33 
Kan. 299-502, 10 Pac. 881. It would logically follow that a satisfac- 
tion pro rata of the judgment would operate to discharge ail the 
other cotrespassers to the extent of the proportion released. It may 
be conceded to plaintifE that under the provisions of chapter 75, Gen. 
St. Kan., enacted in 1866, the release operated only as a discharge 
of the other cotrespassers pro tanto. This is clearly enough ex- 
pressed in said paragraph 4001 of the act. It is insisted, however, in 
reply to this, that under paragraph 1102, ref erred to in the composi- 
tion release, the compromise opérâtes as a satisfaction pro rata of 
the judgment. This section was first enacted in 1868, and occurs 
in the General Statutes of 1889, under chapter 21, entitled "An act 
relating to contracts and promises," and is as follows: 

"Any person jointly or severally liable with others for the payment of any 
debt or demand may be released from such liabillty by the créditer and sucb 
release shall net discbarge the other debtors or obligors beyond the proper 
proportion of the debt or demand for whleh the person released was liable." 

If this latter statute is applicable to this case, it is dififtcult to es- 
cape the conclusion that only one-eighth of said judgment remains 
unsatisfied; for it, in effect, déclares that such release shall discharge 
the other debtors to the extent, but not "beyond, the proper propor- 
tion of the debt or demand for -which the person released was liable." 
The term "proportion" is synonymous with "pro rata," Black, Law 
Dict. tit. 'Tro rata," p. 9^.4. Plaintiff' s counsel interposes, as a flrst 
objection to this latter statute, that the subject-matter of said para- 
graph 1102 is not suflaciently expressed in the title of the act, which 
is, "An act regulating contracts and promises." And the court is 
asked to hold that the term "contracts and promises" is not compre- 
hensive enough to include judgment debts. In the accepted text 
books, contracts are divided into three classes; (1) Contracts of rec- 
ord, such as judgments, recognizances, and statutes staple; (2) spe- 
cialties which are under seal, such as deeds and bonds; (3) simple 
contracts, or contracts by paroi. Judge Brewer, in Meixell v. Kirk- 
patiick, 29 Kan. 679, expressly held that after judgment against co- 
trespassers they became "debtors of the plaintifif, — ^judgment debtors." 
It is quite inconcelyable, upon the idea of équivalents, in character 
and right, why the législature should hâve had in contemplation any 
distinction in favor of the two classes of contracts — ^by speeialty and 
by paroi — over the one flrst in order by record, a judgment, in extend- 
ing the privilège of compromise. Joint debtors by the act of 1866 
were put upon the same plane of right with partners, whose ob- 
ligations unquestionably spring from and are included within con- 
tracts. Paragraph 1102 in the latter act being evidently in the 
spirit of a measure of relief to obligors, it is the duty of courts to so 
apply it as to effectuate the législative intent. As the act of 1866 
already extended to joint debtors, and as the obligation of a debtor 
springs from contract and promise, it is not reasonable to say that the 
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purpose of paragrapli 1102 v/as merely to extend tte riglit of com- 
promise to a class of debtors not already provided for. 

The second contention of plaintiff's counsel in this connection is 
that the suprême court of Kansas lias construed this statute to mean 
that the sum paid by one tort feasor under a judgment in trespass 
opérâtes in faTor of the others only as a satisfaction pro tanto. Tlïe 
case of Meixell v. Kirkpatricli, 2!) Kan. 685, is relied on to support 
this contention. In that case there were separate actions and sep- 
arate judgments in favor of the plaintiff against two trespassers. It 
is quite obvions, from the character of the questions raised, that the 
mind of the leamed judge who wrote the opinion was chiefly occu- 
pied with the considération of the fact that the lower court entirely 
ignored the effect of the compromise made by the défendant under 
the first judgment, and his thought was directed rather to the 
proposition that the fact of the settlement made with the other 
debtor should bave been taken into compntation in assessing the 
damages against the remaining trespasser than as to the extent of 
such satisfaction. It is furthermore apparent that the attention of 
the learned judge was directed alone to the provisions of chapter 75, 
or the act of 1866; and it was as to the effect of the release nnder 
that chapter that it was said it operated "as satisfaction pro tant(^ 
of the claim against the other." There does not appear to bave 
been any adjudication by the suprême court of the state a.s to the 
effect of said paragraph 1102 in its relation to' this case. It is ap- 
parent, however, that in the opinion of the learned counsel, résident 
in that state, who formulated for the respective parties the com- 
promise agreement, paragraph 1102 applied to and affected the opér- 
ation of the instrument; for it expressly déclares that "in pursuance 
of chapter 75, Gen. St. Kan. 1889, * * * and of paragraph 1102, 
Gen. St. Kan. 1889," the said compromise was made and the release 
executed. And as if to give emphasis to the fact that said para- 
graph 1102 applied with force and as if expressive of the parties' un- 
derstanding as to the extent of the satisfaction of the judgment 
thereby accomplished, the concluding paragraph of the release dé- 
clares that: 

"It is further understood that the amount hereinbefore acknowledged as 
receiTed by me Is not recelved by me in satisfaction of said Judgment except 
to the extent of the proportionate share of said judgment for which last- 
named parties are liable." 

It would be a strained pen-^ersiou of the language employed in so 
carefully framed an instrument, by compétent practitioners in law, to 
hold that "the proportionate share of said judgment" was inadvert- 
ently employed, or that they should not be held to hâve employed 
it in the sensé of its légal acceptation, and with direct référence to 
said paragraph 1102 named in the agreement, which déclares that 
the release shall operate to discharge "the proper proportion of the 
debt," which waa fourteen-sixteenths of the judgment. It does seem 
to me that both reason and justice, demand that the plaintiff should 
be held to the opération of said paragraph 1102, and the explicit 
language of the instrument of release. By incorporating in effect 
the provisions of said paragraph 1102 into the composition release, - 
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and by the express language of thé dosing paragraph thereof, the 
plaintiff agreed and declared that, in considération of the receipt 
from the 14 défendants of $4,175, the judgment should be satisfled 
"to the estent of the proportionate share" for which said debtors 
were liable. So that, as between the parties to the compromise, the 
plaintiff received $4,175, not only upon the promise not further to 
vex the 14 défendants, but on the assurance, in effect, thatit should 
be a pro rata^— "proportionate" — satisfaction of the judgment, so that 
they could not be called upon for further contribution by the other 
cotrespassers in the event of a recovery against them. The référence 
to chapter 75 made in the instrument of release was necessary be- 
cause of the fact that it made the detailed provisions respecting the 
formula to be gone through as to the exécution of the instrument, 
its acknowledgment, and where it should be filed, and directed the 
duty of the clerk in entering the formai discharge of record. I am 
of opinion that the plaintiff should be held in this action to the let- 
ter of the law. It tiierefore résulta that the demurrer to the third 
count of the answer is overruled, and the action will be dismissed 
for want of jurisdiction over the subject-mattter, unless plaintiff 
makes issue on the facts pleaded in the answer. 



UNITED STATES v. MOETON, Clerk of Court. 
(Circuit Court of Appeals, Seventh Circuit January 11, 1895.) 

No. 182. 

Clhrk ov Court— Compensation. 

Act March 3, 1891, creatlng the circuit courts of appeals, provides (sec- 
tion 2) that the salary of the clerk of the court shall be $3,000, and (sec- 
tion 9) "that the marshals, criers, clerks, balUfCs and messengers shall be 
allowed the same compensation for their respective services as are allowed 
for slmilar services in the existing circuit courts"; while Rev. St. § 823, 
provides that a clerk of the circuit court may retain out of the fées of 
his office, over and above office expenses, a sum not exceeding $3,500. 
Eeld^ that a clerk of a circuit court of appeals, the fées of whose office for 
a year and a half amounted, over office expenses, to the sum of $371 only, 
was entltled to retaln that amount for his own use, in addition to his 
salary. 

Appeal from the District Court of the United States for the District 
of Indiana. 

Suit by Oliver T. Morton, clerk of the United States court of ap- 
peals for the Seventh district, against the United States, for fées and 
compensation. Plaintiff obtaiaed judgment Défendant appeals. 

This was a suit by the appellee, Morton, against the United States, brought 
under the act of March 3, 1887 (24 Stat 508), conferring upon the district 
courts jurisdiction of such cases. The district court, as required by the 
Btatute, made a spécial findlng of the facts, and stated its conclusion of law 
substantlally as foUows: (1) On the 16th day of June, 1891, the petitioner, 
Oliver T. Morton, was duly appolnted clerk of the United States circuit court 
o^ appeals for the Seventh circuit, and on the same day accepted, and has 
eVèr since held, the office, (2) From the beginning of bis term of office, as 
aforesaid, down to January 1, 1893, he received, by way of costs and fées 
as such clerk, over and above necessary clerk hire and incidental office ex- 
pep^es, whlch were paid out of the costs and fées eamed aad received dur- 
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Ing said period, the sum of $371.20, and no more. (3) On January 28, 1893, 
he made his return, as required by law, to the secretary of the treasury of 
the United States, of ail costs and fées collected by him prlor to January 1, 
1893, in whieh return he represented to the secretary of the treasury that the 
amount of costs and fées received by him during said period over and above 
necessary disbursements for clerk hire and incidental office expenses was 
in the amount of $371.20; and in said return he furtUer represented and in- 
sisted that said amount of §371.20 was his own property, and not the prop- 
erty of the United States of America. (4) On April 3, 1893, A. G. Matthews, 
first comptroller of the treasury department of the United States, gave to 
said Morton a peremptory notice that said amount of Ç371.20 was due from 
him to the United States, and at the same time peremptorily demanded that 
he at once pay the same into the treasury of the United States. (5) On 
Aprll 11, 1893, said Morton, solely on account of said peremptoi-y notice and 
demand, paid said sum of $371.20 to the treasurer of the United States, but 
under protest to the treasurer of the United States that the said sum of 
money was his own, and not the property of the United States. Judge 
Balier's opinion Is reported in 59 Fed. 349. 

The second and ninth sections of the act of March 3, 1891 (26 Stat 826), 
whereby the circuit courts of appeals were established, contained the fol- 
lowing provisions: 

"Sec. 2. * ♦ * The court shall appoint a clerk, who shall perform and 
exercise the same dutles and powei*s in regard to ail matters wlthin Its 
jurlsdlction as are now exercised and performed by the clerk of the suprême 
court of the United States, so far as the same may be applicable. * * * 
The salary of the clerk of the court shall be three thousand dollars a year, 
to be paid in equal proportions quarterly. The costs and fées in the suprême 
coiui: now provided for by law shall be costs and fées in the circuit courts 
of appeals; and the same sh^U be expended, accounted for, and paid over 
to the treasury department of the United States in the same manner as Is 
provided in respect to the costs and fées in the suprême court." 

"Sec. 9. * ♦ • That the marshals, criers, clerks, bailiffs and messengers 
shall be allowed the same compensation for thelr respective services as are 
allowed for similar services In the exlstlng circuit courts." 

In respect to fées, section 823 of the Revised Statutes provides that "the 
foUowing and no otJier compensation shall be taxed and allowed" to offlcers 
named, including clerks of the circuit and district courts. Section 828 pre- 
scribes the fées of clerks. And section 839 provides as foUows: "No clerk 
of a district court, or clerk of a circuit court, shall be allowed by the attor- 
ney-general * • ♦ to retain of the fées and émoluments of his office, or, 
in case both of said clerkships are held by the same person, of the fées and 
émoluments of said offices, respectively, for his personal compensation, over 
and above his necessary office expenses, including necessary clerk hire, 
• * * a sum exceeding thirty-five hundred dollars a year for any such 
■district clerk or for any such circuit clerk," etc. By section 840 the clerks 
of the several circuit and district courts of Californla, Oregon, and Nevada 
are declared entitled to charge and receive double the fées and to retain 
double the amount allowed to other clerks. 

The fées to be charged by the clerk of the suprême court are prescrlbed 
by the seventh subdivision of raie 24 of the rules of the suprême court. 3 
Sup. et xill. This was done by authority of an act passed March 3, 1883, 
which contains also the following provision: "The clerk of the suprême 
-court of the United States shall not hereafter retain of the fées and émolu- 
ments of his office for his personal compensation, over and above his neces- 
sary clerk hire, and the Incidental expenses of his office certified to by the 
court, • • • and audited and allowed by the proper accounting offlcers of 
the treasury, a sum exceeding six thousand dollars per year, or exceeding 
that ratOi for any time less than a year; and the surplus of such fées and 
émoluments shall be paid Into the treasury as provided by law in cases of 
clerks of the circuit and district courts of the United States." 22 Stat 631. 
And In the act of 1884 It is further provided: "The clerk of the suprême 
court of the United States shall, on the first day of January next, or within 
thlrty days thereafter, and annually thereafter, make to the secretary of the 
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treasury a retum of ail costs coUected by hlm In cases disposed of at the pre- 
cedlng tenu or terms of sald suprême court; and after deductiiig his com- 
pensation as provided by law, and the Incidental expenses of his office, In- 
cluding clerk hire, said expenses to be certified by the chlef justice or a 
justice of sald court, shall pay any surplus that may remain, into the treas- 
ury of the United States, at the tlme of making said return." 23 Stat 224. 

Frank B. Burke, U. S. Dist. Atty., and Edwin Ctorr, Asst. U. S. 
Dist. Atty. 
Addison C. Harris and Linton A. Cox, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BIINN, Dis- 
trict Judge. 

WOODS, Oireuit Judge (after making the foregoing statement). 
By the second section of the act establishing the circuit courts of 
appeals the clerks of those courts are given a salary of p,000 a year 
each, and by the ninth section it is provided that they shall be allowed 
"the samè compensation for their respective services as is allowed 
for similar services in the existing circuit courts"; and the ques- 
tion presented is of the proper construction of the latter provision. 
In the opinion of the district judge it is said : 

"Counsel for the petltloner contends with great earnestness that the clerk 
Is entitled to the salary provided for In section 2, and, in addition thereto, 
to retain eut of the fées and émoluments of his office the same amount which 
clerks of existing circuit courts are allowed to retain. The district attomey, 
on the other hand, insists that he is oniy entitled to his salary of $3,000 a 
year; and that the last paragraph of section 9 only relates to such incidental 
expenses of the court and its officers as the marshal is authorized to pay, and 
bas no relation to the compensation of the clerk for his services. Sections 2 
and 9 ought to be so construed as to glve fuU effect to the language of each. 
They ought not, however, to be construed, uuless incapable of other con- 
struction, in such a manner as to give the clerk of the circuit court of ap- 
peals the salary provided for in section 2, and also the right to retain, in ad- 
dition thereto, the same amount out of the fées and émoluments of his office 
as is allowed in the case of the clerks of the circuit courts. Such a construc- 
tion would resuit in double compensation. It would make his compensation 
larger than that received by the clerk of the suprême court of the United 
States, and nearly twlce as large as that received by the clerks of the cir- 
cuit courts. It cannot well be doubted that no such resuit was contemplated 
by the framers of the statute. Still, if the language employed necessarily 
forbids any other construction than one leading to such a resuit, it would 
be the duty of the court to adopt and enforce that construction. I think the 
apparent conflict may be reconclled by regardiug section 9 as flxing the full 
measure of compensation which such clerk is entitled to receive. This sec- 
tion enacts that the clerk of the circuit court of appeals shall be allowed the 
same compensation for his serrices as is allowed for similar services in the 
existing circuit courts. It may be suggested that this provision was Intended 
to fix the fées which may be lawfully taxed and coUected as between the 
clerks and the Utigants, and not as providing for the disposition of the fées 
when coUected. This construction would make the compensation of the clerk 
the amount of his salary, and no more. I am not, however, dlsposed to adopt 
this construction, because the statute déclares that he shall be allowed the 
same compensation for his services as is allowed for similar services In the 
existing circuit courts. This, In my opinion, was intended to fix the limlt of 
his compensation. He is ta be allowed for his services the same com- 
pensation as Is allowed to the clerks of existmg circuit courts for similar 
services. The clerks of existing circuit courts are entitled to receive, for 
ail services rendered by them, $3,500 a year. If the clerks of the circuit 
courts of appeals are to receive the same compensation as clerks of existing 
circuit courts for similar services, thea they cannot receive a larger sum for 
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ail services rendered by them than $3,500 a year. The clerks of the circuit 
courts receive tlieir compensation out of tlie fées and émoluments of their 
offices, which they are allowed to retain without covering the same Into the 
treasury. The method in which their compensation Is paid is not material. 
The fées are collected under authorlty of law, and they belong to the United 
States as much as though they had been coTered into the treasury. In my 
opinion, the clerk of the circuit court of appeals Is entitled to the same com- 
pensation as the clerks of the existlng circuit courts; that Is to say, $3,500 
a year, and no more." 

It is plain that it was not intended by section 9 "to flx the fées 
which may be lawfully taxed and collected as between the clerks 
and the litigants," because it is declared in section 2 that the costs 
and fées in the suprême court shall be the costs and fées in the 
circuit courts of appeals. It is, therefore, from costs and fées taxed 
and collected in accordance with the rule of the suprême court, that 
the fund in the hands of a clerk of the circuit court of appeals must 
be derived. That fund, it is provided in section 2, shall be expended, 
accounted for, and paid over to the treasury departraent in the same 
manner as is provided in respect to the costs and fées in the suprême 
court. Out of the costs and fées in the suprême court the clerk of 
that court is authorized to deduct his compensation, not exceeding 
$6,000 a year, and the incidental expenses of his office, including 
clerk hire, and. is required to pay any surplus that may remain into 
the treasury of the United States. In Imrmony with this are the 
provisions of the 9th section of this act, and of the 839th section of 
the Eevised Statutes, whereby the clerks of the circuit courts of ap- 
peals are allowed the same compensation for their services as are 
allowed to clerks of the circuit courts for similar services, and the 
latter are authorized to retain of the fées and émoluments of their 
offices (derived from fées taxed and collected under section 828), for 
compensation over and above necessary office expenses, including 
clerk hire, a sum not exceeding |3,500 a year. 

A comparison of the fées and costs in the suprême court, as fixed 
by the nde of the court, and the fées of the clerk of the circuit court, 
as flxed by section 828 of the Eevised Statutes, will show that they 
are in many respects essentially différent, and consequently that the 
aggregate of the fées and costs collected by the clerk of a circuit 
court of appeals will probably be différent from the aggregate of com- 
pensation for services allowed by section 9, when taxed in accordance 
with section 828. ■ We agrée with the judge below that sections 2 
and 9 shoidd be so construed as to give full effect to the language of 
«ach; but we do not think that it should be assumed that a con- 
struction which would give a clerk the salary provided in section 2, 
and also the right to retain the same amount out of the fées and costs 
collected as is allowed in the case of the clerks of the circuit courts 
would resuit in double compensation. A néw System of courts of 
high dignity was being established, — higher than the circuit courts, 
and inferior only to the suprême court,— which were to be held in 
the largest cities of the land; and it seems to us that the plain in- 
tention was that the chief officers of thèse courts, without regard 
to the amount of business done in them, should receive the salaries 
Ifranted by section 2, and in addition, and in proportion to the work 
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done, like criera, bailiffs, and messengers, should each receive the 
saine compensation for services performed as is allowed to clerks of 
the circuit courts for similar services. The words "respective serv- 
ices" are used to distinguisli between tlie différent classes of officers 
named, while the words "similar services" and the fact that criers, 
bailiffs, and messengers are included show that this provision has 
référence not to annual compensation, but to compensation for dis- 
tinct acts of service, for which a charge should be made in accord- 
ance with section 828 against the fund derived from the fées and 
costs collected in accordance with the rule of the suprême court. We 
perceive no "apparent conflict" between the sections which needs to 
be reconciled by regarding section 9 as fixing the fuU measure of the 
compensation which a clerk of the circuit court of appeals is entitled 
to receive. If it had been intended to allow, in addition to salary, a 
compensation for services not exceeding the sum of $500, it is to 
be presumed that plain words to that effect would hâve been used. 
Sections 2 and 9 are clearly and distinctly expressed; one giving a 
salary, which is to be paid ont of the national treasury; and the 
other giving compensation for services done, to be paid out of the 
fund derived from costs and fées collected, and to be applied, flrst, 
to the expenses of the (ïflBce, and then, if there be a. surplus, to Per- 
sonal use. 

By section 841 of the Ee-vised Statutes, marshals are allowed to 
retain for personal compensation as much as |6,000 a year; and the 
same construction which gives to a clerk of the circuit court of ap- 
peals |500 in addition to his salary of $3,000 would give the marshal 
of that court $3,500 in addition to his salary of $2,500. The marshal, 
it is true, if the ofBce had been continued, would hâve few writs to 
serve and no sales to make, and therefore could eam but little be- 
yond the per diem of $5 for attending the court. So, too, according 
to the showing of this record, the compensation of the clerk undcr 
section 9 is likely to be much less than $3,500 ; but the question for 
the court is not what will be the practical resuit, but what is the 
proper interprétation of the statute. Congress, doubtless, in view of 
the fact that the marshal would hâve little to do except to attend 
the sessions of the court, made his salary less than that of the clerk ; 
and it can hardly be a proper construction of section 9 which will 
make his entire compensation possibly greater than that of the 
clerk. A provision on the subject in the législative appropriation 
bill passed July.31, 1894 (St. 53d Gong. 2d Sess. p. 203), has per- 
haps made the question unimportant for the future. What signifl- 
cance should be given to that enactment as a législative interprétation 
of the act in question need not be considered. It would seem to be 
an amendment rather than an interprétation. The rights of the 
appellee should not be affected by an act (which is the act of his ad- 
versary in the suit) passed since the suit was commenced. 

While we are not ready to commit ourselves to the opinion of the 
court below that under section 9 the appeUee could receive no more 
than $500, and décide nothing on that point, the amount in con- 
troversy being less than that sum, we are clear that the judgment 
should be aflflrmed. 
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Section 15 of the act under which the suit was authorized to be 
brought in the district court provides that, if the United States puts 
in issue the right of the claimant to recover, the court may, in its dis- 
crétion, allow costs to the prevailing party. 

The judgment is therefore afflrmed, at the costs of the appellant. 

JENKINS, Circuit Judge. I assent to afflrm the judgment below, 
I am, however, constrained to withhold concurrence in the construc- 
tion apparently placed upon section 9 in the opinion of the court. It 
is manifest, as stated by the court, that that section does not refer 
to the fées to be collected by the clerk, because by section 2 such 
fées are gauged by a différent standard. But I cannot concur that 
the words "simUar services" prevent référence of this provision to 
annual compensation, and require it to be applied to distinct acts 
or services. The provision is "that the marshal, criers, clerks, baUiffs, 
messengers, shall be allowed the same compensation for their respec- 
tive services as are allowed for simUar services in the existing cir- 
cuit court." The référence is to flve distinct classes of ofûcers, and 
the thought was, as I conceive, to measure the extent of compensa- 
tion of each class by the compensation of such class in the circuit 
courts; and that the term "similar services" refers to the nature of 
service rendered by the respective ofticers named. In other words, 
I concur with the court below in the opinion that the intent of the 
statute was that the clerk should receive an annual salary of $3,000, 
and, in the contingency that the fées and émoluments of his ofiice 
should warrant it, then he should be permitted to retain from the 
amount of fées received an amount as additional salary or compen- 
sation not exceeding |500; placing him, as to compensation, in that 
respect upon the same footing with the clerk of the circuit court. 

By the appropriation act of 1894, referred to in the opinion of 
the court (chapter 174, p. 203), compensation is provided "for nine 
clerks, at $3,000 each: * » • provided, that said clerks shall 
make annually, within thirty days after the 30th day of June, to the 
secretary of the treasury, a return of ail costs collected by them in 
cases disposed of during the preceding year by said court, and after 
deducting. the incidental expenses of their respective offices, including 
clerk hire and their compensation as provided by section 9 of the 
act of March 3, eighteen hundred and eighty-one, establishing the 
circuit courts of appeals, not exceeding flve hundred dollars, said 
expenses to be certifled by the senior circuit judge of the proper 
circuit, shall pay any surplus of such costs with him remaining, into 
the treasury of the United States at the time of making said return." 
This législative construction of the act, under a familiar principle, 
is entitled to great, if not controUing, weight with the courts in the 
détermination of the législative intent. City of Superior v. Norton, 
63 Fed. 357-363. Ail statutes, says Lord Mansfield, which are in 
pari materia, are to be taken together as if they were one law. Per 
Chancellor Kent, Rogers v. Bradshaw, 20 Johns. 744. It does not 
matter about their date when the object of the court is to get at 
any provision, because a consistent, harmonious, single spirit and 
policy are presumed to govern statutes relating to one subject-matter. 
v.65F.no.2— 14 
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1 Eent, Comm. 463 ; Potter's Dwar. St. 189, and autkorities cited in 
note 9, and page 145, rule 17; Smith, Com. § 639 et seq. 

In Àlexander v. Mâyor, etc., 5 Cranch, 1, Chief Justice Marshall 
observed: 

"If, in a subséquent clause of the same act, provisions are introduced which 
sliow the sensé in wliich tlie législature employed doubtful phrases previously 
used, that sensé is to be adopted in construing those phrases. Consequently, 
if a subséquent act on the same subject afCords complète démonstration of 
the législative sensé of its ovvn language, the rule which bas been stated, re- 
quiring that the subséquent should be incorporated Into the foregolng act, 
is a direction to courts in expounding the provisions of the law." 

Within thèse principles, if the statute in question be of doubtful 
construction, I am of opinion that we should adopt that rendering 
of its language which has been sanctioned by the subséquent act of 
congress. 



UNITED STATES v. DEBS et al. 

(District Court, N. D. Illinois. January 8, 1895.) 

1. Obstrccting THE Mails — Ikdictmbnt— Felony. 

An Indictment for obstructing the mails need not allège that the act 
was done feloniously, since obstructing the mails was not a felony at 
common law. U. S. v. Staats, 8 How. 41, foUowed. 
3. Same. 

But it must allège that it was done knowingly, willfully, or unlawfully. 

3. Same. 

Such Indictment, which charges the défendants with certain overt acts 
of retarding mail trains, in pTu:suance of a conspiracy to retard the mails, 
need not charge them with having known at the tlme that the trains 
carried the mails. 

4. Same. 

Where such Indictment allèges that défendants retarded the trains by 
turning switches and overtuming cars upon the track, it need not allège 
that thèse açts were not done in the exercise of any lawful right, since 
they are presumably illégal. 
6. Same— CoNSPiEACY— DuPLiciTY. 

"Where the indictment charges a conspiracy to obstruct the mails, and 
overt acts In pursuance thereof, it is not restricted to a single overt act, 
since the gist of the offense Is the conspiracy, which is a single offense. 

At Law. On motion to quash. Indictment of Eugène V. Debs 
and others for obstructing the maUs. 

T. E. Milchrist, Moritz Rosenthal, Asst. U. S. Dist. Atty., and Edwin 
Walker, for the United States. 
John S. Geeting, Col. Harper, and S. S. Gregory, for défendants. 

GROSSCUP, District Judge (orally). The indictment charges the 
défendants with having on the 29th of Juue, 1894, in this division and 
district, unlawfully, corruptly, and wickedly conspired and agreed to- 
gether, and with other persons to the grand jury unknown, to commit 
an offense against the United States, to wit, knowingly, unlawfully, 
and willfully to obstruct and retard the mails of the United States, 
and that, to eflectuate the object of such conspiracy, certain of the 
défendants, on différent days subséquent to June 29th, and within 
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tlm diyisîon and district, unlawfully, knowingly, and willfuUy did 
in fact obstruct and retard thé mails of the United States. The 
meaus whereby sueh obstruction was brought about are set ont in 
détail. The indictment thus charges a conspiracy, and the overt 
acts in pursuance of the conspiracy. The défendants now move to 
qnash. 

Their ûrst objection to the indictment is that it nowhere charges 
that the acts done were done "feloniously." This word is one of 
those légal adjectives that hâve grown ont of the common law 
criminal procédure. The word itself seems to hâve no spécial, in- 
hérent meaning. It was held necessary in those indictments which, 
under the old common law, fell within the classification of félonies. 
The fact that a crime is not denominated a "felony" does not make 
the felonious intent indispensable, unless it was one of those félonies 
that hâve come over from the common law. No case or statute 
bas been called to my attention wMch shows that the obstruction 
of the mails was, under the old procédure, known as a felony. I am 
of the opinion that it was not, and that, therefore, on the authority 
of U. S. V. Staats, 8 How. 41, irrespective of whether it is a felony 
now or not, the felonious intent is not indispensable. 

The second objection is that the défendants charged with the overt 
acts of retarding the mail trains are not charged with having known 
at the time that the trains carried the mails of the United States. 
It is said that no intent against the mails can be inferred unless 
the perpetrators had knowledge tha:t the mails were on board the 
trains obstructed. I do not concur in this view. The défendants 
are properly chargeable with an intent to do ail the acts that are 
the reasonable and natural conséquence of the acts done. The laws 
make ail the railways post routes of the United States, and it is 
witïiin every one's knowledge that a large proportion of the pas- 
senger trains on thèse roads carry the mails. There is no stretching, 
therefore, either of law or of common sensé, to présume that a person 
obstructing one of thèse trains contemplâtes, among other intents, 
the obatuction of the mails. This view, I think, is supported by the 
décision of the suprême court in Coy's Case. 127 U. S. 731, 8 Sup. 
et. 1263. There a conspiracy to affect the élection of a member of 
congress was charged. The indictment, however, did not charge an 
intent to affect the élection of a member of congress, but only an in- 
tent to affect the élection generally, which embraced state and county 
officers as well. The court held that a conspiracy with an intent to 
unlawfully affect élections was itself unlawful, and would therefore 
be carried oVer as an intent to do the natural and usual conséquence 
of such an act. 

It is next urged that the means of carrying ont the conspiracy 
are not set out, and that, for aU the court knows, the obstruction 
of the mails may hâve been the resuit of a lawful exercise of défend- 
ants' rights. It is indisputable that, if the obstruction or retarding 
of the mails was the resuit of défendants' lawful right to quit the 
service of the roads, it would not constitute a criminal overt act. 
But the indictment sets out particularly what the overt acts were, 
Buch as the tuming of switches, tiie overtuming of railway cars upon 
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the track, etc. Thèse are so presumably unlawful that thé nonex- 
istence of any circumstances that might make them possibly lawful 
is not an esaential arerment of the indictment. If such cîrcumstaji- 
ces exist, it will be within the power of the défendants to bring them 
to the attention of the court on the trial. 

Lastly, it is objected that the indictment is not restricted to a 
single overt act. The gist of the offense is the alleged conspiracy of 
June 29th to obstruct the mails. That ofPense is single and distinct. 
It is not a conspiracy to obstruct the mails upon any given date, or 
upon any particular road, or by any designated means, but simply 
a conspiracy to obstruct the mails. Any overt act in effectuation of 
such conspiracy can be shown. The conspiracy alone is not a crime. 
An overt act in pursuance is essential, but any overt act that is 
born of the conspiracy is a suiBcient supplément to the conspiracy, 
and the government bas the right to rely upon any or ail of such. 

For thèse reasons the motion to quash will be overruled as to ail 
the counts of the indictment, except the third. That count nowhere 
charges that the overt act was done knowingly, willfully, or unlaw- 
fuUy, and, from ail that appears, it might hâve been the resuit of an 
unintentional casualty. To that count the motion wiU be sustained. 



EDISON ELECTRIC LIGHT CO. et al. v. BLOOMINGDALE et al. 

(Circuit Court, S. D. New York. November 10, 1894.) 

1. FEDERAL Courts— CoMiTT Betwbbn Circuits— Following Circuit Courts 
OF Appbals. 

It ia the duty of a circuit court, notwithstanding the rule of comity, to 
foUow a décision of the circuit court of appeals for its own circuit, rather 
than a contrary décision of a circuit court in a différent circuit. 

8. Patents— DuRATioK op Right — EstoppeTj. 

The action of the patentée and assignée of the Edison Incandescent 
Carbon filament vacuum lamp patent (No. 223,898), in procuring a "cor- 
rection" of the patent, mailing it expire with forelgn patent, whleh cor- 
rection was beyond the jurlsdlction of the patent office, did not operate to 
estop them from claiming that the patent was in force for the full term 
of its llfe, as orlglnally ûxed. Edison Electi'lc Light Co. v. United States 
Electric Llghting Co., 3 C. C. A. 83, 52 Fed. 300, followed. 

8. Samb — Stipulation Pbrmittins Sale of Infringing Article — Use by 
purchasers. 

In a suit for Infringement of the Edison Incandescent electric light pat- 
ent (No. 223,898), a stipulation was made providing for an Injunction, 
but contalning a provision that the défendants should not be' charged 
with contempt thereunder "for selllng or otherwise dlstributlng to the 
trade" a certain lamp known as the "Buckeye." Held that, as purchasers 
from such défendants could not be charged with notice of restrictions 
upon resale, Buckeye lamps sold by them were removed from the monop- 
oly of the patent, and third persons using them could not be enjoined. 

4. Samb — Preliminart Injunction. 

And, further, the use of Buckeye lamps, not purchased from such deal- 
ers, should not, in the flrst Instance, be prevented by preliminary injunc- 
tion, sincë they could be replaced by lamps of the same klnd bought from 
such dealers; and to requlre thls would be tw impose a hardshlp upon dé- 
fendant wlthout any advantage to the complainant 
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Tkis was a bill by the Edison Electric Light Companj and tlie Edi- 
son Electric lUuminating Company of New York against Lyman G. 
Bloomingdale and another for infringement of the Edison incan- 
descent electric light patent 

Eaton & Lewis, for complainants. 
Oravath & Houston, for défendants, 

LACOMBE, Circuit Judge. This is an application for a prelim- 
inary injunction to restrain infringement of patent 223,898, issued 
to Tliomas A. Edison, Jannary 27, 1880, for tlie well-known incan- 
descent carbon filament vacuum lamp, which. bas been repeatedly sus- 
tained in this circuit The défendants are using on their premises, 
at the corner of Fifth-Mnth street and Third avenue, in this city, 
incandescent lamps of three kinds, known, respectively, as the "Kho- 
tinsky," the "Novak," and the "Buckeye." The flrst two of thèse are 
concededly infringements, and no opjwsition is made to the granting 
of a preliminary injunction restraining their further use. As to them 
complainants may take an order. 

Défendants, however, insist upon their right to use the Buckeye 
lamps, relying mainly upon a décision of Judge Bicks, rendered in 
the circuit court for the Northern district of Ohio in January of this 
year. 59 Fed. 691. That court refused to continue a preliminary 
injunction on the suit of the Edison Electric Light Company and the 
Edison General Electric Company against the manufacturers of the 
Buckeye lamps; and it is insisted that comity requires this court, 
in the Southern district of New York, to follow Judge Eick's opinion, 
and refuse an injunction to restrain their use hère. This would, no 
doubt be so were the question one of infringement only, where the 
court in Ohio had been the flrst to examine into and détermine ques- 
tions as to the structure of some particular lamp not heretofore 
judicially examined into and determined in this circuit. But the 
situation hère presented is a peculiar one. That the lamps made by 
the Buckeye Company are infringements of the Edison patent, as con- 
strued by the courts, is not disputed hère, nor does it seem to hâve 
been disputed in Ohio. Judge Ricks himself held that the Buckeye 
structure infringed. He refused relief to the complainants in the 
Ohio suit on the foUowing grounds : After the patent to Edison had 
been regularly issued, the patentée and his assignée petitioned the 
commissioner of patents to "correct" the letters patent as to the 
statement of the term for which they were to run. And, accordingly, 
on December 8, 1883, the commissioner, in compliance with such 
pétition, issued a so-called "certiflcate," stating that the said patent 
"is hereby limited so as to expire at the same time with the patent 
of the foUowing named having the shortest time to run." Then fol- 
lows an enumeration, including a British patent, which expired No- 
vember 10, 1893. That the attempted "correction" by the commis- 
sioner of patents was without jurisdiction, and wholly void, as held 
in Edison Electric Light Co. v. United States Electric Lighting Co., 
3 0. C. A. 83, 52 Fed. 300, is not disputed. But the circuit court in 
Ohio reaehed the conclusion that the action of the patentée and as- 
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Bignee in petitioning for tlie correction, and accepting the same 
when made, operated as a public and solemn limitation of th.e dupa- 
tion of their own patent, and as a record of tlieir intention to abandon 
it to tlie public from and after November 10, 1893, the expiration 
of their Britisb patent; and tliat, having thus limited its duration, 
and made public their intention to abandon, and défendant having 
in good faith acted on said public déclaration, complainants are ea- 
topped f rom coming into court, and asserting that such conduct waa 
a mistake as to the law, and therefore not binding upon them. Thi» 
précise point, however, was argued before the circuit court of ap- 
peals in the Second circuit in Edison Electric Light Co. v. United 
States Electric Lighting Co., supra. The printed brief of counsel in 
that case epitomizes their argument in the statement on page 18: 

"The Edison Company, by its solemn statement to tlie commissioner of 
patents, duly verlfied by Mr. Edison, is estopped from saying that the term 
of the British patent has not become the measiire of the duration of the 
American patent." 

That court, however, upon full argument and careful considération, 
held thftt the point takenwas unsound, and sustained the decree of 
injunction and accounting. 

It is, of course, the duty of the several circuit courts in the second 
circuit, comity to the contrary notwithstanding, to follow the dé- 
cisions of the court of appeals of that circuit rather than those of a 
circuit court in some other circuit. Were there nothing in the way 
of complainants' application except the décision of the Ohio court 
in a case vehere the parties are not identical, they would in this 
circuit be entitled to relief against the user of a lamp which conced- 
edly infringes, even though the Ohio court has refused a preliminary 
injunction against the maker. 

It appears, however, that the Edison Electric Light Company and 
the Edison General Electric Company, which last-naraed company 
is the manufacturing licensee under this patent, heretofore brought 
three suits in the Northern district of this state to restrain in- 
fringement by certain dealers in electric supplies. In those suits 
a stipulation was made betweèn ail the parties, providing for an in- 
junction pendente lite, with the express understanding and agree- 
ment "that the complainants shall not charge the défendants, or 
either of them, or assert that the défendants, or either of them, shall 
be in contempt of court under said preliminary injunction order, for 
selling or otherwise distributing lamps known to the trade as the 
'Buckeye lamps.' " Buckeye lamps, therefore, sold by those défend- 
ants in Buffalo, although inf ringements, are, with the autborization 
of the manufacturing licensee and of the owner of the patent, Fe- 
moved from the monopoly of the patent. It was held by this court 
in Electric Light Co. v. Goelet, 65 Fed. 613, that "the purchaser 
of lamps once sold by the patentée, or the person whom he authorizes 
to make and sell them, cannot, under the décisions of the suprême court 
(Adams V. Burke, 17 Wall. 453, and Hobbie v. Jennison, 149 U. S. 
355, 13 Sup. et. 879), be charged with knowledge of restrictions 
upon resale." An injunction order would not, therefore, operate 
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to prevent tlie use of Buckeye lamps by the défendants. It might 
compel them to remove those actually now in use, whicb. appear to 
hare been purchased direct from the Buckeye Company; but tbey could 
be at once replaced by lamps of tbe same Mnd bougbt from those 
dealers in Buffalo, whom the owners of the patent hâve authorized 
to sell. A preliminary injunction should not be granted where 
the effect is solely to impose hardship and expense upon respondents, 
without substantial beneflt to the complainants. The complainants 
are, however, entitled to insist that the onl.y infringing lamps used 
hereafter shall be thoee sold out of the monopoly, and this motion 
will be denied only upon défendants stipulating to file swom monthly 
statements of ail Buckeye lamps hereafter bought in the lifetime 
of the patent and during the pendency of this suit (or until further 
order), to replace those now in use or to increase their lighting plant, 
showing from whom such lamps were purchased, so that complain- 
ants may, if so advised, move to restrain the use of any of them 
which hâve not been sold out of the monopoly. 



ELGIN WIND POWER & PUMP CO. v. NICHOLS et al. 
(Circuit Court of Appeals, Seventh Circuit January 11, 1895.) 

No. 166. 

1. Patents for Inventions— Action for Infrinoement— Jukisbiction. 

The jurlsdietion of a fédéral court, Invoked by flling a blU for infringe- 
ment of letters patent, Is not defeated by a plea of Ucense, which admlts 
the use and validlty of the patent White v. Kankin, 12 Sup. Ct. 768, 
144 U. S. 628, followed. 

2. Same— LicENSB— JuDiciAL Sale— Paktnebship. 

Where one of the assets of a firm Is a license to use during the life of 
the partnership a patent trelonglng to one of the copartnera, the pur- 
chaser of the firm assets at a judlcial sale takes no right to use suçh pat- 
ent, even though the tools and patterns used for making the patented ar- 
ticles are included in the sale. 

8. Equity Practicb— Plea— -Equitt Rule 33. 

Under equlty rule 33, which provides that "if upon an Issue the facts 
stated In a plea are determined for the défendant they shall avail hlm as 
far as In law and equlty they ought to avail hlm," the décision of the 
cause does not dépend whoUy upon the truth of the allégations of the 
plea, but the complalnant may avoid It by proof of other facts. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Suit by William D. Nichols against the Elgin Wind-Power & Pump 
Company for injunction and accounting. Complainant died pending 
suit, and his administrators, Margaret A. Nichols and B. D. Nichols, 
were substituted as parties complainant. Complainants obtained a 
decree. Défendant appeals. 

Thls suit was brought Aprll 18, 1891, by William D. Nichols, a citizen of 
Xllinois, against the Elgln Wind Power & Pump Company, a corporation of 
Illinois, for an accounting, and to enjoln infringement of letters patent for 
Improvements in wind mills issued to the complalnant on the 13th day of 
February, 1877, the 16th day of August, 1881, and the 9th day of October, 
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1888, and numbered, respectively, 187,297, 240,607, and 390,098. The com- 
plalnant haTing died Intestate, the suit was revived lu the name of the ap- 
pellees, as administrators; and the défendant, with leave of coin:t, filed four 
pleas. In substance as foUows: (1) The flrst, addressed to the entlre bill, 
allèges that on the 14th day of Deceraber, 1883, William D. Nlchols and John 
M. Murphy entered Into a contract of partnershlp, in writlng, for the manu- 
facture and sale of wind mills, for the period of 10 years; that Nichols then 
agreed to put into the firm, for its full, free, and exclusive use, diu-ing said 
period, his entire right, title, and interest in and to auy and ail patents on 
wind mllls which he then had and mlght thereafter hâve, together with any 
and ail improvements which he might afterwards make thereon, etc.; that, 
in pursuance of the agreement, Nichols did put into the firm a full, free, and 
exclusive license to use the inventions and improvements described and 
claimed, and ail letters patent relating to wind mills which he then had or 
might thereafter hâve, Including ail the patents mentioned Ri tbé bill of 
complalnt, for and during the period of 10 years, and the same became a part 
of the assets of said firm, and that afterwards, on the 27th of September, 1884, 
Nichols & Murphy entered into a contract in writing with Geister, in and by 
which the parties agreed to t'orm a new copartnership, under the style of 
Nichols, Murphy & Geister, for the pm-pose of carrying on said business, un- 
til the Ist day of January, 1886, which was afterwards extended until the 
Ist day of January, 1887, and that Nichols & Murphy, under the agreement 
of partnership, contributed to its capital stock ail the assets and resources 
of the firm of Nichols & Mm-phy, which, défendant avers, put said full and 
exclusive license into the capital stock of said copartnership, and it became 
part of the assets thereof, and that in May, 1887, Nichols filed his bill in 
chancery In the circuit court of Kane county, 111., against the said Murphy 
and Geister, praying, among other things, for the appointment of a receiver to 
take charge of the assets and business of said firm of Nichols, Mmrphy & 
Geister; that one Hoagland was appointed receiver, and, having taken pos- 
session, made, by order of the court, a sale of the business, property, and 
assets of the firm to the appellant, whereby, It is alleged, the appellant be- 
came possessed of the business and assets, Including a "full, free, and exclu- 
sive license under said letters patent," and has been sinee the sole and exclu- 
sive owner thereof. (2) After setting out the pai'tnershlp agreements of 
Nichols & Murphy, and of Nichols, Murphy & Geister, as in the flrst plea, 
with an averment of the further stipulation that the partners agreed to 
give their Personal attention and services to the Irusiness of the copartnership, 
the second plea allèges that, during the existence and In prosecution of the 
business of the firm, Nichols made the inventions and improvements de- 
scribed and claimed In letters patent No. 390,698, "if the same were made by 
him at ail," so that, it is alleged, they became the joint property of ail of 
the partners, and a part of the assets of the firm; that afterwards, in 1887, 
Nichols brought a suit in chancery In the circuit court of Kane county, 111., 
against Murphy and Geister, seeking to be decreed to be the absolute owner 
of letters patent dated, respectively, April 15, 1873, Ifebruary 13, 1877, and 
April 26, 1881, free from ail claims of the copartnership, praying for the ap- 
pointment of a receiver, etc., but not clalmlng any right, title, or interest in 
and to the inventions covered by letters No. 390,698; that Hoagland was ap- 
pointed receiver, and, under order of the court, sold to the appellant the busi- 
ness and assets of the firm, Including the eutire right, title, and interest in 
and to the last-named letters patent, for the sum of .$43,000; that the sale was 
duly conflrmed without objection from Nichols, and that by reason of his fail- 
ure to give notice of any clalm on his part to the said Inventions, elther In 
his bill of complalnt or subséquent proceedings, the appellant was induced to 
Invest, and did invest, in the business, a large sum of money. In the distribu- 
tion of which Nichols participated, the appellant believing that the patents 
and Inventions relating to wind mills, not speclfied in said bill, or otherwise 
claimed by Nichols, were Included; wherefore, it is alleged, Nichols became 
and is estopped to assert title or interest therein. (3) The third plea, like 
the second, is addressed to letters patent No. 390,698, sets up the same part- 
nership agreements, and allèges that the inventions or Improvements described 
were made by Nichols, if made by him at ail, during the existence of the 
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firm, and that hls experiments In relation thereto were made wlth the ma- 
chinery and tools and at the expense of the flrm. The appolntment oî the 
recelver, and the sale of the business and property to the appellant, are 
alleged, whereby It Is daimed the appellant beeame possessed of a sole and 
exclusive license to use the patent (4) The fourth plea Is to the entlre blU, 
and sets forth the eontraets of partnershlp of Nlchols & Murphy and of Nlch- 
ols, Murphy & Gelster, alleging that Nichols agreed to put into the flrm, 
and thereafter did put into the flrm, as a part of its assets, ail machines, pat- 
terns, wind-mill stock, and tools owned by him; that, at the suit of Nichols, 
a recelver of the business, property, and assets of Nichols, Murphy & Gelster 
was appointed, who afterwards, in pursuance of an order of the court, sold 
and transferred to the appellant, for the considération of $43,000, the prop- 
erty and assets of said firm, including machinery, tools, and patterns ; that It 
was well known to Nichols, who, as complainant In the suit, was a party to 
the receiver's sale, that the appellant was purchaslng the tools and patterns 
for the purpose of manufacturing wind mills of the kind alleged in the bill 
to be covered by the letters patent in suit, and for no other purpose; that 
Nichbls consented to the sale, and personally received a large part ($7,400) 
of the proceeds, besldes being released from partnershlp liabllities to the 
amount of $16,000; that the appellant thereby beeame entitled to use the 
tools and patterns so purchased in manufacturing the wind mills, for which 
alone they were capable of being used, and that ail the mills which he has 
made or sold were made by and with the patterns so pmrchased: Wherefore, 
etc. Repllcation In the usual form. The cause was heard on the pleadings 
and proofs and, upon a flnding that the pleas were not true, a decree was en- 
tered In favor of the complainants, and a référence ordered to a master, who 
should ascertain and report an account of gains and profits. 

Banning & Banning ÇD. B. Sherwood, of counsel), for appellant. 
Charles Wheaton, for appellees. 

Before HARLAN, Circuit Justice, WOODS, Circuit Judge, and 
BUNN, District Judge. 

WOODS, Circuit Judge (after making the foregoing statement). 
The objection was raised at the hearing, by counsel for the appellant, 
that under the ruling in Hartell v. Tilghman, 99 TJ. S. 547, the case is 
one of which a fédéral court cannot take jurisdiction — the parties be- 
ing of the same state, and the pleas being to the effect that the ap- 
pellant had a license to use the inventions covered by the plaîntiff's 
letters patent, the validity of which is not denied. The bill in this 
case is in the customary form for infringement of letters patent, and 
the proposition eontended for necessarily implies that the jurisdiction 
invoked by the flling of such a bill — of which, it is to be observed, 
no court except a fédéral court can take cognlzance — may be def eated 
by a plea of license which admits the use and validity of the patent 
sued on. If the décision in Hartel v. Tilghman ever meant that much, 
it has been explained and limited by later décisions, which leave no 
doubt of the fédéral jurisdiction in cases like the présent. White v. 
Rankin, 144 U. S. 628, 12 Sup. Ct 768; Manufacturing Co. v. Hyatt, 
125 U. S. 46, 8 Sup. Ct. 756; Marsh v. Nichols, Shepard & Co., 140 
U. S. 344, 11 Sup. Ct 798. 

In respect to the merits of the appeal, much stress has been laid 
upon the rule that a replication to a plea admits its validity, and that, 
if the particular facts stated in the plea be proved to be true, the bill 
must be dismissed, without référence to the equity arising from any 
other facts stated in the bill. Farley v. Kittson, 120 U. S. 303, 314, 
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7 Sup. Gt 534; U. S. v. Galifornia & 0. Land Co., 148 TJ. S. 31, 13 Sup. 
et. 458. A nccGSsary çoroUary is that strict proof must be made of 
"the particulàr facts stated in the plea," and it will not be enough to 
prove less than, or something différent from, what is averred. In 
the fédéral practice, however, the mie itself has been modifled by 
equity rule 33, which provides that "if upon an issue the facts stated 
in a plea are determined for the défendant, they shall avail Mm as 
far as in law and equity they ought to avail him." In respect to that 
rule, the suprême court, in Pearce v. Rice, 142 U. S. 28, 42, 12 Sup. Ct. 
130, said: 

"It clearly takes from the establishment of the plea the effiect it had 
under the old law. When, by flllng a replicatlon, issue is taken upon a plea, 
the facts, If proven, will now avail the défendant only se far as, in law and 
equity, they ought to avail him. Under' the existlng rule, the court may, 
upon final hearing, do at least what, under the old rule, might hâve been doue 
when the beneût of a plea was saved to the hearing. 'When," says Oooper, 
'the beneflt of the plea l8 saved to the hearing, the décision of the cause does 
not rest upon the teuth of the matter of the plea, but the plaintifC may avoid 
it by other matter, which he is at liberty to adduce.' " 

However, of the pleas in question there are substantial averments 
which are not proved. It is alleged in the first three of the pleas, 
for instance, that Nichols gave to Mchols & Murphy an exclusive 
license to use his patents for the period of 10 years, the term of the 
partnership ; while the proof shows that the agreement was that the 
license should continue "during the life of the partnership," and that 
any invention made by either party, in the "prosecution of the corn- 
pany's business," should be "the joint property of both parties." 
Again, it is true that Mchols & Murphy contributed to the copartner- 
ship of Mchols, Murphy & Geister "the assets and resources of the 
late firm of Mchols & Murphy," mentioned in the inventory and 
schedule attached to the con tract; but it is not true, as averred and 
contended, that the new firm thereby became possessed of a license 
to use the inventions, or any of them, for the remainder of the term 
of 10 years, for which the partnership of Mchols & Murphy had been 
designed to continue. The utmost that can justly be asserted is that 
the new flrm acquired an exclusive license for the term of its own 
existence, during which it was stipulated that no right, title, interest, 
permit, or license should be granted to any other person or corpora- 
tion to use, manufacture, or sell under the patents mentioned in the 
schedule attached to the contract. In the schedule referred to, 
particulàr patents were not specifled, but simply, "Patents and busi- 
ness, $6,000," foUowed by this statement: 

"The above patents inelude ail patents and improvements on the wind mill, 
feed mill, and ail other machinery and Implements used in connection wlth 
said manufacture, and on articles manufactured In the said business." 

While this language shows that patent interests were treated as a 
part of the assets and resources of Mchols & Murphy, it does not, in 
terms or by fair implication, inelude inventions or improvements 
not then in existence, and which, when brought into being, were to 
be, according to the agreement, not partnership property, but "the 
joint property of the parties," which is a very différent thing. 
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If the firm of Nichols & Murphy ceased to exist whèn that of 
î^ichols, Murphy & Géister was organized, ipso facto the license 
to the flrst flrm to use the patents ceased, and, strictiy speaking, con- 
stituted no part of its transférable assets or resources. The mani- 
fest intention, however, was that the new flrm, during its life, should 
hâve the same license which the other flrm had had; and whether 
it be considered that the original license was transferred, or that the 
légal effect of the second contract of partnership was a grant by 
Nichols, with the consent of Murphy, of a new license to the new flrm, 
it is not important to détermine. The new flrm acquired no righf 
which could rua beyond its term of life and be sold as a part of its 
assets. So the suprême court of Illinois seems to hâve held in the 
case of Mchols v. Murphy, 136 Hl. 380, 26 N. E. 509. Being between 
the same parties, the judgment in that case, if it had been pleaded, 
would perhaps be a strict estoppel; but whether, being in proof 
without objection, it should be given that effect, we need not inquire, 
as our conclusion upon the évidence, outside of the judgment, would 
be the same. 

It has been suggested that the copartnership of Nichols & Murphy 
was not merged in thé new flrm and was never otherwise dissolved, 
and that if the right in the patents acquired by Nichols, Murphy & 
Geister ended in 1887, the license for the remainder of the original 
term of 10 years still belonged to Nichols & Murphy, and that the 
Tise of the inventions by the appellant, having been with the consent 
and authority of Murphy, was rightful and afEords no ground for a 
suit for infringement. If conceded to be true, the proposition is not 
-available, because no such right is set up in any of the pleas. No 
right or license under the patents is asserted, except as derived from 
the flrm of Nichols, Murphy & Geister, through the receiver's sale of 
the partnership assets. 

The fourth plea difîers from the others, in that it counts not on 
an express but upon an implied license, arising out of the sale by the 
receiver, and purchase by the appellant, of the tools and patterns 
used in manufacturing wind mUls of the kind covered by the patents. 
The averments of this plea are not ail proved as laid. No référence 
is made to the agreement between Nichols and Murphy, or to the fact 
of their partnership; but it is alleged that by the partnership con- 
tract of Nichols, Murphy & Geister, Mchols agreed to put into the 
flrm, and afterwards did put into the flrm, as a part of its assets, ail 
machines, patterns, wind-mill stock, and tools owned by him. The 
proof, on the contrary, shows no individual contract by Nichols in re- 
spect to individual property, but a contract by which Nichols & Mur- 
phy, as partners under their préviens contract, entered into a contract 
of copartnership with Geister, wherein it is recited that "the said 
Nichols & Murphy hâve contributed jointly to the capital stock of 
said copartnership the assets and resources of the late flrm of Nichols 
& Murphy," and that "the said Nichols & Murphy will be the owners 
of two-thirds interest, jointly, and the said Geister the owner of a 
one-third interest, in said copartnership." The plea, therefore, fails 
for want of proof; but, if the averments were ail true, it ought not 
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to prevail. The tools and patterns belonged to Nichols, Murphy & 
Geister, and were necessarily inclnded in the order for the sale by 
the receiver of the assets of that flrm; but a sale of tools and patterns 
which are used solely for the manufacture of a patented device, even 
if the sale be made by the owner of the patent, does not necessarily 
imply a license to the purchaser to manufacture and sell the device. 
That dépends on the intention of the parties, and is a question of fact. 
In Anderson v. Eiler, 1 C. 0. A. 659, 50 Fed. 775, where the owner of 
a new design for mantels sold one of the mantels to a manufacturer, 
who avowed his purpose to use it as a pattern, the court says: 

"The Inference Is therefore, we think, irrésistible, that he consented to this 
use. Whether he axîtually consented or not, however, the clrcumstances estop 
his déniai. His silence at the time closes his mouth." 

That is, his silence proved his consent The appellee in this case 
was not silent. His assertion of individual ownership of the patents, 
and déniai of any right of Murphy and Geister to the use of them, was 
distinctly made in the suit which he brought against them, and other- 
wise; and the proof is clear that the parties composing the appellant 
Company, for whom the purchase was made, were not ignorant of the 
fact and estent of his assertion of right. The receiver, Hoagland, 
as one of the organizers of the appellant company, was himself inter- 
ested in the purchase. His testimony is in the record, and in answer 
to the question whether îsfichols did not daim the ownership of the 
patents, and that the purchaser at the receiver's sale would not ac- 
quire any interest in them by the purchase, he said: "I think Mr, 
Mchols never let up on that. He always claimed that." It is 
shown, moreover, that thé parties concerned in organizing the appel- 
lant company negotiatèd with Mchols, before the purchase, with a 
view to the acquiring of his rights in the patents, and the circuit judge 
was clearly justified in concluding that "they were purchasers with 
notice of his rights." It is not shown what estimate was put upon 
the patterns by the appellant when the purchase was made, and, if 
any considérable sum, it must be presumed to hâve been with the pur- 
pose of acquiring the patents, or a license to use them. ïhe decree 
of the circuit court is afiflrmed. 



L. SCHREIBEE & SONS CO. v. GRIM et al. 

(Circuit Court, S. D. Ohlo, W. D. January 12, 1895.) 

No. 4,61& 

Patents — Invention— Supports for Casks. 

The Schreiber patent, No. 396,372, for a support for casks and barrels, 
consisting of saddles with concave upper surfaces, and convex lowei 
surfaces restlng in concave shoes, so as to rock them both longitudlnally 
and transversely, and thus accommodate themselves to the cask at the 
point of support, hdd void as to claim 6, for want of invention, and as 
being a mère application of the old bail and socket joint 

This was a bill by the L. Schreiber & Sons Company against 
Ignaz Grim and Philip Selbert for inf ringement of a patent for sup- 
ports for casks and barrels. 
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Wood & Boyd, for complainant. 
James Moore, for défendants. 

SAGE, District Jndge. The suit îs for înfringement of patent 
No. 396,372, granted complainant January 15, 1889, for a barrel stand, 
designated in tlie spécification as an improvement in cask supports. 
Tlie object of tlie invention is stated to be to provide a strong and 
durable support for heavy casks and barrels, one readily adjusted to 
any sized cask, and so constructed as to automatically adjust itself 
to the curve of the cask. It is designed principally for use in brewer- 
ies for the support of large casks. There are six claims. It is con- 
ceded that there is no infringement of any of the flrst flve claims. 
The sixth alone is relied upon. The drawings show, and the spécifica- 
tion describes, a cask supported by means of four saddles, two placed 
near each end, and upon opposite sides of the cask. The upper faces 
of the saddles are concave, and shaped generally to receive the bulge 
of the cask. They are made self-adjustable to the cask and to each 
other. The support and seat for the saddles necessary to accomplish 
this resuit is called the "shoe," which rests upon a broad, firm base. 
The union between the shoe and the saddle is what is known as the 
"bail and socket," the lower surface of the saddle being convex and 
answering to the bail, and the upper surface of the shoe being con- 
cave, answering to the socket, and aJQowing the saddle to rock longi- 
tudinally and transversely, so as to fit the upper surface of the saddle 
to the conformation of the cask at the place of support. To anchor 
thèse shoes in position, or, in other words, to hold them in place, the 
patentée, in the drawings and spécification, shows the shoe in ways 
on which rest tie rods. At first the construction was according to 
the description. Afterwards the shoes were made with broad bases, 
which rested directly on a concrète floor, and were held to their 
places by a tie rod. The sixth claim is as foUows: 

"In a cask fsupport, the shoe, 3, provided wIth a concave seat, in comblna- 
tion wlth the self-adjustlng saddles, 10, supported in sald seat, substantially 
as described." 

The first five claims are in varions forms for the combination of 
the saddles, the shoes, and the ways provided for adjusting them to 
and from each other, and the locking device for securing them in 
their adjusted iwsition. Thèse claims being, by the concession of 
counsel, ont of the case, the only question remaining is whether the 
claim for the shoe, provided with the concave seat in combination 
with the self-adjusting saddle, is valid. No testimony was taken 
for the défense, sole reliance being placed upon the fact that the bail 
and socket joint is as old as the création of man, and universally 
known and adopted whenever required in the arts from the earliest 
periods, and that, therefore, there is no invention displayed in the 
complainant's device. I can see no escape for the complainant from 
this conclusion. He concèdes that there is no infringement of any 
of the first five claims for the combination of the saddles, the shoes, 
and the locking device for holding them in position. It is impossible, 
in my view of the case, to sustain the claim to invention for that 
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portion of the combination, wMch is nothing more than the applica- 
tion of the old bail and socket joint to a saddie, which. in itself is 
shaped so as to fit the surface to which it is to be applied. The joint, 
as has already been said, is old, and the s,haping requires nothing 
more than mechanical skill of ordinary degree. The bill will be dis- 
missed. 



RITCHIE V. OBDYKB et al. 

(Circuit Court, B. D. Pennsylvania, May 15, 1894.) 

No. 16. 

1. Patentable Invention— SHBBT-MKTAii Elbows. 

The maklng of sheet-metal elbows longitudlnally corrugated, and having 
only longitudinal seams, Md to involve no invention, it appearing that 
corrugated elbows having trànsverse seams, and plain métal elbows hav- 
ing only longitudinal seams, were both old, and that ail that was done was 
to make the corrugated elbows wlthout the transverse seams. Afflrmed 
ln65Fed. 224. 

S. Same. 

The Rltchle patent. No. 342,465, for a "sheet-metal expansible elbow," 
hdd vold for want of Invention. Affirmed In 65 Fed. 224. 

This was a suit in equity by David A. Eitchie against Benjamin P. 
Obdyke and W. Austin Obdyke for infringement of a patent for a 
"sheet-metal expansible elbow." 

Fish, Eichardson & Storrow, for complainant 
Philip I. Dodge, for respondents. 

DALLAS, Circuit Judge. This suit is brought on letters patent 
No. 342,465, granted May 25, 1886, to the complainant. The claim 
is asfollows: 

"As an improved article of manufacture, a sheet-metal elbow composed of 
curved and longitudlnally corrugated pièces of métal having only longitudinal 
seams, whereby the said elbow is free to expand uniformly to avoid bursting, 
substantlally as described." 

Corrugated elbows were old, but they were made f rom the ordinary 
corrugated pipe, the required curvature being effected by "removing 
small gores" thereof, and bringing together and uniting by soldering 
the edges thus produced. Elbows so made necessarily contained 
transverse seams, and the "improved article" of the patentée, "having 
only longitudinal seams," is undoubtedly a préférable one, and it has 
been adopted by the trade to the exclusion of ail pre-existing con- 
structions. The gist of the invention claimed, ff there was invention, 
is the exelusively longitudinal seams feature of the complainant's 
elbow, and the important question in the case is whether the invent- 
ive faculty was exercised in its attainment. The elbows previously 
in use for the précise purpose for which this elbow is intended were 
made in a manner which did not suggest the absence of transverse 
seams, but, on the contrary, necessarily involved their présence. The 
method, as well as the produot, of the patentée is différent. In his 
spécification he says: 
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"In the manufacture of my Improved expansible elbow I take blanks, con- 
cave at one edge and convex at the other, and subject them to the action of 
corrugating dies, which corrugate the sald blanks, and at the same tlme give 
them a gênerai semieh-cular outline, and In such condition the flanges of the 
corrugated blanks can be joined together by folding the flanges to form a 
Iccking joint." 

In other words, he takes properly shaped blanks, and subjects them 
to the action of a die, by which they are corragated and given a semi- 
circular outline. Each blank, after hayin^ been thus treated, con- 
stitutes one longitudinal half of an elbow, and joining two of thèse 
parts by folding or locking together the flanges with which each is 
provided complète^ the opération, and the final product is thus rep- 
resented in cross section by Fig. 5 of the patent: 

Sheet-metal elbows having the material character- 
istics of that of the complainant— being formed of two 
stamped halves, and without any seams except those 
which united the halres longitudinally — were well 
known before his patent was applied for. It is true 
that no such corrugated elbow appears to hâve been 
made, and I cannot agrée that the hexagonal form 
shown in Fig. 9 of the Savoral patent is équivalent to corrugation ; 
but the use of corrugated métal in making elbows was not new, and 
longitudinally corrugating and outlining curved blanks by subjecting 
them to the action of dies so as to form two halves, and then uniting 
those halves by longitudinal seams, to make spouts for coffee pots 
and tea pots, had been quite extensively practiced. Wbat difficulty 
then was there left for Mr. Eitchie to overcome? It is said, and I 
think correctly, that by reason of the size and configuration of the 
corrugations essential to thèse elbows their halves could not be 
stamped as those of coffee-pot spouts had been, except by omitting 
f rom the elbow two of the indentations which are présent in the pipe 
with which it is commonly used, and, accordingly, two of the pipe 
corrugations were relinquished in making the elbow. This was not 
désirable, though not materially harmful. The important fact is 
that, when it was found that ail of the desired indentations could 
not be formed by a die, the necessity for acceptance of the lesser and 
practicable number was plainly obvious. In patent No. 78,564, dated 
June 2, 1868, granted to William Austin for pipe made of corrugated 
sheets of métal, it had been stated that the corrugations may be of 
any desired number, and of this the présent patentée was com- 
peUed to take advantage, in order that he might make use of a die as 
it had been theretofore used for analogoiis purposes. Consequently 
he made an elbow somewhat varied in cross section from the straight 
pipe, as is shown by thèse représentations: 
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The eyidence is that this différence between the pipe and the elbow 
gives rise to no substantial difflculty in fitting them together; but 
on the subject of Connecting the one with the other the patent is 
sDent, and it is unîmportant 

The learned counsel for the complainant contends that, though **he 
has not claimed the method of making his elbow," Mr. Ritchie "is en- 
titled to the crédit of the idea of such an elbow, and to the crédit 
of flnding ont what no one knew before; that is, how to make it." 
This well states the case of the complainant, but the answer to it 
seems to me to be apparent and conclusive. It is: What has not 
been claimed is not patented. An "idea," however creditable, is not 
patentable; and that which anj skilled mechanic would naturally 
hâve done, if possessed of knowledge of what had previously been 
accomplished, cannot be credited, as an inventive act, to any one; 
not even to him who first suggests and actually doea it. The biU ia 
dismissed, with costs. 



RITCHIB T. OBDYKB et aJ, 
(Circuit Court of Appeals, Third Circuit December 21, 1894.) 

No. 27. 

1, Patbntabie iNTEHTiolsr— Sheet-Metal Elbows. 

Tlie making of elbows of longitudinaily corrugated sheet métal, having 
only longitudinal seams, hdd to involve no Invention, it appearing that 
conductors of corrugated métal and elbows of plain métal were both 
previously made with only longitudinal seams, and that corrugated elbows 
havtng transverse seams were also old. 65 Fed. 222 afflrmed. 
3. Samh. 

The Rltchie patent, No. 342,465, for a "sheet-metal expansible elbow," 
held vold for want of invention. 65 Fed. 222, affirmed. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

This was a bill by David A. Eitchie against Benjamin P. Obdyke 
and Austin W. Obdyke for infringement of a patent. The circuit 
court held the patent void for want of invention (see 65 Fed. 222), and 
complainant appealed. 

Frederick P. Fish, for appellant. 
Philip T. Dodge, for appellees. 

Before AOHESON, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

BUTLEE, District Judge. The bUl is for Infringement of letters 
patent No. 342,465, issued May 25, 1886, to the plaintiff, for a "sheet- 
metal expansible elbow." 

The claim is as foUows: 

"As an improved article of manufacture, a sheet-metal elbow, composed of 
curved and longitudinaily corrugated pièces of métal having only longitudinal 
seams, whereby the said elbow is free to expand unif ormly to avoid twisting, 
substantially as described." 
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The circuit court dismissed the bill; and this is the error assigned. 

Does th.e elbow show patentable novelty? No other question need 
be considered. The substance pf the daim is for an elbow formed 
of "curved and longitudinally corrugated pièces of métal, having only 
longitudinal seams." Conductors (such as thèse elbows are intended 
for) formed of "corrugated métal, having only longitudinal seams," 
were old. Such conductors, formed of plain métal with elbows having 
only longitudinal seams, were old; corrugated elbows formed by 
uniting short sections of such conductor pipe, with transverse seams, 
were aJso old. The plaintiff applied the longitudinal seams of the 
old corrugated conductor, and of the plain conductor and elbow, to 
the corrugated elbow. In this we cannot see invention. It im- 
proved the elbow, or cheapened its manufacture, possibly both. — In 
determining the question of invention utility plays an important part. 
It is not, however, conclusive. Ck)mbined with the presumption aris- 
ing f rom the grant of letters it is sufiScient to sustain a patent in the 
absence of évidence disproving invention. Hère, however, in our 
judgment, such évidence is présent. Ail the plaintiff did, substan- 
tially, was old. He simply bent and curved two longitudinal sec- 
tions of corrugated métal, as such sections of plain métal had pre- 
viously been bent and curved, and united them, as such sections had 
previously been united in forming pipes, and as had always been 
practiced in forming elbows of plain métal; or to state it differently, 
united the métal forming corrugated elbows precisely as it was pre- 
viously united in corrugated conductors, and as it was always united 
in plain métal elbows. 

Furthermore, every material thought involved in the patent is 
plainly expressed in Savoral's letters of 1864, for the "manufacture 
of tubing." 

His spécification says: 

"Tubes made out of sheet métal generally, hâve many cross seams, which 
form as many obstructions to the free passage cf fluids or gases conducted 
by such tubes. Curved tubes of sheet métal, made in the common way of 
several straight tubes of more or less length, according to the size of the 
sheets and the curvature, hâve not only many cross joints or seams, but olïer 
far more résistance to the passage of fluids or gases by being polygons Instead 
of real curves. • * * They are not so durable, are more difficult to repair 
and are more liliely to leak. To avoid thèse obstructions, especially in the 
manufacture of curved tubes in bents and elbows, I form my tubes of two or 
more parts, according to the inside diameter required and to the width of the 
material to be used, which parts are to be punched out of sheet métal and 
ehaped at once by this punching opération, or by the hammer or otherwise, 
and which parts are connected by single or double overlapping, by rivets or 
by solderlng, as the case may require. Thèse seams are always parallel 
to the longitudinal axis of the tube to be formed." 

"The advantages of my invention are: * • * Secondly, ail bents, elbows 
or curved tubes, such as spiral tubes for heating or coollng fluids or gases, 
may be made of the exact curvature desired, the inside perfectly smooth, and 
therefore offering less résistance to the passage of fluids or gases through 
them, etc. * * • Thirdly, such curved tubes may be made with less or 
wasted material and with great saving of labor," etc. 

If this patent does not belong to the same art as the plaintiffs the 
two are very close akin. 

The judgment is therefore afSirmed. 
v. 65F.no. 2 — 15 
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THE SIRIUS. 

WILLIAMS V. THE SIRIUS. 

(District Court, N. D. Califomia. January 2, 1895.) 

No. 11,101. 

Admieai,tt— Maritime Service — Watchman. 

The Bërvlce rendered by a watchman, employed to care for and clean 
the machlnery and malntain a gênerai care and supervision of a vessel 
lylng at her home port, out of commission, and with no voyage in con- 
templation, is not maritime. 

Libel in rem for balance of wages as sMp keeper of a vessel in 
her home port, and not engaged in navigation, présent or pros- 
pective. Libel dismissed, the service rendered not being maritime. 

Walter G. Holmes, for libelant. 
Andros & Frank, for claimant, 

MORROW, District Judge. ïhe libel in this case vs^as brought 
to recover the sum of f 176.25, claimed to be a balance due the 
libelant for services rendered in taking care of the engine and 
boilers of the steam vessel Sirius. The testimony established that 
the libelant was employed from May 23, 1893, to September 4, 
1894, by claimant, at |40 per month His earnings for this period 
aggregated $616, of which he acknowledges having received 
$439.75, and he nov? seeks to enforce a lien on the vessel, under 
the state statute, for the remainder. It is averred in the libel 
that the Sirius is a British vessel. This is denied by the answer, 
and it is therein alleged that the vessel is now, and was at ail 
the tlmes in the libel mentioned, wholly owned by the claimant, 
who was then, and still-is, a résident and citizen of the city and 
county of San Francisco, state of California, and that said last- 
named place is her home port. On the hearing it was developed 
that the Sirius had formerly carried the British flag; that she was 
sold at this port to the claimant under a venditioni exponas is- 
sued out of this court; that her register as a British vessel has 
been canceled; that she îs now, and was during ail the time Wil- 
liams was employed on her, out of commission; and that up to 
the time of flling the answer she had not been enrolled as an 
American vessel. The facts of the case show further that Wil- 
liams had been acting as engineer of the vessel for some 11 months 
previous to the time of the sale; that when the claimant bought 
the vessel he engaged the libelant to look after and care for her 
engine and boilers, and to exercise a gênerai supervision over 
her. In connection with this employment, he also acted as watch- 
man inrelieving the deck watchman. But it would seem that this 
latter service' was rather incidental to his chief occupation of 
looking after the machinery of thé vessel. The deck watchman 
testifled that he watched the deck, while Williams watched the 
engine. The Sirius was not then engaged in navigation, nor, so 
far as the évidence discloses, were there any immédiate pros- 



THE SIBIUS. 227 

pects of her doing so. She was without a register, and when Wil- 
liams was employed, and during the continuance of his employ- 
ment, she was lying idle in the Straits of Carquinez, being floatéd 
twice a day by the tide. The évidence does not show that the 
libelant rendered any maritime service connected with the nav- 
igation of the vessel, either présent or prospective. His duties 
consisted and were conflned to taking care of the engine and boil- 
ers, and looking af ter the vessel in gênerai. He was by occupa- 
tion an engineer, but there is nothing to show that he rendered 
any services as such, other than in the taking care of the mà- 
chinery so as to prevent the accumulation of rust and unneces- 
sary decay and détérioration. In fact, it does not appear that the 
vessel was even once moved from her anchorage during the en- 
tire time of libelant's employment. The mère fact that he was 
an engineer by occupation does not alter the real character of 
his services in the présent case, which is ordinarily known as that 
of "ship keeper." The claimant contends that the libelant was, 
to ail intents and purposes, a watchman, but I deem it immaterial 
to the décision whether he be called a ship keeper or a watch- 
man. The principles of admiralty law applicable to both of thèse 
services, so far as this case is concerned at least, are substàn- 
tially the same. It is conceded by claùnant that the libelant 
was employed to take care of the engine and boilers, and to look 
after the vessel generally, at |40 a month for the period above 
stated; but it is claimed that the services rendered were not of 
such a maritime character as would justify this court to take 
cognizance of a libel to recover wages for the same. The answer 
also sets up that the libelant performed his work so carelessly 
and negligently that the engine and boilers became rusted and 
"pitted," to claimant's damage in the sum of fl76.25, an amount 
equal to that claimed by libelant as his balance of wages. The 
testimony of the deck watchman and of other witnesses would 
seem to indicate that the libelant was delinquent in his atten- 
tion to the duties of his employment, and that through his care- 
lessness and négligence the engine and boilers became rusted and 
"pitted." It was testifled that the damage done would amount 
fuHy to |200. On the whole, the testimony against the libelant 
on this matter is of ëuch a character that, if the case were to be 
disposed of on the merits, I should feel inclined to allow the 
claim for damages as an offset to the balance of wages claimed 
by libelant But, the question of jurisdiction having been raised, 
that feature of the case must be considered and determined. 

The claimant contends that the service which libelant rendered, 
whether it be called that of a watchman or ship keeper, was not 
of a maritime nature, and that, therefore, this court, as a court 
of admiralty, has no jurisdiction over the cause of action for 
balance of wages arising from such employment The libelant, 
on his part, claims that he rendered a maritime service, for which 
he claims to be entitled to a lien by virtue of the state statute. 
isection 813 of the Code of CivU Procédure provides that "ail 
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steamers, vessels, and boats are liable: (1) For services rendered 
on board at the request of, or on contract with, their respective 
owners, masters, agents, or consignées." The question, there- 
fore, to be considered is, was the service wbich libelant rendered 
a maritime service? We begin with. the elementary proposi- 
tion that the test of admiralty jurisdiction over causes of action 
arising from contracts is not the locality of the performance of 
the contract, but its subject-matter. It is a cardinal principle 
of admiralty jurisprudence that, to give a court of admiralty ju- 
risdiction over contracts, the subject-matter thereof must be mari- 
time. It is not enough that the service which sprang from the 
contra<îtual relation be performed on water, or even that it be 
done on board, and for the beneât, of a vessel which is afloat. 
Thèse are not the exclusive tests. The service arising from thé 
contract must be of a maritime character, and I might add not 
nominally, but substantially, se. The expression "maritime char- 
acter" or "nature" is held to mean any act which contributes to 
the navigation of the vessel, presently or prospectively. This is 
rather a broad and indeflnite statement, but the needs of vessels 
in navigation are so complex and diverse that it is difflcult to give 
an exhaustive, and at the same time accurate and intelligible, 
définition. However, Judge Betts, in Cox v. Murray, Abb. Adm. 
340, Fed. Cas. No. 3,304, gives one an excellent idea of the scope 
of the expression as applied to contracta. He says: 

"The subject-matter of the contract— the substantlal objeet and end— 
must pertain to navigation, or be connected with transaxîtlons performed by 
vessels on the sea, to become maritime in its nature, and be clothed with the 
privilège of a remedy In admiralty courts; and it appears to me that an 
agreement acqulres thls maritime quallty only when the matters performed 
or entered upon under It pertain to the fltment of a vessel for navigation, 
ald and relief supplied her In preparing for and conducting a voyage, or 
the frelghting or employment of her as an Instrument of a voyage. Col- 
latéral contracts with or assistance by services or advances to an owner or 
master, Incldentally benefltlng a voyage, acqulre no spécial property thereby 
which renders them maritime." 

In Gurney v. Crockett, Abb. Adm. 490, Fed. Cas. Iso. 5,874, the 
same leamed judge said: 

"The Une of discrimination between cases which are maritime In their 
nature and those not so is exceedlngly dim and vague, and in the contested 
State of admiralty jurisdiction in respect to thèse border subjects it is most 
désirable to keep within the Umlts of the clear powers of the court. Mani- 
festly not every contract In relation to maritime matters falls within the 
cognizance of maritime courts, and, wlthout attempting to define with strict- 
ness the terms within which the jurisdiction of admiralty courts is circum- 
scribed, It may be safely asserted that, to impart a maritime character to a 
subject relating to Personal services in vessels, it must be connected with the 
réparation or betterment of the vessel, or be rendered in ald of her naviga- 
tion, dlrectly by labor on the vessel, or in sustenance and relief of those con- 
ducting her opérations at sea." 

The libelant, we hâve seen, rendered the service of a ship keeper 
In the home port of the vessel. He was hired particularly to take 
care of the engine and boilers, and also to look after the vessel 
in gênerai. In this he was assisted by a deck watchman. How 
his duties, assuming them to hâve been eflflciently rendered, con- 
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tributed to the navigation of the Sirius, ît îs diflQcult to see. The 
Tessel was not tlien engaged in navigation. Slie could not do so, 
being ont of commission. She was laid np, without cargo, or 
even master and crew. Giving the libelant's claim the most 
favorable considération, it can only be said that his services 
tended to the préservation of the vessel, so that when she should 
be enrolled as an American vessel she might be fitted ont for a 
voyage less, expensively and more expeditiously. But such serv- 
ice did not contribute to the navigation of the vessel. Merely 
keeping a vessel in safe custody, protecting it from the dépréda- 
tions of thieves or the danger of fire, or preserving her machin- 
ery from unnecessary decay and détérioration, does not, of itself, 
constitute a maritime service. It must be connected with the 
navigation of the vessel. It is difBcult to see, therefore, upon 
what ground it can be said that the libelant rendered a service 
of a maritime nature. His services did not contribute to the 
présent navigation of the vessel, because she was then laid up; 
nor to her prospective navigation, because she had no voyage in 
contemplation. To be sure, it concerned the vessel, but it did 
not concern the vessel with référence to her navigation, présent 
or prospective. Looking at the question in the light of the au- 
thorities, we flnd that> although there has been, and is yet, some 
conflict as to whether a mère ship keeper or watchman can be 
deemed to hâve rendered a maritime service, the weight of au- 
thority is agaihst the right of individuals performing such serv- 
ices to a vessel in her home port to recover in a court of admiralty, 
for the reason that it is not regarded as a maritime service, with- 
in the signification of that term. But the cases, while estab- 
lishing this gênerai rule, hâve also created exceptions which, if 
given fidl latitude, may become almost as wide as the rule itself. 
The reason for the exceptions is that, if the ship keeper or watch- 
man, in connection with his duty as such, render any distinctive- 
ly maritime service, such as moving the vessel to a différent an- 
chorage, or preparing or fitting her out for a voyage, or in brief 
any service connected with the navigation or voyage of the vessel, 
then the court of admiralty will not only take cognizance of the 
maritime service rendered, but, if it be suiBciently broad and 
pronounced, will treat the entire service as maritime. That thèse 
adjudications tend to confuse the subject, there can be no doubt. 
This conflict is due to the fact that the claim of a ship keeper is 
on the very border Une of admiralty jurisdiction, and décisions 
must rest to a very large extent on the peculiar facts of eaeh case, 
rather than upon the application of principles. Two of the earli- 
est cases which are cited in support of the maritime character 
of the services of a ship keeper are The Harriet, Ole. 229, Ped. 
Cas. No. 6,097, and The George T. Kemp, 2 Low. 482, Fed. Cas. 
No. 5,341. The case of The Harriet involved the claim of a watch- 
man employed on a domestic vessel. It was conceded that the 
libelant was a mère laborer on shore, not a mariner, and in no 
way attached to the ship; that he slept on board nights, and 
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wâtched her during tlie day; and that slie was moored at the 
wharf in a dismantled state. Jndge Betts held tliat the libel- 
ant was not entitled to a lien by the maritime la w. for the serv- 
ices herendered. He said: 

"When no materials aire furnished or labor bestowed In the refltment or 
réparation of vessels, services -which are entitled to take the rank and char- 
acier of maritime must be such as are performed in aid of the navigation of 
the vessel or the ship's Company, or in furtherance of her appropriate busi- 
ness, and are rendered whllst she is employed afloat upon tide waters." 

But the judge held that the libelant was entitled to a lien by 
the state law. The case of The George T. Kemp, supra, did not 
Involve the claim of a ship keeper or of a watchman, but that of 
a stevedore. Judge Lowell gave the décision, and he criticised 
the case of Gurney v. Crockett, Abb. Adm. 490, Fed. Cas. No. 
5,874, which denied the right to recover in a court of admiralty 
com|)eûsation for such services, as being too narrow in its dis- 
crimination between what are maritime and what are not mari- 
time services. But his statement that the claim of a ship keeper 
is a maritime one is dictum, and he refers to no case excepting 
The Harriet, supra. The case of Grurney v. Crockett, above re- 
ferred to, is in point, and is valuable in that it is a décision by 
Judge Betts, rendered four years after his détermination of The 
Harriet, in which he considers at some length the character of 
the service rendered by a ship keeper, and comes to the conclu- 
sion that a mère Sihip keeper, who simply looks after the vessel, 
and renders no service of A distinctively maritime character, 
cannot obtain a remedy in a court of admiralty. The libel there 
was in personam, and thus gives additional force to the judge's 
décision. He makes no allusion to his ruling in The Harriet, 
where he held that although, under the maritime law, a ship 
keeper had no lien, still, if the local statute gave a lien, it could 
be enforced in a court of admiralty. But as, in Gurney v. Crock- 
ett, he holds that the claim of a ship keeper is not cognizable in 
a court of admiralty, it not being for a maritime senace, this 
amounts to a practical répudiation of his former décision. After 
adverting to the uncertain condition of the admiralty jurisdiction 
with référence to some services rendered to vessels, he says: 

"A ship keeper is ordlnarily nothlng more than a watchman having guard 
of a vessel anchored in harbor, or lying at a wharf or in a dock. In the 
présent instance the libelant dld not remain on board by night or by day. 
His duty was to repair occaslonally to the schooner, at her anchorage, to see 
to her safety, open her doors and hatches for ventilation, and to try her pump. 
I advert to his càsual resort to the vessel, not for the purpose of suggestlng 
a distinction between this case and that.of a keeper stationed on board, but 
to mark the description of services connected with his employment, and to 
ascertain whether they hâve the characteristlcs of maritime. Bvidently thèse 
duties are in no respect nautlcaL They can be fuily as well performed by 
shore laborers as by seamen; and the libelant in this instance, it appears, 
was a common stevedore. The services are distinct from the navigation of 
the vessel, eeasing when that commences, and hâve the same character and 
importance on board a hulk under keeping to be broken up or destroyed as 
, upon a vessel preparing or intending for sea. Sweeplng and scrubbing the decks. 
throwingoutandsecuringlines for her fastening.or keeping watch ou the wharf 
against robbery, flre, and other Injuries that might reach a vessel from the 
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shore, are services rendered towards her préservation of like nature witti 
those of ordinary keepers. No principle ever yet announced seems, however, 
to range services of that description under admlralty jurisdiction." 

And in conclusion he says: 

"In my view of this clalm, it Is for mère labor, not for the réparation or flt- 
ment of the vessel, and in no respect maritime, as belng nautical in its char-, 
acter, or distinguishable from ordinary services rendered In going to and 
from tiie vessel, or incidental to her probable employaient at sea. I shall 
therefore disallow the claim entirely In this action." 

But he allowed the libelant a small sum for performing a mari- 
time service wMle keeper, which consisted in moving the vessel 
from her anchorage further eut into the bay by the direction of 
a health oificer. To do this the libelant was compelled to gel 
under way and navigate her to the designated place. This, the 
judge held, "was comparatively a small service, but it was in its 
nature maritime, and the libelant had a right to resort to this 
court to receive a proper compensation for it/' In the case at 
bar there was nothing to show that the Sirius was even once 
moved from her anchorage. In The Island City, 1 Low. 375, Fed. 
Cas. No. 7,109, Judge Lowell held, in 1869, — seven years prior to 
his criticism of Gumey v. Crockett, supra, — that a ship keeper of 
a domestic vessel, which was being repaired for a new use, had 
no lien on her for his wages by the gênerai maritime law. The 
learned judge said : 

"Nor bas Holden a lien. He was a,, ship keeper, and made himself useful 
In taking care of the machinei'y, etc. The contract with such a person bas 
been decided not to be maritime. The Thomas Scattergood, Gilp. 1, Fed. Cas. 
No. 11,106; The S. G. Owens, 1 Wall. Jr. 359, Fed. Cas. No. 17,310. I do not 
fully agrée with those judgments in their application to a foreign vessel, but 
in such a case as this they are sound." 

The service which the libelant rendered in that case was very 
similar to those in the case at bar. The case of The Thomas Scat- 
tergood, Gilp. 1, Fed. Cas. No. 11,106, cited by Judge LoweU, is 
also in point." There the flrst oflicer, after the 'return of the ves- 
sel from her voyage and the discharge of her cargo, continued on 
board, and took care of the vessel. For this he claimed wages 
as a continuation of his duties as first officer. But Judge Hop- 
kinson held that, as the voyage was ended, and the vessel had 
ceased earning freight, the admlralty had no jurisdiction over 
the service as a maritime one. He said: 

"It is a contract neither made at sea nor for a service to be performed at 
sea. Both were in the port of Philadelphie, within the body of the county of 
Philadelphia. The ship was safely moored at the wharf. She had returned 
to the possession of the owners. The service had no agencj' in bringing her 
In. She had ceased to earn freight. The contract between the owners and 
the seamen had expired. The relation and rights created by that contract 
were dissolved. It is true that the same parties might make a new contract, 
but they could not extend the old one beyond its légal limits, nor give to the 
new one a character and privilèges which the law dénies to it The place and 
subject-matter of a contract décide its maritime character, and not the will of 
the parties. Is there an instance in wJiich a contract made on land, for a 
sei-vice to be rendered on land, having no connection with any voyage per- 
formed or to be performed, bas been deemed, by the gênerai admlralty law, 
a case of admlralty jurisdiction, giving a lien on the ship? The meritorious 
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service of the petitioner, if sucli it was, and tlie Iiardsliips of the case, hâve 
been strongly pressed in liis behalf, but tliey must not be permitted to unsettle 
establlshed principles, or to remove tlie ïandmarks o£ judiclal jurisdiction." 

The claim of the libelant was dismissed. The case of The 
Champion, Fed. Cas. No, 2,584, is also in point, and is a later dé- 
cision (1877). The facts of that case are: That a seaman shipped 
on the vessel in the spring, served as such during the season of 
navigation, and then remained on board during the winter, tak- 
ing care of the ship. No new contract for this service was en- 
tered into, nor was there any change of wages. The services 
were continuons, and small sums were paid from time to time. 
The contract of hiring as seaman was made in Canada, and the 
vessel plied between Oanadian ports, touching occasionally at 
American ports. The libelant intervened while the vessel was in 
the custody of the marshal for the Eastern district of Michigan. 
He was an American citizen, and the court determined that, as it 
had the proceeds of sale in its possession, it had jurisdiction to 
entertain the claim, notwithstanding the contract of hiring was 
made in Canada, and the services as keeper rendered there. Judge 
Brown, in alluding to the conflict of authority on this question, 
said: 

"Notwittistanding some conflict of authority, I thinb the better rnle is that 
a shlp keeper, particularly of a domestic vessel, lias no lien upou her for 
wages by the gênerai maritime law. It was so decided by Judge Lowell in 
the case of The Island City, foliowing in this respect Phillips v. The Thomas 
Scattergood (Gllpin, J.); Weaver v. The S. G. Owens, Fed. Cas. No. 17,310. 
See, also, The John T. Moore, Fed^ Cas. No. 7,430. In the case of The 
Trimountain, Ped. Cas. No. 14,175, the court allowed a watchman for his fées 
before she was taken into custody by the marshal, giving as a reason that 
that constituted one of the privîleged demands of the maritime law, as ad- 
ministered under the ordinance of Louis XVI. [XIV.], and was so ranked in 
the Code de Commerce. In the case of The Dolphin, Fed. Cas. No. 3,973, I 
held that the underwriter had a claim on that vessel for his premiums, fol- 
lowing In this respect French law. But the suprême court had already de- 
termined the contract of Insurance to be a maritime contract, and it seemed 
to me the lien folloWed naturally upon this décision, and, inasmuch as the 
civil law conferred the lien, I oonsidered myself at liberty to adopt it. I did 
not Intend, however, to décide that the courts of this country would give a 
lien in every case where it was given by the Commercial Code of France. 
Indeed, many of thèse liens, particularly those for the wages of the master, 
for supplies fumished for domestic vessels, and for the expense of building 
and equipping, hâve been held by the suprême court not to exist in this 
country. Where the contract is maritime, I should be very reluctant to 
deny the lien, but where, as in this case, the services are rendered, not in aid 
of the navigation of the vessel, but while she is laid up for the winter, it 
seems to me the service is not maritime, and consequently that the party is 
not entitled to his lien. Nor do I think the lien is saved in this case because 
no new contract was made, but the party remained on board during the 
winter, without having been paid in the fall for his services as cook. Had his 
services as watchman been performed merely as an incident to the navigation 
of the vessel, and while she was lying up in some port, it would hâve been 
saved by the rulings in such cases as The Gazelle, 1 Spr. 378, Fed. Cas. No. 
5,289; Pitman v. Hooper, 3 Sumn. 286, Fed. Cas. No. 11,186; Brown v. Lull, 
2 Sumn. 443, Fed. Cas. No. 2,018; The Jane and Matilda, 1 Hagg. Adm. 
187; The Canton, 1 Spr. 437, Fed. Cas. No. 2,388. But the contract as cook 
and seaman terminated with the season of navigation and with the dis- 
charges of the crew, and, if libelant remained on board while the vessel 
was laid up in winter quarters, he must be held to hâve remained, by im- 
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plicatlon, under a différent contract Although no new contract wiis ac- 
tually made, circumstances had intervened whlch put an end to the first 
contract, and he must be held to know that, if he remalned on board dur- 
ing the winter, it was not In tiie capacity of a seaman or cook." 

In The E. A. Bamard, 2 Fed. 712, Judge Butler afflrmed the report 
of Henry P. Morton, author of the excellent work on Admiralty Juris- 
prudence and Practice, who, as coromissioner, reported upon the 
claim of a watchman and ship keeper for services rendered in the 
home port of the ressel. The commissioner held that the services of 
watchman and ship keeper rendered in that case were not maritime. 
The views of the commissioner are not referred to, nor are the cir- 
cumstances of the services stated, and the court does not enter into 
a discussion of the reasons for not recognizing the services as mari- 
time. The latest reported décision which holds that for services 
rendered to a vessel in her home port as watchman or ship keeper 
there is no maritime lien is The America, 56 Fed. 1021. In that 
case Judge Green said: 

"This clalm Is a meritorlous one, and should be paîd. The services for 
■which wages are claimed by the llbelant were faithfully performed, and 
should be compensated for. But, unfortunately for the llbelant, he has mls- 
taken his remedy for the wrong donc him. The libelant was em- 
ployed simply as a ship keeper or watchman of the dredge America, a do- 
mestic vessel, while she was lylng in port. Such employment, and the con- 
séquent services rendered, are not maritime, and cannot be the basis of a 
maritime lien. The E. A. Barnard, 2 Fed. 712; The Island City, 1 Low. 
375, Fed. Cas. No. 7,109. The libel must therefore be dismissed." 

Of the cases cited by counsel for libelant in support of his position 
that the service rendered by Williams was maritime, not one of them 
holds, under facts at ail analogous to those in the case at bar, that 
the service is of a maritime character. In every one of them the 
court places its décision, not upon the fact that the libelant ren- 
dered services as a mère watchman or ship keeper, but because, in 
the discharge of his duties as such, he rendered a distinctive and 
substantial maritime service, or, to put it in a more gênerai way, 
his services were connected with the navigation of the vessel, présent 
or prospective. Take the case of The Maggie P., 32 Fed. 300. There 
a libel was instituted against a vessel lying in the port of St. Louis, 
which was her home port. The llbelant claimed wages for the 
services of a watchman. The case came up for décision on exceptions 
to the libel on the ground that it did not state a maritime cause of 
action. It was averred in the libel that it was the duty of the 
libelant to keep the steamer in a place of safety, and to that end to 
move and navigate her from place to place, as circumstances demand- 
ed, and that on several occasions he did procure a tug to move her 
from one anchorage to another, to insure her safety. Judge Thayer 
held that the services of the watchman in the case before Mm was 
a maritime service, and that the entire demand grew out of a mari- 
time contract. In The Jos. Nixon, 43 Fed. 926, the libelant had been 
the master of the towboat by that name. At the end of a trip, he 
was hired to take exclusive custody and care of her whUe she re- 
mained moored at Pittsbur^h, her home port, and to put and keep 
her in good order, and fit her to proceed on an anticipated voyage; 
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ail of wMch he did. He remained on board day and night. It was 
necessary to move the boat into shore and out theref rom as the river 
rose and fell, and the cMef périls to wMcli the boat was exposed, 
and from which she was to be protected by the libelant, were périls 
of the river. Judge Acheson held that the libelant undoubtedly had 
a lien by virtue of the state statute, and considered the question 
whether he could recover in rem in a court of admiralty for such serv- 
ices. Eespecting the duties of the libelant, the learned judge said : 

"The libelant was called a 'watcliman,' but lie was much more, and, in- 
deed, his services went far beyond those of an ordinary sliip keeper." 

After rehearsing ail the facts connected with libelant's employ- 
ment, as were above briefly stated, he cornes to the conclusion that 
the service of the libelant was essentially maritime, and he says: 

"The contract related to a vessel afloat and about to proceed on a voyage, 
and it concerned not only her préservation from marine dangers, but her 
réparation, and the fitting of her for navigation. Tlie libelant's services di- 
rectly promoted ail those objects. The principal dangers to which the boat 
was exposed, and from which she was to be protected, were périls of the 
river. The services in that regard , hère rendered were not those of a lands- 
man. They could be performed properly by a mariner only." 

The service rendered by the libelant in the case at bar cannot be 
deemed to rise to the same level. His duties had nothing to do with 
preparing or fitting the Sirius for a prospective voyage, or protecting 
lier from any known périls. 

The Hattie Thomas, 59 Ped. 297, is also cited. But in that case 
the services performed were not those of a mère watchman or ship 
keeper to a vessel laid up in her home port, but they were of a sub- 
stantial maritime character. Judge Townsend, after referring to a 
number of cases showing the conflict existing on the subject, says: 

"It will thus be seen that the later décisions give a lien to stevedores, long- 
shoremen, watchmen, and ship lieepers against foreign vessels, while the 
authorities are in conflict as to whether such lien exists against domestic 
vessels. In some cases the question seems to hâve been determined by the 
maritime or nonmaritime character of the services; in others, by ascertain- 
Ing whether the services were performed on the crédit of the master or of the 
vessel. I am unable to find any case where such lien has been denied under 
circumstances like those in the présent case. The services for which the 
charge of $30 was made included bringlng the schooner into the port of 
Branford, laylng her up, movlng her about, pumplng her out, and drying her 
salis, in the expectation, warranted by the statements of the son of the mas- 
ter, that the schooner mlght shortly again start on her trips. Other services, 
it Is true, were merely those of landsmen, but I do not thlnk they should af- 
fect the rlght of the libelant to recover for such maritime services as would 
naturally be rendered only by a seaman. It seems to me that the principle 
deducible from the cases establishes that, where services are rendered in 
the home port of the vessel, the question whether there is an admiralty lien, 
irreapective of statute, dépends largely upon whether the services are in 
the nature of repah-s or supplies or other necessaries for the vessel, such as 
are fin-nlshed by material men, or are such In liind as would be rendered by 
a mariner. If they are of the latter character, it seems that they are of 
equal rank with those of other seamen, and constitute a lien against the 
vessel. It Is further Important to inqulre whether the services concern the 
cargo or freight or the vessel Itself or her maritime duties, and, If the latter, 
whether they are connected with her navigation, présent or prospective. 
Assuming thèse tests to be correct, and applying them to the case at bar, 
it wIU be found that the services rendered were such as to entltle the libelant 
to the lien of a seaman." 
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If we apply the tests of the leamed judge to the facté of tlie case _ 
at bar, we flnd it difiacult to see wlierein the services of the libelant 
resembled those of a mariner, or concerned the cargo or freight of 
the vessel, or her maritime duties in connection with her navigation, 
présent or prospective. The services which he did render — those of 
looking after and caring for the machinery of the vessel, and ex- 
ercising a sort'of général supervision over her — were entirely dis- 
connected with her navigation. And this distinction seems to run 
through ail the cases which hold that a watchman oi; ship keeper is 
entitled to a maritime lien. I hâve been unable to flnd àny case 
which détermines that a watchman or ship keeper is entitled to a 
lien in admirally, or performs a maritime service, simply because he 
watches over and guards a vessel. In ail the cases cited where a 
lien has been given, the ship keeper or watchman did something more. 
He actually performed maritime services, and in some instances very 
substantial nautical services. While the ruling in Gurney v. Crock- 
ett, snpra, may bè criticised as being narrow, in view of the some- 
what libéral interprétation as to what constitutes a maritime service 
at the présent day, stiU, relying upon the authorities subséquent to 
that décision, I am not convinced that a mère ship keeper, in charge 
of a vessel in her home port, out of commission, and laid up, not en- 
gagea in navigation, and having no voyage in contemplation, has a 
maritime lien by the gênerai admiralty law. Nor has he a lien by 
the state statute, since his services are of a nonmaritime character., 
The Lottawanna, 21 Wall. 558; The Guiding Star, 18 Fed. 263; The 
Samuel Marshall, 49 Fed. 754; Id., 4 C. G. A. 385, 54 Fed. 396; The 
Alvira, 63 Fed. 144. Where some maritime- exigencyrenders it nec- 
essary to employ a watchman or ship keeper, a court of admiralty 
will treat such services as maritime, and afford à remedy in rem, as 
was done in The Erinagh, 7 Fed. 231. Judge Choate there said : 

"Whatever may be the rule upon the tacts of those cases where the vessel 
was laid up undergoing repairs, dismantled, or not engaged in any voyage, 
or earning freight, I hâve no hésitation in holding that it is In accordance 
with the présent view of what constitutes a maritime contract that the sei-v- 
ices of a watchman on board a vessel coming into port utterly disabled by 
the sicliness of her crew, and having on board a cargo to deliver in order to 
earn her freight, is a maritime service, for which there is a maritime lien 
on the ship." 

The case of The Seguranca, 58 Fed. 908, has also been cited by 
counsel for libelant. But the question there was not whether Watch- 
men watching the cargo of a vessel in her home port, before its de- 
livery, had a lien, but it was whether a contractor who f umished such 
watchmen to the vessel had a lien. The court held that he had not 
In the course of his opinion Judge Brown further stated that, were 
the libelants sêeking to enforce a lien for wages for their personal 
services as watchmen, he should feel bound to sustain their daim. 
He bases this statement on the groimd that watchmen and steve- 
dores, when employed by the ship'a représentative, on her crédit, 
may hâve a lien for their wages in enabling the ship to earn her 
freight, even in the home port, as analogous to the wages of seamen, 
to pilotage, towàge, or wharf âge. WTiilè the viewa of that ëminént 
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judge would hâve great weight with tke court were the f acts similar, 
yet a brief quotation f rom his opinion will serve to show that the 
facts of that case and the one at bar are entirely dissimilar. Judge 
Brown said: 

"The pétition and proofs sliow that In December, 1892, they [the con- 
tractors] supplied several difEerent persons as watchmen to watch the cargo 
o( the Seguranca, which was lying at Roberts* stores, in Broolilyn, until the 
cargo could be delivered to the consignées. Some Of the cargo, as I nnder- 
stand, was on the dock, and some on board of the vessel." 

In speaking of the character of their services, he uses this lan- 
guage: 

"The Personal services of watchmen or stevedores, on the other hand, In 
cases lite the présent, are neeessary to enable the ship to discharge her 
maritime duty, to aceompllsh her voyage, and to earn her freight. They are 
rendered In the course of the voyage, since the voyage is not ended, as re- 
gards the goods, until they are delivered, or ready for delivery. See The 
Mattie May, 45 Fed. 899, and The Scotia, 35 Fed. 916. It is but right that 
the same lien should be allowed for the wages of the substitutes, who are 
employed merely for greater safety, skill, and economy." 

It would be useless répétition to refer to the facts of the case at 
bar to show that they are not analogous to those of the Seguranca. 

A number of cases bearing upon tiîe maritime nature of the service 
rendered by a stevedore hâve been referred to and pressed upon the 
court as authority for giving the libelant in this case a remedy in 
rem in this court. But the cases are not analogous in principle. 
Whatever doubts were formerly entertained as to the maritime char- 
acter of a stevedore'a employment, that doubt has been effectually 
dispelled in his favor; but the reasons for giving a stevedore a mari- 
time lien are much stronger than are those for a ship keeper or 
watchman, since the employment of the former has relation to the 
handiing of the cargo or earning of the freight. The Windermere, 
2 Fed. 722; The Canada, 7 Fed. 119; The Circassian, 1 Ben. 209, 
Fed. Cas. No. 2,722; The George T. Kemp, supra; The Hattie M. 
Bain, 20 Fed. 389; The Scotia, 35 Fed. 916; The Gilbert Knapp, 37 
Fed. 209; The Main, 2 C. C. A. 569, 51 Fed. 954. I must therefore 
conclude, both upon principle and authority, that the particular serv- 
ice which libelant rendered in this case as ship keeper had no con- 
nection with the navigation of the vessel, either présent or pros- 
pective; and that it was not, of itself, of such a maritime character 
as to bring a claim for wages based on such employment within the 
admiralty jurisdiction of this court. The libel wiU be dismissed. 



CLARK V. FIVB HUNDRBD AND FIVB THOUSAND FBET OF LUM- 

BBR et aL 

(Circuit Court of Appeals, Seventh Circuit December 14, 1894.) 

No. 136. 

1. AdmiralVt Practicb — Fimng Libbl bepore Maturitt of Claim— Costs. 
C, on September 15th, flled a libel against the cargo of his steam barge 
for freight Sucî cargo was not discharged or delivered to tjie consignée 
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untll September 17th, at which tlme, only, the (relght became due. On 
September 16th two attachments were issued from a state court In suite 
against C, and served upon the consignée of the cargo, as garnisliee. On 
September 17tli the consignée gave bond, and took possession of the cargo. 
Judgment having been subsequently entered in the state court against 
the consignée In the gamishment proceedlngs, the frelght money was paid 
by It upon such judgment, and this fact set up by supplemental answer 
In the admlralty suit. The district court dismissed the libel. Selii, that 
the jurisdiction of the district court for enforcement of the Uen for freight 
was not impaired by the fact that dellvery had not been perfected when 
the libel was brought, nor was that fact ground for a dismissal of the Ubel, 
under the practice in admlralty, but only affected the Imposition of costs. 

2. Admiralty— Fédéral and Statk Courts— Jukisoiction. 

Eeid, further, that, the jurisdiction of the admlralty court over the res 
having attached upon the flllng of the libel and seizure imder the monition, 
the subséquent attachment and gamlshee proceedings in the state court 
were an infringement of such jurisdiction, were vain, nugatory, and vold, 
80 far as concemed the libel In the district court, and should bave been 
disregarded. 

S. Samb^Equitablb Défense. 

Beld, further, that as either the fact that no freight was due at the time 
of the levy of the attachment from the state court, or the fact that the 
admlralty jurisdiction had ah-eady attached, and excluded the jurisdiction 
of the state court, would hâve been a complète défense to the consignée, 
If properly presented in the gamishment proceedings, its payment of 
the freight in those proceedings raised no equity In its favor to prevent 
the prosecutlon of his libel by C. 

Appeal from the District Court of the United States for the 
Northern District of Hlinois. 

This was a libel by Frank Clark, owner of the steam barge Mag- 
gie Duncan, against 505,000 feet of lumber, constituting her cargo, 
a,nd H. Paepcke & Co., consignées, to enforce a lien for freight. The 
district court dismissed the libel. Libelant appeals. 

The appellant flled a libel in rem in the district court, on September 15, 1892, 
-against the cargo of the steam barge Maggie Duncan, for enforcement of 
a maritime lien for freight. The libel allèges his sole ownership of the steam 
barge, and agreement to carry a cargo of lumber from Ontonagon to Chicago 
for H. Paepcke & Co. In September, 1892; that the lumber was taken on board, 
arrived at Chicago, and was reported to H. Paepcke & Co., consignées; that 
he "ofCered to deliver It to them upon their paying freight to libelant there- 
for, whereupon they refused to accept it upon said terms"; that the sum of 
$1,550 "is justly due hlm from said cargo" for freight The answer of the 
claimants, H. Paepcke & Co., asserts that they are a corporation and owners 
of the cargo; that they hâve no knowledge who was owner of said steam 
barge, but admit that she took on a cargo of lumber consigned to claimant, 
and arrived at Chicago therewith. It further admlts "that a demand for 
freight was made, and that payment thereof was refused because the same, 
At the tlme said demand was made, had not been delivered to the claimant, 
and was not then at the dock of said claimant ready for delivery," and dénies 
that the freight was then due. It then allèges that on arrivai at Chicago, 
September 15, 1892, "and while said vessel was not at the dock of said claim- 
ant or ready to discharge her cargo, a demand for the freight which would 
become due upon the delivery of said cargo" was made, and, when only a 
small portion had been discharged, the libel was flled, and monition Issued. 
The answer further allèges that on September 16, 1892, two attachments were 
issued eut of the circuit court for Oook counly In favor of third parties 
<named) and against the libelant, and served upoi^ the claimant, requlring It 
to "answer as to the estate or property of the said Frank Clark then in it^ 
possession." The record shows two (so-caUed) amended answers, which 
ifurthCT set up the subséquent proceedings In the state court in the attachment 
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suits; that Juflgments were rendered against the libelant, who was tliere 
présent, for amouiits stated, exeeeding together' the amount claimed for 
freight; that thereupop the same court entered an order against this clalm- 
ant, as garnishee, to pay the sum of $1,465.25, and it paid said amount on 
March 24, 1893, to save exécution, no appeal havlng been taken by said Clark, 
and the tlme allowed therefor having expired. The libelant flled exceptions 
to the amended answers, especially to the allégations of proceedings in thé 
Btate court as not constituting a défense. Pendlng the cause, September 17, 
1892, clalmant gave bond, and obtained possession of the cargo, pursuant to 
the practice in admiralty. Upon the hearing of the cause, the only testimony 
was that of the libelant in his own behalf, and Herman Paepcke for the 
claimant, and was to the foUowing efifect: (1) The libelant states: That he 
talked with Paepcke the day befOre the steamer arriyed, and "he said he 
would pay the freight upon arrivai at the dock. He had before paid on 
arrivai, before discharging cargo." That he called again, about 9 o'clock 
next morning, the boat having arrived. about 11 o'clock the night before, and 
had the foUowlng conversation: "Askèd Mr. Paepcke for freight money. He 
said he would not pay me any; that he had been telephoned to not to pay me 
freight money; that' he did not know whethèr I owned the boat or uot." 
The libelant says he then offered to show the boat's papers, and said they 
could pay the captain; but, on demand by the càptain, the claimant "refused 
to pay him." He fui-ther testifies: "Boat had commenced to unload lumber; 
had landed about 50 or 70 thousand feet on dock. Paepcke had on several 
occasions paid me freight money before cargo, was landed"; and, furtlier: 
"When I foUnd Paepcke would ribt pay freight, I flled a libel against the 
lumber for the amount due," which was for the total freight, $1,550. (2) The 
testimony of Mr. Paepcke, président of claimant, difCers only in the f ollowing 
partioulars: He says the propeller was at the dock when he came down on 
the morning of September 15th, .but "went away from there up the river," 
and retùmed "Just before nôon"; that libellant demanded "the freight in 
fuU for the full cargo," which was refused both to him and to the captain; 
that the propeller was then "alongside of the dock, but she had not unloaded," 
and they were "just beginning to unload her." Later, on the same day, and 
when "not over gne-third of the cargo had been unloaded," leaving th& 
balance in the vessel, the marshal seized the cargo upon the monitiou. He 
further says: The refusai to pay was "because the cargo had not ail been 
delivered, or put on our dock, and it was therefore not due," and, "besides 
this, I had been telephoned not to pay him," by the agent oï the propeller. 
He further testifies: "It is customary in Chicago, among lumbermen, to pay 
part of the freight when the vessel cornes alongside of the dock, and the 
balance after the cargo has been delivered"; that full freight was not payable 
"until the cargo had ail been put on the dock"; that he had never paid the 
libelant in full, but "only a part before the full cargo was discharged." 
Service of attachment out of the stàte court was made September lOth, and 
"the cargo was not unloaded until the afternoon of the 17th." In answer to 
a question by the court, the witness said: "If ail the cargo had been 
ùnloacled, I would not hâve paid freight to Clark after recelving téléphone 
ùot to pay." On May 20, l893i the district, court entered a decree that the 
cause be dismissed, at libelant's cost, and this appeal is proseeuted from 
that decrée. j: 

W. H. Oondon, for appellant 

D. J. Schuyler and 0, E. Kremer, for appellees. 

Before WOODS, Circuit Judée, and BAKEE and SEAMAN, Dis- 
trict Judges. 

SEAMAiN, District. Judge (after stating the facts). This is a pro- 
ceeding in admiralty; in rem, for the enforcement of a lien for 
freight' against the cargo of liMlânt's vessel. The existence of the 
lien is unquestioned, andit was opérative in favor of the vessel 
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owner from the moment the cargo was taken on board. Its en- 
forcement was a matter peculiarly within the admiralty jurisdiction 
of the district court. The libel was flled, and the cargo came into 
the custody of that court through its seizure by the marshal, on 
September 15, 1.892. The only objections urged by the consignée 
(respondent hère and claimant below) against the enforcement of 
the lien are based upon the following claims: (1) that the libel 
was prematurely filed; and (2) that under certain subséquent at- 
tachment proceedings in the circuit court for Cook county the con- 
signée was held as garnishee of the libelant, and paid the amount 
due for freight 

1. The fact is undisputed that the cargo was not discharged until 
September 17th, and therefore was not placed upon the dock, and in 
condition for inspection and delivery, until two days after the libel 
was flled. In the absence of express provision otherwise in the con- 
tract of affreightment, it is the well-settled gênerai raie that the 
cargo of a vessel must be unladen, and placed subject to inspection 
by the consignée, and in complète readiness for a delivery, before 
the shipowner becomes entitled to his freight, unleSs delivery is 
prevented by the act or fault of the shipper or consignée. Brittan 
V. Barnaby, 21 How. 527; The Eddy, 5 Wall. 481; 1,265 Vitrifled 
Pipes, 14 Blatchf. 274, Fed. Cas. No. 10,536; 175 Tons Coal, 9 Ben. 
400, Fed. Cas. No. 10,522; The Mary Riley v. 3,000 Railroad Ties, 38 
Fed. 254; 3 Kent, Comm. 219; 1 Pars. Shipp. & Adm. § 5, c. 7; Macl. 
Shipp. (3d Ed.) 467. The vessel owner may retain his possession 
of the cargo until the entire freight is paid or adjusted, but cannot 
claim a partial payment or ratable freight "except in spécial cases; 
and those cases are exceptions to the gênerai rule, and called for by 
the principles of equity." 3 Kent, Comm. 219. The consignée is 
entitled to delivery of the entire cargo as called for by the bill of 
lading, and to that end may inspect the whole before he is required 
to accept or pay the freight. Subject to that inspection, the vessel 
owner retains his possession and lien, when he so elects, either upon 
the dock or in the hold. Evidence appears in this record which 
seems deaigned to show a custom at the port of Chicago, or between 
thèse parties, for the advance of a portion ofthe freight before a 
delivery; but it is not in any view suffi ciently definite to disturb 
the gênerai rule, and is immaterial in this case for the reason that 
the only demand made by the libelant was for the freight money as 
a whole. The gênerai rule is therefore applicable, and a right of 
action for the freight had not matured when the libel was filed, 
Tinless it can be held that the conduct of the consignée prevented 
or waived a delivery. The admission by its président that he 
"would not hâve paid freight to Clark after receiving téléphone not 
to pay," even if the cargo had been unloaded, taken in connection 
witii the terms of refusai to pay, indicates that complète delivery 
would not hâve procnred payment, and that there was not entire 
absence of ground for protection of the lien; but, there being no 
showing of tender of delivery as a condition précèdent to the pay- 
ment of the freight, we are inclined to assume, for the purposes of 



240 FEDEEAIi EEPOKTER, Vol. 65. 

tMs opinion, that the terms in wMch thé consignée placed Ms re- 
fusai should not be so construed as to dispense, at least, with an 
unmistatable offer by the vessel owner of inspection and delivery, 
and that the libel was brought prematurely. Bnt that fact would 
not prevent or affect the jurisdiction of the district court, which 
was established over the res by the prior service and seizure. The 
lien of the libelant remained unaffected, and with it his right to 
hold the cargo until his freight was paid, or until a final adjudi- 
cation of the admiralty court upon the merits. The possession 
which he held of right to secure that lien had been surrendered only 
to that court for the purpose of having the lien enforced ; and the 
custody of the cargo was constructively in the court until the lien 
was satisfled, The fact that the respondent, as claimant, had been 
permitted, in accordance with the practice in admiralty, to give 
bond and take possession of the cargo, made no change in thia 
status; the bond stands as a représentative of the cargo, and the 
res is regarded as continued in the custody of the court. U. S. v. 
Ames, 99 U, S. 35; Henry, Adra. Jur. & Prac. § 123; The Fidelity, 
16 Blatchf. 569, Fed. Cas. No. 4,758; The Orpheus, 3 Ware, 143, Fed. 
Cas. No. 8,330. 

2. With référence to the attachment proceedings in the circuit 
court for Cook county, which appear only as set up in the answer 
and supplemental answers of the claimant, it is clearly shown that 
they were both commenced, and the claimant, as consignée, was 
served with the garnishee summons therein, on September 16, 1892. 
This was before there was an indebtedness of the consignée for the 
freight, and was open to the objection that it was prématuré 
equally with the libel. But it was indisputably after the service of 
the monition out of the district court upon the libel, and the sub- 
ject-matter, then being within the jurisdiction of the admiralty 
court, was beyond the reach of the process or jurisdiction of the 
other court. The rule is firmly established, in respect to différent 
co-ordinate courts having the same subject-matter before them, that 
the court which first obtains possession of the res or of the con- 
trovérsy by priority in the service of its process acquires exclusive 
jurisdiction for ail the purposes of a complète adjudication; and, 
where the right of a party to prosecute his suit in the United States 
court has attached, "that right cannot be arrested or talien away 
by any proceeding in another court." Wallace v. McConnell, 13 
Pet. 136; Oovell v. Heyman, 111 U. S. 176, 4 Sup. Ct. 355; Heid- 
ritter v. Oilcloth Co., 112 U. S. 294, 5 Sup. Ct. 135; Sharon v. Terry, 
36 Fed. 337. In Covell v. Heyman the doctrine is expressed which 
must govern hère: 

"The forbearance which courts of co-ordlnate jurisdiction, administered 
under a single System, exercise towards each other, whereby conflicts are 
avolded, by avoiding interférence with the process of each other, is a prln- 
clple of comity, with perhaps no higher sanction than the utllity which cornes 
from concord; but between stàte courts and those of the United States It is 
something more. It is a prlnciple of right and of law, and therefore of 
necessity. It leaves nothing to discretipn or mère convenience. Thèse courts 
do not belong to the same System, so fat as thelr jurisdiction Is concurrent; 
and, aJthougb they coexlst in thè same spacè, they are Independent, and hâve 
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no common superior. They exercise jurlsdlctlon, It Is true, within tbe same 
territory, but not in the same plane; and, when one takes into Its jurlS' 
diction a spécifie thing, that res Is as much withdrawn (rom the judicial 
power of the other as if It had been carried physically into a différent terri- 
torial sovereignty. To attempt to seize it by a foi-eign process is futile and 
void. The régulation o£ process, and the décision of questions relating to 
It, are part of the jurisdiction of the court from which it Issues." 

This doctrine is reciprocal, making priority of service or possession 
the test. It is essential to prevent collisions in jurisdiction which 
wonld seriously embarrass the administration of justice, and has for- 
tunately obtained récognition by the courts, state as well as national. 
TJnder it the subséquent attachment proceedings in the state court, 
so far as concerned this libel in the district court, were "vain, nuga- 
tory, and void." Heidritter v. Oilcloth Co., supra. They constituted 
no défense, and the exceptions to the answer of the respondent in 
that regard were well taken, and should hâve been sustained. Wal- 
lace V. McConnell, 13 Pet. 136. 

The foregoing propositions are not seriously contested in the 
argument upon either side in this appeal. The respondent in- 
vokes, in support of the decree, strict application of the letter 
of the law as contained in the first proposition, — that the préma- 
turé filing of the libel justified its dismissal, — and, conceding 
that équitable rules must govem for such disposition, claims that 
ail equity is with the respondent by reason of its alleged inforced 
payment of the amount of freight under the attachment pro- 
ceedings, which are then entitled to équitable considération, "as ac- 
complished facts," without regard to their légal effect. The appel- 
lant rests Ms argument for reversai upon the second proposition, — 
that the district court obtained and must uphold its exclusive juris- 
diction. A question of practice is involved which is of gênerai in- 
terest, and has an importance beyond the amount hère in contro- 
versy. It is well settled that courts of admiralty "proceed upon 
équitable principles and according to the rules of natural justice" 
(Ben. Adm. §§ 329, 358) ; that the utmost liberality will be exercised 
in the interest of justice to save a libel from dismissal by disregard- 
ing technicalities which would operate for its defeat according to 
the practice at common law (The Adeline, 9 Cranch, 244). Referring to 
the liberality indulged in the former, as distinguished from the rigid 
rules which prevail in the law courts, it is remarked by Mr. Justice 
8tory, in the opinion in The Adeline : "No proceedings can be more 
unlike than those in the courts of common law and in the admiralty." 
In the case at bar, as we hâve before observed, the libelant was en- 
titled to the liçn for the freight, and was in rightful possession of 
the cargo for its seourity when he flled his libel to enf orce his lien ; 
but his action was deemed prématuré because he had not then made 
a complète delivery or tender of the cargo to the consignée. There- 
upon his libel was dismissed by the district court, with costs, and in 
effect the cargo was left out of the hands of the libelant, and trans- 
ferred to the possession of the consignée by force of the bond which 
had been given to take the place pf the res. Although that court 

V.65F.no.2— 16 
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had established complète jurisdiction over the res, liad entertained 
his libel for the enforcement of the lien up to that tîmè, and had taken 
the cargo in charge to that end, the libelant was peremptorily sent 
ont of court, deprived of his cargo, and without any measure pro- 
vided by the court for protecting his indisputable lien and right of 
possession. Is this course in accox'd with the équitable rules which 
govern a court of admiralty? Even at law, where the plaintiff in 
replevin fails for want of a demand of the goods, in a case in which 
a demand is a condition précèdent to a right of action, the approved 
course is an imposition of costs onlyj and the goods, having corne 
to the custody of the court through the replevin process, will not 
then be sent by its action into the hands of a défendant urging that 
technical défense alone, in the face of a showing that the right of 
possession is in the plaintiff, except for the failure to make demand, 
but will be retained for final disposition. Wells, Repl. § 372. 
Surely, it is incumbent on an admiralty court to hâve at least equal 
regard for its suitors. Applying the principles of equity to the ad- 
miralty practice, where a maritime lien exists, the f act that the in- 
debtedness. has not matured is not ground for dismissal of a libel 
brought to enforce the lien. Objection that it wasi prématuré will 
be met by a provision of costs or other terms to protect the adverse 
party from harm, but the libel will be retained to save the libelant 
from a dismissal which would defeat ail remedy. This is the rule 
pronounced in the early case of The Salem's Cargo, 1 Spr. .389, Fed. 
Cas. No. 12,248, where the libel was prematurely ûled for freight; and 
in the récent case of The Pioneer, 53 Fed. 279, Judge G-reen retained 
a libel which was filed more than two months before maturity of a 
right of action, and states as the rule which governs : 

"The prématuré fillng ol a libel, If the right to libel accrues afterwards, 
and before the détermination of the issue, affects the question of costs only. 
It Is not necessary, nor is It the practice In admiralty, to dismiss such libel 
If, when the matter is presented to the court for final détermination, it appears 
thàt the right to libel exists." 

When this libel was dismissed, the freight was unquestionably 
due, and by the dismissal the libelant was deprived of his possessory 
rights in the cargo, and of ail remedy in the district court. The de- 
cree is a final disposition of the controversy, and it can only be up- 
held by a record showing just cause for the summary dismissal. In 
an appeal in admiralty from the district court, this court is not re- 
viewing "a question of discrétion, but is hearing an appeal which is 
a new trial," and must deal with the questions involved "as though 
they were original questions." Towboat Co. v. Pettie, 1 U. S. App. 
57, 1 0. C. A. 314, 49 Fed. 464; The Philadelphian, 9 C. 0. A. 54, 
60 Fed. 423; The Beeche Dene, 5 C. C. A. 208, 55 Fed. 526; The Port- 
land and The State of Califomia,'7 U. S. App. 20, 1 C. C. A. 224, 49 Fed. 
172. Ail support for the decree rests upon a récognition of the ulterior 
proceedings in the state court as "accomplished facts." There is 
nothing in the conduct of the libelant which should give force to 
those proceedings beyond their prima facie value, or should prevent 
Mm from presecuting his suit in admiralty where he has rightfully 
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sought relief. He was an involuntary party, as défendant, in the 
actions in the state court, and his présence there, alleged in the an- 
swer, was proper and necessary in the principal suits, and would 
constitute no waiver of rights in his libel. His appearance in the 
garnishment proceeding, if material, is not asserted, and there is no 
claim that he gave consent or countenance in any form to the alleged 
payment there by the respondent, as garnishee, of the amount of 
freight money, or waived any objections to impounding his lien claim. 
He had the right to rely on an assumption that there would be no 
invasion of the admiralty jurisdiction of the res — which was exclusive 
for ail the purposes of his prior libel — by any attempted enforcement 
of the state court judgment, and that no payment would be made by 
the garnishee, except in pursuance of a détermination of the primary 
cause in admiralty. Under the authorities cited, the proceedings in 
the state court were foreign to, and without effect upon, the con- 
troversy in the district court They could not be made défensive 
matter in the cause, or enter into considération to impede or inter- 
fère with a complète adjudication by the district court. This is not 
a status resting in discrétion, convenience, or comity, but is one of 
necessity and abaolute right. The court is without power to yield 
its jurisdiction, once flrmly established, to any attempts in other co- 
ordinate courts to administer in the same matters. The question is 
not whether the state court had jurisdiction over the libelant, as de- 
fendant before it, to adjudge a liability to its suitors, or had juris- 
diction over the garnishee. Such jurisdiction may hâve been com- 
plète, but it had no power to supplant or stay the prior libel in the 
district court, or to relieve the garnishee from liability for the freight 
(on its bond for possession of the cargo) in that court. The principles 
which govern the jurisdiction, and the limitations where jurisdiction 
is subordinate, are well defined by Judge Jenkins in Ahlhauser v. 
Butler, 50 Fed. 705. The garnishee had an absolute défense to this 
garnishment, aside from the fact that there was no indebtedness for 
the freight for want of a delivery of the cargo, in the answer that ail 
liability was previously impounded by the libel in rem, in a jurisdic- 
tion where the garnishment could not be recognized. Dralie, At- 
tachm. (6th Ed.) § 621. The right and the duty to make this défense 
rested on the garnishee, and not on the libelant as défendant. Any 
péril which was involved there, either through neglect or through an 
overruljng of the défense, was the péril of the garnishee; and any 
imposition of liability there cannot be transposed to thrust it upon 
the libelant, and destroy his remedy in the district court. Whether 
that défense was presented in good faith is not for this court to in- 
quire, but the presumption is fair, and in accord with comity, that it 
would hâve prevailed in the state court if well asserted. If the re- 
spondent paid over the amount of the freight, without complicity or 
indemnity, in the face of the pending libel, and in compliance with 
a proceeding which œust be disregarded in the admiralty court, no 
ground is presented for a déniai of the admirilty jurisdiction. To 
recognize the alleged payment as raising an equity in favor of re- 
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spondént équivalent to a satisfaction of the libel claim, and there* 
upon dismissing the libel, is tantamount to an acceptance of the for- 
eign proceeding as concluslTe, and a practical subordination of tbe 
jurisdiction which was primary. In this case the effect of a dismissal 
does not even stop with the déniai of ail remedy to the libelant, but, 
leaTing the res in the possession of the respondent through its bond, 
the arm of the admiralty court is made to serve in ratiiication and 
enforcement of the proceedings which were otherwise "vain, nuga- 
tory, and void." 

Upon this record we are constrained to hold (1) that the jurisdiction 
of the district court for enforcement of the lien for freight vras not im- 
paired by the fact that delivery had not been perfected when the libel 
was brought,nor was that fact ground for dismissal under the practice 
in admiralty; (2) that the allégation of the subséquent attachment 
and garnishee proceedings in the circuit court for Ctook county, and 
the payment thereunder, should hâve been disregarded by the dis- 
trict court; (3) that no equities or grounds of estoppel are shown, 
running against the libelant, which should prevent his prosecution 
of the libel, and the alleged equities in favor of the respondent, if 
alone entitled to considération, are not faultless oi* free from doubt; 
(4) that the libel should hâve been sustained. While efforts of the 
courts are to be commended which tend to avoid conflicts in juris- 
diction and uphold comity, so far as may be with just regard to the 
rights of suitors, there can be no surrender of jurisdiction. In the 
subject-matter of this libel there is spécial reason for upholding the 
jurisdiction, because the freight earnings of a vessel belong essen- 
tially to admiralty cognizance". Although the old maxim that "freight 
is the mother of wages" has been 30 far modiâed by statutes (Rev. 
St § 4525), that the wages of seamen are no longer contingent upon 
the earnings of freight, the money which so accrues is regarded as 
a fund for security of the seamen, and they hâve a lien upon it as 
well as upon the vessel "which follows them into whose hands so- 
ever they may go." 2 Pars. Shipp. & Adm. 60. This fund is deemed 
a part of the vessel, and applicable to expenditures which are re- 
quired for its navigation or care. There should be no encouragement 
of interférence with it by jurisdictions foreigu to the admiralty, and 
certainly not when the admiralty jurisdiction has obtained exclusive 
possession of the res. Th« decree of the district court is reversed, 
and the cause is remanded with instructions to decree in favor of the 
libelant for the amount due for freight, but without costs in the dis- 
trict court, and less the amount of costs allowed to the respondent 
there, and for further proceedings in conformity with this opinion; 
the respondent to pay the costs on appeal. So ordered. 
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THE ALLIANOA. 

THE SBGURANCA. 

THE ADVANCB. 

LONDON ASSUR. CO. v. PROCEBDS OF THE AI.LIANCA. BROWN et 

aL T. PROCEEDS OF THE SEGURANCA. HARD et aL V. 

PROOEBDS OF THE ADVANCE. 

(District Coiirt, S. D. New York. January 10, 1895.) 

Surplus Monets— Mortgagee— Nonlibn Claimb Disallowed. 

Claims for Insurance premiums and for moneys advaneed to dlsburse 
Bhipa in a foreign port, and to keep the vessels of the Une running, in so far 
as thpy are bot maritime liens, cannot be paid ont of surplus moneys in 
the registry arising from a sale of the vessels, in priority to the claims of 
a mortgagee of the vessels, (1) because such claims are neither légal nor 
équitable liens upon the vessels or tbelr proceeds; (2) the allowance of 
certain unsecured labor and supply claims in priority to the mortgagee's 
claims, in cases of railway reeeiverships, are not analogous or applicable; 
pétitions for the payment of such claims were accordingly dismissed. 

In Admiralty. Claims on surplus moneys. 

Cary & Whitridge and W. Parker Butler, for petitionera. 
Carter & Ledyard and Mr. Baylies,»for Atlantic Ins. Co., mortgagee, 
respondent. 

BROWN, District Judge. The steamsMps Allianca, Seguranca and 
Advance having been sold under process, and the proceeds paid into 
court, as stated in the prevlous cases of The Allianca and The Segur- 
anca, 63 Ped. 726; The Vigilancia, Id. 733; and the questions concern-- 
ing maritime liens thereon haTing been adjudged in the cases above 
named, and in the cases of Freights of The Kate, Id. 707, and Hard v. 
The Advance, Id. 142, pétitions hâve now been flled in behalf of Brown 
Bros, and of Hard & Rand, based upon the same claims, alleging an 
équitable lien, or right of priority, as against the mortgagee of the 
vessels, and asking the court to award payment of thèse claims ont 
of the surplus moneys, in préférence to the mortgage, upon the same 
principles upon which a receiver in railroad cases has been ordered 
to pay certain wayes and supply debts, or other chargés constituting 
a part of the current expenses necessary to matotain the opération 
of the road, either during the receivership, or for a limited period 
prior to the receiver's appointment. The claims hère in question 
were undoubtedly for the operating expenses of the différent vessels, 
and to disburse the ships at différent ports in Brazil, as stated in the 
décisions above referred to. 

The claim of the London Assurance Company is for a balance of 
$470.85 premiums of Insurance, due upon its policy upon the Advance, 
issued to the United States & Brazil Mail Steamship as owner, on 
account of whom it may concern, and inuring to the benefit of the 
Atlantic Trust Company, mortgagee, under the terms of its mort- 
gUge. The premium was for Insurance for a period of between five 
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and six months prior to the llth day of Marcli, 1893, when the policy 
was canceled, a few days after the appoilitment by the state court of 
a receiver of the steamship company. 

The payment of thèse claims eut of the surplus is opposed by the 
mortgagee of the vessels, on the ground that none of the claims 
are either, légal, or équitable liens upon the surplus moneys in the 
registry of the court. 

Upon several grounds the above claims must be disallowed. In the 
flrst place, it is well settled that in the distribution of surplus moneys, 
this court can only take cognizance of liens upon the fund; that 
is, some vested légal or équitable interest in the res from which the 
fund was derived, as distinct from the claims of gênerai creditors. 
The Advance, 63 Ped. 704, and cases there cited. The court, there- 
fore, though in possession of the fund, is not in the situation of a re- 
ceiver on behalf of creditors at large, and in that respect the situa- 
tion diff ers from that in many of the railroad cases cited. 

2. It isquite clear that none of the claims above stated were ever 
either légal or équitable liens upon the vessels that hâve been sold ; 
or at least not such liens as hâve been ordinarily recognized either 
in law or in equity. 

3. The only ground upon which any priority of right over the 
mortgage cas bé claimed, analogous.to an équitable lien, is the as- 
serted similarity of the présent 'casés to those of railway receiver- 
ships, in which it may, perhaps, be said, that a new order of équitable 
liens bas been recognized and sanctioned by the décisions of the 
suprême court. Fosdick v. Schall, 99 U. S. 235, 252; Haie v. Prost, 
Id. 3§9; Miltenberger v. Railroad Co., 106 U. S. 286, 1 Sup. Ct. 140; 
Burnham y. Bowen, 111 U. S. 776, 4 Sup. Ct. 675. 

This class of cases, however, is acknowledged to be exceptional; 
and I hâve not been referred to any cases in which the same doc- 
trine has been applied, except to those of railways, in which the 
quasi public function of the road, the peculiar relation of one railway 
to another, and the necessity of maintaining the road as a going con- 
cern, in the interest of the mortgagee, as well as of the public, and 
the understanding that current supplies are to be paid for out of 
current earnings, are ail recognized. The underlying principle of 
those cases seems to be that the current receipts are understood by 
the mortgagee ànd by aU other parties interested to be the fund for 
the payment of the current debts of supply and labôr; and conse- 
quently that when a mortgagee, after default, has suffered such debts 
to be incurred upon that understanding, a receiver appointed at his 
instance should not be allowed to take possession of that fund, and 
divért those receipts, for the mortgagee's beneflt, from the payment 
of those debts to which they hâve been understood to be devoted, 
and to which théy should equitablybe applied; and that if such 
a diversion has taken place, resto ration by the mortgagee's receiver 
may be justly decreed to that extent, even out of the corpus of the 
property itself; biït that when there is no such diversion, there is no 
such remedy.: This is substantially the language of Ohief Justice 
Waite in Fosdick v.. Schall, 99 U; S. ^5, 252-254, and in Bumhaïn 
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T. Bowen, 111 U. S. 776, 782, 4 Sup. Ct. 675. The same principle was 
still further applied and elucidated in the opinions of the cMef justice 
in Morgan's L. & T. Bailroad & SteamsMp Co. v. Texaa Cent. Eailway 
Co., 137 U. S. 171, 196, 197, 11 Sup. Ot. 61; of Mr. Justice Brewer in 
Kneeland v. Trust Co., 136 U. S. 89, 10 Sup. Ct. 950; and of Mr. 
Justice Shiras in Thomas v. Car Co., 149 U. S.-95, 13 Sup. Ct. 824. 

In the présent case no current receipts, which might hâve been 
applied to the petitioners' claims, hâve been diverted from the pay- 
ment of current debts, not even by the owner company, so far as 
the proof shows; certainly not by any act or privity of the mort- 
gagee. On the contrary, in the litigation between the mortgagee 
and other lien claimants, the freights, or current receipts, of the 
varions steamships liave ail been ordered by this court to be applied 
to certain current debts, to the complète exclusion of the mortgagee. 
Freights of The Kate, 63 Fed. 707, 716. 

4. The pétitions do, indeed, allège a diversion of funds by the steam- 
ship company from the payment of operating expenses at différent 
tinies during 1892, "for the beneflt of the mortgage creditors, by pur- 
chasing additional equipment covered by the mortgage, such as 
steam tugs, and lighters; and by making permanent improvements 
and repairs upon the steamers covered by the mortgage" ; but it is 
not alleged that any such diversion took place since the claims hère 
presented arose; and upon the argument of the case, in answer to 
inquiries by the court, it was admitted by counsel that no such diver- 
sion since that time was expected to be proved. 

Even in the case of Burnham v. Bowen, supra, upon which the 
counsel for the petitioners principally relies, it was stated by Chief 
Justice Waite "that the payment [of the debt to which préférence 
was given] would hâve been made [by the company] at the time 
agreed on, if the icompany had remained in possession" (111 U. S. 
778, 4 Sup. Ct. 675); that "there is nothing to indicate that this 
debt would not hâve been paid at maturity from the earnings, if 
the court had not interfered at the instance of the trustées for the 
protection of the mortgage creditors" (page 781, 111 U. S., and page 
675, 4 Sup. Ct.) ; and the préférence was allowed, because the court 
took the eamlngs of the receivership and applied them to the pay- 
ment of flxed charges on the railroad structures, thus increasing the 
security of the bondholders at the expense of the labor and supply 
creditors, constituting a diversion of the current debt fund. 

Hère the circumstances are whoUy différent, "he mortgagee had 
no peculiar interest in the maintenance of the steamship company 
aa a going concern, différent from that of any other créditer in the 
prosperlty of his debtor. The ships were not run for the mortgagee's 
beneflt. While the mortgagee was out of possession, the freights 
belonged to the steamsliip company, and there bas been no diversion 
of those freights since the claims in suit arose, to the benefit of the 
mortgagee. AU the grounds for the exceptional allowance of a pri- 
ority to certain unsecured claims in railway cases, seem to me 
hère to fail. In the three cases of railway mortgages last cited in 
the suprême court » préférence was denied, because of the absence 
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of any spécial circaimstances justifying à préférence; and because 
the claims were contracted upon the personal responsibility of the 
mortgagor company (136 U. S. 97, 98, 10 Sup. Ot. 950; 137 U. S. 198, 
11 Sup. et. 61; 149 U. S. 112, 13 Sup. Ct. 824). Tt is the same as 
respects ail thèse claims, except so far as the express written or 
oral hypothecations of the freights extend, to which hypothecations 
full effect, so far as legally possible, has been already given by this 
court in the décisions flrst above cited. The claim for insurance 
premiums evidently rested equally on a personal crédit of the Brazil 
Company; otherwise a spécification of such claim would hâve been 
filed to secure a lien under the state law. See The Allianca, 61 Fed. 
507. I could not sustain this claim without practically reversing 
the rule of this country, that insurance premiums are no lien aside 
from the statute. 

I hâve already held that there could be no subrogation; and as I 
cannot pereeive any possible aspect in which an équitable lien upon 
the vessels, or priority over the mortgagee, can be maintained by the 
petitioners, I must sustain the exceptions and dismiss the pétitions. 



THE FLORENCE. 

THOMAS V. THE FLORENCE. 

(District Court, S. D, New York. January 2, 1895.) 

Salvage— TowAGE— Broken Shaït— Hartbb Act, Feb. 13, 1893. 

The steamship Parkmore, on a voyage from Baiclmore to Llverpool, 
witli a cargo In part of cattle, took in tow the steamship Florence, which 
had broken her main shaft, and towéd her to New Yorli, a distance of 
about 140 miles; actual time of towage 33 hours, the sea being rough, 
and the Parkmore's hawser once broken. The détention of the Park- 
more was between four and five days. The value of the Parkmore and 
cargo was $460,000, and of the Florence and cargo, $240,000: BeU (1) 
that $8,500 was a sultable award for the salvage service besides the sum 
of $1,845.42 for extra expenses; (2) that the provisions of the Harter act 
of February 13, 1893 (2 Supp. Rev. St. 81), authorizing déviation for 
salvage without liability to cargo, require less considération to be given 
than formerly to the amount of cargo of the salving vessel In flxing the 
award. 

In Admiralty. 

Evarts, Choate & Beamen and Treadwell Cleveland, for libelant. 
Wing, Shoudy & Putnam, for claimant. 

BEOWN, District Judge. At about 6 p. m. of Saturday, October 
27, 1894, the libelant's steamship Parkmore, bound from Baltimore 
to Liverpool, went to the assistance of the .steamship Florence, in 
answer to her signais of distress, and thereafter took her in tow 
and brought her to the harbor of New York, where they arrived ofE 
quarantine at 1:20 p. m. of the 29th. The above libel was filed to 
recover salvage compensation. 

The Florence hàd left New Orléans on October 6th, bound for 
Breroen, with a cargo of cotton and cotton-seed meal. Meeting with 
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bad weather, she had subsequently put înto Eey West, and after- 
wards coaled at Néwport News, which. she left on October 22d. On 
the 24th, at 1:30 p. m., her pmpeller shaft broke in the stem tube, 
at a point 7 feet 3 inches f rom tbe af t end. She was at that time 
somewhat out of the course of most océan steamers ; but setting ail 
sail, during the following three days, making about 50 or 60 miles 
a day on a zigzag course, she had arrived to within about 140 miles 
of Sandy Hook, when the Parkmore sighted her and took her in tow 
as above stated. A new Manilla hawser was supplied by the Park- 
more, which was once broken during the night in a rough sea, and 
the towage was necessarily suspended until the morning. The Flor- 
ence aiso steered badly, which addéd somewhat to the difficulty of 
towage, and the towing bitts on the starboard quarter of the Park- 
more were torn away. The actual time of towage was about 33 
hours; and the time from sighting the Florence until anchorage in 
New York, about 44 hours. The whole détention of the Parkmore 
occasioned by her déviation, was between four and flve days. Nei- 
ther vessel had passengers on board, except that the Parkmore had 
some cattle men in charge of the 400 cattle that formed a part of 
her cargo. 

The agreed value of the vessels and cargoes were: The Parkmore 
$175,000, her cargo $285,000; the Florence, in her damaged condi- 
tion, $70,000, her cargo |170,000; total, Parkmore and cargo, $460,- 
000, the Florence and cargo, $240,000. The extra expenses incurred 
by the Parkmore, including pilotage, port charges, coal, provisions, 
feed for cattle, and the injury to her cable and bitts, amounted to 
$1,845.42. Her ordinary charter demurrage was about $300 per day; 
and her ofScers and crew numbered 38. 

The gênerai circumstances of the salvage service were not such 
as to call for very high compensation. Aside from the circumstances 
above mentioned of the breaking of the cable and the bitts, there 
were no spécial circumstances of difliculty or loss; and the work 
of Connecting the cable with the Florence in the rough sea, was 
mainly done by the men belonging to the Florence. 

In fixing the amount of the award in this, as in ail other salvage 
cases, I hâve endeavored to apply the rule laid down by Mr. Justice 
Bradley, in the case of The Suliote, 5 Fed. 99, 102, as one of the 
best expressions of the objects to be kept in view in salvage awards: 

"Salvage," he says, "should be regarded in the llght of compensation and 
reward, and not in the light of prize. The latter is more like a glft of for- 
tune conferred without regard to the loss or sufferings of the owner, who is 
a public enemy, whilst salvage Is the reward granted for saving the property 
of the unfortunate, and should not exceed what Is necessary to insure the most 
prompt, energetic, and darlng effort of those who hâve it in thelr power to 
furnish ald and succor. Anything beyond that would be foreign to the prin- 
ciples and purposes of salvage; anything short of it, would not secure its 
objects. The courts should be libéral, but not extravagant; otherwise, that 
which is intended as an encouragement to rescue property from destruction 
may become a temptation to subject it to péril." 

See The Alaska, 23 Fed. 597, 613, 614, and cases there cited; 
The Leipsic, 20 Blatchf. 288, 10 Fed. 585; The Benison, 36 Fed. 
793; The Phoenix, 10 0. 0. A. 506, 62 Fed. 487. See, also, The New 
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Orléans, 23 Fed. 909, 911, aïid Compagnie Commerciale, etc., v. Char- 
ente Steamship Co., 9 0. G. A. 292, 60 Fed. 921, 925, as to the en- 
couragement of salvage services througli suitable rewards to masters 
and crews. 

I hâve carefolly considered the cîrcumstances iirged by counsel, 
including the possible danger from the wheel, had heavy storms been 
encountered; and oh the other side, the fact that hère there were no 
passengers on either yessel; that the Florence was not whoUy help- 
less, but under sail, and Avas getting so near Sandy Hobk that abund- 
ant other help would soon hâve been offered her; and also the fur- 
ther circumstance that since the passage of the Harter act of Feb- 
ruary 13, 1893 (2 Supp. Eev. St. 81), a vessel is authorized to deviate 
for the purposes of salvage, without incurring any responsibility to 
cargo f or so doihg; so that less considération than formerly is now 
to be given to the value of the cargo of the salving vesseL 

Taking ail the circumstahces into view, my conclusion is that the 
sum of $8,500 wiU be a suitable award, besides the sum of $1,845.42 
for extra expenses, as above stated, which sums are accordingly 
allowed. Of the sum first named f our-flf ths will be awarded to the 
owners, and but one-fifth to the ofScers and crew, from the fact that 
the additional labor imposed on them vyas comparatively small. 
From the latter sum, $500 is awarded to the master, and $150 to 
the chief engineer; and the residue of the one-flfth to the other 
officers and to the crew in proportion to their wages. Decree accord- 
ingly, with costs. 



BAXTER et al. v. INTERNATIONAL CONTRACTING CO. 

(District Court, S. D. New York. November 13, 1894.) 

Collision — Unbuoyed Anchor— Displacbmbnt op. 

Upon plalntififs' claim that his boat ran upon an unbuoyed anchor in 
the nlghttlme which was out of position through the imbedding of the 
anchor chaln so as to mislead the libelants' pilot as to Its position: Eeld, 
(1) no buoy necessary upon anchors in ordinary anchorage ground; (2). 
évidence Insufflclent to prove displacement of the anchor as leading to 
the collision. 

This was a libel by John F. Baxter and another against the In- 
ternational Contracting Company for a collision caused by the dis- 
placement of an unbuoyed anchor. 

Wing, Shoudy & Putnam, for libelants. 
Sullivan & Cromwéll, for respondent. 

BEOWN, District Judge. I lind too rauch doubt as to the facts 
in this case to warrant a decree for the libelants. I flnd that 25 fath- 
oms of chain were not unreasonable for this scow; and there is no 
évidence of knôwledge of any displacement of the anchor, or imbed- 
ding of the chain, if there was any, such as to require the scow to 
buoy the anchor, which is not required of vessels in ordinary an- 
chorage ground. I am not satisfled of any such flxed imbedding, 
or displacement, as being a cause of the Ibss of the propeller. The 
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«hange of current being much latet than the change of tide, 1 am 
Bot at ail sure that the scow was not on the swing when the acci- 
dent occurred, as the testimony of one of the scow's witnesses malîes 
probable ; and if so, it was at the tug's risk that she did not keep at 
least 150 feet away from the scow. The scow and its owner cannot 
be held, except for proved négligence; and this is not sufiidently 
«stablished. 

Libel dismissed, without costs. 



THE VANDEROOOK and THE THOMAS PURCBLL, JR. 

In re Me WILLIAMS et al. 

(District Court, S. D. New îork. January 11, 1895.) 

"TtJO AND Tow— Threatenino Wbathbr— Imprudent Stakt— Tow Lost. 

The tugs V. and P. took In tow 14 canal beats from New York, bound 
for Brldgeport, Long Island Sound. It was imprudent to start against an 
easterly wind because of the liability to meet heavy seas. A change of 
wlnd frcm the eastward to -west of north is known to be usually foUowed, 
withln about 12 hours, by a retum of the wlnd to the eastward. The tugs 
about 12 hours after such a change to the northward started upon the trlp 
at 6 p. m. They soon met the easterly wind, and before reaching Nor- 
walk the tow was broken up by pounding in heavy seas wlth the loss of 
several boats. Held, that starting with such a tow was Imprudent and 
négligent, and that the owners of the tugs were liable for the loss up to 
the amount of the value of the tugs. 

In Admiralty. Loss of tow. Pétition to limit liability. 

Carpenter & Park, for petitioners. 

Robinson, Biddle & Ward, for Pennsylvania R. Co. and British 
Marine Ins. Co. 

BROWN, District Judge. At about 6 o'clock in the evening of 
November 9, 1893, the tugs Vandercook and Thomas Purçell, Jr., be- 
longing to the petitioners, started from Hammond Flats with a tow 
of 14 canal boats and barges, bound for Bridgeport, including one 
boat to be left on the way at Stamford, and one at Norwalk. At 
about 3 or half past 3 a. m. of the night foUowing, the tow broke 
up in an easterly wind and sea when about three miles to the west- 
ward of Norwalk, and more than half of the boats were sunk. Va- 
rious claims having been presented against the owners of the tugs 
for damages, the above pétition was flled to limit their liability to 
the value of the tugs Vandercook and Purcell; and at the same time 
the owners deny that there was any négligence for which they are 
liable. The answers to the pétition charge négligence on the tugs, 
for improperly starting in the face of threatening weather, for in- 
sufficient tugs, and also for the failure to put in at practicable har- 
bors on the route, before reaching the place where the tow broke up. 

A great deal of évidence bas been talœn on the issue of nég- 
ligence raised by the pleadings. The case is in some respects a 
close one. But taking ail the Circumstances into account, I am con- 
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straliicd to find that the start from Hammond Flats at 6 o'clock in 
the evening of the 9th was not a proper start; that the start at 
that time was not reasonably prudent for such a tow, with such tugs, 
and such a trip in the nighttime. 

Thèse tugs and tows, like several others, had been obliged to wait 
during the 8th of November, on account of a northeasterly wind ail 
that day. The witnesses ail agrée that it is not prudent or safe to 
start with a flotUla of coal boats for a trip upon the Sound in the 
face of an easterly wind, even though the wind be light, and the 
weather clear; because a head sea is Tery likely to be met, which 
will cause the boats to pound or beeome swamped, and lead to the 
breaking up of the tow, and the loss of some or ail of the boats. 

Early in the morning of the 9th, the wind veered to the north, 
and remained between north and northwèst ail day; and the tugs 
and tow started from Hammond Flats (about a mile and a half 
west of Throgg's Neck) at about 6 p. m. The évidence shows that 
when the wind backs from the northeast to the westward of north, it 
is very likely to retum again to the eastward before many hours, 
rarely exceeding 12 hours before its return. When thèse tugs left 
Hammond Flats at 6 p. m., the wind had already been 12 hours be- 
tween the north and northwèst, and its very speedy return to the 
eastward was, therefore, to be expected, though the wind at the 
time of starting was light, and the stars were shining. !None of the 
other tugs with tows under thèse circmnstances, se far as the évi- 
dence shows, considered it prudent to start, but continued to wait 
for proper weather. 

The master of the Vandercook, who was chîef in charge of the 
tow, had not been accustomed to the command of the Vandercook. 
This was his flrst trip upon her as master. The tow was not a light 
one for the two tugs, but nearly up to their full capacity. They were 
ordinarily expected to reach Norwalk — where there was a good har- 
bor, easUy approached — ^in eight hours. The distance was not over 
thirty-flve miles to Norwalk; and when the tow broke up three 
or four miles to the eastward of Shepan Point, and about two or 
three miles to the westward of Norwalk, the tow was at least three 
hours behind the average time. From Shepan Point the sea began 
to roU in more heavily from the eastward, and it increased so much 
that there came to be a great deal of rolling, and pounding, between 
the boats. Finally, one boat in the head tier caught — probably by 
her guard — against an adjoining boat, which ripped up her upper 
plank streak, and caused her to take in water, from which she sud- 
denly sank; and this led to the immédiate break-up of the tow. That 
was the danger to be apprehended in encountering a head wind 
and a conséquent easterly sea; the danger which it was known to 
be necessary to avoid. The witnesses for the tugs contend that 
there were no safe harbors to which the tugs could hâve safely 
taken such a tow as this, during the preceding six hours in the 
nighttime. The weight of testimony, I think, sustains this conten- 
tion. But if this is correct, it only makes the obligations of pru- 
dence the more emphatic, that such a trip should not be entered 
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upon during the nîghttîme, when the probabilities are so strong that 
an easterly wind and sea will be speedily met 

In the case of The Allie & Evie, 24 Fed. 745, the start was not 
made in unpromising weather, and the damage arose from a sudden 
and unexpected squall. In the case of The Frederick E. Ives, 25 Fed. 
447, the question was not one of a faulty start, but of the obligation 
to put into Norwalk harbor, instead of continuing on four hours fur- 
ther toTvards Bridgeport; and the weight of évidence was that at 
the time of passing Norwalk there were no such indications of bad 
weather as reasonably to prevent the Ives from going on. The 
case of The Robert Burnet was similar. 56 Fed. 266. In the présent 
case the weather had been threatening for 12 hours préviens. It was 
not settled. The trip was long,, with no practicable intervening 
harbor in the nighttime after passing Cow Bay, only a few hours 
ahead; and the tugs before starting with the tow had already waited 
the full usual interval of temporary favorable weather, and started 
just at the time when bad weather was to be hourly expected. Ac- 
cording to some of the évidence, the wind was already northeast 
when Cow Bay was reached, at about 8 or 9 o'clock p. m., whére the 
tow might easily hâve put in. 

To justify any start in such weather, the case must présent ex- 
ceptional circumstances in the* staunch character of the tow itself,' 
and the shortness of the trip; while the tugs should not only hâve full 
gênerai fltness for the work, but such a reserve of power for service 
in emergencies as will fully offset, and prevent, the dangers ex- 
pected to be met by ordinary tugs and tows in bad weather. Neither 
the boats of this tow, nor the tugs, had any such exceptional charac- 
ter. They had no fltness for such a trip, undertaken at such a time; 
and I must hold the tugs, therefore, liable for lack of reasonable pru- 
dence in starting with such a tow at a time when the bad weather 
that foUowed was according to ail expérience, and within the or- 
dinary knowledge of boatmen, to be hourly expected. The peti- 
tioners are entitled to limit their liability to the value of the tugs. 



THE EDDIE GARRISON and THE SOUTH BROOKLYN. 

SHBRRIDAN v. THE EDDIE GAERISON and THE SOUTH BROOKLYN, 

(District Court, S. D. New York. January 7, 1895.) 

CoLLiBioir — Tua and Fekryboat— Pbematukb Stabt — Thwabting bt Stop- 
ping. 

The ferrybcat S. B. left her slip to cross the East river a few moments 
only after the ferryboat A. left the adjolning slip, so that the boats were 
lapping each other as they went out The ordinary course of the two 
requlred the S. B. to fall back and pass tinder the stern of the A.; thls 
was hastened by the présence of a sail llghter golng down the river, so 
that the S. B. was compelled to stop or slow down, when a little out of her 
slip directly In the path of the tug E. G., with her tow, comlng down on the 
ferryboat's port hand. On starting, the S. B. gave the usual starting 
signal, whlch was heard by the B. G. The latter dld not stop untll the 
S. B. was part way out of the slip, and collision ensued about 300 feet 
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from the shore; Séld, {i) th&t the ferryboat was partly to blâme for the 
collision, for starting eut abreast of the A. and under clrcwnstances whlch 
would oblige her to stop ber speed soon after leaving the slip, and would 

; mlslead the tug; (2) thsit the tug was to blâme for not'stopping on hear- 
itig the starting whistle of the S. B., and for undertàking -to pass her too 

' closely. 

In Admiralty. Collisioii. 

Garpenter & Park, for libelant. 

Ôyland & Zabrisiié, foP the Garrison. 

Burrill, ZabrisMe & Burrill, for tbe South Brooklyn. 

BEOWN, District Judge. At about 7 o'clock a. m. of Angust 16, 
1894, a few moments after the ferryboat South Brooklyn left her slip 
between piers 2 and 3 East river, bound for South Brooldyn by way 
of Buttermilk channel, she came in collision with two canalboats 
which were in tow alongside of the steam tug Eddie Garrison, coming 
down ont of tiie East river. The bows of the libelant's canalboat, 
which was the outer boat on the port side, struck the ferryboat's 
port quarter about 25 feet from her stern, and suffered considérable 
damage, to recover which the above libel was filed. 

The tug had taken the two can.alboats from the slip between 
piers 6 and 7 East river upon her port side, had swung around so 
as to be headed down river v^hen about 400 feet, as her witnesses 
say, off from the docks, and then proceeded slowly down river against 
the flood tide. The pilot, when about off pier 4, saw the Brooklyn 
coming out of her slip, about half way oui, and at the same time 
got a signal from her of one whistle. He had previously, when 
off pier 5, heard from her a signal of one whistle bef ore seeing her, 
which he understood to be a signal that she was about to corne out_ 
of the slip in accordance with the rules governing the departure of 
ferryboats. He answered the second signal vith one whistle, and 
claims that he immediately stopped and backed; that collision en- 
sued because the Brooklyn herself, on going out of her slip, did not 
continue at her regular speed, but stopped, and a little before col- 
lision, ported her wheel, so that with the drift in the tide, and the 
swing of her stem under a port wheel on starting up a few seconds 
before collision, the stem was swung against the canalboat in the 
manner above stated. 

On the part of the ferryboat it appears that just prior to the de- 
parture of the South Brooklyn, the ferryboat Atlantic, which has a 
berth next to the South Brooklyn to the west, had started for her 
destination at the South ferry, Brooklyn ; that her usual course was 
across the course of the South Brooklyn, towards Buttermilk chan- 
nel, and that the Atlantic diverged to port and across the course of 
the Brooklyn somewhat sooner than she ordinarily would do, in 
conséquence of a lighter which was coming down further out in the 
stream, which required the Atlantic to port somewhat in order to 
go astern of her. The Atlantic did not check her speed, which was 
equal to that of the South Brooklyn; but the South Brooklyn was 
so close to the Atlantic that she was compelled to slacken, though 
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according to her own testimony she did not stop her paddle wheels; 
and her stop, or slackened speed, lasted probably not over 15 or 20 
seconds, when she went on at fuU speed as before. 

The pilot of the South Brooklyn testified that as he went ont of his 
slip he was completely astern of the Atlantic, and that there was 
25 feet of clear water between his bow and the Atlantic's stem. It 
is maniiest, however, that he is mistaken in this testimony, not 
only from the direct testimony of the Atlantic's pilot, and other 
witnesses, that the South Brooklyn was lapping his port quarter as 
he went out; but from the further considération that the Atlantic, 
if completely ahead of the South Brooklyn, when the latter left her 
slip, mast hâve already acquired a higher speed, and could not hâve 
embarrassed the South Brooklyn afterwards by her course. The col- 
lision was about off pier 3, and the distance from shore I find to 
hâve been about 300 feet That it was not less is shown, I think, 
not merely by the tug's witnesses, but also by the fact that the 
Brînckerhofl, coming around the Battery from the North river into 
the East river with a small sloop in tow on a hawser, passed under 
the stern of the South Brooklyn as she came out of her slip, and 
at the time of the collision had reached pier 5, East river. During 
this interval, considering the clear water that must hâve been be- 
tween the South Brooklyn and pier 3 at the time when the Brinck- 
erhoff passed astern of her, it seems to me impossible that the stem 
of the South Brooklyn should hâve been less than about 300 feet 
from shore at the time of collision, when the Brinckerhoff had reached 
pier 5, 

Upon the above facts I think both vessels must be held in fault. 
It was not prudent, nor justifiable navigation for the South Brooldyn 
to start out of her slip lapping the Atlantic, which was going ahead 
of her and close alongside of her, when the ordinary course of the 
Atlantic would require her to cross the bows of the South Brooklyn ; 
and particularly so, when the lighter visibly going down the river 
would cômpel the Atlantic to turn to port sooner than usual, as 
the South Brooklyn ought to hâve perceived. The ordinary course 
of the Brooklyn was to pass under the stern of the Atlantic. Eeason- 
able pradence, and the spirit, if not the exact letter of the state 
law, which forbids vessels to pass witbin 60 feet of each other, re- 
quired her to wait until the Atlantic was sufflciently clear. More- 
over, by going out prëmaturely, as she did, she presently had to stop 
or slow, when directly in front of other vessels coming down river, 
and could not "keep her course and speed"; and that was directly 
calculated to mislead other vessels, and to bring on collision by 
thwarting their expeetations ; because they could not anticipate such 
a stop. The Britannia, 153 U. S. 130, 141-143, 14 Sup. Ct 795; The 
Nutmeg State, 62 Fed. 847. It was this stop that was the immédiate 
cause of this collision. The tug would not naturally suppose that 
the ferryboat would stop in the stream or materially check her 
speed a few moments after starting when directly in front of the 
tug; and the tug, no doubt, calculated on passing safely astern ot 
the South Brooklyn. The tug was not in such a position as to enable 



266 FEDERAL REPOETEB, VOl. 65. 

her pilot to perceive arid appreciate fixe précise naTïgation necèssary 
for the South Brooklyn; so that I cannot hold the tug chargeable 
with. knowledge that thé South Brooklyn would be obliged to stop 
as she did; while the South Brooklyn, on the other hand, was in 
position perfectly to understand that necessity before she started. 

It is thèse two circumstances, the close proximity of the Atlantic, 
and her own inability to continue her course, maMng it sufflciently 
évident to the South Brooklyn that by her prématuré start she would 
be obliged to stop in the path of other vessels just outside the 
slip, and thus mislead them, which make this case whoUy différent 
from that of The Breakwater, 39 Fed. 511, affirmed in 15 Sup. Ct. 
99, where no such embarrassment or tendency to mislead existed. 

I must find the South Brooklyn, therefore, to blâme; because her 
imprudent navigation manifestly contributed to the collision. See 
The Boston, Olcott, 407, 414, Fed. Cas. No. 1,672; Randolph v. The 
United States, Newb. 497, 500, Fed. Cas. No. 11,562; The Electra, 
1 Ben. 282, Fed. Cas. No. 4,337; The Nereus, 23 Fed. 448, 456; The 
John S. Darcy, 29 Fed. 644, 

2. The tug was navigating unlawfuUy too near the shore. She 
claims that she did ail she could to avoid collision after the signais 
of one whistle were exchanged, and that it was iheffectual only be- 
cause the ferryboat stopped and then swung her stern to port This 
tug, as in the Intrepid, 48 Fed. 327, and The Brooklyn, 62 Fed. 739, 
had the ferryboat on her starboard hand, and was bound to keep 
out of the way. 

I am not quite satisfled as to the tug's immédiate reversai âfter 
thie exchange of signais, since she would naturally stop in the water 
very quickly when moving slowly against a strong tide. But aside 
from that considération, I must hold the tug in fault not only for 
navigating too near the mouth of the ferry slips, as above stated, 
but for not stopping her engines when off pier 5, at the time when 
the ferryboat's flrst starting signal was heard and understood. She 
was then only 500 or 600 feet at most above the line of the ferry- 
boat's course, which would naturally swing towards her in the 
strong flood, The tug was bound to aUow a reasonable margin for 
the contingencies of navigation, — a rule continuaUy applied in the 
interest of life and property. The CarroU, 8 Wall. 302; The Bene- 
factor, 14 Blatchf. 254, Fed. Cas. No. 1,298; The Oyclops, 45 Fed. 
124, and cases there cited; The Beta, 40 Fed. 899, and cases there 
cited. 

If instead of observing this obligation, close shaving is indulged 
in, it must be at the risk of being held liable for contributory nég- 
ligence, if accident ensues. The damages are, therefore, divided. 
Decree for the libelant against both vessels. 
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OBNTRAL TRUST CO. OP NEW YORK v. CHARLOTTE, G. & A. R. 00. 
et aL (BOUKNIGHT, Intervener). 

(Circuit Court, D. South Carolina. December 31, 1894.) 

1. COIÎSTITUTIONAL LaW— OBLIGATION OP CONTKACTS — JuDGMENT LiEN— SoUTH 

Caroi-ina Statuts. 

B. recovered a judgment. In South Carolina, for personal injuries, 
against the 0. R. Co., a corporation chartered by the States of North Caro- 
lina, South Carolina, and Georgia, and ownlng a Une of road runnlng 
through the three states. Long before the accident causing the Injury, the 
railroad company had mortgaged its road, to secure an issue of bonds, 
and the mortgage had been duly recorded. It had also leased its road to 
another company, which was operating it when the accident happened- 
A statute of South Carolhia, In force when the mortgage was made, pro- 
vlded that, when a cause of action against a railroad corporation for Per- 
sonal Injuries should be prosecuted to judgment, the judgment should re- 
late back to the date when the cause of action arose, and be a lien as of 
that date, of equal force wlth the lien of employés for wages, and should 
take preeedence of any mortgage glven to secure bonds. The mortgage 
having been foreclosed, B. Intervened, asking for payment of hls judgment 
In advance of the bonds. Held, that the statute referred to, having been in 
force when the mortgage was made, and so having entered into and be- 
come a part of the contract, was valid, and did not displace or Impair the 
lien of the mortgage. 
t, Samb— Liability of Railroad Coeporation for Acts op Lessbe. 

Held, further, that the judgment recovered by B. was entitled to the pro- 
tection of the statute, the South Carolina court having jurisdiction of the 
subject-matter, though the accident occurred in Georgia, and the C. R. 
Co. being responslble, under the law of both South Carolina and Georgia, 
for ail acts of its lessee unless specially released from such responsibility 
by the législature and no such release appearing in this case. 
3. Same — Effeot of Judgment. 

Held, further, that the trustées of the mortgage had no rlght to be made 
parties to B.'s suit for damages, and the judgment in such suit was con- 
clusive as against them, if the court had jurisdiction, and in the absence 
of fraud or collusion. 

This was a suit by the Central Trust Company of New York against 
the Charlotte, Columbia & Augusta Eailroad Company and others 
for the foreclosure of a mortgage. After a sale of the road, Joseph 
H. Bouknight interyened, asking payment of a judg-ment against the 
railroad company. 

Sheppard Bros., E. F. Verdery, and Fleming & Alexander, for pe- 
titiôner. 
Henry Crawford, for défendants. 

SIMONTON, Circuit Judge. This is an intervention by pétition, 
praying payment of a judgment obtained against the Charlotte, Col- 
umbia & Augusta Eailroad Company for personal injuries. The pe- 
titioner asks that his judgment be declared a lien superior to that 
of the first mortgage upon the property of the said company. As 
this mortgage bas been foreclosed under the order of this court, the 
purchaser at the sale has corne in, and resists the prayer of the pé- 
tition. Secor T. Singleton, 41 Fed. 728. The cause has been heard 
on the pleadings, the master's report, with the testimony, and on 
the exceptions duly âled thereto. The Charlotte, Columbia & Au- 
v.66F.no.3— 17 
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gusta Railroad Company had Its tennini at Charlotte, N. C, and 
Augusta, Ga. It passed across the state of South. Carolina, and by 
far the largest part of its track was in the last-named state. It was 
incorporated by the three states of North Carolina, South Carolina, 
and Georgia, under the same corporate désignation, owned ail the 
property, and was in practical effect one corporation. In 1886, the 
Charlotte, Columbia & Augusta Eailroad Company, styltng itself a 
"corporation," created by and organized under the laws of North Caro- 
lina,' SoTith Carolina, and Georgia, leased ail of its franchises and 
property in the three states, including the whole line of railway 
"from Augusta to Charlotte," constituting 191 miles of "continuous 
railway," to the Eichmond & Danville Railroad Company. Thence- 
forward ail the rolling stock on the road was owned and ail of its 
opérations were controUed and managed by the lessee company, 
whose agents, without interférence on the part of the lessor, were in 
charge of ail the business on the road. The Eichmond & Danville 
Eailroad Company, and ail its property and leased lines, went into 
the hands of receivers in June, 1892; and the Charlotte, Columbia 
& Augusta Eailroad Company was placed in the hands of receivers, 
at the instance of its own mortgage creditors, in July, 1893. When 
the lease above referred to was made, there was a mortgage upon 
ail the property and franchises of the Charlotte, Columbia & Augusta 
Eailroad Company, executed to secure certain bonds, bearing date 
July 1, 1883. The mortgage covered the property in the three states, 
and was duly recorded, according to law in South Carolina, in the 
several counties through which the road ran. When that mortgage 
was executed, there was on the statute book of the state of South 
Carolina (Gen. St. § 1528) the foUowing provision of law : 

"Whenever a cause of action shall arise against any railroad corporation 
for Personal Injury or injury to property sustained by any person, and such 
cause of action shall be prosecuted to judgment by the person injured, or his 
or their légal représentatives, said judgment shall relate back to the date 
when the cause of action arose, and shall be a lien as of that date, of equal 
force and efCect with the lien of employés for wages, tipon the income, prop- 
erty and franchises of sald corporation, enforcible in any court of compétent 
jurisdletion by attachment or levy and sale under exécution, and shall take 
precedence ajid priority of payment of any mortgage, deed of trust or other 
security given to secure the payments of bonds made by sald railroad com- 
pany: provided, any action brought under thls section shall be commenced 
wlthin twelve months from the time that said Injury was sustained." 

On 24th November, 1891, the petitioner purchased at Trenton, in 
South Carolina, a station on this road, a round-trip ticket from Tren- 
ton to Augusta and back, from the Eichmond & Danville Eailroad, 
the lessee; and on this ticket proceeded to Augusta, Ga. On his 
return, before the train had gone out of Augusta, he was injured in 
his person by the aUeged négligence of the agents of the railroad 
company carrying him. He brought his action therefor against the 
Charlotte, Columbia & Augusta EaUroad Company, in the court of 
common pleas for Edgefleld county, S. C, within 12 months there- 
after; and on the 18th March, 1893, obtained a verdict, subsequently 
entered in judgment in the sum of |10,000, and costs. An appeal 
was talien from this judgment to the suprême court of South Caro- 
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lina, and tke judgment of the lower court was affirmed, after fuU 
hearing. 19 S. E. 915. TMs judgment roU was produced before the 
master. He reported in favor of the prayer of the pétition. Excep- 
tions were taken to his report. The cause bas been exhaustively 
argued. 

The first question is as to the validity of this provision of the stat- 
ute law of South Oarolina. It is said that practically it displaces, 
and to this extent renders null, a prior recorded lien. This section 
has never been construed by the court of last resort of the state, and 
this court must reach its own conclusion. Ail contracta are made 
with référence to the law of the state in which the subject-matter of 
the contract is, and in which the cbntract is made. This certainly 
is true with regard to mortgages by a railroad corporation. The law 
«nters into and becomes a part of the contract, as if it were there 
in express terms. Brine v. Insurance Co., 96 U. S., at page 634; 
Insurance Oo. v. Cushman, 108 U. S. 52, 2 Sup. Ct. 236. It is recog- 
nized in Provident Sav. Inst. v. Jersey City, 113 TJ. S. 506, 5 Sup. Ct. 
612, and in Railroad Co. v. Hamilton, 134= U. S., at page 301, 10 Sup. 
Ct. 546. In this particular case the section which is under considéra- 
tion is a part of the gênerai law regulating railroad corporations. 
The provisions of the chapter are declared to be amendments of the 
charters of ail railroad corporations theretofore created in this state. 
Gen. St. § 1416. This section restricts the power of railroad cor- 
porations to exécute mortgages of the franchises and property to 
the extent that they cannot create a lien superior to that of judg- 
ments obtained against them for personal injuries incurred in the 
exercise of their franchises. See Mor. Priv. Corp. § 1120. When, 
therefore, the Charlotte, Columbia & Augusta Eailroad Company, in 
1883, entered into this flrst mortgage contract, and thereby cove- 
nanted with the trustée to give the bondholders, secured by the mort 
gage, a first lien on ail of its property and franchises in South Caro- 
lina, this must mean subject to the law now of force in this state. 
And as the law of 1882, then in force, provided that certain judg- 
ments obtained whenever a cause of action shall arise against ^ny 
railroad corporation shall hâve lien which shall take precedence of 
any mortgage, this provision entered into the mortgage contract. 
The lien of the mortgage is declared subordinate to such judgment 
liens; and, in accepting the mortgage under thèse circumstances, 
the mortgagee gives his assent to this. The lien of the mortgage is 
not displaced. It is defined and restricted with full notice to the 
mortgage creditor. 

Is the judgment in question one of the class of judgments secured 
préférence by this section of the General Statutes? Was it obtained 
in a court Of compétent jurisdiction, upon a cause of action for which 
the mortgagor was liable? The injury was received in the state of 
Georgia. The track upon which the injury was received was that of 
the Georgia corporation. The persons through whose négligence 
the injury was incurred were in the employment of the Richmond & 
Banville Railroad Company, and not under the control of the Char- 
lotte, Columbia & Augusta Railroad Company. The petitioner was 
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carried upon a ticket issued by the Richmond & Banville Eailroad 
Company, not of the mortgagor company. Under thèse circumstan- 
ces, did ihe court which rendered this judgment hâve junsdiction 
over the subject-matter and person in the suit? 

Although the Charlotte, Columbia & Augusta Railroad Company 
held a charter from three states, and was incorporated by each, for 
the purposes of contracting, suing, and being sued, it is a single cor- 
poration in fact and in law. Mor. Priv. Corp. § 996; Stone v. Trust 
Co., 116 U. S. 307, 6 Sup. Ct. 334, 388, 1193 ; Graham v. Eailroad Co., 
118 U. S. 161, 6 Sup. Ot. 1009. The action is for a tort,— a transi- 
tory action, — and could be brought wherever the défendant could be 
served. The right of action was not conflned to the territory of the 
state of Georgia where the injury was received. Dennick v. Rail- 
road Co., 103 U. S., at page 18; Railroad Co, v. Babcock, 154 U. S. 
196, 14 Sup. Ct. 978. The plaintifE in the action was a passenger, 
holding a retïirn ticket from Trenton, in South Carolina, to Augusta. 
He was injured by the common carrier while in possession of that 
ticket, and on the train because of that ticket But this carrier was 
the Richmond & Banville Railroad Company. The train and the 
agents on the train were in the control of that company, and not of 
the company défendant in the suit at law. Boes this relieve the 
défendant? A railroad corporation accepting and operating under 
its charter assumes duties to the public. Among thèse, perhaps, 
the chief of them is the safe carriage of passengers and freight. The 
sanction for the performance of thèse duties is pecuniary responsi- 
bility to the parties injured. In considération of the public grant, it 
contracts to exercise its privilèges and perform thèse duties. When, 
therefore, instead of doing this itself, it, of its own volition, and for 
valuable considération, exécutes a lease to another corporation substi- 
tuting that other in its place, it cannot free itself from the obliga- 
tions it bas incurred withoat the consent of the power creating it. It 
cannot escape from responsibility for the acts of its lessee. Were it 
otherwise, the lessor would enjoy an income from the use of its fran- 
chises, and be free from the burdens which thèse franchises impose. 

The Richmond & Banville Railroad Company were lessees for 99 
years of ail the property and franchises of the Charlotte, Columbia 
& Augusta Railroad Company. It is the settled law of South Caro- 
lina that a railroad company clothed with a franchise cannot escape 
the performance of the obligations arising from that franchise, or from 
the gênerai law of the state, by a voluntary surrender of its property 
and franchise into the hands of a lessee. National Bank v. Atlanta, 
etc., Ry. Co., 25 S. C. 222; Harmon v. Railroad Co., 28 S. C. 404, 5 S. E. 
835. In this case the lessor was held responsible for cattle killed 
by the négligence of the agents of lessee. ïïart v. Railroad Co., 33 
S. C. 427, 12 S. E. 9. This was an action against this same corpora- 
tion, the Charlotte, Columbia & Augusta Railroad Company, for Per- 
sonal injuries received from the négligence of employés of the Rich- 
mond & Banville Railroad Company, its lessee, under the lease above 
referred to. Bouknight v. Railroad Co., 19 S. E. 915, the case at 
bar, ia which, after a learned and exhaustive argument, reviewing 
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ail previous cases, the court adhered to its previous rulings, and held 
the action well brought, conflrming the judgment below. The same 
rule exista in Georgia. The original obligation of a railroad cor- 
poration to the public cannot be discharged except by législative en- 
actment, consenting to and authorizing the lease, with an exemption 
granted to the lessor company f rom liability. Législative consent to 
the lease is not sufflcient There must be a release from the obliga- 
tion of the company to the public. Singleton v. Eailroad Co., 70 Ga- 
471, 48 Am. Eep. 574, and notes; Railroad Co. v. Mayes, 15 Am. 
Rep. 678. The same doctrine is laid down by the suprême court of 
the United States in Railroad Co. v. Brown, 17 Wall. 450, afflrmed in 
Railroad Co. v. Jones, 15 Sup. Ct 136. There are authorities vs'hich 
take an opposite view, notably Arrovesmith v. Railroad Co., 57 Fed. 
165. But the conclusion hère reached is sustained in the courts of 
Georgia, where the cause of action arose, and in South Carollna, where 
the judgment was rendered. Apart from any gênerai principle of 
law, an examination of the lease between the Richmond & DanvUle 
Railroad Company and the Charlotte, Columbia & Augusta Railroad 
Company will show that the lessee was condueting this road wholly 
in the interest of the lessor, and to this extent occupying the place of 
its operating agent. The covenants of the lease on the part of the 
lessee are that it will appropriate and apply the whole of the receipts, 
income, and revenues derived from the use and opération of the said 
demised Unes to the purposes and in the manner f ollowing, that is to 
say: (1) To operating expenses, cost of new rolling stock, improve- 
ments and betterments on the property, payment of ail claims and 
charges now or hereafter payable by the 1 essor growing out of the 
use of the property prior to the lease, premiums of Insurance, and ail 
taxes leviable on the property. (2) The payment of the necessary 
expenses, not exceeding $1,500 per annum, to keep up the corporate 
organization of the lessor. (3, 4, 5, and 6) Payment of interest on 
bonds secured by mortgages of the lessor, dated May 1, 1867, Sep- 
tember 1, 1869, October 15, 1872, and the mortgage of July 1, 1883. 
(7) "Any and ail residue of said receipts, income, and revenues re- 
maining after each and eA'ery of the above mentioned and specifled 
payments hâve been made shall be paid over to the said party of the 
flrst part (the lessor) and be by it applied to the payment of dividends 
upon its capital stock, as its board of directors may direct." "Qui 
sentit commodum sentire débet et onus." 

In his clear and forcible argument, the counsel for the trustée of 
the flrst mortgage and the purchaser contended that this judgment 
does not corne within that class of judgments protected by the South 
Carollna statute, acd, even if it were such a judgment it cannot 
operate but as res inter alios acta, the trustées not being parties to 
the action; that they hâve the right to inquire into the facts on 
which the verdict was based, and upon such inquiry to set it aside. 
Sustaining his flrst proposition, he calls attention to the stress laid 
on the cause of action.' Not only are thèse words used three times 
in the section, but the lien of the judgment is made to relate back to 
the date of the origin of the cause of action. The conclusion is that 
the statute conflues itself to causes of action originating in this state. 
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This construction he contends is strengthened by the fact that thé 
section is a part of the chapter prescribing régulations for the pré- 
vention of accidents, and concerning the responsibility therefor, ail 
of which are local in their coloring. A suit can be maintained in 
South Carolina upon a cause of action originating in Georgia, and 
the Charlotte, Columbia & Augusta Railroad Company is liable to be 
sued in its corporate name in any of the states incorporating it. 
Wherever, by either the common law or the statute law of a state, 
a right of action bas become flxed and légal liability incurred, that 
liability may be enf orced and the right of action pursued in any court 
which has jurisdiction of such matters and can obtain jurisdiction of 
the parties. Dennick v. Railroad Co., 103 U. S. 18. In Railroad Co. 
V. Babcock, 154 U. S. 197, 14 Sup. Ct. 978, the action was for the 
death of a man killed on the railroad in Montana. The law of Mon- 
tana gave a right of action. The suit was brought in Minnesota. 
Not only was the jurisdiction maintained, but the recovery was 
governed by the laws of Minnesota. Thé statute of South Carolina 
is very gênerai in its terms: "Whenever a cause of action shall 
anse against any railroad corporation"; "and such cause of action 
shall be prosecuted to judgment," — that is to say, judgment in this 
state. Thèse are the only conditions, — a cause of action existing, 
cognizable in South Carolina; a suit thereon prosecuted to judgment 
in this state. 

His second proposition is that this judgment is res inter alios 
aeta, and can be challenged by those claiming under the mortgage. 
The cause of action upon which this judgment was had was_ cogniza- 
ble only in a court of law. The proceedings were in a court of law. 
To thèse proceedings the mortgage trustées were not only not neces- 
sary parties; they would hâve been improperly made parties, and 
the joinder would hâve been demurrable. When the mortgagees 
took this mortgage, they did so with notice of the priority of this 
kind of judgment, oljtainable only in this way, — a way in which they 
could not be parties, — and with that notice and its conséquences 
they accepted the mortgage. But this does not deprive the mort- 
gage créditer of his property without due process of law. "ViTien, 
in marshaling the assets of this insolvent railroad company, the 
mortgage créditer s and those claiming through them are met by 
this judgment and its claim to priority, they hâve the right to ex- 
amine it, to look into the cause of action, to ascertain when and 
where the action was brought, to know if the conditions of the law 
existing when their mortgage was executed hâve ail been complied 
with. They hâve the right to inquire into the jurisdiction of the 
court, and, above ail, they are entitled to know that there was no 
fraud or collusion or gross neglect in obtaining the judgment. But, 
when ail thèse are established, this judgment, when duly pleaded 
and proved in the court of the United States sitting in South Caro- 
lina, has the eiîect, not only of prima facie évidence, but of conclu- 
sive proof of the rights thereby adjudicated. A refusai to give it 
force and effect in this respect, which it has in the state in which 
it was rendered, dénies to the judgment créditer a right secured to 
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him by the constitution and laws of the United States. Hunting- 
ton V. AttriU, 146 U. S. 685-686, 13 Sup. Ct. 224. 

The judgment of the state court is produced in thèse proceedings, 
net in order to establish a demand against the mortgagees or their 
property, or to assail the validity of their mortgage, but for the pur- 
pose of showing that the claim of the petitioner cornes within the 
protection of the South Carolina statute. It is entitled to full faith 
and crédit. "When such a judgment is presented to the court for 
affirmative action, while it cannot go behind the judgment for the 
purpose of examining into the validity of the daim, it is not pre- 
cluded from ascertaining whether the claim is really one of such 
a nature that the court is authorized to enforce it" Wisconsin v. 
Pélican Ins. Co., 127 U. S. 293, 8 Sup. Ct. 1370. In Hassall v. Wil- 
cox, 130 U. S. 493, 9 Sup. Ct. 590, there is nothing which conflicts 
with thèse views. In that case the intervener claimed a lien prior 
to the mortgage under a statute of Texas, creating a mechanic's 
lien, and giving it priority. The statute was of force when the 
mortgage was executed. The proceedings for establishment cl the 
lien were instituted long after that date. The suprême court of the 
United States held that the trustées of the mortgage had the right 
to corne into the circuit court of the United States, and contest the 
priority of the lien, and, as the claim originated after the mortgage 
was made, to compel the intervener to prove afflrmatively in that 
court the existence and priority of his lien under the statute of Texas. 
He failed to db so. On the contrary, the record showed that under 
the law of Texas he had no lien. The judgment was attacked 
because obtained by fraud and collusion upon a note without con- 
sidération, and in a suit brought after the tirae permitted in the 
statute. In the case at bar the purchasers, exercising the right of 
trustées of the mortgage, hâve come into this court, and hâve chal- 
lenged the lien of the judgment, and, in reply to the challenge, hâve 
had exhibited to them a judgment against the common debtor for 
Personal injuries, obtained in a suit brought within 12 months after 
cause of action arose, without shadow of fraud or collusion. The 
conditions of the South Carolina statute are thus fulfilled. 

It is objected that the spécial master contented himself with the 
production of the judgment roU, and that he erred in not requiring 
évidence as to the facts of the case. But the law of South Caro- 
lina gave the preferred lien to the judgment. The existence of the 
cause of action would not hâve availed, unless it were reduced to 
judgment in an action brought within 12 months after it originated. 

It is urged that the master has given priority to a judgment en- 
tered long after the record of the mortgage, obtained upon a cause 
of action originating several years after the mortgage had been 
executed, and had becoine a recorded lien. This is so, but it is not 
an anomaly in the law. In Provident Sav. Inst. v. Jersey City, 113 
U. S., at page 514, 5 Sup. Ct. 612, Justice Bradiey discusses a law 
of New Jersey which gave priority to water rates over recorded 
liens on realty. Passing by the question whether thèse rates were 
a tax or an assessment for beneflts, he treats the rents imposed 
for water actually used as valid, on the ground of an implied con- 
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tract to pay them. The question was as to the constitutionality 
of the statute, passed in 1852, giving such rents, due under such a 
contract, priority over ail mortgages. The mortgages were made 
in 1863 and 1869. The water rents were due in 1871. The case 
came up on foreclosure of the mortgages. The learned justice says: 

"What may be the effect of thèse statutes in this regard upon mortgages 
which were created prior to the statute of 1852 It is unnecessary at présent to 
inqulre. The mortgages of complainant were not created prlor to that stat- 
ute, but long subséquent thereto. When the complainant took the mortgages, 
It knew what the lavv was; It knew that by the law, if the mortgaged lot 
should be supplied wlth Passaic water by the city authorities, the rent of 
that water, as regulated and exacted by them, would be a flrst lien on the lot. 
It chose to take its mortgages subjeet to the law. It Is idle to contend that 
a postponement of its lien to the water rents, whether aftér accruing or not, 
is a deprivation of its property without due process of law. Its own volun- 
tary act— its own consent— is an élément in the transaction." 

So, in the admiralty jurisdiction, in which the most exact justice pre- 
vails, the recorded lien of a mortgage of a vessel ia postponed to a 
claim for' damages in a collision occurring months aiter the exécu- 
tion and record of the mortgage. 

The learned counsel also urges that, when this suit and judgment 
were being prosecuted, the property was in the hands of a receiver 
of this court. This is an error. The Eichmond & Banville Kail- 
road Company was in the hands of a receiver. But no receiver was 
appointed for the Charlotte, ColumMa & Augusta Eailroad Company 
untU 28th July, 1893, after the judgment was had. This opinion 
has already exceeded reasonable limita. 

It is ordered that thèse exceptions be overruled, and the report 
of the spécial master be conlirmed. Let a décrétai order be pre- 
pared accordingly. 



CENTRAL TRUST CO. OF NEW YORK v. CHARLOTTE, C. & A. E. CD. 
et al. (WYLIE, Intervener). 

(Circuit Court, D. South Carolina. January 5, 1895.) 

RàiLROAD FoEECLOSDKE— Claims Entitled to Préférence— Rbnt 0» Leased 
Lines. 

The L. R. Oo. was leased to the C. R, Co., which undertook to pay, as 
rent, the coupons on certain bonds of the L. R. Co. The lease created no 
lien on the property of the lessee company for the rent After the making 
of the lease, the C. R. Co. mortgaged its road, to secure an issue of bonds. 
Suit was afterwards brought to foreclose this mortgage, and a receiver of 
the property of the C. R. Co. appointed; at a time when that company was 
in default in payment of certain coupons of the L. R. Co., and durlng such 
default had pald certain coupons on its own bonds, secured by the mort- 
gage. The receiver refused to operate the leased line, and did not take 
possession thereof. The C. R. Co. haviug been sold, a holder of bonds of 
the L. R. Co. applied for payment, out of the purchase money, of the 
coupons which were due when the C. R. Co. went into the hands of the re- 
ceiver. Hdd, that such coupons, as rent of the leased road, did not form 
part of the operating expenses of the road, and were not entitled to priority 
over the lien of the mortgage. 

This was a suit by the Central Trust Company of New York 
against the Charlotte, Columbia & Augusta Eailroad Company and 
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others for the foreclosure of a vaortgage. After a sale of the road, 
Joseph Wylie intervened, by a pétition, asking payment of certain 
daims. The cause was heard upon a motion by complainant to 
strike the pétition f rom the Aies. 

J. S. Muller and S. W. Melton, for petitioner. 
Henry Crawford, for mortgage troistees. 

SIMONTON, Circuit Judge. This case cornes up on a motion to 
strike from the files the pétition in this case, and to set aside 
the order requiring respondents to answer thereto. The pétition 
was filed in the main cause by a bondholder of the Chester & Lenoir 
!Narrow-Grauge Railroad Company, on behalf of himself and ail other 
holders of coupons of mortgage bonds of the said narrow-gauge rail- 
road Company, maturing January 1, 1893, who may corne in, etc. He 
avers in his pétition: That the said Chester & Lenoir Narrow- 
Gauge Railroad Company, a corporation, on 22d September, 1882, 
executed a lease for 99 years, of ail of its property and franchises, to 
the Charlotte, Columbia & Augusta Eailroad Company, another cor- 
poration. One covenant by way of payment of the rents thereon 
reserved was that the lessee company would pay the interest on the 
mortgage bonds of the lessor company then outstanding. Among 
thèse were the bonds whose coupons he holds. That the lessee 
entered nnder this lease, and operated the leased railroad until Ist 
December, 1893, when it refused longer to retain possession of it, 
and tendered it back to the lessor, and then abandoned it, so that 
the lessor was compelled to retake possession of the leased premises. 
That recently the Charlotte, Columbia & Augusta RaUroad has been 
sold, under the decree of this court, foreclosing a mortgage securing 
the flrst Consolidated bonds of the said last-named railroad com- 
pany, with a proviso in the decree that ail such claims as may be 
decreed by the court to be prior in lien or equity to the lien of the 
mortgage foreclosed in said suit shall be paid out of the proceeds 
of such sale, in priority to said Consolidated bonds. That the rent 
o( this road leased to the Charlotte, Columbia & Augusta Railroad 
Company, accruing from time to time in the shape of maturing cou- 
pons on the bonds of the class held by petitioner, was a part of the 
operating expenses of the Charlotte, Columbia & Augusta Railroad 
Company, and as such entitled to be paid out of current income, 
prior to the interest on its bonded debt. That coupons on thèse 
mortgage bonds of the Chester & Lenoir road, maturing January 1, 
1893, were not paid, in ail |12,250, and hâve not been paid, but that 
the current earnings of the Charlotte, Columbia & Augusta Railroad 
Company, applicable thereto, were diverted to pay coupons of the 
Consolidated bonds of the last-named company, maturing at that 
time, to the amount of $15,000. The prayer is that this diversion 
be now corrected, and the moneys diverted be paid out of the pro- 
ceeds of sale. 

The respondents, the Central Trust Company of New York, upon 
being served with a copy of the pétition, corne in and move to strike 
it from the files, and to vacate the rule to show cause, on four 
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grounds: (1) That the petitioner, one of several bondholders, bas 
no right to file this pétition, as he neither allèges nor shows any 
request to the trustée of the mortgage to institute the proceedings, 
or any refusai on the part of the trustée to do so. (2) That the peti- 
tioner fails to show that there are any moneys or funds in court, or 
in the hands of the receivers, from which the coupons mentioned 
in the pétition can be paid. (S) That it appears from the pétition 
and the record in this cause that the coupons mentioned in the péti- 
tion hâve no priority, and are not entitled to any priority, over the 
lien of the first Consolidated mortgage of the Charlotte, Columhia 
& Augusta Eailroad Company, foreclosed in this suit. (4) That the 
petitioner has shown no right to intervene. 

This motion is in the nature of a demurrer, based on the whole 
record. To understand the case fully, certain facts must be noted 
which are in the record. The Eichmond & Banville Eailroad Com- 
pany, a great railroad System, was put into the hands of receivers, 
by original proceedings in the circuit court of the United States 
for the Eastém district of Virginia, and by auxiliary proceedings 
in other districts, including the circuit court of this district. It 
owned, as a part of its system, a lease for 99 years of the Charlotte, 
Columbia & Augusta Eailroad and its leased lines, the Chester & 
Lenoir Narrow-Gauge Eailroad being one of thèse leased lines. In 
July, 1893, the main cause in which this pétition was filed was 
brought in this court by trustées of a mortgage on the Charlotte, 
Columbia & Augusta Eailroad, dated in 1883. The bill sought the 
foreclosure of that mortgage, and a sale of the property of the Char- 
lotte, Columbia & Augusta Eailroad, no claim being made as to the 
leased lines of lien or otherwise. Eeceivers were appointed under 
thèse proceedings, who took charge of the Charlotte, Columbia & Au- 
gusta Eailroad only, and who refused to operate the leased lines. A 
decree was taken under which the property of the Charlotte, Columbia 
& Augusta Eailroad was sold, which sale did not refer to or include 
any interest in the leased lines. The money in the hands of the 
court is derived from this sale only. 

The first gyound on which the motion of the respondents is based is 
the right of the petitioner to maintain his pétition on his own behalf, 
or on behalf of holders of bonds in like plight with him who shall come 
in, etc. The position is that the suit should be in the name of the 
trustée of the mortgage, in the absence of any showing of his refusai 
or neglect or default The trustée holds the mortgage for the com- 
mon benefit of ail the bondholders and for their security. To any 
proceeding seeking to enforce the mortgage he is the proper party in 
promoting it, and, if he does not appear, his absence must be ac- 
counted for by a refusai or neglect on his part to do his duty, or 
by his default or misconduct. But the position of the petitioner 
is this: He is proceeding on his coupons, and he produces a prom- 
ise on the part of the Charlotte, Columbia & Augusta Eailroad Com- 
pany, under its lease from the Chester & Lenoir Narrow-Gruage 
Eailroad Company, to pay to the bondholders the coupons on their 
bonds as they mature. He contends that this gives to each coupon 
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holder a right to sue. He sustains his position with a wealtli of 
authorities to the efifect "that, when one person makes a promise 
with another for the beneflt of a third, that third person may main- 
tain an action upon it against the promisor in his own name." 
Brown v. O'Brien, 1 Rich. Law, 268; Schermerhom v. Vanderheyden, 
1 Johns. 140; Thompson v. Gordon, 3 Strob. 196. No further discus- 
sion of this point is needed, as the importance of this case calls for a. 
décision of it on its merits. 

Passing by this preliminary question, and coming to the merits 
of the case, the petitioner allèges that the rent of this leased railroad, 
accruing from time to time, in the shape of maturing coupons on its 
mortgage debt, was a part of the operating and current expenses 
of the lessee railroad, and, as such, entitled to payment out of its 
earnings and income, in priority to the payment of principal or in- 
terest of its own mortgage debt; that the payment of coupons on 
the bonds of the Charlotte, Columbia & Augusta Railroad Company, 
maturing Ist January, 1893, the coupons on the bonds of the lessor 
road being unpald, created a diversion; that now this diversion 
should be corrected by requiring payment of the pretermitted cou- 
pons out of the proceeds of sale of the Charlotte, Columbia & Augusta 
Railroad, which bas been sold for the foreclosure of the mortgage 
securing the debt whose coupons hâve thus been improperiy paid. 

The covenant by the lessor iu the lease to the Charlotte, Columbia 
& Augusta Railroad Company is in thèse words: 

"And the sald party of the second part, in considération pf the letting and 
demislng as aforesald of ail the above-described railroad, property, and 
franchises, with their appartenances, doth hereby covenant and agrée to 
and vFith the sald party of the first part that they, the said party of the 
second part, will assume upon themselves the payment of, and will pay,, 
dlrectly to the stockholders of said the Chester and Lenoir Narrow-Gauge 
Railroad Company, or to their treasurer or agent, annnally, a sum equal to 
an annual dividend of one and one-half (1%) per centvim upon the par value 
of the capital stock of said the Chester and Lenoir Narrow-Gauge Railroad 
Company; such payments to be made semiannually, in advance, t'rom the 
date of the transfer of the railroad, property, and premlses hereinbefore de- 
scribed and set forth; also, to assume the payment, by renewal or otherwise, 
of the mortgage bonds of sald the Chester and Lenoir Narrow-Gauge Railroad 
Company; provided, however, that, if the same be paid not by renewal, then 
the amount of said mortgage bonds shall become a debt due to the said party 
of the second part by the sald party of the flrst part, which debt shall be 
secured by a mortgage of ail the railroad, property, and franchises hereinbe- 
fore described; also, to pay the Interest on the mortgage bonds of sald the 
Chester and Lenoir Narrow-Gauge Railroad Company now ontstanding, or 
that may hereafter be Issued, regularly, as the coupons attached to said bonds 
shall mature." 

It will be observed that 'the covenant of the lessee is the considéra- 
tion for the letting of the road for 99 years. ït contains three items, 
— a dividend to stockholders of a fixed sum semiannually; the as- 
sumption of the payment of the mortgage debt; and, as a corollary 
for this, the payment of the coupons on this debt as they mature. 
No allusion whatever is made to current earnings. No percentage of 
them is payable to the lessor, as in St. Louis, A. & T. H. R. Oo. v. 
Clevelandj C, C. & I. Ry. Co., 125 U. S. 658, 8 Sup. Ct. 1011; but it is 
a promise to pay certain moneys, and to do certain things, absolutely 
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and at ail events. This is a contract between the lessor and lessee 
upon the responsibility of the latter, secured by no lien, subject to ail 
tbe contingencies of business. After tbis contract was made, tbe 
lessor Company, for a présent valuable considération, gave a lien, by 
way of mortgage of its own property, to tbe complainant in tbis case. 
This was recorded, and gave a paramount lien. Does this open con- 
tract, without lien, displace the recorded lien, which gave a vested 
right? The language of the suprême court of the United States in 
Kneeland v. Trust Ce, 136 U. S. 97, 10 Sup. Ct. 950, must be borne 
in mind in considering this question. 

"Upon thèse facts we remark, first, that the appointment of a receiver vests 
in the court no absolute control over the property, and no gênerai authorlty 
to displace vested contract liens. Because, in a few specified and limited 
cases, this court has declared that unsecured daims were entitled to priority 
over mortgage debts, an idea seems to hâve obtained that a court appointing 
a receiver acquires power to give such préférence to any gênerai and unse- 
cured clalms. It has been assumed that a court appointing a receiver could 
rlghtfully burden the mortgaged property for the payment of any unsecured 
indebtedness. Indeed, we are advised that some courts hâve made the ap- 
pointment of a receiver conditional upon the payment of ail unsecured in- 
debtedness in préférence to the mortgage liens sought to be enforced. Oan 
anything be conceived which more thoroughly destroys the sacredness of con- 
tract obligations? One holding a mortgage debt upon a railroad has the same 
right to demand and expect of the court respect for his vested and contracted 
priority as the holder of a mortgage on a farm or lot. So, when a court ap- 
points a receiver of railroad property, it has no right to make that receiver- 
ship conditional on the payment of other than those few unsecured claims 
which, by the rulings of this court, bave been declared to bave an équitable 
priority. No one is bound to sell to a railroad company or to work for it, and 
whoever has dealings with a company whose property is mortgaged must be 
assumed to hâve dealt with It on the faith of its personal responsibility, and 
not in expectatlon of subsequently displacing the priority of the mortgage 
liens." 

The petitioner claims that thèse payments on this lease were a 
part of the operating expenses of the Charlotte, Oolumbia & Augusta 
Eailroad, and as such they are entitled to the equity established, ârst, 
in Fosdick v. Schall, 99 U. S. 235, and conflrmed by a long line of 
subséquent décisions of the suprême court of the United States. See 
cases collected in St Louis, A. & T. H. E. Co. v. Cleveland, C, C. & I. 
Ey, Co., 125 U. S., at page 673, 8 Sup. Ct. 1011. The doctrine is 
this: Eailroads are of great public beneflt. They are clothed by 
the public vvith valuable franchises. Thèse franchises are bestowed 
upon them in order to promote prompt and easy communication be- 
tween the several portions of this country. To maintain and pré- 
serve its usefiilness, the railroad must be kept a going concern. 
Whatever expenditures are absolutely necessary to this end are al- 
ways protected by the courts of equity, even against vested liens 
when the latter seek the aid of that court. In effect, the holders of 
thèse liens take them subject to this equity. But it is not every ex- 
penditure made by a railroad company in aid of its opérations, nor 
every contract extending and widening its âeld of opérations, which 
is entitled to this equity. The debt incurred or the expenditure made 
must be necessary to keep the railroad a going concern, — such a debt 
or such an expenditure as without it of one like it, the road would 
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cease its opérations. Thomas v. Car Co., 149 U. S. 111, 13 Sup. Ct. 
824. The language of Fosdick v. Schall is "necessary operating and 
managing expenses, proper equipment, and useful improvements." 
In Kneeland v. Trust Co. the language Is "a few specifled and limited 
cases." In Bound v. Eailway Co., 7 C. C. A. 322, 58 Fed. 480, the cir- 
cait court of appeals discuss an allowance made by the court below 
for steel rails furnished the railway company, for which notes had 
been given, payable out of earnings. They reversed the court below, 
and declared the claim not to be within Posdick v. Schall. 

"The clalm," says the court, "Is quite différent from their ordlnary and 
necessary current expenses of operating a railroad, contracted but a short 
time before the receivership, and which, by the sudden action of the court, 
are left unpald." 

The court go on: 

"The suprême court has recently, in Thomas v. Car Co., 149 U. S. 95, 13 
Sup. Ct. 824, indicated the narrow limits to which an equity court should 
confine Itself in allowing any unsecured claim to displace vested contract 
liens. Wages due employés, current operating expenses, current balances of 
ticket and freight money arlslng from indispensable business relations, and 
similar current debts accrulng within 90 days, are recognized as among the 
limited class of clalms which, in its discrétion, the court may allow to hâve 
prlority." 

The leamed counsel for the petitioner insist that the considération 
for the lease must be treated as rental, and that the rental of a leased 
Une is a part of the operating expenses of the road. The rental 
under a lease is no more a part of the operating expenses of a railroad 
than the rental for cars and locomotives in actual daily use on the 
road. Yet from Fosdick v. Schall, 99 U. S. 235, — the case which rec- 
ognized and enforced this equity relied on, down to Thomas v. Car Co., 
149 U. S. 95, 13 Sup. Ct. 824, the last reported case on this doctrine 
the rental of cars necessary to operate the road for six months prior 
to the receivership was disallowed as a claim on the fund. 

In Eailroad Co. v. Humphreys, 145 U. S., at page 102, 12 Sup. Ct. 
787, it was sought to obtain payment of rent due on a leased road from 
the corpus of property sold by the court. The suprême court state 
the question : 

"Were the petltloners entitled to the relief they prayed, upon any ground 
heretofore recognized as justlfying such an imposition upon the corpus of the 
property in prlority to the clalms of lien creditorsî" 

In refusing the relief, the court again déclares what classes of 
debts are protected under Fosdick v. Schall. The court says: 

"In Morgan's L. & T. Railroad & Steamship Co. v. Texas Cent. Ry. Co., 137 
V. S. 171, 197, 11 Sup. et. 61, we said that the doctrine of Fosdick v. Schall, 
99 U. S. 235, is, 'that a court of equity may make It a condition of the Issue 
of an order for the appotntment of a receiver that certain outstanding debts 
of the company shall be paid from the Income that may be coUected by the 
receiver or from the proceeds of sales; that, the property being in the hands 
of the court for administration, as a trust fund for the payment of incum- 
brances, the court, in putting it in condition for sale, may, if needed, recognize 
the clalms of material men and laborers, and some few others of similar 
nature, accruing for a brief period prior to its intervention, where current 
earnings hâve been used by the company to pay mortgage debt or improve 
the property, Insteaâ of to pay current exjyenses, under circumstances raising 
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an eqvjlty (or thelr restoratlon,— as, for Instance, where the company, being 
InSolTent and in default, Is allowed by the mortgage bondliolders to remain 
in possession and operate tlie road long after tliat default bas become uotori- 
ous, or where the compajiy bas been suddenly deprived of the control of ita 
property,— and the pursuit of any other course might lead to cessation of 
opération.' " 

See, also, United States Trust Co. t. Wabash W. Ey. Co., 150 U. S. 
289, 14 Sup. et. 86. : 

The broad principle is stated in New York, P. &. 0. R. Co. r. New 
York, L. E. & W. R. Co., 58 Fed. 281 : 

"Rent accruing before the receivership * .* • is not entitled to any pri- 
ority. It is an unsecured liability, and must rank along with ail other daims 
on the final distribution of the assets of the lessee company." 

The only case in the fédéral court which seems to adopt a contrary 
doctrine is St Louis, A. & T. H. R. Co. t. Cleveland, C, C. & I. Ry. 
Co;, 125 U. S. 658, 8 Sup. Ct. 1011. In that case the leased line was 
a part of the main trunk, over which ail the business of the road 
passed, and by which alone the line reached the Mississippi. The 
terms of the lease were payment of 30 per cent, of the gross earnings 
of the leased line. The façts of the case did not bear out the conten- 
tion that thèse earnings had been diverted, nor enable the court to 
pass upon the contention that the gross earnings of the leased road 
were a fund impressed with a trust to pay 30 per cent, of theni to the 
lessor. In conséquence of this, the case gave no préférence to the 
claim for rent of this leased line. Ail that the justice says on the 
préférence of rent is obiter dictum. At ail events, it is in conflict 
on this point with every other case on the subject, and for this reason, 
apparently, Mr. Justice Brewer alludes to it in Kneeland v. Trust 
Co., 136 U. S., at page 98, 10 Sup. Ct. 950. 

"It is the exception, and not the rule, that such priority of liens can be dis- 
placed. We emphasîze the fact of the sacredness of contract liens for the 
reason that there seems to be growing an idea that the chancelier, in the ex- 
ercise of his équitable powers, has unllmited discrétion in this matter of 
displaoement of vested liens. St. Louis, A. & T. H. K. Co. v. Cleveland, C, C. 
& I. Ey. Oo., 125 U. S. 658, 8 Sup. Ct 1011." 

An examination of the case of Miltenberger v. Railroad Co., 106 
U. S. 286, 1 Sup. Ct. 140, will show that it does not sustain the posi- 
tion of the petitioner. It is an authority to the contrary. A claim 
was made for rent on behalf of the Evansville Railroad. This road 
ran from Eockville to Terre Haute, 23 miles. The mortgagor had in 
June, 1872, hired that road by a written lease, terminable by either 
party on notice, at a rental of |2,012.50 per month; and the covenants 
of the lease were to maintain the road in good condition, and to per- 
mit the Evansville Company to use six miles of it at a stipulated 
priée. The mortgagee road went into the hands of a receiver, who 
adopted the ïease, used the leased road, and received regularly from 
the Evansville Company the price it had agreed to pay for the six 
miles, — 1262.50 per month. The master reported in favor of a claim 
for ail the rent due before as well as after the receivership,— $56,- 
036.21. Exceptions were taken, and the court ordered an inquiry as 
to the fair rental value for th* use of the property by the receivers 
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and the value of tlie delapidation. A new report was made, allowing 
135,318.62. TMs was confirmed. "It is on the basis, not of the lease, 
l3ut of the actual value of the use of the property used by the receiv- 
ers, wlth the clear assent of ail the parties interested." 106 U. S., at 
pages 312, 313, 1 Sup. Ct 163, 164. The rent prior to the receivership 
was not allowed. And at page 311, 106 U. S., and page 162, 1 Sup. Ct, 
the court indicates what debts due before the receivership may be 
preferred. It is easy to see that the payment of unpaid debts for 
operatLng expenses accrued within 90 days, due by a railroad Com- 
pany suddenly deprived of the control of its property, due to opera- 
tives in its employ, whose cessation from work simultaneously is to 
be deprecated in the interests both of the property and the public ; 
and the payment of limited amounts due to other and Connecting 
Unes of road for materials and repairs and for unpaid ticket and 
freight balances, the outcome of indispensable business relations, 
when a stoppage of such relations would be the probable resuit in 
case of nonpayment, involving largely the interests of track and 
tralflc, may well place such payments in the category of payments 
to préserve the mortgage property in a large sensé, and entitle them 
to be made a flrst lien. 

In the case at bar the receivers of the Charlotte, Columbia & Au- 
gusta Eailroad Company never took charge of the leased prop- 
erty, nor used it a day. They assumed charge of and conducted 
the mortgagor road. This itself is a circumstance going to show 
that the use and control of the leased Unes were not necessary in 
order to keep the mortgaged road a going concern. The considéra- 
tion expressed in this lease does not appear to be one of those excep- 
tional claims which are given precedence over a vested lien. The 
motion is granted, and the pétition is dismissed. 



NEW YORK SBCURITY & TRUST CO. v. LOMBARD INV. 00. et al. 
(FERREE, Intervener). 

(Circuit Court, W. D. Missouri, W. D. January 21, 1895.) 

1, MoRTGAGB— Notes Maturin» at DirPERENT Ttmbs— Priobity— Followino 
State Law. 

The law of Missouri that where notes of the same date, but maturing at 
différent tlmes, are secured by mortgage on land, the note flrst maturing 
Is entltled to prlorlty in the security, though It is not resorted to tiU ail 
the notes are due, and though the flrst note bas been transferred wlthout 
asslgnment of the mortgage, wUl be fcUowed In a fédéral court as a raie 
of property, where the land Is in that state, and the parties to the mortgage 
reslded tbere at the time of its exécution. 

8. Samb— Assignmbnt of Note. 

L., an Investment company, took from D. two debenture bonds of even 
date, maturing at différent tlmes, secured by trust deed on Missouri land. 
and assigned them with the trust deed to B., and also guarantled pay- 
ment of Interest at maturity and of the principal at maturlty, if it was 
then pald by the maker; if not, then two years after maturity. Though 
nelther the Interest nor bonds were pald by the maker, L. pald the inter- 
est and flrst bond at maturlty, from its own funds, nothlng belng sald as 
to wbetber the money came from the maker, and B. not knowing that It 
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dlA not. B., however, îndorsed the bond, "Pay to the order of , 

wlthout recourse," and delivered It to L. Thereafter L. substituted It for 
other security held by a trustée for the benefit of purchasers of debentures 
from L. Before the end of the two years after thé maturity of the lirst 
bond, when, under the guaranty, L. was bound to pay the bond, it be- 
came Insolvent. Eeld, that the transaction between B. and L. as to the 
flrst bond was not a satisfaction of the debt, but, what it appeared on Its 
face, an assignment of the bond, carryîng with it priority in the security 
of the trust deed, at least so far as those were concerned for whose beneflt 
it was placed with the trustée in substitution for other security. 

8. Notice— To Officees op Cobpobation. 

Where the same persons are ofacers of a corporation and trustées for 
the benefit of its creditors, notice to tbem as such oflElcers Is not notice 
to them as trustées. 

Suit by the New York Security & Trust Company against the 
Lombard Inrestment Company and otbers. Heard on the pétition 
in intervention of Leslie C. Ferrée. 

This cause is submitted upon an agreed statement of facts, the substance 
of whlch Is about as folio ws: The Lombard Investment Company, at its 
office in Kansas City, Mo., took from one Donaldson two debenture bonds, of 
date February 1, 1889, payable to David H. Ettien, as trustée,— one for the 
sum of $2,000, and the other for $9,000; the $2,000 bond runnlng three years, 
and the $9,000 bond running five years,— with interest coupons attaehed, 
payable semiannually, secured by a deed of trust on real estate sltuated in 
Kansas City, Mo. Thèse bonds the Lombard Investment Company trans- 
ferred by Indorsement on the 4th day of February, 1889, to Daniel Bushnell, 
of PIttsburgh, Pa., with a guaranty of payment of the coupons at their ma- 
turity, and also to coUect at Its expense, and pay over, the principal, at 
maturity, provided the same was paid by the maker, and, in default of pay- 
ment by the maker, to coUect and pay over within two years from the ma- 
turity of the principal sum. Accompanying thls transfer, the company also 
assigned the deed of trust to said Bushnell. On the Ist day of May, 1889, the 
said Company made an indenture agreement with Benjamin Lombard, Jr., 
James L. Lombard, and H. W. L. Russell, as trustées, which set out that the 
said Company, desirlng to issue and sell its debentures, "secured by pledge of 
real-estate mortgages and other évidence of indebtedness, secured by real 
estate," the said trustées were deslgnated to hold the collatéral securities of 
said Company, "to be held by the said trustées in trust for the beneflt of 
the purchasers of said debentures." This indenture contained the foUowing 
pi'ovisions: "Whereupon said trustées shall indorse their certiflcate of such 
fact upon debentures, not exceeding $1,000 for every $1,050 of securities so 
transferred to them. Each séries of debentures shall be whoUy independent 
of any other séries in the matter of securities, and said trustées shall not 
certify or countersign any debentures for which they do not hold at least 
five per cent of securities of real estate in excess of the bonds so counter- 
signed. It is -understood and agreed that, when securities or real estate 
shall be placed in the hands of the trustées under this trust as collatéral for 
debentures, the company may hâve the right to withdraw such securities or 
real estate, and substitute in its stead other securities or féal estate which, 
in the opinion of the company, hâve equal value. It is agreed tbat, whenever 
the said Lombard Investment Company shall produce and surrender any of 
the debentures which hâve been countersigned by said trustées, the said 
trustées, when requested by the company so to do, shall redeliver a pro rata 
share of the securities pledged for the payment of said séries, whereupon the 
debentures so surrendered shall be canceled." Neither the interest coupons 
nor the principal of said bonds were paid by the mortgagor; but, as tho 
coupons matured, they were paid by the Lombard Investment Company, out 
of its funds, at its branch office in the city of Philadelphia, although, by tho 
terms of the bond, the principal and interest were made payable at its office 
In Kansas City, Mo. At the maturity of the flrst bond for $2,000, the Lom- 
bard Investment Company likewise paid the principal sum to the exécuter 
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of the estate of said Bushnell, he having' In the meantime died. Nothing was 
said by either party, at the tlme of thèse payments, as to whether or not the 
money came from the mortgagor,— nor did Bushnell nor the exécuter know 
that the moneys so paid were advaneed by the Lombard Investment Com- 
pany; but, at the time of the payment of said first-named bond of $2,000, 
the executor made the following indorseraent thereon: "Pay to the order of 

, without recourse. Joseph Bushnell, Executor of the Estate of Daniel 

Bushnell, Deceased,"— and dellvered the said bond to said company. Tbere- 
after the said company, pursuant to the provisions of the said arrangement 
with said trustées, presented the same to said trustées, and substituted 
It for a corresponding amount In value of other securlties held by the 
said trustées. What particular security of like value the company thus with- 
drew from the custody of the trustées is not known. This $2,000 note has 
ever since remalned with the trustées, as aforesaid. At the tlme of the 
transactions aforesaid, the said trustées were directors and managing offlcers 
of the Lombard luvestment Company. In June, 1892, said Russell resigned 
as trustée, and A, D. Rider was appointed his successor, and acted.until 
September 15, 1893, when he resigned, and Sanford B. Ladd was appointed 
his successor. On the day last aforesaid, said Benjamin Lombard, Jr., 
also resigned as trustée, and Frank Hagerman was appointed his successor, 
and said James L. Lombard continued to act as such trustée. Neither said 
Hagerman and Ladd nor any of the debenture holders had any knowledge of 
the facts of the manner of the payment of said $2,000 bond and coupons to 
the assignée thereof, or the manner of placing said bond with said trustées 
as aforesaid, untU after the appointment of receivers for said investment 
company, which appointment was made on the 18th day of September. 
1893. The said Lomlsard Investment Company also paid out of Ita own money 
the interest coupons on the $9,000 note, which bas ever since the transfer 
remalned the property of said Bushnell and his estate; the Interest on said 
$9,000 note being paid to August, 1893. The said company and the maker 
of said notes are wholly insolvent, and the property covered by the deed of 
trust is now worth not exoeeding tUe sum of $9,750. The said executor of 
Bushnell has paid out for Insurance and taxes on said property, according 
to the provisions of the deed of trust, varions sums of money stated in the 
agreed statement of facts. The intervener, Leslie C. Ferrée, has qualifled 
as admlnistrator of Daniel Bushnell in the probate court of Jackson county, 
Mo., as anciUary to the executorship in the state of Pennsylvania. The last 
note, of $9,000, and Interest thereon since August, 1893, remalning past due 
and unpaid, the said admlnistrator, Ferrée, présents his pétition to this court, 
setting out In substance tli^ facts aforesaid, and asks this court for a dé- 
termination In advance of <, foreclosure sale under said deed of trust as to 
the respective priorities of the said receivers and the said estate In the pro- 
ceeds to arlse under such foreclosure sale. 

O. A. Lucas, for intervener. 

Frank Hagerman and S. B. Ladd, for défendant Lombard Invest- 
ment Co. 

PHILIPS, District Judge (after stating the facts). As tliere are 
a mimber of cases of like character with this, growing out of several 
transactions of the Lombard Investment Company, which this court 
will be called upon to détermine, I hâve given to the questions of law 
arising on the agreed statement of facts herein much considération. 

It has been since 1865 the settled law of this state (where the 
mortgaged property is situated, and the parties thereto at the time 
of its exécution resided) that where several notes of equal date, but 
maturing at différent times, are secured by deed of trust on real prop- 
erty, in a foreclosure proceeding the notes are payable out of the 
proceeds of the sale in the order of their maturity, and the mère 
failure or neglect on the part of the holder of the first note to pursue 
v.65p.no.3— 18 
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iiis remedy on default of payment until ail tlie notes become due 
does net affect his right of priority in the proceeds, where he has 
done no act to work an estoppel in favor of the junior notes. Mitcîiell 
V. Ladew, 36 Mo. 527-534. In that case there were tliree notes. The 
mortgagor, Ladew, paid off the first note. Anderson, the payée, 
transferred by indorsement the second and third notes, which passed 
by successive indorsements into the hands of the plaintifF. Af ter the 
second note went to protest, Anderson, being bound as indorser, 
paid plaintiff the amount due thereon, and took it up, and then- trans- 
ferred the same for value to Greorge Knapp. There was no formai 
assignment of the mortgage. But the court asserted, what is now 
the generally recognized rule, that the assignment of the note car- 
ried with it the mortgage, as the mère incident of the note, as 
eflectually as if there had been a formai assignment of the trust in- 
strument So the courts hold that the mère transfer of the mort- 
gage without the debt is a nullity. Thayer v. Campbell, 9 Mo. 280 ; 
Pickett V. Jones, 63 Mo. 195; Carpenter v. Longan, 16 Wall. 271. 
Although Anderson, in the case first cited, the original payée and 
mortgagee, had, as indorser, taken up the second note, it was held 
in the controversy between Knapp, to whom Anderson transferred it, 
and the holder of the third note, that, the mortgaged property not 
being sufflcient to satisfy both notes, Knapp's note should first be 
satisfled out of the proceeds. This rule bas been realHrmed in the 
following cases: Thompson v. Field, 38 Mo. 320; Hurck v. Erskine, 
Id. 484; Preeman v. Elliott, 48 Mo. App. 74, — where it is so held and 
applied, although the three notes secured by the trust deeds, matur- 
ing at différent times, were originally made to différent payées. See, 
also, Manufacturing Co. v. Boeder, 44 Mo. App. 324; 2 Jones, Mortg. 
pars. 1699, 1700, note 1, and 1701. This being the settled law of the 
state in respect of the construction and application of mortgages 
on property situated hère, I understand that a like construction and 
opération will be given thereto by the fédéral courts, sitting within 
the State, because the matter is not one of gênerai commercial law, 
but pertains to the transfer of property; and therefore such rule of 
construction becomes, in effect, a rule of property. See Union Bank 
v. Kansas City Bank, 136 U. S. 223, 10 Sup. Ct. 1013; Etheridge v. 
Sperry, 139 tJ. S. 276, 277, 11 Sup. Ct. 565; Eandolph's Ex'r v. Quid- 
nick Co., 135 U. S. 457, 10 Sup. Ct. 655. 

Intervener invokes the rule, which obtains in some jurisdictions, 
that, where the holder of a mortgage securing more than one note 
assigns one of the notes and the mortgage with it, it would be in- 
équitable for him, after receiving the money on the note so assigned, 
to come into compétition with his assignée, if the mortgage prop- 
erty should prove insufficient to satisfy the claims of both. The case 
of Noyés v. White, 9 Kan. 640, is chiefly relied on. Ail this case, 
outside of persuasive discussion, décides, is that where the mortgagee 
holds two notes, and assigns the one last maturing, together with 
the mortgage, it implies a contract of élection on the part of the as 
signor that the note retalned by him shall be postponed in favor of 
the assignée of the transferred note. This rule springs from good 



NEW YOEK SECURITY & TRUST CO. ». LOMBARD INV. CO. 275 

faith in equity, as asserted by good autliorities. In Mitchell v. La- 
dew, supra, the case of Gwathmeys v. Bagland, 1 Eand. (Va.) 466, is 
cited with approval as a leading case. In that case the deed of trust 
was executed by A. and wife, to secure the payment of three notes 
to B. The flrst note was paid. The second note was transferred by 
indorsement to Eagland, without any assignment of the deed of 
trust. The tMrd note was indorsed to Gwathmeys, who took an as- 
signment of the trust deed. The trustée having adYertised the land 
for sale under the trust deed to satisfy Eagland's claim, Gwathmeys 
interposed by biU in equity to enjoin the sale to satisfy Eagland's 
claim. The contention was that, as Gwathmeys had taken an assign- 
ment of the deed of trust, he was entitled to a préférence out of the 
trust property. The court of appeals afBrmed the judgment dis- 
solving the injunction, and held that the deed of trust operated as 
a securtty for the payment of the notes in the order in which they 
fell due. 

The case under considération is to be restrained to its own pecul- 
iar facts. Both of the debenture bonds secured by the tnist deed 
were assigned to intervener's intestate. The formai assignment of 
the deed of tiust invc-sted Ihe assignée with no greater security or 
right than he would hâve possessed by the mère assignment of the 
bonds. Being possessed of the bonds and the security, had he again 
assigned and transferred the note ârst maturing to a third purchaser 
for value, without more, no question could be made that the beneflts 
of the mortgage security would hâve passed as an incident to his 
indorsee, who, according to the Missouri rule, would be entitled to 
hâve his bond flrst satisfled out of the proceeds of the security. The 
debenture bond conveyed on its face notice to the purchaser that 
the bond belonged to a certain séries of bonds, and that, to further 
secure them, there was placed in the hands of designated trustées 
coUaterals held by them, "as a guaranty fund for the payment of 
thèse bonds, and are subject to the inspection of the holders of the 
same at ail reasonable times." Indorsed on the bond was expressed 
the extent and limitation of the guaranty made by the Lombard In- 
vestment Company, as the assigner, to guaranty — ^First, the payment 
of the coupons attached at the maturity thereof ; second, "to collect 
at its own expense, and to pay over, the principal hereof at maturity, 
provided the same is paid by the maker; third, "in the event of de- 
f ault being made by the maker, to collect at its own expense, and 
to pay over, the principal hereof within two years from the maturity 
of the same, and to pay interest thereon at the rate of six per cent. 
per annum, payable semiannually, until the principal is paid." In 
paying off the coupons as they matured, the Lombard Investment 
Company was but discharging the obligation of its guaranty. But, as 
to the principal of the bond, no liability thereon attached to the Com- 
pany to pay until two years af ter its maturity. So that, as between 
the holder of the bond and the guarantor, the flrst question is, did 
the transaction, on its face, in the absence of any statement or déc- 
laration by either party, or any common understanding between 
them, amount, in contemplation of law, to a satisfaction of the debt? 
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In the considération of this question, it seems to me it ought to be 
divested of ail assumption of any spécial equity in favor of tlie 
intervener. If the company had taken the two years' time accorded 
ît by the contract of guaranty in which to pay, when the intervener 
came to enforce his claim, in 1894, he would hâve found the gnar- 
antor insolrent, and he would hâve had to look to the mortgaged 
property for the payment of the two notes, with recourse only over 
against the insojvent estate. So that, should the |2,000 be enforced 
against the security, the status of intervener would be precisely as 
if the guarantor had not paid. With respect of the |2,000 bond, in- 
tervener had the right and power to protect himself as the holder of 
the mortgage, so as to reserve to himself the sole beneflt of the se- 
curity for the payment, flrst, of the remaining bond of |9,000. This 
he failed to do by any express act. What is the implication, in the 
eye of the law, from what he did do? He simply indorsed the 
bond in blank, without recourse, payable to order, and so left it with 
the Lombard Investment Company. This, prima facie, negatived an 
intent to treat the transaction as a payment and satisfaction of the 
debt. The indorsement in blank of a negotiable note, as this was, 
invests title in the holder; and, although without recourse, it im- 
plies that, while the indorser déclines to assume any responsibility, 
yet, "by the very act of transferring it, he engages that it is what it 
purports to be, — the conveyed obligation of those whose names are 
upon it. He is like a drawer who draws without recourse, but who 
is, nevertheless, liable if he draws upon a fictitious party or one 
without funds." 1 Daniel, Neg. Inst par. 670. As said in Dodge v. 
Trust Co., 93 U. S. 383: 

"Such parties may either pay in satisfaction of tlie note, or pay and hold 
It as by a transfer, leaving it an existing security. It can tlieref ore maire no 
différence to the liolder whetlier, when talien by a stranger, it is taken and 
held as upon a transfer, or In satisfaction of the instrument. The negotia- 
bility of a blll or note remains after maturity, as before, subject to the 
equities between the parties." 

Such being the légal intendment of the indorsem^ent made by inter- 
vener, it is questionable whether it would hâve been compétent for 
him to undertake by paroi testimony to give to the written indorse- 
ment any other effect, State v, Hoshaw, 98 Mo. 358-361, 11 S. W. 
759. In the case of Champion v. Investment Co., 45 Kan. 103, 25 
Pac. 590, it was held that where the investment company took and 
negotiated through A., acting for and on its own behalf, raortgaged 
securities, and, on the maturity of the first interest coupon, advanced 
the money therefor ont of its own funds, and the holder thereupon de- 
livered up to the company, uncanceled, the coupon, the investment 
company was entitled to participate pro rata in the proceeds of the 
mortgage property with the holder of the principal bond and re- 
maining coupons. In that case, however, stress is laid by the court 
upon the f act that the payée of the coupon had notice of the fact 
that it was the custom of the investment company to pay the cou- 
pons at their maturity, without having collected from the obliger. 
Nor waa there in that case, as hère, any guaranty on the part of the 
company to see that payment was made on the coupons at maturity. 
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But the court does assert the principle that "the transfer of the cou- 
pon from the plaintiff to the investment company was presumptiTcly 
a transfer of title." Wha,t différence in principle can be distin- 
guished against the cestuis que trustent of the receivers in this case, 
where the Lombard Investment Company, ont of its own money, 
paid to intervener the amount of the principal debt two years be- 
fore its obligation to pay attached, and without any inquiry on the 
payee's part as to whether or not the mortgagor had paid it? At the 
time of the payment to the Lombard Investment Company, the rela- 
tion of creditor and debtor did not exist between it and intervener. 
And, if he saw fit to accept the money without inquiry whether the 
same had been paid by the debtor, but, on the contrary, indorsed over 
in blank and delivered the bond to the company, it dœs seem to me 
that he should be held to bave intended the broad effect which the 
law afflxes to his indorsement. 

It may be, as suggested by coud sel for intervener, that if the 
transaction is to be viewed as not équivalent to a satisfaction of 
the |2,000 bond, and that the Lombard Investment Company could 
be entitled to participate in the mortgage security, a court of equity 
would not go through the idle ceremony of so decreeing, when the 
intervener would be entitled to judgment over against ilie company 
as guarantor for the debt, the company being insolvent. In reply to 
which, receivers, representing the estate and ail of its creditors, con- 
tend that by reason of the transfer by indorsement, payable to order 
in blank, the intervener put it in the power of the company to again 
transfer by delivery the bond to any other purchaser, or to employ 
it as collatéral security in any other like séries of debenture bonds, 
and that it was so employed, and theref ore other and new rights bave 
supervened. As already stated, the indorser without recourse of a 
past-due note impliedly warrants that the note is genuine, and that 
it is what it purports to be on its face, — a livlng debt. Bank v. 
Smiley, 27 Me. 227; Challiss v. McOrum, 22 Kan. 157. Daniel, in his 
work on Negotiable Instruments (volume 1, par. 700), approves the 
f oUowing statement of the rule made in Lomax v. Picot, 2 Eand. (Va.) 
260: 

"An Indorsement without recourse Is not out of the due course of trade. 
The security continues negotiable, notwlthstanding such an indorsement, nor 
does such an indorsement indicate In any case that the parties to it are con- 
sclous of any defect in the security, or that the indorsee does not talce on the 
crédit of the other party or parties to the note. On the contrary, he talies 
it solely on their crédit; and the indorser only shows thereby that he is 
unwilling to malie himself responsible for the payment" 

Pursuant to the terms of the agreement between the Lombard In- 
vestment Company and the trustées for the debenture holders, 
securing the right to the company to withdraw any collatéral security 
by substituting in its stead other security which, in its opinion, is 
of equal value, after the transfer by intervener by indorsement, the 
company delivered the same to said trustées, in lieu of an equal 
amount of collaterals tiien surrendered by the trustées to the com- 
pany. Thereby the trustées became the holders of said $2,000 bond 
for the beneiit and use of the debenture holders of that séries. 
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wàereby such debenture hôlders acquired an interest in this apparent 
security. The bond held by intervener recited on its face that any 
security held by said trustées was subject to the right of Visitation 
and examination at ail reasonable times; so that, had any such de- 
benture holder interested in the given séries, at any time after the 
substitution of the |2,000 bond, gone to the trustées, he would hâve 
found this bond among the collaterals as security for bis bond, 
with no évidence on its face that it was dead. 

But, say counsel for intervener, at the time of the transaction 
aforesaid, the trustées were offlcers of the Lombard Investment Com- 
pany, and, as such offlcers, they are to be presumed to hâve had no- 
tice of the manner in which lie company reacquired possession of 
the bond in question, and that the knowledge so obtained by them 
as offlcers of the company aflects them as trustées. I do not so un- 
derstand the law. The ofiQce of director or other offlcer of a corpora- 
tion, ànd that of the trusteeship, were entirely separate and distinct. 
The knovi^ledge or notice such trustées may bave acquired in the 
performance of their duties would not be imputable to the corpora- 
tion. Johnston v. Shortridge, 93 Mo. 227-232, 6 S. W. 64, and cita- 
tions. The converse of this proposition must logically be true, — that 
the information acquired by the corporation offlcers while acting 
for it cannot be imputed to the trustées, so as to bifld the beneflciaries 
of the trust. Furthermore, ail the knowledge the offlcers of the in- 
vestment company had was that the money had not been paid by 
the mortgagor, but the same in faet was advanced by the Lombard 
Investment Company; and we hâve already maintained that the 
manner of the transfer of the bond by intervener precludes the in- 
ference that he himself regarded the bond as satisfled. 

Whatever else may be said or held respecting the rights and equi- 
ties of intervener against the Lombard Investment Company, as 
against the holders of the debenture bonds of the séries in which the 
said $2,000 bond was substituted with the trustées, it does seem to 
me that the facts présent an apt instance for the application of 
the équitable rule that, where one of two innocent persons must 
suffer a loss conséquent upon the wrongful act of a third person, th& 
loss must fall on him who put it in the power of the third person to 
do the wrong. International Bank v. German Bank, 71 Mo. 183. 
The elaborate discussion of this just raie by so distinguished a jurist 
as Judge Napton, in the case last cited, leaves nothing to add in it» 
application to the case in hand. It concludes, in my humble opinion, 
the right of intervener to be declared a prier lienor as to the bond 
held by him. A décrétai order will be entered, on the agreed state- 
ment of facts, in conformity with this opinion, allowing to intervener 
a préférence as to taxes paid by him on the property, and also as to- 
insurance paid by intervener. 
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PIELD et al. V. HASTINGS & BRADLET CO. et al. 
(Circuit Court, N. D. lowa, W. D. January 3, 1895.) 

1, EquiTT Pleadino — Bill of Discovery— Sdfpiciency op Answer. 

Slnce parties in interest hâve been made compétent to give testimony as 
wltnesses, billa for discovery hâve becoine ot)solete, save in exceptional 
cases, and the rules applied to answers in cases wherein discovery was 
sought, under the former practice, are not now the proper guides for de- 
termining the sufticiency of an answer. 

S. Same. 

A bill in equity charging fraud should state the facts relied on with suf- 
ficient particularity to justify the conclusion, and to apprise the défendant 
of what he must meet in the way of évidence; but this should be doue with- 
out undue minuteness of détail, and, if the bill contains détails of évidence 
not necessary to be averred as matter of sufEcient pleading, an answer 
which fairly meets the gênerai facts properly pleaded in the bill will not 
be held insufiicient simply because it does not fully admit or deny every 
matter alleged, so as to relieve the complainant of the necessity of ad- 
ducing évidence. 

8. Sàme— Impertinence. 

A creditors' bill alleged the recovery at lavr of a judgment against the 
principal défendant. The answer of two of the défendants other than the 
judgment debtor averred that the court had no jurisdiction to render such 
judgment at law, for reasons which In effect amounted to an allégation 
that the court had decided erroneously one of the issues in the case. Held, 
that such allégation was Immaterial, and should be stricken out as im- 
pertinent. 

This was a creditors' bill by Marshall Field and others against 
the Hastings & Bradley Company and others. The défendants hav- 
ing answered, the complainants except to the answers for imperti 
nence and insuiïiciency. 

Chase & Dickson, for complainants. 
E. G. Eoach, for defendanta 

SHIRAS, District Judge. In the bill filed in this case the com- 
plainants aver that on the 22d day of May, 1894, they obtained 
judgment on the law side of this court for the sum of $2,019.27 
against the Hastings & Bradley Company; that exécution thereon 
bas been duly Issued, and returned unsatisfled; that the judgment 
défendant has made a fraudulent transfer of its property to its co- 
defendants, the détails of the transaction claimed to be fraudulent 
being set out at length. The biU prays a decree setting aside the 
alleged fraudulent transfers of property, and expressly waives an- 
swer under oath. The défendants having flled answers to the bill, 
the complainants except thereto for impertinence and insufBciency, 
and upon the questions thus presented the case is now before the 
court 

In support of the exceptions are cited the rules laid down in regard 
to answers flled to bills for discovery. When it was necessary to re- 
sort to equity in order to obtain the testimony of a party interested 
in a matter in suit, courts, in order to compass the purpose sought, 
enforced the rule that a party must answer fully the statements of 
fact contained in the bill, and must make complète discovery of ail 
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facts within his knowledge pertinent to the matters in issue. A. 
party thus called upon to answer was in fact called upon to give 
testimony, and an answer wliicli migM be entirely sufflcient as a 
pleading miglit be held insufflcient when viewed in the light of being 
a response to tlie interrogatories in tlie bill contained. Ttie answers 
in the case now before the court are not to be viewed in the latter 
light. As parties in interest are now made compétent to give tes- 
timony as witnesses, ail need for a resort to a bUl for discorery is 
doue away with, except possibly under peculiar, and therefore ex- 
ceptional, circumstances. Thus in Preston v. Smith, 26 Fed. 884- 
889, Brewer, J., said: 

"I do not understand that a blU can be sustained solely for the sake of dla- 
covery; at least, that is the gênerai rule. Indeed, bills of discovery are rarely, 
of late, resorted to." 

In Ex parte Boyd, 105 U. S. 647, 657, it is said: 

"It follows, then, that although at one time courts of equlty would entertain 
bills of discovery in aid of exécutions at law, because courts of law were not 
armed with adéquate powers to exécute their own process, yet the moment 
those powers were sufflciently enlarged by compétent authority to accomplish 
the same bénéficiai resuit, the jurisdictlon in equity, if it did not cease as un- 
warranted, would at least become inoperative and obsolète. A bill in eqtilty 
to compel disclosures from a plaintifC or a défendant of matters of fact 
peculiarly within his Isnowledge, essential to the maintenance of the lega) 
rights of either In a pending suit at law, would scarcely be resorted to, unless 
under spécial circumstances, now, when parties are compétent witnesses, and 
can be compelled to answer under oath ail relevant Interrogatories properly 
exhibited." 

The bill in the case now before the court is not merely for dis- 
covery, but is for substantial relief, and is therefore maintainable in 
equity; but it is also true that in determining the sufflciency of the 
answers the rules applied to answers in cases wherein discovery was 
sought under the practice formerly in force, but now practically ob- 
solète, are not now the proper guides for determining the sufflciency 
of an answer. As already stated, the bill expressly states that the 
défendants are not required to answer under oath, and therefore, 
under the provisions of equity rule 41, unless the case is set down 
for hearing on bill and answer, the answer cannot be held as évi- 
dence for the défendants; and, furthermore, as the bill does not con- 
tain any spécial interrogatories, it is entirely clear that the com- 
plainants' bill must be treated as one for relief only, and the suffl- 
ciency of the answers is to be determined as a matter of pleading. 
WhUe it is true that when a bill charges fraud as a basis for relief 
it should state the facts relied upon with sufflcient particuLarity to 
justify the conclusion sought to be based thereon, and also to ap- 
prise the défendant of what he must meet in the way of évidence, 
this should be done without prolixity, and without undue minutenesa 
of détail. Kailway Co. v. Johnston, 133 U. S. 566-577, 10 Sup. Ct 
390; U. S. v. American Bell Téléphone Co., 128 U. S. 315, 356, 9 
Sup. et. 90. If the bill, out of abundant caution, contains récitals 
of matters which in fact are détails of the évidence upon which 
the complainant relies, and not necessary to be averred as a mat 



FIELD V. HASTINGS & BEADLEY CO. 281 

ter of sufficient pleading, and the answer thereto, by way of admis- 
sion, déniai, or both, fairly meets the gênerai facts properly pleaded 
in the bill, it will not be held insufllcient simply because it does 
not fuUy admit or deny every matter alleged in the bill, so as to re- 
lieve the complainant of the necessity of adducing évidence in sup- 
port of the allégations of his bill. Thus it is alleged in the bill 
that on the 22d day of May, 1894, the complainants obtained judg- 
ment against the Hastings & Bradley Company for a named sum 
In this court, and in the joint answer of B. L. Richards and the 
First National Bank it is averred that they hâve not sufftcient knowl- 
edge in regard thereto to arfrait the allégation, and therefore deny 
the same, and exception is taken thereto on the ground that the de- 
fendants should hâve ascertained the truth of the matter, and an- 
Bvirered accordingly. The fact of the rendition of the judgment in 
question is a matter known to the complainants, and not peculiarly 
nor necessarily at ail within the personal knowledge of the défend- 
ants whose answer is excepted to; and the défendants cannot be 
compelled to search the records in order to ascertain the truth of 
an alleged fact, the proof of which is f uUy within reach of the com- 
plainants. A large part of the exceptions seem to be based upon 
the theory that it is the duty of the défendants to fuUy ascertain 
the truth of the matters alleged in the bill, and, by admitting them, 
to relieve the complainants of the necessity of adducing évidence 
in support of their case. The answers, by admission or déniai, meet 
the substantial allégations of fact contained in the bill, and, being 
suflcient as pleadings, cannot be held to be insufficient on any 
other ground. There is, however, one allégation in the answer of 
B. L. Richards and the First National Bank which isimmaterial, and 
to which the exception of impertinence is well taken. In the lifth 
paragraph of the joint answer of thèse défendants it is in substance 
averred that the court did not hâve jurisdiction to render the judg- 
ment in the law action, because that action was based upon ac- 
counts due to C. P. Kellog & Co. and Hibbard, Spencer & Co., as 
well as on an account due complainants; and it is averred that the 
accounts of the former parties were transferred to complainants 
in form only, and were so transferred to create a sum in controversy 
in excess of |2,000. In the action at law the fact of the assignment 
or transfer of the accounts in question was duly averred, and was 
a matter in issue in that case. The judgment rendered could not 
hâve been entered except upon évidence satisfying the court that 
thèse accounts had been duly assigned, and were in fact owned by 
the plaintifiEs in that action. The attack now sought to be made on 
the validity of the judgment at law is purely collatéral. The court 
had jurisdiction over the person of the défendant in that case. The 
judgment is therefore not void, and it cannot be collaterally im- 
pugned. A dismissal of the présent bill would not affect the judg- 
ment at law, and that is the only relief grantable to défendants in 
the proceedings now before the court. The argument based upon the 
proposition that the défendants Richards add the First National Bank 
were not parties in the law action, and cannot be bound by a pro- 
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ceeding in wMch they could not be heard, is not applicable to the 
question at issue. As a basis for a creditor's bill, it is necessary 
that the créditer should establish his claim by a judgment at law, 
and exhaust without avail his légal remédies for the collection 
thereof. In the présent instance the complainants brought an ac- 
tion at law against their debtor, the Bradley & Hastings Company. 
Proper serylee was had upon the défendant within the territorial 
jurisdiction of the court, and upon the hearing in that case judgment 
was rendered for the plaintiffs, and the same remains unreversed 
and in fidl force upon the record. In the bill flled the complainants 
recite or aTer the rendition of the judgment, and the issuance and 
return unsatisfied of exécution thereon. The answer excepted to 
does not seek to show that the court was not of compétent jurisdic- 
tion, or that it did not hâve jurisdiction over the défendant person- 
ally, or that there was a lack of proper service of process upon the 
défendant, or any other matter whîeh would show that upon the face 
of the record the court was without jurisdiction in the law action ; 
but, in effect, the plea is that the court erroneously found and held 
that the accounts due Kellog & Co. and Hibbard, Spencer & 
Co. had been duly assigned to the plaintiffs, so as to confer on 
them a right of action on the assigned accounts. If the défendants 
Richards and the bank could be permitted to question or attack the 
judgment thus rendered, it could not be done coUaterally, as is at- 
tempted in the présent proceeding; but in fact, for the purposes 
for which the judgment at law is pleaded in the présent bill, it is 
not open to attack in any f orm by thèse défendants. 

As already stated, it is necessary, in order to sustain a creditor's 
bill. that the creditor should obtain a judgment at law against his 
debtor upon his claim. The fact necessary to be shown in aid of 
the creditor's bill is an existing judgment, valid on its face; and 
it is not open to a défendant to the creditor's bill to aver that the 
bill should be dismissed because, if the court at law had correctly 
decided certain questions of fact and law, the judgment would not 
hâve been rendered. In entertaining the creditor's bill, the court in 
equity is not sitting as a court for the correction of errors, either of 
law or fact, committed by the court in the law action. The judg- 
ment at law, if valid on its face, is suiflcient to sustain the creditor's 
bill, and it is not open to a défendant to the creditor's bill to aver 
that it was erroneously entered, though valid on its face. The judg- 
ment in question was rendered by a court of compétent jurisdiction. 
The défendant being duly served with process, and the judgment be- 
ing valid on its face, and not being appealed from or otherwise direct- 
ly attacked, it cannot be impeached in the method sought in the prés- 
ent case. Strictly speaking, the fact to be proven is the existence of 
a judgment at law against the debtor, valid on its face, and this is 
proven by the production of the record containing the necessary ré- 
citals; and the fact of the existence of the judgment is not disproved 
by aveiments to the effect that the court rendering it was misled or 
mistaken as to the facts df the case. In other words, the question 
whether the court was mistaken or deceived as to matter of law 
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■or fact, and therefore erred in rendering judgment, is not in issue 
in this case, and allégations to thàt effect are immaterial, and must 
be stricken ont as impertinent. It does not follow, however, that 
the défendants Richards and the bank, who were not parties to 
the action at law, are bound by the judgment as an adjudication 
opon matters of fact necessary to be proven against them. The effect 
of the judgment as an adjudication upon matters of fact is a sepa- 
rate and distinct question from that of the right of the défendants 
to assert in a collatéral proceeding that it was erroneously entered. 

The exception to the flfth paragraph of the joint answer of B. L. 
Eichards and of the First National Bank is sustained, but the other 
•exceptions to the answers iiled are overruled. 



ROTHSCHILD et al. v. HASBROUCK et aL 

(Circuit Court, S. D. lowa, C. D. December 31, 1894.) 

No. 2,324. 

1. ASSIGNMENT FOR CrEDITOHS— CuSTODIA LeGIB. 

Property in the hands of an assignée for tlie beneflt of creditors, under 
a gênerai assignment, who has flled hls bond and inventory in a state 
court, advertised for creditors, etc., pursuant to the lowa statutes relative to 
the administration of such trusts, is not in custodia legis, so as to exclude 
a fédéral court from acting with référence thereto, or as to the valldity of 
the assignment 

8. AbATBMENT— AïTOTHEK ACTION PeNDINQ. 

It is not a good plea in abatement to a bUl In equlty seeking, in aid of 
an attachment in an action at law, to set aside, as fraudulent, an assign- 
ment for the beneflt of creditors, that the same issue — as to the validity 
of the assignment— is raised by a replj' to the auswer of the garnlshee 
in the action at law, since the validity of the assignment could not be so, 
collaterally, attaclced. 

This was a suit by Emanuel Rothschild and others against J. J. 
Hasbrouck, M. O. Barnes, and others to set aside certain conveyances, 
as in fraud of creditors. Défendant Barnes flled two pleas in abate- 
ment, to which plaintiffs except 

Cummins & Wright, for plaintiffs. 
Park & Odell, for défendants. 

WOOLSON, District Judge. The bill herein avers that plaintiffs 
duly recovered judgment in this court, by action at law, against de- 
fendant Hasbrouck, and that in said action défendant M. O, Barnes 
was duly garnished as a debtor of said Hasbrouck; that said Barnes 
filed his answer as such garnishee, showing in his possession, realized 
from sale of goods, etc., owned by said Hasbrouck, an amount exceed- 
ing plaintiffs' said judgment; that in October, 1893, Hasbrouck, then 
a merchant at Humeston, lowa, with intent to delay and defraud 
his creditors, and as parts of one and the same transaction, and know- 
ing himself to be insolvent, and with intent to give unlawful préfér- 
ence to three certain creditors (who are made parties défendant to 
this bill), executed three certain chattel mortgages on his stock of 
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goods to said creditors, and immediately thereafter, and also as part 
of said transaction, executed to défendant Barnes a pretended deed 
of assignment of ail his property for the beneflt of his creditors, said 
mortgagees then knowing of said unlawful and fraudulent intent on 
the part of said Hasbrouck, and participating therein; that said con- 
veyances are fraudulent and void under the statutes of the state of 
lowa. Decree is asked declaring said conveyances void, and directing 
said Barnes to pay ont of the said funds in his hands an amount sufQ- 
cient to discharge plaîntiffs' said judgment. Défendant Barnes fliles 
his pleas in abatement, averring (1) that in October, 1893, défendant 
Hasbrouck executed to said Barnes a gênerai assignment for the 
beneflt of his creditors, under the laws of the state of lowa; that 
said Barnes at once duly qualified as such assignée, and flled with 
the district court of Wayne county, lowa, his bond and inventory, 
duly gave notice thereof to ail creditors, including plaintififs, and, 
under the order and direction of said Wayne county court, disposed 
of said property, and flled in said court a list of ail creditors who 
had flled their claims, and now has in his hands the funds remain- 
ing after paying preferred creditors and expansés, subject to the 
order and direction of said Wayne district court; that said court 
obtained and has jurisdiction over said défendant as such assignée, 
and over the said funds in his hands, and said proceedings are pend- 
ing and undisposed of in said Wayne district court. (2) For further 
plea, said défendant states that at an action at law pending in this 
court, and undisposed of, wherein plaintiffs herein are plaintiffs and 
said Hasbrouck is défendant, this défendant was garnished as a 
supposed debtor of said Hasbrouck, and there answered, setting up 
the above-stated facts with référence to said assignment and this de- 
fendant's proceedings thereunder, and the pendency thereof in said 
Wayne district court; and thereupon, and before flling this bill of 
complaiat, plaintiffs herein flled their reply to said answer of this 
défendant as aforesaid, controverting the same, and asking therein 
the same relief they herein ask, and same is yet pending in said 
action. 

1. The flrst point raised by the pleading of said Barnes is as to 
whether property in the possession of an assignée under a gênerai as- 
signment for the beneflt' of creditors is, in the state of lowa, in 
custodia legis, so that this court cannot act with référence thereto, 
or as to the validity of said assignment. It is conceded that, if said 
property is thus in possession of an oflBcer of the state court, — has 
been drawn within the dominion of said court, — this court ought 
not to disturb, and would be powerless if it attempted to dis- 
turb, the possession of such property. This proposition received ex- 
tended considération, and most clear and forcible présentation and 
application, in Senior v. Pierce, 31 Fed. 625, in an opinion written 
by Judge Love, and concurred in by Judges Brewer and Shiras. If 
an assignée, carrying into opération within this state a gênerai as- 
signment for the beneflt of creditors, is, within the recognized déf- 
inition of the term as used in this respect, an "ofiieer" of the court 
wherein he files his bond, and to whom he makes his reports, then 
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the property in his hands as such assignée is beyond the power oî 
this court, because the same is withln the dominion of, and undis- 
posed of by, the state court; and, as to the funds in the hands of 
such garnishee, it would seem that the plea must be sustained. The 
question as to whether such an assignée, in whatever state he may 
be acting, is an officer of tliat court which has supervision of his 
acts, has not met with uniformity of answer. To a considérable 
degree, this contrariety of views may be explained by the differing 
provisions of statutory enactment in the différent states regarding 
the relation which such assignée sustains to the court to -whom his 
reports are made, and whose direction he foUows in the performance 
of his duties. That receivers appointed by the direct order of the 
court, and executors and administrators receiving their appointment 
from the court, are officers of the courts whose appointments they 
bear, so far as regards the question now under considération, has 
passed beyond the point of doubt, and is settled by the décisions of 
ail the courts to which counsel hâve called our attention. But the 
assignée, in lowa, does not receive his appointment from the court; 
and while, under the statutes of this state, he is subject to the orders 
of the state court, and may even be removed by that court for causes 
provided in the state statutes, yet his appointment is whoUy the 
voluntary act of the assigner. The debtor cannot be compelled to 
make the assignment Nor can the state court, by any order or 
decree, obtain control over or possession of the debtor's property, 
and place it in the hands of such assignée. On the principle that the 
deed of assignment créâtes a trust for the creditors of the insolvent 
debtor, and that the assignée is the trustée thereof, it is claimed that 
courts of chancery may rightfuUy assume and exercise that super- 
visory control and direction which said courts possess over trusts 
generally, except as to any matters wherein the statutes of the 
state hâve declared the manner of the performance by the assignée 
in the exécution of his duties. In Adler v. Ecker, 2 Fed. 126, Judge 
Nelson has considered the question now under considération ; and in 
a subséquent case (Lapp v. Van Norman, 19 Fed. 406) the same 
learned judge gave further examination to the question, and reached 
the same conclusion, — that the actual possession by the assignée, 
under such gênerai assignment, of property of his assignor, is not 
custodia legis. The ûrst décision was rendered before the enactment 
of the Minnesota statute as to insolvency proceedings, while the 
later case was subséquent to such enactment In Lapp t. Van Nor- 
man, he says: 

It Is claimed that the property In the possession of the assignée Is in 
custodia legis, and not subject to seizure by writ oit attachment I do not 
agrée to this. The statute of Minnesota (March, 1881) did not validate ail as- 
slgnments purportlng to be made In pursuance thereof, and forbld a judicial 
investigation; and while I concède that an attachment would not hold the 
property to satisfy a Judgment agalnst défendants uniess the assignment is 
fraudaient and void agalnst the piaintlfCs, yet, under the law, the property la 
not in custodia legls, so as to exempt It from seizure. This Instrument is the 
source of title in the assignée, and its exécution Is the voluntary act of the 
âebtors, and not a proceeding instituted by law agalnst tbem. 
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' Lehman v. Bosengarten, 23 Fed; 642, arose in the Eastern district 
of Michigan, and was decided by Judge Brown, now a justice of 
the suprême court of the United States. The plea in abatement 
squarely presented the question we are now considering, and was 
heard on demurrer to such plea. The opinion présents an elaborate 
analysis of the statute of Michigan, which shows that statute to be 
in the main identical with the statute obtaining in this state. And 
the conclusion is reached that property in the hands of such assignée 
îs not in ciistodia legis. Counsel for défendant hâve cited the court 
to but one fédéral décision which is claimed to hold to the contrary, 
— the case of Oleveland Eolling-Mill Co. v. Joliet Enterprise Co., 
53 Fed. 683. But it should be noticed, that, while the court denied 
the power of the fédéral court to interfère with the property de- 
scribed in the bill, the opinion of Judge Gresham expressly states that 
the sheriff of the Hlinois state court had levied on such property 
under varions writs in his hands. The bill sought to restrain the 
sheriff from selling under his levies, and that the assignée, under 
state law, be required to deliver to the receiver to be appointed by 
the fédéral court, etc. So that, while the opinion indicates the view 
of the court on the point now under considération, the décision is 
abundantly sustained on the other grounds stated, and is not a déci- 
sion as to this point. Morris v. Lindauer, 4 C. C. A. 162, 54 Fed. 23, 
js another case arising in Michigan. The bill was iiled to set aside 
a mortgage given to secure certain creditors by an insolvent, who 
soon thereafter executed a gênerai assignment for the beneflt of 
creditors. The bill attacks the mortgage as fraudulent, and that it 
and the assignment constîtuted one transaction. Judge Severens, 
in the course of his opinion, deals with the gênerai point now under 
considération, and specially refers to the extended discussion of the 
principles involved, as they are considered in Bail v. Tompkins, 41 
Fed. 486. He concludes in harmony with the resuit reached by 
Judge Brown in Lehman v. Bosengarten, supra. The gênerai prin- 
ciple on which Bail v. Tompkins is based appears from the foUowing 
eXtract: 

And this brlngs us to the pivotai question in the présent inquiry: What 
is the natui-e and character of the possession of the state or fédéral court, 
which excludes the exercise of authority over the subject or thing by the 
other? From the authorities on this subject (which, in the circuit courts, are 
not altogether harmonlous), and from the reasons for the rule, I apprehend 
it to be, substantlally, that the possession contemplated as sufflcient to make 
it exclusive is that the court, by Its process, or some équivalent mode, 
has, either for the direct purpose of the proceediug, or for some other pur- 
pose anclllary to the main object, drawn into its domlnlon and custody some 
thing. That thing may be corporeal or incorporeal,— a substance or a mère 
rlght. But a controversy, a question, an inquiry, is not such a thing. Thèse 
may be the subject-matter of jurisdlction In a pendlng cause, which often 
proceeds, from the beginning to the judgment, wlthout the court's having 
taken actual dominion of anythlng. But there is no exclusive jurisdlction 
over such a matter. The resuit may be a judgment which wlll establish a 
rlght, but the court has not had any possession. The pendency of a con- 
troversy in a suit in a state or fédéral coiu't Is no bar to a suit In the other 
court involving the same controversy (Stanton v. Bmbrey, 93 U. S. B48) ; and 
each will proceed, In Its own course, to a judgment establishlng the rlght. 
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The control whlch each coiirt has over its own processes bas always beea 
found adéquate to prevent mlschlef from diverse judgments in the several 
jurisdictlons. But, in proceeding on Its way, wlienerer eitlier court flnds 
that the other has ali-eady taken actual dominion orer some objectiTe thing 
related to the subject, it will lèt the thing alone, so long as that dominion 
Is retalned, and proceed, if there be enough materiai besides to support the 
exercise of its jurisdiction, and the pursult may reach fruit If not, it wilI 
stop. There are many cases in the Suprême Court Reports where this subject 
has been discussed and thèse principles applied. Some of them hâve ah"eady 
been cited. Others are Heidritter v. Oildoth Co., 112 U. S. 294, 5 Sup. Ct. 
135; Railroad Co. v. Vinet, 132 U. S. 565, 10 Sup. Ct. 168. 

The case of Moms v. Lindauer, supra, was appealed to the circuit 
court of appeals for the Sixth circuit, and the opinion — by Circuit 
Judges Jackson (now of the United States suprême bench) and Taft, 
and District Judge Barr — fully sustains and adopts the reasoning 
and conclusion reached by the court below. 

In Wickham t. Hull, 60 Fed. 329-331, will be found a logical 
présentation and résumé by Judge Shiras of the gênerai doctrines 
largely underlying and controlling the case at bar, although there ap- 
plied to the matter of estâtes of décèdent* 

In 2 Story, Eq. Jur. § 1037, it is said: 

The trusts arising uuder gênerai assignments for the beneflt of creditors are, 
in a peculiar sensé, the objects of equlty jurisdiction; for, although at law 
there may, under some circumstances, be a remedy for the creditors to en- 
force the trusts, that remedy must be very inadéquate as a measure of full 
relief. On the other hand, courts of equity, by their power of enforcing dis- 
covery and account from the trustées, and of making ail the creditors, as 
well as the debtor, parties to the suit, can administer entire justice, and 
distribute the whole funds, in their proper order, among ail the claimants, 
upon the application of any of them, either on his own behalf, or on behalf 
of himself and ail the other creditors. 

But, wîthout attempting further to pursue the gênerai cases 
touching on this matter, we turn to the case of Kohn v. Eyan, 31 
Fed. 636, which was deeided in this district by Judge SMras in 
1887. Eyan had answered, as garnishee, that he held certain funds 
as proceeds realized from sales of property which had corne into 
his hands as assignée, under a gênerai assignment for the beneflt of 
creditors, executed by the principal défendant, and which funds he 
held subject to the orders of the state court wherein he had filed 
his inventory, etc., and that he held no property of said principal 
défendant, save that which came into his hands by virtue of said 
deed of assignment. Whereupon the garnishee moved to be dis- 
charged. Two points were urged in support of the motion for dis- 
charge. The first point is thus stated in the opinion: 

First, that the subject-matter of the controversy, to wit, the valldity of the 
assignment, can only be heard and determlned in the court having control of 
the assignment proceedings; the contention being that the provisions of the 
statute requiring the assignée to file bond and inventory in the district court 
of the county, and giving that court full authority over the assignée, in effect 
confers upon that court exclusive jurisdiction over ail questions afCecting the 
assignment The statute of lovpa does not create the right to make an assign- 
ment for the beneflt of creditors. It simply recognizes, and in some particu- 
lars restricts, this right, and provides the metliod by which the trust created 
by the deed shall be carrled into efCect 
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And having considered at some length. this matter, further, and 
shown that, by the décisions of the suprême courts of the state of 
lowa and of the United States, courts of equity hâve jurisdiction to 
entertain proceedings to set aside a will, even though the probate 
court has allowed it, and administration is in process in such probate 
court thereunder, the learned judge adds: 

If the jurisdiction over estâtes and wills vested in the probate courts o( 
the States does not oust the jurisdiction of other courts over the question of 
the- validity of the will, why should the control given to the district court of 
the State in cases of an assignment deprive ail other courts of jurisdiction 
over cases brought to test the validity of the assignment? The argument in 
support of the exclusive jurisdiction of the probate court is In fact much 
stronger than in cases of assignment. Before a will can be probated, notice 
of the hearing mtist be given, and a contest may be made by parties inter- 
ested. • ♦ * In case of an assignment the statutes o£ lowa do not provide 
for a hearing upon the question of the exécution or validity of the deed, and 
to secure a hearing upon thèse questions it is absolutely necessary that an 
Independent proceedlng should be instituted; and unless the In validity of the 
deed is apparent upon its face, ordlnarily, a bill in equity would be the 
proper mode of attack, especially if the title to realty is involved. The juris- 
diction over such Independent proceedlng to test the validity of an assign- 
ment is not limited to the com-t in which the assignée has flled hls bond and 
inventory, but exlsts in any court, state or fédéral, of otherwlse compétent 
jurisdiction^ [Citlng various lowa and United States court authorities.] 

The second point is stated as f ollows : 

Admlttlng that the state court having statutory control of the assignment 
proceedings has not, Ipso facto, exclusive jurisdiction of the question of 
the validity of the assignment, nevertheless the assignée and the assigned 
property are so completely under the control of the state court that a due 
regard to hls duties and obligations, and the comity existing between courts 
of concurrent jurisdiction, require the adoption of the rule that the United 
States courts will not compel an assignée to respond to a writ of garnish- 
ment, as he may thus be subjected to conflicting orders and judgments, and 
that in fact the assigned property is practlcally in the custody of the state 
court, and that the assignée should not be held to account, upon the process 
of garnishment, for property or proceeds which he is bound to distribute as 
dlrected by the state court. 

The opinion is marked with the clearness and vigor of présenta- 
tion and discussion which eminently characterize ail the décisions 
of that learned judge, and is so satisfactory in the treatment of this 
question that, although inclined to insert it in fuU upon this point, 
I am compelled to content myself with one further extract: 

The gênerai rule that one court wUl not seek to take possession of property 
already within the possession or control of a court of conclurent jurisdiction 
Is too well settled to need discussion. If a state court, through a receiver or 
administrator appointed by such court, or by levy of a writ issued to the 
sheriff or other executive offlcer of the court, has taken possession of prop- 
erty, the United States court will not interfère with such possession. » » * 
It will be remembered, however, that, in cases of assignments, possession of 
the property is not taken under or by virtue of any order or process of court 
The assignée dérives title and possession from the voluntary act and deed of 
the assignor, and the state coiu-t controls the exécution of the ti-ust through 
Its control over the assignée. If it be true that the United States court has 
jurisdiction to entertain a blll in equity to set aside an assignment on the 
ground of fraud, then it must hâve the right to compel the assignée to appear 
and answer to such bill, or to submit to a decree by default; and, if this be 
true, then the assignée is liable to be subjected thereby to the same diifi- 
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cultles as arlse upon garnishment Thé fallacy In the position taken lies in 
conf ounding tiie jurisdiction of tlie state court over ttie exécution of tlie trust 
created by the deed of assignment with the jurisdiction over the wholly dis- 
tinct question of the validity of the deed of assignment. So far as It now 
appears, no proceeding to test the validity of the assignment has been brought 
in the state court, and there is nothing to prevent the United States court, 
at the suit of citizens of States other than lowa, from taking jurisdiction of 
this issue. 

The conclusion reached was the overruling of the motion to dis- 
charge the garnishee. 

Counsel for défendant hâve cited the court to the case ôf Shoe 
Co. V. Mercer (lowa) 51 N. W. 415, decided by the suprême court 
of lowa. In that case the plaintifîs brought action at law in the 
Des Moines district court, lowa, against one Byrne, attaching prop- 
erty as belonging to défendant. Mercer intervened, claiming that 
before the levy of the writ Byrne had conveyed to him the property 
seized under the writ, by gênerai assignment for the benefit of cred- 
itors of the attachment défendant. Plaintiff replied, attacking the 
validity of the assignment deed, as being f raudulent, etc. The inter- 
vener asked the court to instruct the jury — which the court refused 
—•that plaintiffs could not thus coUaterally attack the assignment 
and assignee's right to the property. The suprême court hold the 
instruction should hâve been given. In the course of the opinion 
filed, the court say: 

It is lîkely true, as counsel seem to think, that much dépends upon whether 
or not the property, when taken under the attachment, was in custody of 
the law, and; if so, much of the contention in support of the présent proceed- 
ing is removed. 

With référence to this question, the court say (page 416): 

We think that, without doubt, under our statute, where an assignment is 
regularly made, and the assignée is In possession of the property for the 
settlement of the esta te, such property is in the custody of the law; but we 
are not to be understood as holding that an assignment invalid or void, as 
contravening the provisions of the statute, will operate to place the assigned 
property in such custody, 

This statement of the views of the court, as announced, according 
to the opinion of the court, is not essential to the détermination of 
the question which the court déclare is the controlling élément in 
the case then under discussion, viz. whether a gênerai assignment 
for the benefit of creditors can, in the courts of lowa, be coUaterally 
attacked. And we are therefore authorized to regard the statement 
above quoted as the statement of what the court would hâve decided, 
had the point been essential to the détermination of the law of 
the case, rather than an authoritative décision, thereafter to be 
binding on that court. The cases from the suprême court of the 
United States cited in the opinion of the court do not touch the 
merits involved in the above quoted extract from the opinion. Thèse 
cases are Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27; Covell 
V. HejTnan, 111 U. S. 176, 4 Sup. Ct. 355; and Preeman v. Howe, 24 
How. 450. Krippendorf v. Hyde was an appeal from the United 
States circuit court for the district of Indiana. The ■ main f acts, 
as stated by the court, are that a suit aided by attachment was 
v.65F.no.3— 19 
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brought in the circuit court, and writ levied on goods claimed hj 
Krippendorf, Ms claim being that be had purcbased the goods from 
tbë attachment défendant Krippendorf executed to the marshal, 
who had taken the goods into bis custody, a delii^ry bond, and re- 
ceived the goods. On bis own motion, Krippendorf was made a party 
défendant, that he might assert his title to the goods, but on plain- 
tiff's motion his name was stricken from the record. Sucb proceed- 
ings were afterwards had as that judgment was rendered in favôr 
of the attachment plainttEf, and various other creditors wh© had corne 
in with "their claims, against the attachment défendant, and the mar- 
shal was ordered to sell the goods to discharge thèse judgments. 
Krippendorf, being unable to retum the goods, paid to the marshal 
the amount of the appraisement, as stated in his bond, and there- 
upon filed this bUl to restrain the marshal from paying said funds, 
or any part thereof, to the attaching creditors, and for decree estab- 
lishing bis ownership of the goods; making the marshal, the attach- 
ment plaintiffs, and the other creditors ail parties. The contest in 
the court below was as to bis right to maintain this suit in the 
fédéral court, since he and various crédit or défendants were citizens 
of the same state, and therefore the diverse citizenship was not 
présent, which was claimed to be necessary to sustain the jurisdic- 
tion of that court. The court décide the Mil to be "an ancillary 
or dépendent bill, supplemental to an original suit, ont of which 
it had arisen, and is maintained without référence to the citizenship 
or résidence of the parties"; and the decree of the court below dis- 
missing the bill is reversed, and cause remanded for trial.' 

Covell V. Heyman, supra, was a case which carae to the suprême 
court on writ of error from the suprême court of the state of Mich- 
igan. The United States marshal, having an exécution, issued from 
the United States circuit court, levied on certain property as be- 
longing to Adolph Heyman, and took same into his custody. There- 
upon the wife of Heyman, claiming this property as her separate, in- 
dividual property, sued ont of the state court a writ of replevin; and 
the sherifE of such court, assuniing the right by virtue of the writ, 
took the property from the custody of the marshal. The suprême 
court of Michigan afiirmed his right so to do. The United States 
suprême court state the point before them to be: 

The sole question presented for our décision Is whether It was error In the 
state court to permit the recovery of the possession of the property tim% held, 
against the marshal of the United States, for the rlghtfnl owner, and wheth- 
er, on the other hand, It shonld not hâve been adjudged in favor of the de- 
fendant below, that his possession of the property by virtue of the levy 
imder the writ was in Itself a complète défense to the action of replevin, 
without regard to the rightful ownership. 

And they déclare that the property in the hands of the marshal, 
under the writ of the court, was not subject to be taken from him 
by the sherifif of the state court. In this case the court state the 
point decided in Freeman v. Howe, supra: 

The point of the décision in Freeman v. Howe is that when property la 
talîen and held under process, mesne or final, of a court of the United States, 
It is in the exclusive custody of the law, and withiu the exclusive jurisdictlon 
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of the court from whlch the process lias Issued, for thé purposes of the writ; 
that the possession of the ofûcer cannot be disturbed by prociess from any 
State court, because to disturb' that possession would be to Invade the juris- 
diction of the coiut by whose coinmaiid It is held, and to violate the law 
which that jurisdiction is appointed to admlnister; that any person not a 
party to the judgment, or suit, whose property has been wrongfully, but 
under cotor of process, talcen and withheld, may prosecute by ancillary pro- 
ceedings, in the court whence the process issued, his remedy for restitution 
of the property or its prflceeds, while remaining in the control of the court; 
but, that ail other remédies to which he may be entitled, against officers or 
parties, not involving the withdrawal of the property or its proceeds from 
the custody of the offlcer and the jurisdiction of the coxu-t, he may pursue in 
any tribunal, state or fédéral, having Jurisdiction over the parties and the 
subject-matter. And, vice versa, the same principie protects the possession 
of property while thus held, by process Issuing from the state courts, against 
any distiu-bance under process of the courts of the United States; excepting, 
of course, those cases wherein the latter exercise jurisdiction for the purpose 
of enforcing the supremacy of the constitution and laws of the United States. 

It will be readily noticed that in none of the cases thus cited 
from the suprême court of the United States waS the point decided 
or involved which is contained in the foregoing extract from the déci- 
sion in the Mercer Case. The only other cases from the United States 
courts which the opinion in the Mercer case cites are Adler v. Ecker, 
2 Fed. 126, and Lehman v. Rosengàrten, 23 Fed. 642, both of which 
hare heretofore been noticed herein, and both of which are adverse 
to the announcement of the court as given in the Mercer Case, as 
above quoted. The cases of Lapp v. Van îforman, supra; Morris v. 
Lindauer, supra; Kohn v. Ryan, supra; and Wickham v. Hull, supra, 
— evidently were not cited by counsel, and hâve escaped the notice 
of the court. The cases are exceedingly few in which the fédéral 
courts in lowa hâve found themselves compelled to diiïer with the 
suprême court of the state in matters which hâve been presented 
for décision. The high standing justly awarded to that learned 
court, and which is not restricted within the state boundaries, abun- 
dantly justifies this court in giving great weight to the décisions 
there announced. But, while cheerfuUy and loyally foUowing its 
décisions upon matters based upon the constitution and laws of 
that state, this court finds in the décisions of the suprême court of 
the United States abundant justification, if not imperative direction, 
for adopting that view of the gênerai law which commends itself 
to the judgment of this court, though that view may not be entirely 
in harmony with the view announced by the suprême court of the 
state. In the matter above considered the opinion of that court 
is not a construction of the statutes of the state, but rather its an- 
nouncement of its déductions or views of gênerai principles applied 
to the subject, as to which the statute is silent We may hère adopt 
and use the words of the suprême court of the United" States, in a 
situation very similar to the présent, in Clark v. Bever, 139 U. S. 96, 
116, 11 Sup. et. 468, as appropriate to the présent situation : 

The décision of the state court is not, therefore, to be regarded as resting 
upon the local statute, but only as expressing the views of that tribunal in 
respect to • * • principles of gênerai law. * * * We cannot, consist- 
ently with our deliberate judgment upon this question of gênerai law, accept 
the décision in Shoe Co. v. Mercer as controUing the détermination of the 
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présent case. TJpon questions of that character the fédéral courts admlnis- 
terlng justice in lowa hâve equal and co^ordinate iurisdictlon wlth the courts 
of that State, although they wiU. "lean towards an agreement of views with 
the State court if the question seem to them balanced with doubt" 

Our attention is called to the closing portion of the décision in 
Shoe Co. V. Mercer, as extracted above, as being a qualification of 
the gênerai principle in such extract stated, and as justifying, under 
that opinion, the contention that the suprême court of lowa would 
hold the bill herein as permissible under such opinion. It is not 
deemed necessary to détermine this contention, which, however, has 
much of force, for, under the riews hereinbefore expressed, we are 
compelled to overrule the flrst plea, as presented by défendant Barnes. 

2. As to the second plea, — that this bill cannot be sustained be- 
cause of the pendency of the action at law, wherein are raised, as 
between the parties hereto, the same issues which are tendered by 
this bill, — an order must be entered overruling this plea. The prés- 
ent action must be conceded to be eminently proper, if indeed it 
be not the only method whereby the deed of assignment can be at- 
tacked. In the Mercer Case, supra, the suprême court of lowa ex- 
pressly hold that such an assignment cannot be coUaterally attacked. 
And the doctrine of that case would forbid, in the state courts, such 
an attack by a reply to the answer of the garnishee. In the Kyan 
Case, supra, Judge Shiras, while declining to rule on this point, as 
not essential to the détermination of the question then before him 
for détermination, indicates his views to be in accordance with the 
rule laid down in the Mercer Case, and which is abundantly sus- 
tained by authority, state and fédéral. The bill herein appears to 
be an ancillary or dépendent bill, so far as it relates to the action 
at law, within the opinion in Krippendorf v. Hyde, supra. And, 
being such, it may properly now be presented, and the validity of 
the chattel mortgages and the deed of assignment hère determined. 
Besides, only by such a bill can the chattel mortgagees be brought 
in, and the whole matter thus determined. Let an order be entéred 
overruling the pleas in a'^atement tendered, by défendant Barnes, 
to which défendant excepts. And défendant is given until next Feb- 
ruary rule day to plead further herein. 



SUMMKRFIBLD v. PHOBNIX ASSTJR. CO. 

(Circuit Court, W. D. Virginia. December 21, 1894.) 

FiBE Insurance— Peoops of Loss— Buildek's Cektipicatb. 

A pollcy of flre insùrance contalned a clause requlring the In.sured, 
within 30 days after a flre, to furnlsh prellminary proofs of loss, contain- 
ing certain Information about the risk, and another clause requirlng, if 
the clalm of loss was for a building, that the insured should procvire and 
attach to the prellminary proofs of loss a duly verlfied certiflcate of a 
builder aa to the actual cash value of the building immediately before 
the flre. flrfd, that this requirement was sufflciently complied with by 
the insured procuring from a responsible firm of builders an itemized es- 
timate of the cost of rebuilding the burned building, signed by them as 
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archltects and builders, but not swom to, and attached to the prellminary 
proof s of loss more than 30 days after the flre. 

8. BAME — WOHKINQ OP Cakpbntbrb. 

The policy also contained a clause that the -working of carpenters In 
building, altering or repairlûg the premlsea, would vitlate the policy. 
■HM, that the policy was not avolded, under thls clause, by the fact that, 
on the day before the flre, a carpenter, under Instructions to make cer- 
tain altérations, had gone upon the premises and removed two small 
pièces of stair rail, no actual connection appearing between the flre and 
the carpenter's présence or work. 

This was an action by Eebecca Summerfield against the Phoenix 
Assurance Company upon a policy of Insurance. The case was, by 
agreement, heard by the court without a jury. 

On the 23d day of February, 1893, the plahitlfC took out a policy of flre In- 
surance from the défendant upon a large building in the city of Danville, 
composed, in the principal story, of three storerooms entered severally from 
the Street, and of three upper stories and an attic, contalnlng numerous rooms 
arranged for the purposes of a hôtel. Two of the storerooms on the principal 
floor, on a level with the pavement, were occupied for mercantile purposes. 
Ail the upper stories of the building were used as a hôtel, and so, also, was 
the third storeroom below, which was used as a hall, office, and entrance 
room to the hôtel above, from which a staircase ascended to the upper 
stories. The building Insured was leased, at the time of the issuance of 
this policy, to three différent tenants, the hôtel to one tenant, and the two 
storerooms to as many other tenants; but the policy was single and entire, 
covering the building as a whole. The amount for which the policy which 
is the subject of this suit was issued was $3,000. Other risks were taken ouc 
by the plaintiff on this building to the amount of $19,500, the total Insurance 
being $22,500. The proofs show that the value of the whole building insured 
much exceeded the total amount of the pollcies upon it, the estimâtes of dif- 
férent witnesses varying from $30,000 to $50,000. The Insurance policy on 
which this suit is brought was for the year ending on the 23d Februarj', 1894. 
Soon after this policy was taken out the lessee of the hôtel gave up the lease, 
and vacated the parts of the building which he had occupied, but the two 
storerooms remained in the occupancy of their respective lessees. On the 
hôtel keeper moving out, the plaintifC employed a carpenter to remove the 
staircase from the ofQce room below, which bas been mentioned, intending 
in the future to lease that room separately. Nothing was actually done to- 
wards removing the staircase, except that a workman took off one or two 
joints of the hand ralling. The hôtel apartments being then vacant, the car- 
penter was Intrusted with the key of the lower room, in which the staircase 
was. There seems from the évidence to bave been another entrance to the 
hôtel apartments, of the key to which thls carpenter had not the custody. A 
few nights after the lessee of the hôtel had vacated the building, and on the 
night after the pièces of hand ralling had been taken off the staircase,— that 
is to say, on the night of the 7th March, 1893,— a disastrous flre broke out in 
the upper part of the hôtel, and completely destroyed the entire building; 
the loss being total, one witness stating that the value of ail the débris was 
not as much as $1,000. After the flre the usual steps were taken, prescribed 
for such an event by the policy, looking to an adjustment and payment of 
the loss. Thèse proved to be unsatisfactory to the Insurance Company, who 
flnally denled ail llability for the loss, and this suit Is brought to enforce pay- 
ment 

Among the provisions of the policy were the followlng, which I shall récite 
and number: 

(1) One clause provides as follows: "Persons sustalntag loss by flre shall 
forthwith give notice of said loss to the company, and shall wlthin thirty 
days render a particular account of such loss, signed and swom to by them, 
stating whether any and what other Insurance bas been made on the same 
property, giving copies of the written portions of ail, pollcies thereon; also the 
actual cash value of the property, and thelr interést therein; for what pur- 
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pose and by whom the building Insured, or contalning thé property Insured, 
and the several parts thereof, were used at the tlme of the loss; when and 
how the fire orlginated; and shall also produce a certlflcate, under the hand 
and seal pf a notary public, * • * stating that he bas examined the eir- 
cumstances attendlng the loss, knows the character and circumstances of the 
assured, and verlly believes that the assured has, wlthout fraud, sustained 
loss on the property insured to the amount which such magistrate or notary 
shall certify." It was not contended at the trial that there had been a failure 
to comply with thls provision of the policy, except in a matter claimed by the 
défense to hâve been incidental to this 30-days requirement, iinder a clause 
of the policy foUowing the one just given. 

(2) That clause was, in part, as follows: "As a part of the preliminary 
proofs of loss, the assured shall, if the claim be for building destroyed by 
fire, procure the duly-verifled certlflcate of some reliable and respousible 
builder as to the actual cash value of it immediately before said fire, which 
shall be attached to and form a part of such proofs, and, if required so to 
do, shall furnlsh the company with plans and spécifications of the building 
destroyed, which shall be duly verified by the oath of the assured." 

(S) Another clause of the policy provided that the cash value of the prop- 
erty insured shall not be estimated at a greater amount than the cost of re- 
placing It anew, reduced by a fair allowance for dépréciation from the use It 
had sustained. 

(4) The policy also contained a clause under the caption of "Builder's Risk," 
providing that "the working of carpenters ♦ * * in building, altering, or 
repairing the premises wiU vitiate thls policy," unless permission be in- 
dorsed In writing, etc. 

(5) Still another clause of the policy declared that "if the premises shall 
be occUpled or used so as to Increase the risk, or become vacant or unoc- 
cupied, and so remain, ' without notice to and consent of this company in 
writing, or the risk be increased * * ♦ by any means whatever within 
the contre! of the assured, without the assent of the company indorsed 
hereon, then * * • this policy shall be yoid." 

Notice of the fire was promptly given tb the agent of the défendant com- 
pany in Danvllle, and preliminary proofs of loss were furnished on the 28th 
of March, the fire having occurred on the 7th of that month. Objection was 
made on 26th April by the défendant that a builder's certlflcate of the cash 
value of the premises at the tlme of the fire had not been included in the 
proofs, as requh'ed by the policy. Thereupon a paper which the plaintifl 
claims to hâve been snch a one as the policy required was furnished on the 
same day on which the objection was received. This paper was an estimate 
in détail made by a builder of the cost of rebuilding the premises, omitting 
îiny déduction for détérioration from the use which the building had under- 
gone. It purported to be an estimate, it was signed by the builder, and was 
not sworn to by him or by the assured. Thls paper was afterwards, to wit, 
on the 12th of June, coupled with and made a part of the supplemental 
proofs of loss furnished by the plaintiffi, and was sworn to by the plaintifl! 
herself on the 13th of June. It Is marked "Exhibit 1, Graham," in the record. 
The language of the caption Is: "JBstimate of Cost to Rebuild the Summer- 
field Building on Présent Foundation as Before the Fire"; and at the bottom 
are the foUowing inscriptions: "April 24th, 1893. Graham Bros., Architects 
& Builders, Danville, Va." 

Peatross & Harris and Green & Miller, for plaintiff. 
Berkeley & Harrison, Withers & Withers, and Staples & Mun- 
ford, for défendant. 

HUGHES, District Judge (after stating the facts). This is a case 
of total loss. The property burned was completely destroyed. It 
had been insured for a total sum of $22,500, and it was worth, at min- 
imum valuation, $30,000. In such a case, and in the absence of any 
charge of perjury, fraud, or incendiarism, the policy itself would 
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seem to liquidate the amount of loss to be recovered, and to render 
unnecessary such formai and technical proofs of loss as the policy 
prescribes, with référence necessarily to cases of partial loss. Poli- 
cies of the character of the one now under considération contain 
numerous important and valuable stipulations, ail applicable to 
cases of partial loss, ail binding upon and enforceable between the 
parties to them, but, so far as they are intended to ascertain the 
amount of loss, useless and immaterial in cases of total loss. In this 
latter class of cases to require the observance of such formalities would 
seem to be unreasonable, and in contravention of the maxim, "Lex 
neminem cogit ad vana seu inutilia peragenda" ("The law compels 
no one to do useless things"). In cases of total loss, where the value 
destroyed exceeds indisputably the amount of Insurance, the policy 
liquidâtes the amount, res ipsa loquitur, and dispenses in gênerai 
with affirmative and formai proofs of loss. But in the présent case 
we hâve a written contract, and that document requires formai 
proofs from ail persons sustaining losses of every character under it. 
That contract is binding upon the insured, and she must comply 
with its stipulations, however technical and perfunctory they may be. 
The pleadings show that the défendant company refused payment 
of the loss in this case on flve several grounds. At the trial, and in 
the briefs, however, only two of thèse grounds were relied on, and it 
is only thèse two that need to be examined in this opinion. One of 
them relates exclusively to the proofs of loss. This ground of dé- 
fense is that a duly-verifled builder's certificate of the cash value of 
the burned premises just before the fire was not furnished, in com- 
pliance with the . requirements of the policy. The other ground of 
défense is that the builder's risk claiLse of the policy was violated 
when a workman took off two pièces of hand railing from the stair- 
case in the lower room of the hôtel on the afternoon before the 
night of the are, and was intrusted with the key of that room. This 
objection is urged in connection with the clause of the policy de- 
scribed in paragraph numbered 5 in the above statement of the 
facts, relating to an increase of risk. Thèse two objections will be 
examined severally. In respect to both objections the case turns 
wholly on facts; It présents no disputable question of law. 

As to the builder's certificate of loss: The question presented is 
whether the "estimate" of Graham & Bro., dated on the 24th April, 
and signed by them professionally, giving an itemized account of 
what the cost of rebuilding anew would be, and furnished the de- 
fendant on April 26th, fulfilled the requirements of the policy as set 
ont in the paragraph numbered 2 in the above statement of facts. 
The défendant contends that this paper was not such a certificate as 
the policy required, and that it was not furnished in time; that is 
to say, was not furnished within 30 days after the flre. The policy, 
in the clause set out in the paragraph numbered 3 of the above state- 
ment of facts, indicates that the cash value of the premises before 
the fire may be established by estimating the cost of rebuilding 
anew, and deducting from the estimate the probable détérioration 
8ulîered by the premises from previous use. Such a paper, suggested 
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probably bj' this provision of the policy, préparée! by Grabam & Bro. 
as architects and builders, and signed by them professionally, was 
furnished by the plaintiff on the 26th of April, and was then made 
a part of her preliminary proof s of loss. The relation of that paper 
to the présent litigation is this: It was furnished by the plaintiff 
as her statement of the amonnt of her loss, and it was veriâed by 
the signature of Graham & Bro. as builders, and upon their profes- 
sional responsibility and réputation. I do not think the phrase 
"duly Terifled," as used in the policy, necessarily requires an attes- 
tation by aflidavit. In the clause next preceding that in which this 
certiticate is required, papers there mentioned are required to be 
sworn to, but an express requirement is omitted in regard to thia 
paper. It is true that the term "verify" applied to légal papers 
generally means, or implies, an oath; but it is equally true that it 
does not always, or necessarily, do so. Affldavits are usually made 
to facts, not to opinions; to actual expenditures, not to estimâtes 
of them. It would hâve been anomalous for this policy to hâve re- 
quired afifldavit to a certificate merely conjectural on its face. In 
the case at bar I think that when the plaintiff furnished an estimate 
of the cost of rebuilding her premises anew, veriâed by the uames of 
Graham & Bro., and signed as builders, in their professional charac- 
ter, the paper conformed, as to its vérification, to the requirements 
of the policy, and was a "duly-verifled certificate." As to whether 
this paper ought not to hâve contained an item estimating the dé- 
térioration of the building from the use it had undergone before the 
fire : There is no requirement of such an item in the policy, and the 
détérioration seems to me to be too intangible a thing to admit of 
any but the most vague and conjectural valuation. It is not such 
a matter as a builder can consider as an expert, nor a proper sub- 
ject for professional estimate. It belongs to that class of subjects 
w'hich can, best be dealt with by negotiation between fair-minded 
parties in interest. I think the builders acted properly in leaving 
ihe vague and intangible item of détérioration, which did not fail 
within their duties as experts, to negotiation between the parties to 
the contract of Insurance. 

It is further objected that, even if this were a valid paper, it was 
not furnished and made part of the preliminary proofs within 30 
days after the tire. The policy requires that the preliminary proofs 
shall be furnished within 30 days, and it also requires that the build- 
er's certiiicate of the cash value of the premises burned shall be at- 
tached to and made a part of the preliminary proofs, but it signifl- 
cantly omits to require that such attaching and making part shall 
be done within 30 days. The 30-days requirement is in one clause 
of the policy, and embraces a category of things that are directed to 
be done within 30 days. The builder's certificate of cash valuation 
is in another clause, containing no 30-day requirement, and is put 
into a category of things which are expressly not required to be 
done, and some of which could not be conveniently done, within 30 
days. AU the rules of construction forbid that, in such a case, an 
Infereuce and implication should be raised for the purpose of work- 
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ing a forfeiture. On tlie subject of this builder's certiflcate, I hold 
that thé estimate of Graham & Bro. was such a certiflcate as satis- 
fled the requirement of the policy; that it was duly veriiied; and 
that, having been furnished and made part of the preliminary proofa 
on the 26th of April, it was in time, the policy not requiring the at- 
taching and making of it part of the proofs to be done within 30 
days. 

I corne, therefore, to the second and more important contention of 
the défense, viz. that the work, or "working," which was done on the 
staircase, and the custody of the key of the room containing the 
staircase, vitiated the policy. It was not shown at the trial, and it 
is not contended in the briefs, that the fire which consumed the 
building originated in the room embracing the staircase, or was ac- 
tually due to the négligence, or any act, of the workman who has 
been mentioned. No connection whatever was shown to hâve ex- 
isted between the fire and this workman and his work on the stair- 
case. The question, therefore, is simply this: Whether this policy 
was vitiated by the mère fact that a single workman took off two 
pièces of the hand rail of the staircase, and had custody of the key 
of the room in which the staircase was when the fire occnrred. In- 
Burers are the draughtsmen of their printed policies. They frame 
them with the primary object of protecting their own interests, and 
they do this with the skill of experts. The insured are not in their 
counsels when thèse instruments are framed, and know nothing of 
the language employed in them until the time of contracting comes. 
They are not experts. They hâve little, if any, expérience of the 
practical effect of the fonns of language employed in the policies. 
For thèse and other reasons it has become well-settled law that pol- 
icies of insurance containing in printed form numerous provisions 
of the sort embraced in the policy now under considération must be 
construed strictly, and most strongly against the insurers. Evi- 
dently, the clause of this policy providing for a forfeiture in the 
event of the "working of carpenters" in altering this plaintifï's build- 
ing contemplated such work as would really alter the building, and 
the working of carpenters, in such numbers of two or more, as 
would really produce the risk which it was the object of the policy 
to provide against. I cannot bring myself to believe that it would 
be a libéral or a just construction of this policy to hold that half an 
hour's work upon an altération that did not alter, by a solitary work- 
man, was a practical violation of a clause of the policy making the 
working of two or more carpenters in altering the building a forfei- 
ture of the insurance. No altération was effected, and there was 
but one workman. To hold that this was a violation of the policy 
would be to construe this clause strictly against the insured, rath- 
er than strictly against the insurer. I hold that there was no actual 
violation of this clause of the policy. As to the key, it was that of 
a room which was an inconsiderable part of the premises that were 
bumed. It was of but one room, and the fire originated in a différ- 
ent and distant part of the premises. The mère possession of the 
key of one of probably more than a hundred rooms of a building was 
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not such a change of custody of the building as was contemplated by 
the policy. I think this objection is not well taken, and must be 
overruled. Judgment must go for the plaintiff. 



JACKSON lEON 00. v. NBGATJNEE CONCENTRATING 00. 

(Circuit Court of Appeals, SixtL Circuit. January 8, 1895.) 

No. 125. 

1. CONTEACTS— NOVATION. 

The J. Iron Oo., in 1881, made a contract with the U. Ce, by which the 
former agreed to sell and the latter to buy, for réduction by a concen- 
tratlng process, certain Iron ores of two différent kinds, produced by the 
J. Iron Oo., at priées flxed in the contract. It was provided tliat the 
priée of the ore to be taken and paid for by the U. Co. at the priées fixed 
shouia amount to at least $2,500 per yeai-, payable in equal monthly In- 
stallments, or the contract mlght be forfelted. Lands were to be leased 
by the J. Iron Co. to the TJ. Co., if desired by it, for the purpose of 
erectlng mills and machinery, at a nominal rent of $1 per year. ïhe 
contract contained various stipulations as to the way in which it should 
be carried out, and provided tUat the TJ. Co. might assign it, or any 
share of or Interest in it. Immediately after the maklng of the contract, 
the U. Co. sold to the N. Co. the right to take and use one of the kinds of 
ore referred to, the N. Co. agreeing to take and use only a certain limited 
amount of ore, to pay the U. Co. a certain amount of stock for the privi- 
lège, and to pay to it, or at the N. Co.'s option, to the J. Iron Co., the 
price stipulated in the flrst contract for the ore taken and used by it. 
The N. Co. also agreed not to sufCer or permit any violation of or de- 
fault in the flrst contract, so far as Its opérations were concerned, and to 
perform the same, so far as its opérations should make it necessary or 
proper so to do. The N. Co. entered upon the performance of this con- 
tract took and used ore, and paid the $2,500 per year, in monthly install- 
ments, to the J. Iron Co., until November, 1883, when it ceased its opéra- 
tions and stopped payment The U. Co. never did anything uuder its 
contract. The J. Iron Co. afterwards sued the N. Co. for payments due, 
under the agreement In the flrst contract to pay It $2,500 per year, claini- 
ing that the N. Co. had been substituted m place of the U. Co. Hdd, 
that there was no novatlon whereby the U. Co. was absolved from Its 
obligation, or the N. Co. substituted in Its place. 

2. Same — Contract for the Bbnefit of Third Pabtt. 

HeM, further, that as the N. Oo. contracted only to pay the prlce of fhe 
ore taken by It to the U. Oo., or, at Its own option, to the J. Iron Oo., 
there was no contract for the beneflt of the J. Iron Oo. upon which It 
could sue. 

8. Same— Statuts of Fbauds — Contract not to be Performbd within a 
Tbar 

The J. Iron Co. also alleged that the N. Co. had specially agreed with 
It, in considération of its forbearance to enforce immédiate payment or 
forfelt the contract, to make the annual payment of $2,500 stipulated in 
the original contract The only évidence to support this allégation was 
of an oral déclaration by an offleer of the N. Co. The contract was, by 
Its terms, to continue 16 years. Held that If any contract arose from 
such oral statements, It was within the statute of frauds of Michigan, 
requlrlng a wrltten mémorandum of any contract not to be performed 
within a year. 

i. Same—Landi.ohd and Tenant. 

Held, further, that no obligation to pay the $2,500 could be established 
on the ground of a prlvity of estate between the J. Iron Co. and the 
N. Co. as landlord and tenant, since this stipulated payment was the 
prlce of ore to be taken, and not rent which was provided for only by 
the nominal sum of one dollar, named in the contract 
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In Error to the Circuit Court of tlie "United States for the North- 
ern Diyision of the Western District of Michigan. 

This was an action by the Jackson Iron Company against the 
îsTegaunee Concentrating Company to recover instalJments of money 
claimed to be due upon a contract. 

The action below was begun in the circuit court for the county of Mar- 
quette, Mich., and was duly removed to the court below on the ground ot 
diverse citizenship. The controTersy In this case arose out of two contracts. 
The first was made on the 14th day of November, 1881, between the Jaciison 
Iron Company, a corporation organized and existing under the laws of the 
State of Michigan, and the Union Ore Concentrator Company, a joint-stoci£ 
association organized under the laws of the state of New York. By the 
terms of sald contract, the Jackson Iron Company agreed to sell to the 
Union Ore Concentrator Company, and the latter agreed to buy from the 
former, Its entire stock piles of refuse low grade ores then accumulated and 
thereafter to accumulate at its mines in the state of Michigan, which should 
contaln not less than 25 per cent, of concentrated ore, to be used in the 
Works of the vendee company^ Its assignées or licensees; the priée of the 
flnished concentrated product to be, to wlt, 45 cents per ton of such con- 
centrated product of ail hard or specular ores workéd from the Jackson 
mine, and 35 cents per ton of such concentrated product of ail hématite or 
soft ores worked from the south side mine, payable in cash on the 15th of 
each month for ail ores removed or worked the prevlous month, the title to 
such ores to remain in the vendor until payment should be made. The said 
sale and purchase was to include ail the above-descrlbed refuse product of 
said mines already accumulated and thereafter to be accumulated during 
the 16 years next succeeding September 1, 1882, which should contain 25 
per cent or more per ton of concentrated ore, and the Union Ore Concentrator 
Company was given the right to commence opérations on said refuse piles 
before September 1, 1882, if it should be in readiness therefor. The ores 
were to be handled so as not to inconvenience the opérations of the Jaelison 
Iron Company, and subject to its approval; and the latter agi-eed to give the 
vendee ail reasonable facillties for sorting, concentrating, and loading the 
said ore. The vendee company agreed that ail the ore now in the stock 
piles and sold under the contract should be removed within 16 years from 
the date named, and, should it fail in any one year from the last-mentioned 
date to remove as much as 10,000 tons, or to pay to the Jackson Iron Com- 
pany the sum of $2,500 annually, payable in equal monthly installments on 
the purchase price, then said contract, at the option of the Jackson Iron 
Company, might terminate. But said provision for monthly instead of annual 
payments was to be regulated In such manner as not to destroy the spirit 
of the contract, and no default was to be taken wlthout a request for pay- 
ment, and neglect or refusai to comply therewith. It was further mutually 
agreed that, in case the Union Ore Concentrator Company should pay during 
any one year in the aggregate the sum of ?2,500, without having removed 
sufflcient ore to amount to that sum, the surplus should be credited on future 
deliveries. The Jackson Iron Company also agreed to sell to the Union Ore 
Concentrator Company, and the latter agreed to buy, any and ail of the 
same class of ores described that could not be profitably shjpped or sold for 
smeltlng, and ail that the vendor company, its successors or asslgns, might 
mine In said mine during the 16 years described, at the same priées, and on 
tlie same conditions as before stated. It was further piovided that nothing 
in the contract should be construed to operate to oblige the Jackson Iron 
Company to deliver or mine any spécifie amount of ores, or to prevent it 
from removing the ores, or any part thereof, to any other point or points 
which might be reasonably convenient for the Union Ore Concentrator Com- 
pany, should the safety of the mine or mines or the convenience of the 
vendor company requlre it; nor was it to be obliged to raise from its mine 
or mines and deliver to the vendee company any of said refuse ores that 
it might wish to leave in sald mines or use for other pnrposes than for sale 
or smeltlng. And, as the vendee company proposed not only to concentrate 
ores from sald refuse low grade ores, but also to mine ores of the same class 
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on the same premises, the vendor company granted to it the right to do so 
■wlthln certain reasonable limlts for Its production. And therefore the vendee 
Company was to be allowed to blast down and mine mixed ores of the 
quality descrlbed for concentrating from any suitable place on Its sald prop- 
erty, but not in any way to Interfère with the opérations of the vendor com- 
pany; the latter to be the sole judge of the convenience and expediency of 
granting such leave to mine ores. The ores thus mlned were to be consldered 
the same as If they belonged to the stock piles of refuse low grade ores, and 
the vendee company was to pay therefor in the same manner before provided 
for ores to be taUen from sald piles. When the vendee company, in its 
process of excavating and removing the inferlor class of ores should open 
or expose ores suitable for shipment or smeltlng, the vendor company was 
to be notlfled, and ail opérations at that point were to ceasè as soon as 
directed by the vendor company. In case the vendor company considered 
the process for removing ores to be dangerous or damaging to its property, 
the vendee company was to cease such opérations on receiving written 
notice from the vendor. Should the vendee company désire to use steam 
power for its concentrating opérations suitable for mills and machinery for 
carrying on opérations under the contract, lands were to be leased by the 
vendor company to the Union Company or assigns at a nominal rent of one 
dollar per annum. The Jackson Iron Company agreed that the veudee com- 
pany might assign said contract, or any share thereof, or interest in or under 
the same, to the Marquette Concentrating Company, or to such other cor- 
porations, companies, or associations as it might see fit, but solely for minlng 
and concentrating ore as herein provided. Subséquent to the maldng of 
said contract of November 14, 1881, the Union Ore Concentrator Company, 
on the 7th of January, 1882, entered into a contract with the Negaunee Con- 
centrating Company, a corporation organlzed under the laws of Michigan, 
whereby the flrst-named company sold to the défendant in this case certain 
rights under the flrst-named contract to take, separate, refine, and sell ont of 
and from the hard or specular ores mentioned and descrlbed in the first 
contract, either by minlng the same imder sald contract, or out of and from 
the refuse or waste piles therein mentioned, so much of said ores suiHcient 
at ail tlmes to supply and keep in fuU opération ail miUa and machinery 
which should be erected by the défendant company for the purpose of re- 
fining and separating said ore, provided that the same should never exceed 
1,000 tons per day of refined or separated ore, and that the défendant com- 
pany should hâve no rlght to mine, take, or use of said ores any more than 
would be sufflcient to keep its mills and machinery to be erected in fuU 
opération, nor more, under any circumstances, than sufflcient to produce and 
yield 1,000 tons of separate or refined ore; and the Union Ore Concentrator 
Company further sold to the défendant company the fuU and ample right 
and authority to use ail patents and patented machinery now owned by the 
sald vendor company which should be needful or requlred by the défendant 
company for the purpose of reflning or separating said ores, not to exceed 
the quantity It can separate or reflne, nor to exceed 1,000 tons per day of re- 
fined or separated ore. And the Negaunee Concentrating Company agreed 
to pay to the vendor company for the rights and privilèges conveyed in said 
contract the sum of $225,000 in and by the issuing and delivery of that 
amount at par value of certlflcates of its capital stock, and further agreed 
to pay to said vendor company, or, at Its own élection, to the Jackson Iron 
Company, 45 cents per ton for each and every ton of concentrElted ore made, 
refined, separated, or produced by It; payable in cash on the 15th of each 
month for ail such product of the previous month. Ail the acts and doings 
of the vendee company under said contract were to be in strict compliance 
with ail the terms of said written agreement of November 14, 1881, with the 
Jackson Iron Company. The vendee company was not to be gullty of any 
violation of sald agreement, nor suffer or permit, so far as it or its opérations 
were concerned, any default therein or violation thereof; and it agreed to 
perform the same on its part so far as it or its opérations should make it 
necessary or proper so to do. The vendee company further agreed not 
unnecessarlly to interfère with the business opérations of the vendor com- 
pany or Its assigns; that neither party should hâve the rlght to oust the 
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other, or to occupy any part of the premlses mentioned In said agreement 
upon which the other should hâve erected any mills, or whlch should be in 
active use by said party. It was further expressly understood that the 
Vendée corapany was not to Interfère with or In any way obstruct the vendor 
Company or its assigns in mining or obtaining its or their full supply of ores 
as specified In Ita contract with the Jackson Iron Company, dated November 
14, 1881, or in using any road or tramways or any rlghts of Ingress or egress 
to said ores owned or occupied by the défendant company. But the vendor, 
its assigns or successors, whenever wlshing to use said roads or tramways, 
was to pay one-half the cost of construction. 

On the 5th pt July, 1880, the Jacljson Iron Company flled Its déclaration 
In the circuit court for the county of Marquette, Mlch., against the Negaunee 
Concentrating Company, setting forth the terms of the contract of November 
14, 1881, between the Jackson Iron Company and the Union Ore Concentrator 
Company, but averring that said last-named company never entered upon 
the plalntlfE's lands, or took or paid for any of said ores, or built or erected 
any mills for concentrating ore, or performed any other act or thlng to carry 
out Its agreements or the purposes of Its organizatlon; but, on the 7th of 
January, 1882, and between that date and the Ist day of March next there- 
after, transferred expressly certain of its rlghts, and in efCect ail its rlghts, 
to the Negaunee Concentrating Company, the défendant in said suit, and 
placed said défendant In possession of the premlses of the plalntlffs selected 
by said défendant for the érection of the mills and carrying on of the business 
described in said contract, and required the défendant to permit or suffer 
no violation of the covenants and agreements of the said Union Ore Con- 
centrator Company wIth the plaintiff, to permit no default therein on the 
part of the said Union Ore Concentrator Company, and to perform the 
obligations of said last-named company thereunder; that thereafter the de- 
fendant built mills on the plalntlffs lands, demanded and recelved from It 
ail the rlghts and privilèges granted by the plaintiff to the said Union Ore 
Concentrator Company, and received from the plaintiff, under the terms of 
said contract, and in ail respects assumed, exercised, and received ail the 
property rlghts granted to the said Union Ore Concentrator Company under 
said contract, and assumed and discharged ail the covenants and obligations 
to the plaintiff Imposed upon and entered into by the said Union Ore Con- 
centrator Company untll the default hereinafter mentioned, and accounted to 
the plaintiff in ail things as contractlng party, whereby the défendant became 
bound and liable to the plaintiff, according to the terms of said contract, to 
take and pay for ail said stock piles of accumulated ore during said perlod 
of 16 years, and to pay to plaintiff therefor at the rate, at the times, and In 
the manner aforesaid, and thereby promlsed, undertook, and agreed with 
the plaintiff so to do, and, among other things, became bound to, and then 
and there promised, to pay to the plaintiff the minimum sum of $2,500 per 
year, in monthly ' Installments of $208.33, for each and every year of said 
period up to the close thereof ; but that on the 15th of November, 1883, de- 
fendant made default therein, and thence hitherto has disregarded its said 
promises and obligations, and has falled to make such payments, to the 
plaintiff's damage in the sum of $15,000. The déclaration then continues 
with a second count, alleging the terms and conditions of the contract of 
November 14, 1881, substantially as set forth in the iîrst count, and then 
sets forth the térms and provisions of the second contract, of January 7, 1882, 
between the Union Ore Concentrator Company and the Negaunee Concen- 
trating Company, and then, alleging that the défendant under its contract 
covenanted with the Union Ore Concentrator Company to permit no default 
by which the contract could be forfeited, upon which the payment to the 
plaintiff of the $208.33 monthly, or the removal of and payment for 10,000 tons 
yearly, became an obligation of the défendant, averred that by such cov- 
enant the défendant became obllgated to plaintiff, and made a new contract 
or promise to pay In considération of a forbearance by plaintiff to sue this 
défendant or claim immédiate payment from it, and a further forbearance for 
defendanfs beneflt to terminate the contract; that the promise thns made 
was not only to pay an obligation of défendant, but to obtain addltional 
spécial beneflts to itself. The évidence disclosed that the défendant, the 
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Negaunee Concentratlng Ctompany, bad gone upon the lands of the plaintlff, 
the Jackson Iron Company, bad erected mills and machinery, and bad taken 
eut ore from 1882 until 1886; tbat up to tbat time the défendant bad paid 
the plalatiff everytblng due under either contract, but tbat thereafter no ore 
was taken eut, and no money was pald. A watcbman remained in the mill, 
and looked after the macbinery, until abaut the time tbis suit was begun, In 
April, 1889, when the défendant took away tbe machinery, and abandoned 
the mil! 

George Hayden, for plaintiff in error. 
Bail & Hanscom, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and RICKS, District 
Judge. 

RICKS, District Judge, haTing stated the case as above, delivered 
the opinion of the court. , 

The plaintiff, in the flrst count of its déclaration, proceeds upon 
the claim of a novation, and the trial judge in the circuit court,, 
so construing it, held that neither by the second contract nor by what 
transpired between the parties under it was there a novation where- 
by the Union Ore Concentrator Company was absolred from its 
liability to the Jackson Iron Company under the original contract. 
This conclusion is well wàrranted from the terms of the con tracts. 
The new contract did not take the place of or satisfy the old contract. 
The chief différence between them was that the défendant had no 
right to mine soft ores while the Union Company had that right and 
retained it. Both could hâve occupied land ôf the Jaclison Iron 
Company and conducted opérations under the two contracts. Under 
the contract between the Union Ore Concentrator Company and 
the Negaunee Concentratlng Company, therefore, the former made 
a partial assigntnent of its rights under the flrst contract between 
it and the plaintiff. The plaintiff was in no sensé a party to the 
second contract. The second contract was a partial transfer of 
rights and a division of the obligations of the Union Company be- 
tween it and défendant, but without any new and distinct agree- 
ment on the part of the plaintiiï conflrming or permitting a nova- 
tion. It is true, as contended, that the défendant under the last 
contract did pay the amotint of the monthly installments in pur- 
suance of its contract with the Union Company, and that it did that 
to prevent default and forfeiture by the Union Company, and to 
protect itself; but it cannot be inferred from that fa et that the 
plaintiff and défendant entered into a contract by which the de- 
fendant assumed and agreed to pay the sum of $2,500 per annum^ 
and for which considération the plaintiff absolved the Union Com- 
pany from the obligations of the flrst contract, and accepted the 
défendant as the obligée under that contract. We therefore fuUy 
cbiicur with the trial judge that there was no novation to support 
the flrst count of the déclaration. 

Next it is said that the written agreement between the Union 
Company and the défendant company amounted to a promise on 
the part of the défendant company to pay the amount s^ipulated in 
the contract between the plaintiff and, the Union Company to the 
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plaintiff, and that this, therefore, became a contract for the benefit 
of the plaintiff, upon whicb the plaintiff might sue the défendant, 
on the principle of National Bank v. Grand lodge, 98 U. S. 123; 
Hendrick y. Lindsay, 93 U. S. 143, and other cases. This brings 
us to consider what the obligation of the défendant company wfl« 
in respect of the payment of the $2,500 per year in monthly Instail- 
ments. The obligation, if it existed, arose in this wise: Ita con- 
tract with the Union Company provided that the défendant should 
pay to the Union Company, or, at its own élection, to the plaintiff, 
the Jackson Iron Company, 45 cents per ton for each and every ton 
of concentrated ore made, reflned, separated, and produced by it, 
payable in cash on the 15th of each month for ail such concentrated 
product for the previous month. The same contract proyided that 
the défendant should not occasion or be guilty of any violation of the 
contract between the Union Company and the plaintiff, or suffer 
or permit, so far as its opérations were concemed, any default 
therein or violation thereof, and that it would perform the same on 
the part aad behalf of the said Union Company so far as it or its 
opération should make it proper so to do. The contract between 
the plaintiff and the Union Company provided, in effect, that the 
minimum payment by the Union Company each month on account 
of ore sold to the latter should be |208.33, or |2,500 per year, on 
f allure to pay which the plaintiff might terminate the contract: 
and that, if the ore, actually taken by the Union Company in any 
month or year, did not equaJ in its contract price the minimum 
payment above required, the surplus should be credited on future 
deliveries. If the défendant became liable at ail to pay the $2,500 
a year as minimum royalty or purchase price of ore, it was by 
reason of its stipulation to perform the contract of the Union Com- 
pany so far as its opération would make it proper to do so, talœn in 
connection with its agreement to pay 45 cents a ton for ore taken 
by it. As the $2,500 was to be treated as a payment of the pur- 
chase priée of ore taken or to be taken, and as in paying for the ore 
taken by it the défendant had the option to pay either the Union 
Oompany or the plaintiff, as it might elect, there was no absolute 
agreement by the défendant in its contract with the Union Com- 
pany to pay the plaintiff this $2,500. It would fully comply with 
its contract by paying this sum to the Union Company. The neces- 
sary resuit is that no right of action to enforce such payment could 
accrue in favor of the plaintiff from the contract between the de- 
fendant and the Union Company. 

The second count of the déclaration proceeds on the theory of an 
independent promise made directly by the plaintiff to the défendant 
to pay the $2,500 per year in monthly installments mentioned in the 
contract between the Jackson Company and the Union Company 
in considération of the forbearance by the plaintiff to terminate that 
contract, and thus to prevent the défendant from enjoying so much 
of the rights conferred by that contract as were assigned to it by 
the Union Company. The averment in the count is that the défend- 
ant bas repeatedly promised to pay the amount due under the con- 
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tract, and has induced the plaintiff to rely thereon, and bas by means 
thereof naaintained possession of tlie plaintiff's premises, and bas kept 
in force tbis contract Tbe évidence offered to support tbis count 
consisted of tbe oral déclaration of tbe superintendent of tbe de- 
fendant Company to an ofScer of tbe plaintiff company, tbat tbe de- 
fendant "would pay up as it bad been doing; tbat tbe company bad 
no funds to pay witb until tbey could eflect some cbanges in tbeir 
stockbolders, and perfected some macbinery tbey wanted to put in 
place of old macbinery tbat didn't work well;"tbat tbe company 
intended to go on and fulflll its contract, and proposed to bold tbe 
land, and tbey would be greatly favored if tbe Jackson Company 
would wait on tbem, and not press for payment." Tbe plaintiff 
company did not, as it bad tbe rigbt to do by reason of tbe default 
of tbe Union Company, terminate tbe contract. We are of opinion 
tbat if any contract can be said to bave arisen from tbe conversa- 
tion above stated, it was witbin tbe statute of frauds of Micbigan, 
wbicb rendors, unenforceable every agreement not in writing tbat 
by its terms is not to be performed witbin one year from the mak- 
ing tbereof. How. Ann. St. § 6185. Giving tbe évidence tbe con- 
struction most favorable for tbe plaintiff, tbe contract was an agree- 
ment by tbe défendant to pay during tbe life of tbe contract at 
least ?2,500 a year for tbe privilège of taking tbe iron ore and using 
it, in considération of tbe plaintiff's agreement to forbear to for- 
feit tbe rights of tbe Union Company under tbe contract, and tbere- 
by to prevent tbe défendant company from continuing its opération 
under its contract witb tbe Union Company. Tbis was certainly 
an agreement on tbe part of tbe défendant to do sometbing wbicb, 
by its terms, could not be performed witbin a year, for botb con- 
tracts bad at least 10 years to run. Even if it can be said tbat the 
plaintiff could and did fuUy perform witbin a year on its part tbat 
wbicb formed tbe considération of tbe défendants promise, namely, 
tbe forbearance to terminate tbe contract for a reasonable time, 
tbis was not, in Micbigan, sucb a part performance as would take the 
case out of tbe statute of frauds. Whipple v. Parker, 29 Micb. 369 ; 
Perkinsv. Clay, 54N. H. 518; Emery v. Smitb, 46 N. H. 151; Frary 
V. Sterling, 99 Mass. 461; Keinbeimer v. Carter, 31 Obio St 579; 
Piérce v. Payne's Estate, 28 Vt. 34; Lockwood v. Barnes, 3 Hill, 128; 
Broadwell v. Getman, 2 Denio, 87; 1 Smitb, Lead. Cas. 45, etc.; 
Brown, St. Frauds, § 286. It fuUy appears, and was conceded by 
counsel in tbe court below, tbat after the alleged promise upon 
wbicb tbe second count is based tbe défendant company took out 
no more ore, and tberefore no recovery could be bad against it in 
assumpsit as upon a quantum valebant. 

The next claim of the plaintiff is tbat the défendant was in privity 
witb tbe plaintiff as a tenant, and as such was directly liable to plain- 
tiff to pay and discbarge ail tbe obligations necessary to niaintain 
sucb leasebold interests. It appears tbat, wbile tbe défendant took 
no ore from tbe plaintiff's ore pile after tbe time up to wbicb it bad 
paid in full tbe montbly payment of |208.33 as minimum royalty 
or price for ore, its mill stood on plaintiff's ground, and its ma- 
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chinery lay there, in charge of a watchman, till just before the bring- 
ing of this suit. The land which was occupied by the défendant 
was rented by the Jackson Iron Company to the Union Company 
at a nominal rent of f 1 per annum, and, even if there was privity 
established between plalntiff and défendant by defendant's contin- 
ued occupancy of this land, it would not inyolve the payment by the 
défendant of more than that rent, and would certainly not create the 
liability sought hère to be established on the agreement of the Union 
Company to pay |2,500 to the Jackson Company as a minimum pay- 
ment of royalty or purchase price of the ore to be sold under the con- 
tract. The $2,500 was not to be paid as rent, and cannot be recovered 
against défendant as such, on any theory of privity of estate. The 
judgment of the circuit court is afflrmed. 



MII-LEE T. CHICAGO, B. & Q. RY. CO. 

(Circuit Court, D. Colorado. December 29, 1894.) 

No. 3,104. 

NEaLTGENCB— Stipclations against Liability. 

A railway company organized a relief department among its employés, 
for the purpose of giving pecuniary aid to those who might be injured or 
sick. The f unds of said department were provided by contributions from 
the members, the company agreeing to make up any deflciency which 
might occur in any year. The rates of contribution by the members were 
such that a deflciency would seldom occur, and in fact was a very rare 
occurrence. In the application for membership in the relief department 
and in the contract of Insurance a clause was inserted providing that, in 
considération of the payments by the company, the acceptance of benefits 
by a member should operate as a release of ail claims for damages against 
the company. PlaintifC, who was a member of the relief department, re- 
ceived injuries in conséquence of the négligence of the railway company, 
and thereafter accepted benefits as a member of the relief department. 
Beld, that plaintifC's rlght of action against the railway company to recover 
damages for such injury was not barred by the acceptance of such benefits. 

This was an action by I. E. Miller against the Chicago, Burlington 
& Quincy Eailway Company to recover damages for personal injuries. 
The défendant pleaded, among other things, an agreement by plain- 
tifl to release in considération of certain payments made on a contract 
of Insurance. PlaintifC demurred to the answer. 

O'Donnell & Decker, for plaintiff. 

Wolcott & Vaile and H. F. May, for défendant. 

HALLETT, District Judge. Action by a fireman to recover for 
an injury to his person received while in the service of the company. 
In the ârst and second défenses the défendant makes some speciflo 
and gênerai déniais of matters alleged in the complaint. The third 
answer is, in substance, that the défendant and its employés organ- 
ized an association for the relief of employés of the company injured 
while in the service of the company, known as the Burlington Vol- 
untary Relief Department. The nature and purpose of the ôrganization 
are not very fully stated in the answer, but counsel has furnished 
v.65F.no.3— 20 
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a copy of the articles of association, and its rules and régulations, 
which may be regarded as supplying ail détails necessary to be con- 
sidered. From this it appears that the association mentioned as 
the Burlington Voluntary Relief Department is composed of seven 
similar organizations, organized by seven or more différent railroad 
corporations in différent states and territories, which corporations 
make up the Burlington System. It is modeled upon the relief de- 
partment of the parent company, which is known as the Chicago, 
Burlington & Quincy Relief Department, and it accepts the rules and 
régulations of the latter as its own. The composite organization 
hère in question was formed from ail the others for convenience of 
administration merely, without changing the character of any of the 
constituent bodies. From the rules and régulations of the parent 
company it appears that the funds of the association are raised by 
contributions from employés, ranging from 75 cents to $3.75 per 
month, according to the amount earned by the contributing members. 
The first sum is paid by those who eam not exceeding |40 per month; 
the last sum by those who eam more than $100 per month. If any 
deflciency arises in the funds thus raised, the companies must make 
up the amount. The régulations on that subject are hère quoted at 
length : 

"(3) The relief fund wlU consist of voluntary contributions from employés, 
income derived from investmraits and from interest paid by the company, 
and appropriations by the company when necessary to make up deflciencies." 

"(14) If during the perlod prlor to the Ist day of January, 1892, or durlng 
any one of the successive periods of three years thereafter, the amount con- 
ti'ibuted by the members of the fund and reeeived from other sources shall 
not be suffleient to meet the liabilitles Incurred for such period, the company 
shall pay the deflciency; and if at the end of any siich period there shall be 
a surplus, after making due allowance for liabilitles incurred and not paid, 
such surplus shall not be nsed to make up any deflciency in any other 
such period, but shall be nsed for the sole benefit of members of the relief 
fund in such manner as shall be determlned by vote of two-thirds of the 
advisory committee, and approved by the board of directors." 

In connection with this provision for paying a deflciency in the 
funds it should be remarked that the rates paid by members are 
manifestly intended to cover the cost of insurance, and the deflciency 
is a contingency not likely to happen. It does in fact happen some- 
times, but the amounts thus paid by the companies are inconsider- 
able. In case of disabUity and loss of time from accident or sick- 
ness, employés who are members of the relief department receive 
certain sums weeldy or monthly, according to the class in which 
they belong. There is also insurance upon the life of the employé 
in considération of other and additional payments, which need not 
be mentioned in this connection. In the contract of insurance, and 
set ont in the application for membership, there is a provision as fol- 
lows: 

"I also agrée that, In considération of the amounts paid and to be paid by 
said company for the maintenance of the relief department, the acceptance 
of beneflts from the said relief fund for injury or death shall operate as a 
release and satisfaction of ail claims for damages against said company arlsing 
from such Injury or death, which could be made by me or iny légal repré- 
sentatives." 
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This clause forms the basîs of defendant's third answer. Tt is 
alleged ihat plaintiff was a member of the relief department, and — 

"That the acceptance of benefits from the said department for injury should 
operate as a release and satisfaction of ail claims for damages against the 
défendant company arising from or out of such injuries; that the said plain- 
tiff has subsequently received and accepted the benefits due to hlm by reason 
of hls membership in said relief department on account of the injury com- 
plained of by hlm In his complaint herein, and the défendant company has 
paid to the plaintiff the amount of the benefits due to him by reason of hls 
membership in the said relief department on account of said injury, and the 
same bave been received by the plaintiff as beneflts accruing to him by rea- 
son o( said injury on account of his membership in said association. And 
more particularly the défendant allèges that there was paid by the said re- 
lief department to the said plaintiff, on account of said injury, benefits to the 
amount of |24.50, being the amount due for 49 days next after the 22d of 
August, 1890, at the rate of 50 cents a day, which was the rate to which the 
plaintiff was entitled as a member of said relief department; and there was 
also paid by said department the sum of $43 to certain physlcians for care and 
surgical attendance upon the said plaintiff; and that the said relief depart- 
ment did ail on its part to be doue for and in behalf of the said plaintiff by 
virtue of hls membership in the said department; whereby the défendant 
was released from any and ail claims for damages against the défendant 
company arising in any way out of the injury of which he complains in his 
said complaint" 

Upon demurrer to this answer we are to consider the nature and 
effect of this provision of the contract, and whether the acceptance 
of beneflts by the plaintifE under this contract of insurance should bar 
this action for injuries received through the négligence of défend- 
ant. It is clear that what the plaintiff received from the relief de- 
partment was only that for which he had paid from time to time 
from his monthly earnings. As already stated, the considération 
mentioned, being the amounts paid and to be paid by the company 
for the maintenance of the relief department, is only a prêteuse. 
From motives of humanity, employers are compelled to hâve some 
care for the sick and injured in their service. In récent times 
various schemes hâve been adopted for getting the cost of this care 
and attendance from the persons employed. Some employers require 
their men to contribute to a hospital fund, from which the sick and 
injured in their service may be maintained; others insure the life 
and health of their servants in one or more of the many accident 
and casualty companies who make it their business to care for those 
who may be engaged in hazardous and dangerous service. Whatever 
method may be adopted, it is plain that any one who employa large 
numbers of men must be at some cost of time and money in respect 
to the care of their bodies, if not of their soûls, to keep them in 
health, and cure their hurts. If the men can be induced to pay the 
cost of this either to the employer or to an Insurance company, the 
employer is so far relieved of a heavy burden, which in most in- 
stances he ought not to bear. In ordinary sicknesses and in most 
cases of injury the men ought to pay the cost of their keep, of 
nursing, of médical attendance, and the like, because thèse things 
corne without fault of the employer in the ordinary course of human 
inflrmity. Therefore the employer ought not to be blamed for t)ut- 
ting the burden of caring for the sick and the injured, in gênerai, on 
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the shouldera of the men, where it properly belongs. In doing tMs, 
howerer, lie should not seek to évade the responsibility imposed upon 
him by law for the conséquence of his own négligence. The rule 
which requires an employer to respond in damages to his servants 
for his négligent acts is sound and wholesome. It ought not to be 
set aside on any pretense of waiver on the part of the party injured 
from doing something which he has a clear right to do. It is said 
that the employé is not bound to accept beneflts from the relief fund, 
and, if he does accept them, with fuU knowledge that he waives his 
right of action, he ought to be bound by his act. The logic of the 
proposition should be differently stated. Having paid for beneflts, 
upon what principle ean he be required to renounce them? If, for 
illustration, plaintift had taken a policy in some accident and casualty 
Company, could he be required to give up his right of action against 
the railroad company on accepting beneflts from the insurance Com- 
pany? I think not. And the fact that the railroad company has 
entered into the insurance business does not aiïect the question in 
any way whatever. In respect to this contract défendant is an in- 
surance company, and, having received the premium demanded of 
plaintiff, the latter is fuUy entitled to the beneflts vvhich he re- 
ceived, independently of any question affecting his relations to the 
railroad company as an employé. Having paid for them, plaintiff is 
as much entitled to the beneflts received by him under the con- 
tract of insurance as to his monthly wages for services rendered to 
the railroad company. It was long ago wisely held that an employer 
cannot relieve himself from responsibility for his négligent acts 
by any provision in the contract of employment, and so it has come 
to pass that the company could not make the receipt of wages a 
waiver of this sort of action. No more can it be said that payment 
and receipt of beneflts under a contract of insurance, such as is 
alleged in the answer, should bar the plaintiff's action. I am amazed 
to flnd that in several courts of unquestioned dignity and authority 
the défense hère made has been fuUy sustained. Cléments v. Kailway 
Co. [1894] App. Cas. 482; Johnson v. Railroad Co. (Pa. Sup.) 29 Atl. 
854; Leas v. Pennsylvania Co. (Ind. App.) 37 N. E. 423. I can only 
say that I agrée with none of them. The reason of the thing stands 
altogether on the other side. The demurrer to the third answer will 
be sustained. 



DNITED STATES v. OANDLBE. 
(District Court, W. D. North CaroUna. November 14, 1894.) 

Laroeny — Evidence — Identification of Money in Possession op Accused. 
Coin or bank notes found In the possession of a défendant soon after 
a larceny bas been committed must be clearly Identified as the property 
stolen, In order to give rise to a légal presumption of guilt; mère gên- 
erai resemblance in kind and amount is only a fact whicb the jury may 
consider, in connection with other proved f acts, as some évidence of gnilt 
State V. James, 72 N. 0. 482; State v. Freeman, 89 N. C. 469. 

Ckiminai, Law— Cikcumstantial Evidence. 

In a case founded entirely upon circumstantial évidence, the jury must 
consider ail the independent coïncident facts and circumstances shown in 
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évidence, and flnd that tbey are consistent with each other, and point to 
the guilt of défendant beyond a reasonable doubt, before a verdict of 
guilty can be properly rendered. U. S. v. Seareey, 26 Fed. 435. 

8. Samb— Testimony op Uhimpbached Witness. 

A Jury may well consider the improbability of positive statements made 
by an unlmpeached witness, when there are tacts and clrcumstances in 
évidence tending to lessen the probability that such testimony is true. 
Quock Ting v. U. S., H Sup. Ct 733, 851, 140 U. S. 417. 

4. Same — CoNDuoT OF Trial — Comment by Pkosecction on Dbfkndant'b 
Failueb to Call Witnbss. 

When the prosecution relies upon facts and circumstanees as making 
ont a prima facie case of guilt, the district attorney may properly com- 
ment upon the fact that défendant had a witness présent in court who 
was not introduced, if It appears in évidence that such witness had prob- 
able knowledge of the truth or falslty of the facts and circumstanees re- 
Iled upon to make out such prima facie case. Graves v. U. S., 14 Sup. Ct 
40, 150 U. S. 118; Goodman v. Sapp, 9 S. B. 483, 102 N. 0. 477. 

{Syllabus by the Court) 

Indictment for breaking and entering a post office, and committing 
a larceny therein. 

R B. Glenn, Dist Atty., and D. A- Covington, Asst. Dist Atty., for 
the United States. 

V. S. Lusk, S. J. Pemberton, and J. M. Gudger, for défendant 

DICK, District Judge (charging jury). TMs trial has evidently 
excited mucli public interest. ïhe évidence and the circumstanees 
attending the trial are well calculated to give rise to such public in- 
terest. The défendant is a boy 15 years of âge, and he was attended 
during the trial by his father, mother, sister, and other relatives, who 
are persons of high character ux the community. The case has been 
well and ably managed by counsel on both sides, in the examina- 
tion of the witnesses, and in their arguments before you, — and 
it is one that requires your careful and impartial considération. 
That entry was made into the post oflSce at the time stated, and that 
money and stamps were taken therefrom, are facts which are not 
controverted. The évidence shows only two ways by which entry 
into the post office could hâve been made, — by a key, or by the tran- 
som above the back door of the building. Miss Sherrill, the post- 
mistress, and her brother who acted as her assistant, were the only 
persons who had possession of the key. She testified that on the 
evening before the night when the post office was robbed she exam- 
ined her money drawer^ and found that she had a $10 gold coin, a 
$5 bank bill, and some change in silver and coppers, amounting in 
ail to about |25. She also had a number of 10-cent and 2-cent post- 
age stamps. At 6 o'clock in the evening she locked the door, and 
carried the key to her home, and placed it in a trunk in her mother's 
room. On the next moming her brother went to the post office, 
and sôon came back, and informed her that the office had been 
robbed. She found the drawer out on the floor, with lock broken, 
and her money gone, and some of the 10-cent stamps. On the inside 
of the room a chair had been placed close to the door. On the out- 
side an old window shutter was leaning against the door, which had 
marks of dirt made by footsteps. The three panes of glass had been 
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taken from the transora, and placed above unbroken. The size of 
the panes of glass was about 10 or 12 incbes. The door was about 
3 feet widé, and she thonght that the défendant could bave easily 
passed through the transom. She saw the défendant that night at 
church about 9 o'clock, and he went home with her brother, and re- 
mained ail night, and went off the next morning bef ore she could see 
him. The défendant had never stayed at her mother's house bef ore 
that time. Her testimony was substantially sustained by the testi- 
mony of her brother. He further said that défendant, on the morn- 
ing after the robbery, went with him on his way to the post oflQce,. 
but turned aside to go to an unflnished church building close by. 
He also said that at the back door of the post office he found several 
tracks made by a No. 6 shoe, and he placed his own foot in the traek, 
and there was a good flt. He also gave his opinion as to the size of 
the transom, and thought that défendant could hâve passed through. 
There is no évidence, ascertained by actual measurement, as to the 
exact size of the transom, and no experiment was made to flnd 
whether a 15-year old boy could hâve passed through the opening. 

As this indictment is founded entirely upon circumstantial évi- 
dence, you should consider every attendant circumstance calculated 
to throw light upon the subject of investigation, and détermine 
whether the independent coincident facts and circumstances shown 
in évidence are consistent with each other, and point to guilt of de- 
fendant beyond a reasonable doubt. 

Had the défendant any knowledge of things in the post office? I 
remember no direct and spécifie ewdence upon that point. As to 
the tracks on the outside, there is no direct évidence tending to show 
that défendant made them. His foot was not measured, and the 
évidence clearly shows that he usually wore No. 7 shoes. The e\'i- 
dence shows that on the day after the robbery the défendant was 
arrested at Murphy, and on search he was found in possession of a 
$10 gold pièce and some silver change and coppers, amountiug to 
about |25, but no |5 bank bill or stamps. If any of the coin had 
been marked so that it could hâve been strictly identifled as the 
property stolen, such f act would hâve given rise to a strong presump- 
tion of guilt. As the coin found upon his person was like the ordi- 
nary circulating currency of the country, incapable of strict identity, 
no presumption of law arises, but the fact is a circumstance which 
may be considered in connection with other circumstances as évi- 
dence of guilt The entry was made on the night of 2d April, while 
religions services were being conducted at a church close by, and in 
fuU view of the back door of the post office, and there was a large 
crowd inside and outside of the church. There is évidence that de- 
fendant was at the church, and talked with Henry (3onnor at the 
door, and asked him to go down town with him. Another witnes» 
testifled that défendant came partly iuto the doorof thechurch,looked 
around, and went out, and was absent half an hour, and then re- 
turned, and remained until the services were ended. It was insisted 
by counsel for défense that the entry could not hâve been made at 
that time, for the light which the évidence shows waa used by the 
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robber would bave been clearly visible to the large crowd attending 
the churcb. Upon tMs point you may consider whetlier a ligbt seen 
in the post office at that early hour in the night would bave been 
calculated to excite any surprise in the persons seeing it. 

It is further insisted by counsel for défendant that, if défendant 
was the robber, he would not hâve gone to the home of the post- 
mistress with her brother, and remained ail night with the money 
on his person. The évidence shows that on the next morning the 
défendant left young Sherrill, and went into the unfinished churcb, 
and he assigned no reason for so doing, and such a circumstance 
might excite a conjecture that he went there to get the money which 
he had concealed the previous night. I will now call your attention 
to the testimony of Henry Connor. He testiâed before the commis- 
sioner, on the preliminary investigation, that on the morning after 
the robbery défendant came to his house, and asked him for the loan 
«f a tobacco poke to put his money in. That he had some money 
tied up in a handkerchief, and the bulk was about the size of an ink- 
stand, and he told witness that he had borrowed the money. On his 
examination before you he testifled to another material fact, which 
he did not state before the commissioner, — although the prosecution 
was conducted by an earnest and skillful lawyer. He now says that 
on Sunday evening, the day before the robbery was committed, the 
défendant told him that he (défendant) intended to break into the 
post office to get money. You may well consider the probability of 
such a story, after being so long withheld from disclosure. Is it 
probable that, without any motive, the défendant would hâve told of 
his intention to commit a robbery, when he knew that his plan could 
so easily be frustrated by the witness making disclosure? If he had 
asked witness to participate in the robbery, then there would be 
some show of probability; but no such request is shown in évidence. 
There is certainly some improbability of the truth of the statement 
shown by the circumstances that witness did not remember so im- 
portant a fact three days after the occurrence, when he was exam- 
ined before the commissioner, and the citizens of the community and 
the offlcers of the law were so eager and desirous of finding the guilty 
offender. 

I wUl now call your attention to the testimony of Joseph Connor. 
He was not a witness before the commissioner at Dillsboro, although 
he lived close by, and was présent at the preliminary trial. More 
than two months after such trial Deputy Marshal Sherrill carried 
Joseph Connor before Commissioner Davies, when and where he 
made an affldavit, in which he stated that on the morning after the 
robbery défendant came to his sawmUl, about a mile from Dillsboro, 
and showed him some money tied up in a handkerchief, and showed 
an envelope which, he said, contained postage stamps. He asked de- 
fendant where he got the money. After some dispute, défendant 
said to witness, "I snaked it last night." When this affldavit was 
made the deputy marshal told witness to keep the matter a secret. 
It is also in évidence that about the time the affldavit was made wit- 
ness told Mr. Dills that he knew nothtng against défendant as to 
Dillsboro post offlce robbery. As the commissioner had heard the 



312 FEDERAL EEPOETER, VOl. 65. 

saatter, and bound over the défendant to the district court, hîs juris- 
diction had ceased, and the affldavit was extrajudicial, and is not 
admissible in évidence as a valid affidavit; but it may be used as a 
déclaration of witness, for tbe purpose of supporting his testimony 
given on this trial. Tbe secrecy observed by witness at the request 
of the deputy marshal who carried him before the commissioner, to- 
gether with his déclaration to witnRss Dills just after affldavit was 
made, that he knew nothing against défendant, is calculated to excite 
some suspicion as to the propriety of the motives of witness. You 
may also consider the probabUity of his statement that on the 
morning after the robbery the défendant voluntarily, and without any 
motive, showed him money and stamps, and told him, "He snaked 
it last night"; and that witness, although he knew of the arrest of 
défendant for the robbery committed on the previous night, did not 
disclose so material a fact on the preliminary trial. You may well 
consider the improbability of positive statements made by an unim- 
peached witness when there are facts and circumstances in évidence 
tending to lessen the probability that such testimony is true. 

There is another fact relied upon by the prosecution as tending to 
show an evil mind and purpose on the part of the défendant. The 
railway agent at Dillsboro testified that a day or two before the post 
office was robbed the défendant came into his office, and inquired 
"if a man could ride on the railway cars with a stolen ticket," and 
also asked him where and how he kept the money of his office. You 
may well consider what were the motives of défendant in making 
such inquiries. Was it his purpose to steal f rom such office, and f rom 
the person of whom he made the inquiries? or were the questions 
prompted by the idle curiosity of a boy who could see the open 
manner in which tickets were kept, and who also saw the agent 
frequently receiving money? 

On the day after the robbery the défendant was arrested at 
Murphy by the town marshal, under the authority of a telegram f rom 
his father. The défendant was searched, and on his person were 
found a |10 gold pièce and some silver change and coppers in a 
tobacco poke, amounting to about $25, but no $5 bank bill or stamps 
were obtained. Défendant said he had found money tied up in a 
handkerchief near post office. It is material for you to inquire the 
reason that induced défendant to leave Dillsboro on the day after 
the robbery. If his conduct was induced by fear of an arrest, then 
it was a "flight" from justice, and is strong presumptive évidence 
of guilt. If his going to Murphy was the carrying out of a long pre- 
determined purpose to visit his brother in Atlanta, and the exécution 
of this purpose was hastened by the flght with his sister on the 
previous day, and the severe blow which he received from his mother, 
then his journey was not a flight, and furnishes no presumption of 
guilt. 

The évidence further shows that when défendant was in custody, 
and was on his return to Dillsboro, he told the deputy marshal that 
he found the money that he had on his person when arrested by the 
town marshal at Murphy. The fact that défendant had on his per- 
son on the day after tiie robbery, money resembling that which had 
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been stolen from the post ofBce, is a very materîal circumstance in- 
dicating guilt, calling for some probable and reasonable explanation 
on his part He bas endeavored to furnish such explanation by the 
testimony of his mother and sister. His mother testifled that her 
son, the défendant, had been in Asheville with his brother for sev- 
eral months, and returned home in Pebruary, a day or two after 
the death of her little daughter. She soon after saw the défendant 
with a $10 gold pièce, and some silver change, in ail about |25, which 
he told her he had obtained in Asheville. He kept his money hid- 
den in the barn, and asked her net to tell his father, as he would not 
let Mm go to Atlanta to visit his brother. She also stated that on 
the evening before the robbery défendant got into a flght with his 
sister, and had puUed her by the hair, when she (mother) struck him a 
severe blow on the head with a shoe, which produeed considérable 
bleeding; and he left home in a very angry mood, and did not return 
until late next moming, when he requested her to prépare his clothes, 
as he was going to Atlanta that day. She prepared his clothes; 
examined those that were taken off, and saw considérable blood upon 
them. Défendant then went off to take the railway cars to Murphy, 
on his way to Atlanta. The sister, in her examination as a witness, 
conflrmed the testimony of her mother in ail respects, and further 
testifled that at morning and evening, every day for three weeks, in 
March, her brother, the défendant, went with her to the barn when 
she milked the cows; that he went into the barn every time, and 
counted his money, and sometlmes added some silver change or 
coppers; and she saw the money in the bam a few days before the 
robbery of the post office. The money in the possession of défend- 
ant, as shown by the mother and sister, has a more exact similitude 
to the money found on his person in Murphy than that of the articles 
stolen from post office, which consisted of a gold coin, bank bill, 
silver change, coppers, and stamps. If you believe the testimony of 
the mother and sister as to his préviens possession of the money by 
them described, then a very strong circumstance tending to show 
guilt has been reasonably accounted for. The tracks at the back 
door of post office do not point to défendant as the robber, as the 
size did not correspond with shoes of défendant. The tobacco poke 
containing the money on his person when arrested at Murphy waa 
not shown to be the identical poke given him by the witness Henry 
Connor. The strongest uncontradicted testimony tending to show 
guilt is that of the Connor boys, which I hâve already sufficiently 
called to your attention. There is évidence tending to show that 
there was a very active prosecution on the part of the f riends of 
Miss Sherrill, the postmistress, and that some of the very material 
circumstances relied upon were not disclosed until this trial began. 
Counsel for prosecution commented on the fact that Dr. Candler, the 
father of défendant, was in court during the trial, and was not offered 
as witness to explain proved circumstances which indicated the guilt 
of défendant. If it had been shown in évidence that Dr. Candler 
probably had knowledge of the truth or falsity of the circumstances 
relied upon by the prosecution as making a prima facie case of guilt, 
then his failure to testify might properly be commented on as some 
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évidence to strengthen such prima facie case. But the évidence 
tends to show that Dr. Candler had no knowledge abont such circum- 
stances, or the purposes of défendant, as he was kept in the dark on 
the subject at the request of défendant. The fact that he sent the 
telegram that caused the arrest of his son at Murphy tends to show 
that he had no knowledge that his son had money, and intended to 
go to Atlanta. It is obligatory upon the prosecution to prove, beyond 
a reasonable doubt, the guUt of défendant before a verdict of guilty 
can be rendered by you. If the évidence fully satisfles you of such 
guUt, then you should so return your verdict, and leave matters of 
mercy and sympathy to the court. If, however, the évidence does 
not satisfy you, beyond a reasonable doubt, as to the guilt of défend- 
ant, then you should return a verdict of not guilty. 



la re COMMISSIONBRS OF CIRCUIT COURT. 
(Circuit Court, W. D. North Carolina. December 29, 1894.) 

1. United Statbs Commissioneks— Rbmovai,. 

Whlle commissioners of the circuit court bave no flxed tenure of offlc^ 
and the appolntlng court has power to remove them at pleasure, the ex- 
ercise of thls power should be govemed by a sound légal discrétion, and, 
If there are chairges agalnst a commlssloner, full opportunlty should be- 
glven him for a hearlng. 

2. Bame. 

A district attomey made an application for the removal of ail the com- 
missioners of the circuit court withln the district, with a vlew to a re- 
organlzation of that body of offlcers, alleglng as grounds a waste of pub- 
lic money by institution of fréquent trivial prosecutlons, multiplication 
of proceedings to Increase fées, and other similar mlsconduct, generally 
prevalling among them. It appeared that some abuses exlsted, but that 
thèse were not whoUy the fault of the commissioners, and were not in- 
tolérable. iHeW, that the court would deny the motion for gênerai re- 
moval of ail commissioners, without préjudice to proceedings by the dis- 
trict attomey to remove any particular commlssloner for sufficlent cause. 

This was a motion made by the district attomey for the removal 
of ail the commissioners of the circuit court within the Western dis- 
trict of North Carolina. 

Eobert B. Glenn, U. S. Atty., for the motion. 

DIOK, District Judge. The motion which I am called upon to con- 
sider and détermine was made in the circuit court at AshevUle at last 
November tenn, and was continued for final hearing at this term 
.of the circuit court at Charlotte. The motion is for the removal from 
office ail the commissioners of the circuit court in this district, with 
a view to the réorganisation of that body of public offlcers so as to 
remedy many existing evils, and insure a more cautions, prudent^ 
economical, and rightful discharge of important officiai duties in 
the administration of justice. From the argument of the district 
attorney in open court, and from fréquent conférences with him, I 
Understand his reasons and views in support of his motion to be as 
foUows: 

First. In many counties there are two or more commissioners of the cir- 
cuit court, and long expérience has shown that their concurrent jurisdictioa 
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In the same locallty bas caused an unseemly rivairy In business between 
such officers, wliich bas resulted in many improper warrante and frivolous 
prosecutions, causing enormous and unnecessary costs to the government. 
Second. That fréquent examinations of the written proceedings of many oî 
the commissioners, returned to court, hâve clearly shown that they are too 
eager to make per diems and fées, and are otherwlse not qùalifled to dis- 
charge, with correctuess, efflciency, and justice, the Important duties of their 
responsible position. Third. That for sereral of the past terms of the dis- 
trict courts the docliets and trials show that numerous trivial and frivolous 
prosecutions hâve be«n returned by commissioners to coiu*t, which would not 
hâve been Instituted if they had exercised an intelligent, wise, and judicious 
discrétion in the examinatlon of évidence and the issuing of warrants. 
Fourth. That an application for a rule of court upon individual commis- 
sioners to show cause why they should not be removed from office would 
consume much of the tlme of the court, cause much expense and delay, and 
would fail to accomplish the objects of the pending motion In affording a 
speedy and effectuai remedy for the evlls existing in the présent condition 
of affairs; and that the granting of this motion for gênerai removal would 
not unjustly and Injuriously reflect upon thé Personal character of the com- 
missioners, as the expressed purpose of the motion is not intended as a 
spécial censure and condemnation of any person, but the manifest object is 
to make, with facillty a new and better arrangement, that wiU insure the 
falr, jusr, and efficient enforcement of the law, prevent trivial and frivolous 
prosecutions in the courts, save enormous costs to the government, and pro- 
teet many citizens from unjust vexation, inconvenience, and expense. 

In making this motion th.e district attorney referred to and relied 
upon, as a précèdent, the action. of this court 20 years ago in making 
a gênerai order remoTing ail the commissioners of the district, and 
directing new commissions to be issned to ail of the old commission- 
ers whose previous conduct had shown them to be compétent, judi- 
cious, and efiScient in the discharge of their oiBcial duties. When 
this motion was first made, it was readily entertained by the court, 
as the proceedings in ail the district courts of this district showed 
probable and reasonable grounds of complaint against many of the 
commissioners for the number of trivial and frivolous cases which 
they had returned for investigation before the grand jury and for 
trial in court. Upon subséquent éxamination of the written testi- 
mony of witnesses, sent up by the commissioners, it appeared that 
many of the cases that seemed to be trivial and frivolous on the trial 
before the jury were made so by the wàtnesses giving testimony 
widely différent from that which they had given before the commis- 
sioner on the preliminary investigation. From observation in the 
courts, and from information received from the district attorney and 
many other reliable sources, I am satisfled that some commissioners 
hâve been too ready and willing in issuing warrants upon the ap- 
plication of deputy marshals who had been eager and diligent in 
hunting up petty cases founded upon information derived from pro- 
fessional neighborhood witnesses. In most of such cases the de- 
fendants were guilty of a violation of law, but the offenses were too 
petty to require prosecution, and the selflsh or malicious motives 
of the informants were too clearly manifest to receive encouragement 
from the olïicers of justice. Those petty crimes of illiciUy retailing 
spirituous liquors are so numerous in many sections of the country 
that if a gênerai indictment of ail the résidents were allowable, and 
the existing proof could be obtained, three-fourths would be found 
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guilty. As long as the manufacture and traffic of spirituous liquors 
are allowed by law upon the payment of revenue taxes, there will 
be illicit manufacture and sale to évade such taxes, and secretly and 
cheaply gratify the strong appetites of men for drink; and many 
sections of the country, by night and by day, on week days and 
Sundays, will be infested with secret dealers and purchasers en- 
gaged in concealing, removing, selling, and consuming blockade 
liquor, to the great détriment of the community. No reasonable num- 
ber of the most diligent and faithful revenue offlcers and deputy 
marshals could prevent such illicit trafflc, or bring to justice one- 
fourth of the offenders. The prosecutions of illicit retailers in the 
United States courts resuit In no substantial moral and social beneflts 
to communities, and the expenses of the govemment are a hundred 
fold more than the spécial taxes received from legitimate dealers, 
who alone can dérive protection and profit from a strict and diligent 
enforcement of the law against illicit dealers. It is thus clearly ap- 
parent that such prosecutions greatly diminish, rather than in- 
crease, the revenues of the govemment; and I am strong]^ of the 
opinion that ail questions of morals and good order in society in- 
volved in the illicit trafSc in liquors are not contemplated in national 
revenue laws, and should be regulated by state laws, to be enforced 
in the state courts. I am of opinion that the evil of numerous and 
petty prosecutions which hâve recently crowded the dockets of the 
court wUl be greatly checked, if not entirely prevented, by the rule 
of court, made at last AshevUle term, prohibiting commissioners from 
issuing warrants for Ulicit retailing of liquors until they submit in 
writing the évidence in each case to the district attorney, and re- 
ceive his order and direction to institute proceedings. 

If I was of opinion that I had the judicial power, I would readily 
make a rule of court prohibiting commissioners from issuing war- 
ranta against any retail dealer, unless be carries on the business of 
a "retail liquor dealer" in violation of the express provision of section 
3242, Eev. St. U. S. The évident purpose of that statute when en- 
acted was to prohibit persons who had not paid a spécial tax from 
engaging, in the usual manner, in the regular business of retail liquor 
dealing. But a subséquent statute (section 3244) enlarges the pro- 
vision of the previous statute, and includes "every person who sells 
or oflers for sale" spirituous liquors in less quantities than flve wine 
gaUons at the same time. The remedy for preventing numerous and 
petty prosecutions under this statute must be provided by congress, 
and not by courts that are required to observe and enforce existing 
laws. With the views which I now entertain, and under présent 
circumstances, I wUl not foUow the précèdent of this court referred 
to by the district attorney. The condition of affaira at that time 
was far worse than it îs now, and no such sweeping and extrême 
remedy is now required. When that ruling of the court was made, 
I was reliably informed that some of the United States judges in 
other districts had peremptorily removed many conamissioners with- 
out issuing against them formai rules to show cause why they should 
not be removed from office. I am also informed that there are some 
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eminent lawyers who are now of opinion that United States judges, 
who are authorized to appoint commissioners of the circuit courts 
without any deflnite term of ofiSce, can remove them at pleasure, and 
may often do so properly without affording them any opportunity 
of explanation and défense, upon the ground tliat the best interests 
of the public service require prompt action. After careful thought 
and examination of authorities, I entertain différent views as to 
judicial power and duty, as will be shown in a subséquent part of 
this opinion. 

The removal of the présent commissioners, and new appointments, 
will not remedy the evils complained of, so long as there are numer- 
ous and active deputy marshals in eiach county eagerly seeking ont 
willing witnesses, hunting up cases, and making constant and urg- 
ent applications to commissioners to issue warrants. A large ma- 
jority of the présent commissioners are men of high personal char- 
acter, and in most instances were appointed upon the application of 
the best citizens and the recommendation of district attomeys, and 
they hâve honestly exercised the powers conferred upon them by 
law, in accordance with the best opinion which they could form 
from the évidence and the circumstances of the cases before them. 
Were I to allow the présent motion, and remove such commissioners 
from office, it would certainly be the exercise of an arbitrary power, 
depriving them of vested rights, and condemning their officiai acts 
without affording them an oportunity of explanation and défense, 
contrary to the principles of natural justice and the gênerai practice 
of the courts of this country and of England. Ex parte Eobinson, 19 
Wall. 505, and numerous other cases in state and fédéral courts. In 
Ee Eaves, 30 Fed. 21, this court heard able and elaborate argu- 
ments upon the légal questions now under considération, and used 
the folio wing language in the opinion delivered in that case: 

"Commissioners of the circuit court are officers appointed by the court, and 
authorized by law to exercise important judicial and ministerial functions 
In aid of the circuit and district courts in the administration of iustice. They 
are appointed by the circuit court, but their powers are expressly conferred 
upon them by law, and they are not strlctly officers of such courts, and subject 
to their supervisory control. Spear, Fed. Jud. 377, and cases cited. In this 
district rules of court hâve been formulated and adopted for the guidance 
and assistance of commissioners In the performance of their dlfflcult and 
important duties, but do not interfère with the exercise of their judicial dis- 
crétion in hearing cases before them. No spécial mode of procédure for re- 
moval bas been prescribed by statute, and the précédents of the common law 
may properly be foUowed. Any mode of procédure would accompllsh the 
ends of justice, If the respondent has reasonable notice of the charges 
against him, and is afforded full opportunity for explanation and défense. 
Whlle the appointlng court has the power to remove commissioners at pleas- 
ure, such discrétion should be a Sound and légal one, and such power should 
never be capriclously or arbitrarlly exercised. Commissioners can materlally 
assist the court In the administration of public justice, and by long expéri- 
ence they become more familiar with the forma of légal procédure, and more 
dlscreet and efficient In the performance of their Important ofHcial duties. As 
no tenure of office is defined by law, they may well présume that they will be 
retained so long as they are dlscreet and efficient, and conduct themselves with 
proprlety. It Is ail Important to good government and the public Interests that 
an officer who exercises Important judicial functions should be free In 
thought and Independent In judgment when he acts In the administration of 
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justice and the enforcement of the law. The course ot justice would be Im- 
,peded, aad the efflclency of the commissloner >vould be greatly Impaired, 
If his freedom of action was restrained by continuai appréhensions of Temoval 
f rom office on account of honest officiai mlstakes and errors of judginent, or 
by judiclal caprice, or by the clamor of indivlduals éxcited by personal 
préjudices and hostility. As a security for the independence and Impartial! ty 
of judiclal ofllcers, there is a gênerai rule— of great antiquity in the common 
law, and now fuUy recognized and observed in every enlightened System of 
jurisprudence— that renders judges of courts of gênerai and superior jurls- 
dlction exempt from Uability to civil actions and indictments for their judiclal 
acts, and afCords the same immunity to judiclal offlcers of llmlted and Inferlor 
authority, when they act withhi the sçppe of their jurisdlction, with integrity 
and wlthout malice or corruption." 

Eandall v. Brigham, 7 Wall. 523; Bradley y. Fisher, 13 Wall. 335. 

There is much force in the argument of the district attorney as to 
the inexpediency of having two or more commissioners in the same 
county. They were appointed for the convenience of the people, and 
for the speèdy and economical enforcement of the orimtnal law. 
By rules of court they are restricted in the performance of their offi- 
ciai duties to the county in which they réside. In some instances 
their intercourse has not been friendly and harmonious, and their 
diverse interests in making fées hâve induced unseemly efforts in 
hunting up cases, and thus given rise to many petty and frivolous 
prosecutions. Where both commissioners are alike blâmable, there 
is sufûcient cause for the court to promptly remove both from office. 
But a compétent and faithful commissioner should not be removed 
when he has in no way participated in the misconduct of his unwor- 
thy associate. The principles of common justice require that he 
should be fairly heard by the court before his officiai conduct is 
condemned by a peremptory removal from office. For the reasons 
above stated, the pending motion is disallowed, but this action of 
the court is by no means intended to prevent or discourage the dis- 
trict attorney from making application for the remoA-al of any one 
or more of the commissioners for corruption, incompetency, ineffi- 
ciency, bad moral character, want of public respect, or any other 
sufflcient cause of removal. 

(January 5, 1895.) 

SIMONTON, Circuit Judge (concurring). Concurring in the order 
of the district judge in this case, it may be well that I should add a 
Word or two. The law authorizing the appointment of commissioners 
of the circuit court is found in section 627 of the Revised Statutes 
of the United States: 

"Bach circuit court may appoint, in différent parts of the district for which 
it is held, so many dlscreet persons as it may deem necessary who shall be 
called 'commissioners of the circuit courts,' and shall exercise the powers 
which are or may be expressly conferred by law upon commissioners of cir- 
cuit courts." 

The power of appointment is wholly with the court, and it can 
appoint 80 many discreet persons as it may deem necessary. There 
is no fixed tenure of the office. "It is held at the will of the appoint- 
ing power and the incumbent, and the former may remove the latter 
at pleasure." Ex parte Hennen, 13 Pet. 230; U. S. v. Avery, Deady, 
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204, Fed. Cas. No. 14,481. Such is the gênerai rule. But in the ex- 
ercise of this power of removal courts should not be governed by ca- 
price, but should exercise a sound légal discrétion, removing the offi- 
cer for cause. Commissioners are offlcers of tlie court, clothed witb 
large powers and grave responsibilities. Necessarily, they are ex- 
posed, from the nature of their duties, to hostile criticism, and they 
are entitled to the support of the court. Above ail, they should 
be assured that the faithful performance of duty will be recognized 
and revrarded by continuance in office. This assurance cannot be 
giren if there be sudden and capricious removal without reasons. 
So, if there be charges against a commissioner, full opportunity 
should be given him for a hearing; otherwise faithfulness in office 
may lead to private attacks on him and his removal. See In re 
Eaves, 30 Fed. 21. Indeed, as the learned judge who présides over 
this district, in his well-considered and instructive opinion in the 
case just quoted, has given the views of the court on this question, 
every commissioner in this Western district has the right to expect 
support if he conducts himself faithfully, and fuU notice of any 
charge to the contrary. 
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ROXBURY v. THE LOTTA. 

(District Court, S. D. New York. November 28, 1894.) 

1. Maritime Libn — Rbpairs — Wrongfdi, Diversion of Check in Patmekt 

DiSRBGARDED. 

An agent for two différent Unes of steamers wrongfuUy directed a check 
from one Une to be applled by a materlal man in paymentof a clalm against 
the other Une. On discovery of the fact several weeks afterwards, the 
crédit was transferred to the proper eompany. Eeld, that the original 
lien was not affected by the temporary wrongful crédit, or by the receipt 
In payment given thereon, 

2. State Rbcei ver— Subséquent Libei.— Arrest beforb Receivbr's Posses- 

sion. 

After the appointment and qualification of a receiver appointed by the 
State court, a libel was filed to enforce a lien for repairs, and the vessel 
was arrested by the marshal before any person representing the receiver 
had taken actual possession of the vessel, or given notice of the receiver- 
ship to the master thereof, or to any person on board, and before either 
had notice of the receivership. Held, that the arrest by the marshal was 
valid. 

This was a libel by Théodore H. Koxbury against the steamboat 
Lotta for work done and materials furnished. 

Wilcox, Adams & Green, for libelant. 
Goodrich, Deady & Goodrich, for claimants. 

BEOWN, District Judge. The above libel was filed to recover the 
amount of lien on the steamboat Lotta for paint and painting sup- 
plied her In March and April, 1894. The défenses were : First, that 
the Lotta was in charge of a receiver before the arrest by the marshal, 
and could not be held ; second, that |300 of the amount claimed had 
been paid and previously applied by the libelant in payment of the 
bill. 
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Aa respects the claim pf payment of $300, the évidence sîiows tliat 
a check for that amount had been received by tbe libelant f rom one 
Jansen, who was acting as agent of several stéamsMp Unes, including 
the respondent's, and also that of the Knickerbocker Steamship Com- 
pany, for whom the libelant was also accustomed to do work, and 
against whom the libelant had a considérable bUl then due and pay- 
able; that the check which Jansen turned OTer to the libelant was 
drawn by the Knickerbocker Company payable to Jansen, and was 
indorsed by hlm to the libelant; that Jansen directed the libel- 
ant to apply it to his account against the Lotta; and that the libelant 
accordingly did so; that this check was in fact given by the Knicker- 
bocker Company to Jansen in order to pay its own indebtedness to 
the libelant on account of his work upon the company's steamers; 
and that it was diverted by Jansen to the Lotta's crédit without au- 
thority; and that the Knickerbocker Company required of the libel- 
ant to crédit the company with. the amount, as soon as it learned of 
the diversion, which was not until Jansen's death, several weeks 
after; and that the libelant had changed its application accordingly. 
As the check was, according to the proof s, plainly misapplied, and as 
no rights or interests can be prejudiced by a restoration according 
to the just rights of the parties, I ând the misapplication should be 
disregarded; and that the crédit of this $300 made to the account 
of the Lotta, and afterwards rightly transferred to the crédit of the 
Knickerbocker Company, has no légal efEect on the libelant's lien 
against the Lotta, 

As respects the arrest by the marshal, the proofs on the trial 
established more clearly what appeared by the affldavits on the mo- 
tion to discharge the attachment; which on hearing was denied. 
Thèse proofs leave no doubt that though the master of the Elaine, 
the sister vessel of the Lotta, had received notice of theappointment 
of the receiver two days before the marshal's arrest of the Lotta, no 
such notice of the appointment of the receiver, or of any claim of 
the receiver to the vessel, had ever been given to the master of the 
Lotta; that there was no knowledge of this appointment either by 
him, or by the marshal, at the time when the marshal arrested and 
took possession of the Lotta at New Baltimore on the ISth of Sep- 
tember; and that neither the receiver, nor any one representing the 
receiver, was on board the Lotta, nor had the master attomed 
to him, or had any knowledge of him. Mr. McKenzie, who had been 
requested by the receiver to act for him in the management of the 
property as he had previously acted, had had no communication with 
the master of the Lotta, nor had he been on board the vessel, nor had 
any one in his behalf. TJp to the time of the arrest of the Lotta 
by the marshal, the receiver had, therefore, never acquired any kind 
of possession of the Lotta, actually or constructively. Until that 
had been done, the vessel was obviously as amenable to the admiralty 
process in the hands of the marshal as to the order of the state court 
in f avor of the receiver. 

Without référence, therefore, to the other questions referred to 
in the décision of the motion, I must allow a decree in favor of the 
îibelant for $339, with interest and costs. 



WE3TINGH003B ELECTEIC & MANOf'q 00. V. STANLEY. 821 

WESTINGHOUSB ELECTRIC & MANUF'G CO. v. STANLEY. 

(Circuit Court, D. Massacliusetts. January 22, 1S95.) 

No. 350. 

Eqxjitt Pleading— Suppicibncy op Plba— Suit foh Infeingement op Patent. 
A plea to a blU for infringement alleged that complainants, before se- 
curing the patent, "became and were fully advlsed" that the alleged in- 
venter could not carry back his invention beyond a given date, and that 
an examiner in the patent ofHoe had found, "as was the fact," that the 
inTention had been deseribed in préviens publications. Edd, that the plea 
was bad, liecause it failed to allège direetly that the Inventer could not 
carry back his invention beyond the date named, and that the invention 
had been described in previous publications, but was couched in such 
language that a traverse would only deny that complainants "were ad- 
vlsed," etc., and that the "examiner found," eta 

This was a bill by the Westinghouse Electric & Manufacturing 
Company against William Stanley, Jr., for Infringement of a patent 
neard on a plea to the bill. 

H. S. MacKaye, for complainant. 
Samuel A. Duncan, for respondent. 

CAEPENTER, District Jndge. This is a bill in equîty to enjoin 
an alleged infringement of letters patent No. 469,809, issued March 
1, 1892, to the respondent, for improvements in Systems of electrical 
distribution. The respondent has filed a plea, which is now set 
down for hearing, and has been argued, in which he allèges that prier 
to the application for the patent the respondent had assigned the 
invention to the complainant, and that the application was prosecut- 
ed by the complainant; "that the assignment aforesaid was made 
without any spécial considération therefor, but in pursuance of the 
provisions of a gênerai contract entered into by and between thia 
défendant and one George Westinghouse, Jr., under date of May 20, 
1884, whereby this défendant obligated himself to assign to the 
said Westinghouse, or to such company as the said Westinghouse 
might organize (the Westinghouse Electric Company being the com- 
pany contemplated by such contract), not only the patents relating 
to electrical engineering which he had already taken out in the 
United States, and the right to patent in the United States certain 
electrical inventions for which applications were then pending, 
but also the right for the United States in such inventions in 
electrical engineering as this défendant might thereafter make dur- 
ing the continuance of such contract, it being specially provided in 
such contract that the assignment of such future inventions — among 
which the invention covered by letters patent No. 469,809 is included 
— was to be without other or additional considération, — that is, 
other than the gênerai considération named in said contract"; that 
an interférence was declared between the application and the patent 
No. 368,936, "which had been granted on the same invention to one 
Marmaduke M. M. Slattery, under date of July 31, 1888"; that pre- 
liminary statements were flled by both parties, "and that by the said 
preliminary statement and the amendment thereto, as well as by the 
v.65F.no.4 — 21 
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vaiious conférences in connection therewith which tMs défendant 
had with the attorneys and the ofQcers of the said company, thé said 
Company and the officers thereof became and were fuUy advised that 
this defendant's date of invention could not be carried further back 
than the month of September, 1885, and in like manner, by the duly- 
verified preliminary statement filed in the said interférence by the 
said Slattery, the said company became and was fuUy advised that 
the said Slattery could not carry his date of invention further back 
than the toonth of June, 1886"; that thereafter the Westinghouse 
Electric Company sent to Glasgow to negotiate with one Rankin 
Kennedy for the purchase of an invention claimed to hâve been made 
by said Rankin Kennedy, and that the said invention was the same 
as that described and claimed by the respondent in the aforesaid 
application; that the Westinghouse Compa:ny did, in fact, buy said 
invention, and flled an application, wholly at its own expeuse, for a 
United States patent therefor; that on or about January 2, 1889, 
and before said Kennedy's application had been acted on by the 
patent office examiner, the Westinghouse Electric Company called 
the attention of said examiner to certain publications of said 
Kennedy, published in London in 1883, with the object in view of 
establishing "for the said Kennedy an earlier date of invention than 
either this défendant or the said Slattery could prove in the said 
interférence"; that afterwards, and when the examiner had rejected 
the Kennedy application, as anticipated by Slattery, "the said com- 
pany, through its attorney, whUe not denying that the invention of 
the Kennedy application was the same as that of the Slattery patent 
on which it had been rejected, insisted that the invention was de- 
scribed in the said articles published by the said Kennedy in the 
year 1883, and therefore at a date which was earlier than any date 
which either the said Slattery or this défendant could assert or 
maintain ; that on a review of the said articles the examiner having 
the matter in charge f ound officially, as was the fact, that the inven- 
tion was fully described in the said articles, and that thereupon the 
examiner receded from his rejection of the said application, and al- 
lowed the same, the application going to a patent on the 16th day of 
July, 1889"; that the Westinghouse Electric Company, and subse- 
quently complainant herein, took fuU charge of the prosecution of 
the interférence above mentioned, and paid ail expenses; that said 
interférence was decided in f avor of defendant's application, and the 
décision was confirmed on appeal by the commissioner; "that in 
rendering his décision to this effect the said commissioner of pat- 
ents found upon the évidence in the whole case, as was the fact, that 
this défendant had not made the invention in question prior to the 
month of September, 1885, which was subséquent to the date at 
which it appeared by the facts then in possession of the patent office 
that the same invention had been made by the aforesaid Eankin 
Kennedy, and thereupon, in remanding the case to the examiner for 
further proceedings, in accordance with the established practice 
under the statute in such cases made and provided, the commissioner 
directed the examiner to consider carefully the aforesaid articles of 
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Èankin Kennedy, publiçhed in th'e year 1883, as well as varions other 
printed publications published prier tp the year 1885, with view to 
determining whether they did not anticipate whatever otiierwise 
■was patentable in the claims contained in the said application filed 
in the name of tliis défendant"; that it was thereupon, "as this de- 
fendant is informed and believes," the duty of the examiner td refuse 
Stanley's assignée a patent on the ground of anticipation by said 
références, but that nevertheless the examiner, in contravention of 
law, and ignoring his duty in the premises, did pass the Stanley ap- 
plication to issue; atd that the complainant, by reàson of the acts 
and knowledge af oresaid, was estopped f rom taking the patent, and 
that the prosecution of the application "with the full knowledge and 
belief * * • that the said Kennedy, and not this défendant, 
was the earlier inventor or discoverer of the said invention, was in 
violation of the statute, and contrary to equity, and that the patent 
thus obtained was wrongfully and fraudulently obtalned, and was 
and is wholly null and void, and cannot be respected by a court of 
equity." 

The question is as to the sufHciency of this plea. The allégation 
as to the considération for the contract by which the invention was 
sold to the complainant does not seem to me to présent any défense. 
It is, in eflfect, an allégation that the invention was sold to the com- 
plainant for a considération. But the main contention of the argu- 
ment for the respondent is that the plea is good, because it allèges 
that "the invention of the patent in suit was not made by Stanley 
until September, 1885, and yet the same invention had been described 
in printed publications in the year 1883." The sufScient answer to 
this argument is that the plea does not so allège with the directness 
and in the manner whiçh is required in a plea. The allégation is 
that the company "became and were fuUy advised" that the Stanley 
invention dated no f urther back than September, 1885, and that the 
examiner found, "as was the fact," that the invention had been 
described in prior publications. There are not distinct allégations 
that the invention of Stanley was made not earlier than 1883, and 
that the invention had been earlier described. A traverse of the 
plea would only deny that the company was advised, and that the 
examiner found as stated in the plea. In other words, in order to 
reach the trial of the question whether the invention had been 
before described, and whether, accordingly, the patent is void, the 
respondent must deny the inferences, and not the allégations, of the 
plea. There is no single deflnitely stated issue, and so, as it Seems 
to me, the plea is bad, and must be overruled. 



SANTA ANA WATER CO. v. TOWN OF SAN BUENA VENTURA et al. 

(Circuit Court, S. D. Califomla. January 14, 1895.) 

No. 461. 

1. Municipal Coepoeations— Offickhs— Vacancik». 

The cttarter of the town of S. provided that its offlcers should conslst of 
a board of flve trustées, elected by popular vote, and a treasurer, clerk, 
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and others, who should be appolnted by the trustées, and shonld perform 
various dutles approprlate to thelr offices. The chaxter was sllent aa to 
whether the clerk and other offlcers should be appolnted from the board 
of trustées or outslde that body. A gênerai act, applicable to the town, 
declared the causes -which should ereate a vacancy In office, not Including 
Incompatlbillty of offices or acceptance of another office. Béld, that the 
appointaient to and acceptance of the offices of clerk and treasurer of the 
town by members of the board of trustées dld not vacate thelr offices aa 
trustées. 

t. Samb— Praud— Tbubtbes Dbauno with Themsblves. 

A contract was made betweea the trustées of a town and A. and two 
associâtes for the supply of the town wlth water, three out of five trustées 
belng présent and partlclpatlng In the maklng of the contract. One of 
thèse three trustées was jointly Interested wlth A. and hls associâtes In 
the subject-matter of the contract Eélct, that such contract, both by the 
common law and by the statute of Callfornia prohiblting a trustée from 
contracting with hlmself (Ppl. Gode, §§ 920-922), was absolutely vold. 

8. Samb— Batipioation by Lbgislatiire. 

After the passage of the ordinance by whlch such contract was made, 
the législature passed an act approvlng and ratlfying the same, the fraud, 
however, not belng dlsclosed to the législature at the time. Hdd, that 
though the législature could cure Irregularltles, and confirm proceedlnga 
whlch, wlthout confirmation, would be vold, because unauthorized, It did 
not, by the passage of the act referred to, ratlfy the undlsclosed fraud. 

ThiB was a suit by the Santa Ana Water Cîompany against the 
town of San Buenayentura and others for the enforcement of a con- 
tract A demurrer to the bill was OTerniled. 56 Fed. 339. The 
défendants answered, and the cause is now heard on the pleadings 
and proofs. 

Lamme & Wilde, for complainant. 

W. E. Shepherd and George J. Denis, for défendants. 

EOSS, District Judge. When thîs case was before the court on 
demurrer to the bill, it was held that the contract entered into 
January 4, 1869, between the défendant corporation and José De 
Amaz, Victor Ustassaustegui, and Francisco MoUeda, in so far as 
it reserved to those parties the "unrestrained right to establish such 
rates for the supply of water to private persons as they may deem 
expédient, provided that such rates be gênerai," and subject, aiso, 
to the implled condition thàt the rates be reasonable, was a valid 
contract in the hands of Amaz and his associâtes, and passed by 
assignment to the complainant corporation. The facts upon which 
those rulings were based were admitted by the demurrer filed by 
the défendants to the bUl. Subsequently, défendants answered the 
bUl, and, upon the issues thus joined, proofs were taken, and the 
case has been heard on its merits. Except in resi)ect to two af- 
firmative défenses, the proofs establish the same facts as formed the 
basis of the rulings upon demurrer; and as I am satisfled of the cor- 
rectness of the conclusions then reached, and with the reasons given 
in support of them, it is not necessary to go over that ground again. 
The case on demurrer will be f ound reported in 56 Fed. 339. 

The affirmative défenses referred to are the foUowing: The board 
of trustées of the défendant corporation, under the law creatlng it, 
consisted of flve members, but three of whom— Tico, Ohateneauf, 
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and Escandon — were présent and authorized the exécution of the 
contract in question. Tico had previously been elected clerk of tlie 
town, and accepted the position, and Chateneauf had heen elected, 
and accepted ike position of, treasurer thereof, each of whom, the 
défendants contend, thereby vacated his office as trustée, which, 
if true, left only one member of the board of trastees — Escandon — 
taking part in the exécution of the contract on the part of the 
town. The answer also allèges that Chateneauf had a direct pe- 
cuniary interest with Amaz, Ustassaustegui, and MoUeda at the 
time of the making of the contract, and that other trustées had such 
adverse interests at the time of its subséquent attempted ratification 
which rendered their acts on behalf of the town in respect to the 
contract Yoid and of no effect 

In respect to the first of thèse défenses, it is contended on be- 
half of the défendants that there is such incompatibility between 
the office of trustée and clerk and trustée and treasurer of the town 
as rendered the acceptance by Tico of the clerkship a vacation of 
his office of trustée, and a like vacancy of Chateneauf's office of 
trustée by his acceptance of the position of treasurer. As pointed 
out in the former opinion herein, the défendant corporation is a 
municipal corporation, created by an act of the législature of the 
State of California entitled "An act to incorporate the town of San 
Buenaventura," approved March 10, 1866 (St. 1866, p. 216), and was 
thereby invested with aU the rights and privilèges conferred by, 
and was made subject to ail liabilities, restrictions, and provisions 
of, an act entitled "An act to provide for the incorporation of 
towns," approved April 19, 1856 (St. 1856, p. 198), so far as the pro- 
visions of that act may be consistent with the provisions of that 
of March 10, 1866. It is provided by the act creating the défendant 
corporation that its offlcers shall consist of a board of flve trustées, 
— a treasurer, a clerk (who shall be ex offlcio assessor), a marshal 
(who shall be ex offlcio collecter), an attomey, and a sun^eyor; and 
with the exception of the first board of trustées, designated by the 
act itself, it provides that they shall be elected by the qualifled 
electors of the town, and shall hold their office for the tenu of two 
years, and untU their successors are elected and qualified. It is 
also provided that the treasurer, clerk, marshal, coUector, attomey, 
and surveyor shall be appointed by the trustées, and shall hold 
their office for two years, unless sooner removed for misconduct or 
neglect of officiai duties. The seventh section of the act makes 
it the duty of the clerk to keep the books, papers, and documents 
of the board belonging to the town, to attend ail meetings of the board 
of trustées, and keep a record of ail its proceedings, sign ail war- 
rants issued by order of the board, and keep an accurate account in 
a suitable book of aJl such warrants, their number and date, and 
assess ail taxes levied by the board of trustées. By the eighth 
section it is declared that the treasurer shall take charge of ail 
moneys of the town, pay ail warrants, which shall first be signed 
by the clerk and countersigned by the président, and keep a cor- 
rect account of ail- moneys received and paid out by him, and make 
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due report thereof once a month to tb.e board. By the eleventh sec- 
tion it is provided that the trustées shall elect one of their niimber 
président of the board, and that the président chosen shall act as 
towii recorder. Jurisdiction over certain offenses committed within 
the corporate liniits is committed to him, and he is authorized to 
reçoive in such cases the same fées as were then allowed by the 
laws of the state to justices of the peace. The ûfteenth section of 
the act provides: "The compensation of the board of trustées shall 
be one dollar per annum. The oiïicers appointed by the board of 
trustées shall receive for their services such sums as the board 
may direct." 

It will be observed that, while the act creating the défendant 
corporation provides that the trustées shall appoint a clerk and 
treasurer, it is silent as to whether such appointments shall be made 
from their ovra number or from without the board. No spécial 
provision is made therein regarding vacancies in the office of trustée, 
but the gênerai act for the incorporation of tovi^ns of April 19, 1856, 
the provisions of which, except where inconsistent, are expressly 
made applicable to the défendant corporation by the act creating 
it, provides what shall cause a vacancy in the office of trustée; that 
is to say, removal from the town, absence therefrom for 30 days after 
élection, and, if bond is required, neglect to file such bond within 
10 days after élection. St. 1856, p. 198. And the act of the légis- 
lature of the State of April 22, 1863, regarding oiïïces and oifieers 
(Hitt. Gen. Laws, p. 693), declared what should constitute a vacancy 
in oiHce, among which causes are not enumerated incompatibility of 
offices or acceptance of another office. This statutory enumeration 
of causes constituting a vacancy in office has been held by the 
suprême court of the state to be exclusive (Eosborough v. Boardman, 
67 Cal. 118, 7 Pac. 261, and cases there cited), and settles the ques- 
tion in relation to the aUeged vacancies in the office of trustée 
of the town of San Buenaventura at the time of the making of the 
contract in question against the contention of défendants, regard- 
less of any other considération; for it cannot be doubted that the 
qualifications prescribed by the state for those who shall be eligi- 
ble to office under it, or under any of its subordinate subdivisions, 
or as to what shall constitute a vacancy in any of such offices, 
are conclusive upon the fédéral courts. 

A more serious question is that raised by the allégations of the 
answer to the effect that Chateneauf had a direct pecuniary interest 
with Arnaz, Ustassaustegui, and MoUeda at the time of the making 
of the contract in question; and that on October 28, 1872, when an 
ordinance was adopted by the board of trustées of the town purport- 
ing to ratify and confirm the contract and its subséquent assignment 
to the then existing complainant corporation, McKeeby and Molleda 
were members of the board of trustées; that their votes were essen- 
tial to the adoption of the ordinance; that they voted for it, and 
thus passed it; and that they were, at the same time, holders of 
stock in the water company. The évidence shows that but three of 
the five members of the board of trustées — namely, Tico, Chateneauf, 
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and Escandon — participated on the part of the town in making the 
contract It further shows that Chateneauf, at the same time, held 
for Escandon, who was the président of the hoard, an equal inter- 
est with Amaz, TJstassaustegui, and Molleda in the subject-matter 
of the contract. Such being the facts, I am of the opinion that the 
contract was absolutely void, and not merely voidable. The com* 
mon law, on grounds of public policy, prohibits a trustée from con- 
tractiug with himself. So does the statute of Califomia. Hitt. 
Gen. Laws, p. 699; Pol. Code, §§ 920-922. The state statute referred 
to contains the further provision that every such contract may be 
aroided by any party interested therein, except the oflîcer or officers 
making the contract or having an interest in it; and it is contended 
for the complainant that the etïect of this provision of the statute is 
to remove from such contracts the character of absolute nullity, and 
make them voidable merely. A similar statute of New York was 
held by the commission of appeals of that state to be merely declara- 
tory of the common law so far as it goés, in the case entitled Smith 
v. City of Albany (61 N. Y. 444). And such is evidently the view 
talcen by the suprême court of Califomia of the California statute; 
for in Wilber y. Lynde, 49 Cal. 290, where certain trustées of a cor- 
poration executed to themselves, on behalf of the corporation, its 
promissory notes, the suprême court of California held their action 
contrary to public policy and absolutely void, saying that the case 
came fuUy within the doctrine of the preceding case entitled San 
Diego v. San Diego & L. A. R. Co. (44 Cal. 106). In that case two of 
the three members of the board of trustées of the city of San Diego, 
assuming to proceed under an act of the législature of the state au- 
thorizing the président and trustées of the city to donate and con- 
vey to the railroad company such parcels of the pueblo lands of the 
city, not exceediug in amount 5,000 acres, as they might deem ad- 
visable, and upon such terms and conditions as they might dé- 
termine, passed a resolution granting to the railroad company 
5,000 acres of the city lands. One of the two trustées at whose in- 
stance the resolution was passed was at the time a stockholder in 
and a director of the railroad company. The court said : 

"We do not doubt that a majority of the trustées migbt exécute the power, 
but the question is whether Sherman, who was a stockholder and director of 
the railroad company, could be one of that majority. When he entered 
upon the duties of trustée, bis relations to the city became those of an agent 
to his principal, or of a trustée to his cestul que trust, and, while holding the 
office, he could do nothing inconsistent with those relations. This is clear upon 
prlnciple, and rests upon abundant authority. The genei-al principle is that 
no man can faithfully serve two masters whose interests are or may be in 
conflict. The law, therefore, will not permit one who acts in a flduciary 
capacity to deal with himself in his individual capacity. 'It may be re- 
garded,' says Parsons, 'as 9. prevalling principle of the law, that an agent 
must not put himself during his agency in a position which is adverse to 
that of his principal; for even if the honesty of the agent is unquestioned, 
and if his impartiality between his own interest and his principal's might 
be relied upon, yet the principal bas in fact bargained for the exercise of ail 
the skill, ability, and industi-y of the agent, and he is entitled to demand the 
exertion of ail this in his own favor.' 1 Pars. Cent. 74. ïhis principle bas 
found expression in a large number of cases, involving a great variety of 



328 FEDERAL REPOETEE, Vol. 65. 

clrcumstances. And it applles equally whether one deals with hlmself , actlng 
as sole trustée, or with a board o£ trustées of which he is a member, or 
wlth the directors of a corporation of whom he is one." 

A similar ruling was made by the same court in the more récent 
case of Davis v. Mining Co., 55 Cal. 359. The principle goveming 
such cases is applicable alike to ail ofQcers and trustées of public 
and private corporations. 1 Dill. Mun. Corp. § 444. To permit a 
trustée to convey the interests of his cestui que trust to another, 
himself thereby securing an undisclosed interest with that other, 
would be to sanction a violation of the plainèst principles of honesty 
and fair dealing. Such, according to the évidence in this case, was 
the transaction surrounding and entering into the contract in ques- 
tion, and it was for that reason void ab initio. If it be conceded 
that a contract so made admitted of ratification, precisely the same 
reasons which rendered the contract itself a nuUity rendered in- 
effectuai the attempted ratification and confirmation of it by the 
town ordinance of October 28, 1872; for the évidence shows that 
two of the four trustées voting for that ordinance — ^namely, McKeeby 
and Molleda — were, at the time, holders of stock in the complainant 
water company. That ordinance, by an act of the législature of 
the state of Oalifornia, entitled "An act to re-incorporate and extend 
the limits of the town of San Buenaventura, state of Oalifornia, and 
also to change the name of Canyada street in said town to that of 
Ventura avenue," approved March 29, 1876 (St. 1875-76, p. 534), was 
approved and ratified. And prior to that, to wit, on the 29th of 
March, 1870, a similar act was passed by the législature ratifying 
and conflrming, in gênerai terms, ail ordinances, acts, and proceed- 
ings of the board of trustées of the town. While the législature 
may cure irregularities, and confirm proceedings which without the 
confirmation would be void because unauthorized (Mattingly v. Dis- 
trict of Columbia, 97 U, S. 690), I do not think it can be properly held 
that the législature, by the acts referred to, ratified and confirmed 
a fraud not disclosed to it. The application of the doctrine of rati- 
fication always largely dépends upon the clrcumstances of the case. 
In speaking of the application of the doctrines of ratification and 
estoppel, it is said in Morawetz on Private Corporations (section 
631a): 

"Tbe application of thèse doctrines necessarily dépends in each case upon 
ail the pecùliar circumstances. The equity of the case must be determined. 
It is necessary to consider the character of the act with which it is sought 
to charge the corporation, the importance of the act, and the degree of pub- 
licity which was given to it. The good faith or bad faith of the parties, 
and their business relations, are also important considérations." 

Whether the ordinance in question violated those provisions of 
the constitution of the United States declaring that no person shall 
be deprived of his property without due proeess of law, and securing 
every person the equal protection of the laws, need not now be de- 
termined; since, under the provisions of the state constitution and 
state statute pursuant to which it was enacted, its functions had 
ceased long prior to the final submission of this case, the chief 
object of which evidently was to procure a judicial détermination 
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of complainant's alleged rights under the contract of January i, 
1869. Inasmuch, however, as the défendant trustées are required 
to flx the rates annually in the month of February, it is perhaps not 
ont of place to call attention to the case of Spring Valley Water- 
works V. City of San Francisco, 82 Cal. 286, 22 Pac. 910, 1046, in 
which the suprême court of Californla, in considering that provision 
of the state constitution relating to the flxing of water rates, held 
that the goveming body of the municipality has not the right to fix 
rates arbitrarily, without investigation; and that, while not bound to 
give notice to a water company of its intention to fix such rates, it 
is nevertheless in duty bound to make proper eiïorts to obtain ail 
information necessary to enable it to act intelligently and fairly in 
fixing the rates, and a f ailure to do so may def eat its action ; that, 
when the constitution provides for the fixing of rates or compensa- 
tion, it means reasonable rates and just compensation; and atten- 
tion also to those décisions of the fédéral courts in vifhich it is held 
that the flxing of any such unreasonable rates as amount to a taking 
of private property without due process of law, or as operate to 
deprive a party of the equal protection of the laws, are contrary to 
the provisions of the constitution of the United States, and, in appro- 
priate proceedings, will be declared invalid. Eeagan v. Trust Co., 
154 U. S. 412, 14 Sup. Ct 1047; Ames v. Eailway Co., 64 Fed. 165, 
and cases there cited. 

From the views above expressed, it results that the bill must be 
dismissed, at complainant's cost; and it is so ordered. 



CARTER V. THOMPSON et al. 
(Circuit Court, D. Montana. November 19, 1894.) 

1. Public Lands— Town-Sitb Patent— Offer at Auction. 

Offer of public lands for sale at auction is not a condition précèdent to 
their being patented for a town site. 

2. Same— Attacking Patent. 

A patent for a town site cannot be attacked by one whose rigbts, If any, 
in the land, attached after issue of tlie patent, on the ground that the land 
was theretofore known to be minerai land, but it can be assailed ouly in 
a direct proceeding by the United States. 
8. Placbb Mining Eights— Quietino Titlb. 

One having a placer mining right, which can only be acquired in public 
land, can maintain suit to quiet title, if at ail, only as to hls limited In- 
terest. 

Suit by J. A. Carter against J. D. Thompson and others to quiet 
title to mining property. Heard on demurrers to the bill. 

J. A. Carter, for complainant. 

Toole & Wallace, Sanders & Sanders, McConneU, Clayberg & Gunn, 
Massena Bullard, H. Q. Mclntire, and George B. Foote, for défend- 
ants. 

KNOWLES, District Judge. In this case complainant commeuced 
an action to quiet title. He sets forth that he located the premise» 
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in his complaint described as a placer mining claim. Tli« mauner 
of making, and the steps taken in making, tMs location are set 
forth particularly. There is no doubt, therefore, but the only title 
he bas to said premises is derived from this location. The title of 
the défendants is also set forth in thèse words: "For the only claim 
or interest they or either of them hâve, in privity with the govern- 
ment of the United States, is asserted by them, and each of thera, 
under and by virtue of a pretended entry of and patent to the Helena 
town site in said Lewis and Clarke county, a copy of which said 
patent is hereunto attached, and marked 'Exhibit B,' and made a 
part hereof." The patent shows a grant of the premises in dispute, 
with other lands, to one Miers F. Truett, probate judge of Lewis and 
Clarke county, Mont. T., in trust for the several use and beneflt of 
the occupants of the town site of Helena, according to their re- 
spective interests, etc. In the bill there is an allégation that the 
. premises in dispute are minerai land, and known to be such at 
the time of and prior to the application to enter said land under 
the town-site law. The location of the claim under which com- 
plainant asserts title was made on the 7th day of September, 1893. 
The town-site patent was issued June 15, 1872. The, claim seems 
to be made that this patent was issued bef ore the land was offered 
for sale at public auction. Complainant has not noticed the différ- 
ence between the statutes which provide for the préemption of 
public lands, and the one providing for the sale of such lands for 
town-site purposes, and the statute for the private sale of land. lu 
the case of Eailway Co. v. Dunmeyer, 113 U. S. 629, 5 Sup. Ot. 566, 
the suprême court points ont "that sale, pre-emption, and homestead 
are three différent modes of acquiring an interest in public lands." 
There may be added to this list the acquiring an interest in public 
lands by the proper offlcers in trust for town-site purposes. Public 
lands could be pre-empted or obtained as a homestead or for town- 
site purposes without the land having been offered for sale at pub- 
lic auction. Public lands could not be acquired at private sale 
until such an offer was made. So that the authorities cited upon 
that point hâve no bearing. It seems to be claimed that, as the 
lands were known to be minerai before the application or issuing 
of the patent, therefore it is Toid. The question as to whether 
the land was minerai or not was one upon which the land depart- 
ment passed in issuing the patent to Miers F. Truett, the probate 
judge. In speaking of the functions of the land department in the 
case of Steel v. Eeflning Co., 106 U. S. 447, 1 Sup. Ct. 389, the su- 
prême court said: "Necessarily, therefore, it must consider and 
pass upon the qualifications of the applicant, the acts he has per- 
formed to secure the title, the nature of the land, and whether it is 
of the class which is open to sale. Its judgment upon thèse matters 
is that of a spécial tribunal, and is unassailable, except by direct 
proceedings for its annulment or limitation." In the case of Davis' 
Adm'r t. Weibbold, 139 U. S. 525, 11 Sup. Ct. 628, the suprême court, 
in speaking of the eflect of an exception in grants of minerai lands, 
said, as to the effect of a patent : "The grant or patent, when issued, 
would thus be held to carry with it the détermination of the proper 
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authorities that the land patented was not siibject to the exception 
stated." In the case of Barden v. Eailroad Co., 154 U. S. 288, 14 
Sup. et. 1030, the suprême court held that it was within the province 
of the land department to inquire into the character of lands, when 
issuing a patent therefor, as to whether it was minerai or not; and, 
if lands were determined to be nonmineral, this détermination would 
be conclusive, in the absence of fraud, imposition, or mistake. The 
court says upon this point: "Their judgment in such cases is, like 
that of other spécial tribunals, upon matters within their exclusive 
jurisdiction, unassailable, except by a direct proceeding for its cor- 
rection or annulment" The conclusion is that the land granted 
to Miers F. Truett, in trust for the Helena town site, must be classed 
as nonmineral. It was so determined by the land department This 
détermination cannot be attacked in a collatéral proceeding. This 
was so held in the case of Barden v. Eailroad Co., supra. If any 
fraud was practieed, or any mistake of law or fact occurred, in is- 
suing the patent to Truett to the Helena town site, complainant can- 
not take advantage of this. He had no rights at that time to be 
aflected by either the fraud or mistake. His rights, if any, accrued, 
according to his own showing, 21 years after the issuing of such 
patent The suprême court has fully decided this matter in the 
cases of Vance v. Burbank, 101 U. S. 514; Bohall v. Dilla, 114 U. S. 
47, 5 Sup. et. 782. The only way this patent can be set aside or 
annulled is by a direct proceeding instituted by the United States for 
some fraud practieed on it, or on account of some mistake of fact 
or law occurring when the patent was issued. Cîomplainant, there- 
fore, by his own showing, présents facts to the court which show 
that he is not entitled to recover in this case. 

There is another point that I hâve not discussed in this case. The 
complainant has only a placer mining right. This may be only a 
license to work the ground located or it may amount to an easement. 
This I do not décide. Whatever the right is, it can only be ac- 
quired in public land, not in land that is already patented. Davis' 
Adm'r v. Weibbold, supi-a. But, admit that complainant has this 
license or easement, with only such a title can he institute proceed- 
ings to annul a patent of the United States to this ground ? I think 
not. I do not think he has sufflcient interest in the land to justify 
him in maintaining such an action as this. He has only a very 
limited interest in the land, if any, and only to the extent his in- 
terest ia interfered with can he maintain a suit to remove a cloud 
therefrom or to quiet a title thereto. If only a license, as some au- 
thorities maintain, he would hâve no such interest, for he would 
hâve no title to be quieted. The demurrers in this case are sustained, 
and the biU dismissed, at complainant's costs. 
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CENTRAL TRUST GO. OF NEW TORK v. EAST TENNESSEE, V. & G. 
EY. 00. et al. (MERBDITH, Intenrener). 

(Circuit Court, N. D. Georgia. November 6, 1894.) 

No. 507. 

Railroads— RiGHTS op Pabsbngers — Signature on Ticket. 

Plaintiff purcliased a round-trlp ticket at M., in the state of Loulslana, 
from tliat place to T., in the state of Georgia, entitllng hlm to passage over 
several Connecting railroads. Tlie ticket contained a contract, which was 
slgned by plalntlfE, stlpulating, among other ttilngs, that, on the day of 
his return from T., plalntifE would identify himself, by his signature on 
the ticket, before the agent of the railroad at that place, who would wit- 
ness the same; that, if not so slgned and witnessed, the ticket should be 
void; that no agent should hâve power to modify the contract; and that 
plalntifC would not hold any of the railroads liable on account of any 
stateroent, not in accordance with the contract, made by any agent On 
the day of his return from T., plaintiff ofEered to identify himself before 
the agent, and requested hlm to sign the ticket, but the agent told him 
It was unnecessary, and refused to sign the ticket Plaintiff traveled part 
of the way, on his return, wlthout objection, but was ejected from the 
train by the conductor on one of the railroads forming the Une, because 
his ticket was not slgned and witnessed as required by Its terms, plaintiff 
belng unable and refuslng to pay his fare. Hdd that, the contract be- 
tween the railroad ând plaintiff being express and Its terms not having 
been complied wlth, the conductor had a right to expel plaintiff from the 
train, and no rlght of action accrued to plalntifC in conséquence. 

This was a suit by the Central Trust Company of New York against 
the East Tennessee, Virginia & Georgia Railway Company for the 
foreclosure of a mortgage. M. L. Meredith flled an intervening péti- 
tion praying for an allowance of damages against tiie receivers ap- 
pointed in the suit. The pétition was referred to a spécial master, 
to whose report the intervener flled exceptions. 

The only question urged before the court Is the one discussed by the spé- 
cial master in his report, and that is whether this case is controlled by the 
case of Mosher v. Railway Ce, 127 U. S. 390, 8 Sup. Ot 1324. The question 
at issue wlll clearly and fully appear from the report (dated August 24, 1894) 
of the si)eclal master (Benjamin H. Hill), whlch is as follows: 

"To the honorable the judges of said court: This Is an action for damages 
brought by M. L. Meredith against the receivers of the East Tennessee, Vir- 
ginia & Georgia Railway Company, and by an order passed by this court on 
March 26th, 1894, the same was referred to me as spécial master 'to hear 
and report to the court both the law and facts.' In pursuance of said order, 
and af ter due summons, I hâve taken the testlmony and heard argument 
of counsel, and now submlt the following report: 

"I find the following to be the facts: On the 3d day of August 1892, the 
intervener, M. L. Meredith, purchased at Monroe, in the state of Lou- 
isiana, from the agent of the Cincinnati, New Orléans & Texas Pacifie Rail- 
road Company, what is commonly known as a 'round-trip ticket,' from said 
last-mentioned place, to wit, Monroe, via Chattanooga and Atlanta, to Tal- 
lulah, in the state of Georgia, said ticket being good to return untU the 
31st day of October thereafter. The coupons on said ticket, both going and 
retuming, were good for passage over the East Tennessee, Virginia & Geor- 
gia Railway Company's road, then being operated by the receivers of this 
court t)©tween Atlanta and Chattanooga. At the time Intervener purchased 
said ticket, he entered Into a spécial contract wlth the several roads over 
whose Unes the ticket entitled him to be oarrled upon certain terms and 
conditions, of which those materlal to be hère stated were as follows: '(6) 
I further agrée that on the day of my departure, retuming, I will identify 
myself aa the original purchaser of this ticket by my signature on the 
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back of thls contract, and by other means, If necessary, In the présence 
of the authorlzed agent of the B. B. & A. R. R. [meaning the Blue Ridge 
& Atlantic] at the point to which the ticket was sold, who will witness 
the same, and that this ticket shail be void if thèse conditions are not 
fully complied with. (7) That I, the original purchaser, hereby agrée to 
sign my name, and otherwise identify m j self as such, whenever called 
upon to do so by any conductor or agent of the Une or Unes over which 
this ticket reads.' '(12) That I will not hold any of the Unes named In this 
ticket Uable for damages on account of any statement, not In accordance 
with this contract, made by any employé of said Unes. (13) And It Is espe- 
.cially agreed and understood by me that no agent or employé of any of 
the Unes named in this ticket bas the power to al ter, modify, or waive, In 
any manner, any of the conditions named In this contract.' The contract 
containing thèse conditions was signed by the plaintifC, in the présence of 
the agent of the first-named raUroad, at Monroe, La. The plaintif! traveled 
on said ticket to Tallulah, In the state Qf Georgia, and, on the date of his 
return or departure from Tallulah, he went before the agent of the Blue 
Ridge & Atlantic Bailroad Company for the purpose of signing the return 
part of the ticket, and having the agent to witness hIs signature; in other 
words, to comply with the sixth condition of the contract set out above. 
In response to his request to the agent to so witness his signature, he was 
Informed by him that it was 'unneeessary to do so; that the form was anti- 
quated, and It would do no good to sign it; and that, If any conductor put 
me [him] ofC on that ticket, the rallroad company would be Uable in dam- 
ages.' This statement of the agent was satlsfactory to the plaintifC, and he 
thereupon commenced his return trip to Monroe, La. He traveled over the 
Blue Ridge and R. & D. Rallroad Co. to Atlanta, Ga., on said ticket; the con- 
ductors of the roads either not noticing that the requirements of the sixth 
condition of the contract had not been complied with, or, if so noticing, mak- 
Ing no point on the same. On the rallway of the East Tennessee, Virginia 
& Georgia, operated by the above-mentloned receivers, a few miles out from 
Atlanta, the conductor demanded of the plaintiff his ticket, and the plain- 
tifC produced the one In question. The conductor declined to receive the 
same, on the ground that the sixth condition of the contract had not been 
«omplled with by the plaintifC, and demanded that he pay his tare. The 
plaintiff explained to the conductor why he had not complied with said 
condition, stating that he had been informed by the agent of the Blue Ridge 
& Atlantic Rallroad Company at Tallulah that it was not necessary now to 
do so, and that the agent had declined to Identify him and to witness bis 
signature, as provided by said condition of the contract. This statement 
<iid not satisfy the conductor, and he demanded that the plaintifC pay his 
fare. The plaintifC had no money to do so with, and the conductor informed 
him that he would be compelled, under the rules of the company, to put him 
ofC the train at the next station, and required him to pay his fare from 
Atlanta to said station. When said station, which was Nick-a-Jack, was 
reached, the conductor coUected from the passenger bis fare from Atlanta 
to said station, and the plaintifC thereupon obeyed the order of the con- 
ductor, and got ofC the train. There Is no aUegatlon or évidence that the 
maoner of the conductor In expelling the plaintiff from the train was of- 
fensive or insulting, or otherwise objectionable; the fact of expulsion being 
alone complalned of. The plaintiff, after being expelled from the train, re- 
turned to Atlanta on the next train, when, after employing a lawyer to brlng 
suit against the receivers, he proceeded to GainesviUe, from which point he 
telegraphed to his home In Monroe, La., for money to buy another ticket 
to his home, which he did buy. It was also shown that the agent at Tal- 
lulah had declined to witness signatures of parties holding simllar tickets, 
making the same statement to them, that It was not necessary to do so, and 
the passengers traveled upon them. It was also shown that a simllar ticket 
held by a woman was presented to a conductor of one of the Unes named in 
said ticket, unsigned and unwitnessed, who declined to receive the same, but 
compeUed the passenger to pay fare, and that, on the fact being presented 
to the authorities operating the rallway, the money of such passenger was 
refunded. 
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"Thèse are ail the faets proven before me, and the question for my dé- 
cision is, do they rnake a case of liability, under the law applicable theretoî 
It is contended by counsel representlng the receivers that they do not: (1> 
Because the conductor of the East OJennessee, Virginia & Georgia Kailway 
Company had the légal rlght to expel the passenger from the train, under the 
faets. (2) That, if the intervener has any remedy, it Is not for being ex- 
pelled, but for a breach of the Implied contract made with the défendants 
that the agent at Tallulah would identify hlm and stamp his ticket. (3> 
Xhat the road whose agent failed to discharge his duty in identlfying and 
stamping la the one liable, and not the road -whose conductor put the pas- 
senger ofC the train. (4) That in no event can there be any recovery for 
damages, except compensatory damages. (5) Bxemplary damages cannot be 
recovered against the receivers in their officiai capacity. 

"As to the first proposition. Did the conductor of the East Tennessee, Vir- 
ginia & Georgià Railway Company hâve the right to expel the passenger 
from the train, under the faets? The master is of opinion that he did hâve 
such right, and his opinion Is based upon the décision of the suprême court 
of the United States in the case of Mosher v. Railway Co., 127 U. S. 390, 
8 Sup. et. 1324. This décision of the suprême court, it would appear, is con- 
clusive on this point of the case, unless the faets make a différent case than 
that decided by the suprême court, and the master thinks, in principle, there 
is no différence. The contract between the passenger and railroads was ex- 
press that the ticket, to be good for the return passage, must be signed by 
the passenger at Tallulah, before the agent of the Blue Ridge & Atlantic 
Ralh-oad Company at that place, and be witnessed by him. When this ticket 
was presented to the conductor of the defenaants, and he found that this 
condition of the contract hâd not been complied with, he had no authority 
to receive the ticket from the passenger, waive any of its conditions, or 
to permit him to travel on the train unless he paid fare. 'It would be in- 
consistent alike with the espressed terms of the contract of the parties,' 
quoting from the above décision, 'and with a proper performance of the 
duties of the conductor in examinlng the tickets of other passengers, and in 
conducting his train with due regard to speed and safety, that he should 
undertake to détermine from oral statements of the passengers, or other 
évidence, faets alleged to hâve taken place before the beglnning of the return 
trip, and as to whicli the contract on the face of the ticket made the stamp 
of the agent at Hot Springs the only and conclusive proof.' This case was 
flrst decided by Judge Brewer In the circuit court, who, in a very able opin- 
ion, reviews the question of law presented by the faets, which opinion was 
affirmed by the suprême court above cited. 23 Fed. 326. In this opinion the 
court says: 'It certaiuly would introduce a very uncertain rule of procédure 
if the conductor could not rest upon the face of the ticket which was pre- 
sented to him; if he was bound to act as a judiclal tribunal, and take the 
testimony, and inquire into the excuses or reasons for the nonperfeetlon of 
the ticket which was presented to him. The party took the ticket, upon the 
face of which was an express stipulation that before it should be good for 
return passage the holder should be Identifled by the agent at Hot Springs, 
and he should stamp the ticket as thereln provided. Can the court east upon 
the conductor the duty of enteringupon a judicial investigation? Of course, 
the conductor could not, at the mstant, secure counter testimony, and he 
would be bound to take the statement of the party as to the faets of the case, 
independent of the express language of the ticket. I do not thlnk the con- 
ductor is bound to do anything of the kind. I think he has a right to rely 
upon the contract as expressed in the ticket' Id. Also Railway Co. v. Bennett, 
1 C. 0. A. 544, 50 Fed. 501, a strong case; Hutch. Carr. § 580b, and cases 
cited in notes. This is the only décision by the United States suprême court 
exactly in point, and is so clearly in point that the master relies upon it as 
conclusive of the proposition that the conductor had a légal rlght to expel 
from the car the intervener, und«r the faets proven, unless there is some 
addifional fact or faets which dlfCerentiates this case from the case decided 
by the suprême court ■ 

"It is true the suprême court of Georgia, in the case ot Head v. Railway 
Ce, 79 Ga. 358, 7 S. E. 217, seems to présent a contrary view of the law. 
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the second headnote being as foUows: 'If the purchaser of a round-trlp 
ticket, after paying for and receiylng it, performs the stipulations of the con- 
tract on his part, or ofCers to, in proper time and manner, the company Is 
bound to recognize and honor the ticket when and wherever it is pre- 
sented, notwithstanding any mistakes or omission by its agents in signlng 
or stamping the same.' The ticket in the Head Case contains almost the 
same conditions as the one in the présent case. The prlnciple of law an- 
nouneed by the court in the headnote Is somewhat broader than the facts 
of the case, but. In any event, as the plaintlfC's right to recover in this case 
does not dépend upon the construction of any statute of the state of Georgia, 
but only upon hls common-law right in an action on the case for damages, 
the décision of the suprême court of the United States would control, where 
there was any confllct between the two courts. The seventh condition of 
the contract quoted above, by which the ticket is to be void unless the 
plaintifC Identifies himself whenever called upon to do so by the conductor, 
is evidently intended as an additional précaution against the transfer of 
the ticket either In golng or retuming, and not as an alternative or substi- 
tute for the prevlous condition of the valldlty of the ticket for the return trip. 

"The able counsel for the plalntlfC endeavors to show that there Is an 
essentlal différence between the présent case and the Case of Mosher, In 
127 U. S., 8 Sup. et; but the master does not think there is any substanlàaJ 
différence In the facts of the two cases, and that the prlnciple of law an- 
nounced by the suprême court Is controUing, as applicable to the facts in 
either case. 

"Counsel for plalntiff also insists that the statement of the agent at Tal- 
lulah that the sixth condition of the contract was no longer necessary, in 
connection wlth the f act that passengers on similar tickets, unwitnessed and 
unstamped, had been permitted to pass over défendants' road, and that the 
fare of one passenger on one of the Connecting Unes whose ticket was un- 
witnessed, and from whom the conductor had demanded the fare, had begn 
refunded,, f urnished évidence that the condition had been abrogated; and 
that, as the défendant presented no contradictory évidence on this point, 
the master ought to accept the fact as proven, and that the expulsion of the 
plaintifC was wrongful, as either the conductor knew that the condition had 
been abrogated, and, notwithstanding his knowledge, wrongf ully expelled 
the passenger, or that the receivers operating the road were at fault in not 
Informing the conductor of such abrogation. 

"It Is also lEsisted that the agent at Tallulah was the agent of the défend- 
ants, and that his déclaration made to the passenger was in the Une and 
scope of hls agency, and was binding upon his principal. Accepting ail 
thèse statements as havlng been made by the agent at Tallulah, and con- 
ceding that he was the agent of the défendants for the purpose of identifying 
the holder of the ticket and stamping the same, yet the master does not 
t^ink that his déclarations, even when aided by the other facts proven, are 
sufficlent to show that this spécial contract made In wrltlng by the plalntiff 
with the défendants was In fact abrogated. The déclarations of the agent 
at Tallulah are clearly inconsistent with the express stipulation contalned 
in the sIxth condition of the contract, and if, on account of such déclarations, 
any damage bas resulted to the plalntiff, he has, by the twelfth condition 
of the contract, expressly agreed that he would not hold the défendants 
Ilable therefor; and by the thlrteenth condition of the conti-act he has also 
agreed that no agent or employé of any of the Unes named In the ticket has 
any power to alter, modify, or waive, In any manner, any of the conditions 
named In the contract" 

In this opinion the master only passes upon the pétition presented to hlm 
and the facts proven in support of the allégations of sald pétition. He does 
not deem it necessary to décide the question made by the défendants, that 
the plalntiff may hâve a remedy in other forms of action, nor is the question 
as to whether punitive damages can be recovered against the receivers de- 
clded. On the case as presented to the master, he reports in favor of the 
défendants. AU of the évidence Is identiûed and approved by the signature 
of the master written thereon. 
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Hall & Hammond, for intervener. 

Dorsey, Brewster & Howell, for défendants. 

NEWMAN, District Judge (after stating the facts). In my opin- 
ion, the conclusions of the spécial master in this case, as above set 
forth, are correct. The décision of the suprême court in the case of 
Mosher v. Eailway Go., 127 U. S. 390, 8 Sup. Ot. 1324, is conclusive of 
the question at issue hère. There can be no distinction in principle 
between that case and the case at bar. The décision of the suprême 
court is clearly based on the ground that the agent of the Hot Springs 
Eailway Company at Hot Springs was not the agent of the défendant 
Company in that case, which necessarily décides and controls the 
question hère, and détermines that the agent of the Blue Ridge & 
Atlantic Railroad Company at Tallulah Falls was not the agent of 
the receivers of the East Tennessee, Virginia & Georgia Railroad 
Company. The terms of the contract signed by the intervener, by 
which it was agreed that the ticket should not be good for return 
passage unless the holder identifled himself in "the présence of the 
agent at the point named, are substantially the same as those signed 
by the plaintiff in the Mosher Case, supra, and the views expressed 
by the suprême court apply to and govern the facts of this case so 
fully that further discussion of the matter would be superfluous. 
The report of the spécial master is confirmed, and the exceptions 
overruled. 



OLYDE et al. v. RICHMOND & D. R. CO. (HISSONG, Intervener), 

CENTRAL TRUST CO. v. SAME. 

(Circuit Court, N. D. Georgia. September 20, 1894.) 

1. Railroad Foreclosure— Ancillart Suits— Dutt of Court. 

Suit was brought in tbe United States circuit court in Virginia for the 
foreclosure of a mortgage upon a railroad belonglng to a Virginia cor- 
poration, and anciUary suits were brought in tlie circuit courts in several 
otlier States through which the road ran, Including Alabama and Georgia, 
and the same receivers were appointed in ail the suits, and took possession 
of the railroad property. H., a résident of Alabama, who held a judg- 
ment against the railroad company for $1,000, obtained in that state be- 
fore the commencement of the foreclosure proceedings, filed an Inter- 
vening pétition in the ancillary suit pending in Georgia, asking for judg- 
ment against the railroad company upon his Alabama judgment. Beld 
that, the duty of each court, where ancillary proceedings are pending, 
being only to conslder and dispose of rights and liens peculiar to its 
jurisdiction, and to the property particularly within its charge, the circuit 
court in Georgia would not undertake to pass upon the clalm of H., which 
arose in another jurisdiction, and was a lien only upon the property within 
that jurisdiction. 

2. Jurisdiction of United States Court— Intervenino Pétition. 

Held, further, that the circuit court had no jurisdiction, upon an inter- 
venlng pétition in a foreclosure suit, to render a gênerai judgment whicb 
it would be wlthout jurisdiction to render, in an independent suit, both 
because of the smallness of the amount in controversy and the résidence 
of the parties. 
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Thèse were two suits by William P. Clyde and others and the 
Central Trust Company, respectively, against the Richmond & Dan- 
ville Railroad Company for tlie foreclosure of mortgages. John S. 
Eissong flled an intervening pétition praying for judgment upon 
a judgment obtained by him against the défendant in Alabama. 
The pétition was referred to a master, who flled bis report grant- 
ing the prayer. The défendant excepta to the master's report 

0. T. Ladson, for intervener. 
Jackson & Leftwich, for défendant 

NEWMAN, District Judge. The intervention of John S. Hissong 
in the above-stated case was flled on May 14, 1894, in the clerk's 
office of this court, and on the same day the intervention was îdlow- 
ed, and referred to W. D. Ellis, Esq., spécial master, to détermine 
ail questions of law and fact therein, and report to the court. This 
intervention is flled both in the case of the Central Trust Company 
of New York against the Richmond &DanvilIe Railroad Company, and 
in the case of Clyde et al. v. The Richmond & Danville Railroad Com- 
pany. In the first-named case, the bill is brought by William P. Clyde 
and others on behalf of themselves and other creditors and stock- 
holders, and on this bill, in June, 1892, F. W. Huidekoper and Reu- 
ben Foster were appointed receivers. On the 29th day of July, 
under a bill flled by the Central Trust Company of New York against 
the Richmond & Danville RaUroad Company, Samuel Spencer, F. W. 
Huidekoper, and Reuben Foster were appointed receivers. This 
bin of the Central Trust Company was brought for the purpose 
of foreclosing a mortgage against the défendant corporation. The 
order appointing Spencer, Huidekoper, and Foster receivers under 
the Central Trust Company bill provided that Huidekoper and 
Foster, receivers under the Clyde bUl, should, on the Ist day of 
August, 1898, tum over to the three receivers appointed under the 
Central Trust Company bUl ail the property of the Richmond & 
Danville Railroad Company in their possession and under their con- 
trol. On the 20th day of July, 1893, Spencer, Huidekoper, and Foster 
were, under a bill flled by the Central Trust Company of New York 
against' the Georgia Paciflc Railway Company, appointed receivers 
of ail the property and assets of that company, so that after that 
date the property of the Georgia Paciflc Railway Company, which 
had been, prior to the receivership, operated by the Richmond & 
Danville Railroad Company, was controlled by the same receivers 
under a separate bill against the Georgia Paciflc Railway Com- 
pany which was flled originally in the circuit court for this district. 
The intervening pétition shows that John S. Hissong, who is a citi- 
zen of the State oi Alabama, obtained a judgment in the circuit court 
of JefEerson county, Ala., on the 20th day of April, 1891, against 
the Richmond & Danville Railroad Company for the sum of |1,000, 
for which he prays judgment as an intervening petitioner in the case 
named against the Richmond & Danville Railroad Company. The 
pétition was referred forrnally, and in connection with a number of 
other pétitions, to the sjjftciai master, as stated, without considera- 
v. 65F.no. 4— 22 
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tion of the merits of the same, as no demurrer or objection was in- 
terposed prior to the référence. Before tlie spécial master, the Eich- 
mond & Banville Eailroad Company put m a spécial appearance by 
counsel, and objected to the jurisdiction of this court and the spécial 
master, on the ground that this court had no jurisdiction to enter 
judgment against the Eichmond ■& Banville Eailroad Company 
without a formai suit on a foreign judgment and due service of 
process, and upon the further ground that no lien is sought 
against the trust assets of the défendant in the hands of the court. 
Upon the présentation of an exempliflcation of the record in the 
Alabama court to the spécial master he found that the same was 
in due form, and that the intervener was entitled to hâve judg- 
ment against the défendant in his favor, with interest thereon at 7 
per cent, per annum from the 22d day of September, 1891, to the date 
of his ânding, for the sum of $1,000. On the filing of the report of 
the spécial master, counsel for the Eichmond & Banville Eailroad 
Company, again specially appearing, renewed the objections urged 
before the spécial master, and upon that ground excepted to the 
report of the spécial master. 

The question raised is somewhat novel and peculiar. The orig- 
inal biU in this case of Clyde and others against the' Eichmond & 
Banville Eailroad Company was flled in the circuit court for the 
Eastem district of Virginia, and anciUary bills, or what were 
called "original bills," — but were bills in aid of the ârst suit 
in Virginia, — ^were filed in the circuit courts of the varions states 
through which the line of the Eichmond «& Banville Eailroad Com- 
pany ran, which were North Carolina, South Carolina, Georgia, 
Alabama, and Mississippi. The primary litigation as to the Eich- 
mond & Banville Eailroad Company, however, is ail in Virginia. 
The bill flleâ in this district, wMle it was called, as stated, an "orig- 
inal bill," was really subordinate to the Virginia proceeding. 
It was flled hère for the purpose of obtaining the aid of this court 
in preservLag the assets of the défendant corporation so far as the 
same were in the jurisdiction of this court; and while this court 
has not questioned its right to pass upon and détermine the rights 
of creditors hère, claiming an interest in or asserting a lien against 
the property of the corporation in this district, it has not gone fur- 
ther than that The petitioner, Hissong, obtained a judgment in 
the state courts of Alabama prior to the time that the property was 
placed, by order of the circuit court of Virginia and the other 
circuit courts, in the hands of receivers. The lien of his judgment 
was confined to property in the state of Alabama. A bill of the 
same character as the one flled in this district, as has been stated, 
was flled in Alabama, and no reason appears why petitioner could 
QOt as well présent his claim of the right to share in the assets of 
the Eichmond & Banville Eailroad Company to the circuit court in 
Alabama as to the circuit court hère. Some reason might exist for 
his taking his claim to the circuit court of Virginia to assert his 
right to participate in the property where the principal assets of 
the défendant are being administered, but it is difficult to see by 
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what right he can take his claim from one ancillary jurîsdiGtion to 
another ancillary jurisdiction for the purpose of having his rights 
determined. If tMs be true, then a vevj peculiar and a very unsat- 
isfactory condition of things will exist, A North Carolina judg- 
ment creditor could go to Mississippi, or a South Carolina judg- 
inent creditor could go to Alabama, and so on from one to another of 
the various states in which thèse ancillary proceedings are pending. 
The duty of each court, where the various proceedings are pending 
other than in Virginia, would seem to be to consider and dispose 
of right and lien peculiar to its jurisdiction, and as to or connected 
with the property within its peculiar control. Where a continuons 
Une of railway runs through several districts, and the court in each 
district in appropriate proceedings recognizes the same receivers 
for the railway, neither court, with the proper regard for the comity 
of courts, will go beyond its own jurisdiction, and interfère with 
the management of the property in another jurisdiction. Nor will 
any one court undertake to pass upon the claim of those whose 
rights and lien would seem to be dépendent upon and peculiar to 
another jurisdiction. 

But there is another objection to this proceeding and the prayer 
of this pétition, which seems to be fatal. The petitioner asks for a 
judgment against the Eichmond & Danrille Kaiiroad Company. 
To be effectuai for any purpose, it must amount to a gênerai Georgia 
judgment against the défendant corporation, and such, I under- 
stand, it is claimed to be, if the report of the spécial master is con- 
firmed. The assets of the Eichmond & Banville Kaiiroad Company 
within this jurisdiction hâve been in the hands of this court, under 
the character of proceedings named, for some time; that is, in the 
hands of receivers of the court, for the beneût of those interested 
therein. At the time of the séquestration of this property by the 
courts of the various states before mentioned the petitioner had a 
good Alabama judgment, with such lien and rank as it might give 
him against the property of the Richmond & Banville Eailroad Com- 
pany. Now he cornes into this court, and asks by his pétition, not 
that his rights by virtue of his judgment lien may be ascertained 
and determined as against the property of the défendant in the 
hands of the courts, but he asks for a judgment against the défend- 
ant, — a new judgment, which, as stated, is claimed to be, and will 
be, if anything, a gênerai judgment. The défendant is a Virginia 
corporation, the petitioner a citizen of Alabama, Neither the de- 
fendant nor the petitioner résides in this state, so that no suit could 
be brought originally in this court between the parties, even if the 
necessary jurisdictional amount was involved; and it is not. So 
that the court In an original proceeding would hâve jurisdiction 
neither of the i)arties nor of the subject-matter. Expressing it dif- 
ferently, the petitioner cornes into court by intervention, in a pro- 
ceeding to iaàninister such assets in accordance with the rights of 
thèse interested therein, and under cover of this intervening pétition 
obtains a gênerai judgment in a court which could hâve no juris- 
diction of the case otherwise. The rule well eatablished in practice, 
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and recognized by the suprême court in Krippendorf v. Hyde, 110 
TJ. S. 276, 4 Sup. et. 27, and other cases, is that ancillary proceedings 
and original deimndent bills as well as interventions will be enter- 
tained, notwithstanding tlie necessary diverse citizensbip does not 
exist, provided tiie subject-matter of tbe ancillary proceeding or in- 
tervention is so connected with tbe original proceeding of wMcb 
the court bas acquired jurisdiction as to make it proper and neces- 
sary for tbe détermination of the rigbts of the parties to do so. This 
does not afEect the case as presented bere, however. It is con- 
troUed on other grounds. 

Necessarily, the purpose and scope of tbe intervening pétitions in 
receivership cases are the ascertainment and adjudication of rights 
connected with the property in the hands of tbe court. Such inter- 
ventions may come in various shapes, but they look to tbe one resuit. 
Numerous pétitions by way of intervention bave been allowed in this 
cause where tbe claims were against the défendant corporation. 
Thèse pétitions bave ail gone, as a rule, to the spécial master ap- 
pointed in this case. Suits for damages bave been, by consent usual- 
ly, so referred, and tbe spécial master directed to hear évidence, 
and report the amount which the petitioner vcas entitled to recover, 
if anytiiing. AU thèse interventions, however, bad the one ultimate 
object of participating in the distribution of the property of tbe de- 
fendant corporation, if a suificient amount should be realized to 
justify such participation; and for that purpose, if the claim is 
unliquidated, it would be necessary, of course, to ascertain its amount. 
Tbe character of this pétition, however, is différent from any pre- 
sented, so far as the attention of the court bas been specially called 
to them. The petitioner elected bis forum for suit originally in the 
state court of Alabama, and obtained bis judgment. As to bis right 
to participate in tbe assets of the défendant in the hands of the 
court by coming into this equity cause, be must be content to abide 
by the lien of that judgment, and such rigbts as be may bave by 
virtue tbereof. This, of course, interfères in no way with bis right 
to bring suit against the défendant in a court of compétent jurisdic- 
tion on bis judgment, ànd to bave such rights as that judgment will 
give bim determined; but he is not entitled to do this by inter- 
vention in the equity cause in this jurisdiction. Of course, a case 
might exist where property on which a creditor bad a judgment lien 
bad been removed from the jurisdiction in which bis lien had at- 
tached into another jurisdiction, and it would be necessary for bim to 
foUow it up for the purpose of having bis rights enforced; but no 
such case as that is made, or even intimated, hère. The proceed- 
ing is manifestly. wrong, and the report of the spécial master aUow- 
ing the intervener judgment against the Eichmond & Banville Eail- 
road Company is clearly erroneous. This conclusion is reacbed upon 
both grounds which bave been discussed. In the iirst place, the peti- 
tioner bas sought tbe wrong jurisdiction. He should bave eitber 
remained in Alabama, and presented bis claim to the circuit court 
of that state, or, if he left that district, he should bave gone to 
the court of primary jurisdiction in this case, namely, the circuit 
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court of Virginia. Any other course than this would lead to the 
most inextricable confusion in the disposition of cases of this sort 
In the next place the petitioner has received at the hands of 
the spécial master a gênerai judgment against défendant, which 
he could not in any way obtain in the circuit court hère. Be- 
cause the court holds in its hands the assets of a Virginia corpora- 
tion is no reason why it should entertain an original suit against that 
corporation- by a citizen of Alabama seeking a gênerai judgment 
against it The exceptions to report of the spécial master will be 
Bustained, and tiie intervening pétition dismissed. 
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(Circuit Court of Appeals, Sixth Circuit December 4, 1894.) 

No. 147. 

1. PEINCrPAL AND AOKNT— PbAUD OF AGENT— NOTICE TO PRINCIPAL. 

D,, as agent of R., held $50,000 of her money to Invest. He was also 
treasurer of the C. Co., and, as such, held certain bonds of that Com- 
pany, apportioned by vote of the company among the stockholders, with- 
out considération, and deliverable to them on payment of thelr stock 
notes, including $6,000 of such bonds attached to a stock note of his 
own. D., a few days before his note matured, wrongfully, and without 
the consent of any oiHcer of the company, took the bonds from his note, 
and caused one M., an Irresponsible person, in considération of a pay- 
ment to him of $25, to make a note to D., "trustée," for $3,200, and 
attaeh $4,000 of the bonds to it as collatéral, upon which noté D. 
advanced, ostensibly to M., but really to hlmself, $3,200 of R.'s money, 
with which he paid his stock note. D. afterwards, in settling his 
account with R., turned over to her the note, without indorsement, and 
the bonds attached to It as collatéral. HeW, that R. was not chargeable 
with notice of the facts which D. knew as to the issue of the bonds, 
sinoe, though her agent, he was, In this transaction, engagea In an 
attempt to deceive and defraud her, for his own advantage. 

8l Bonds— Boita Fide Holdbb— Collatéral Secubity. 

Eeld, further, that R. was a bona âde holder of the bonds, for value, 
that she held the légal title thereto, and that she was entitled to the 
security of the mortgage by which the bonds were secured, to the estent 
of the principal and Interest of the note, notwithstanding any equities 
of the company arising out of their illégal issue. 

8, Collatéral Security— Titlb. 

The pledgee of negotiable paper Indorsed to him (or dellvered to hIm, If 
It be payable to bearer) before maturity, and without notice to him of any 
defect of title, as collatéral security for the loan of money, Is entitled to 
hold such paper, to the extent of his loan, with the same immunities as 
an ordinary holder of commercial paper taken by purchase In good faith, 
for value, and before maturity; and it is not material whether the évi- 
dence of the principal debt be In negotiable form or not 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

This was a suit by the Thomson-Houston Electric Company against 
the Capitol Electric Company for the foreclosure of a mortgage. 
Martha M, Read flled an intervening pétition praying that she might 
be decreed to be entitled to the security of the mortgage ata to four 
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bonds held by her. The circuit court dismissed the pétition. 56 
Fed. 849. The intervener appeals. 

The original bill In thls cause was filed to foreclose a mortgage given by 
the Capitol Electric Comifany to secure an Issue of $100,000 of negotiable 
bonds, payable to bearer. Martha M. Read, the appellant, intervened, and 
flled her pétition praying the court to decree that four of thèse bonds, of the 
par value of $1,000 each, held by her, entltled her to the security of the 
mortgage, foreelosure of whlch was being sought. She averred that she dld 
not own the bonds absolutely, but held them as collatéral security for the 
payment of a note for $3,200, slgned by one W. W. Morrow, dated July 1, 
1890, payable one year from date, to A. Dahlgren, as trustée, which she, as 
the real owner, had held since the tlme of Its exécution. She prayed that 
her debt mlght be recognized and allowed, and that she be pald and satis- 
fled out of the assets of the défendant company, together wlth her reason- 
able attomey's fées. Her pétition was answered by H. M. Doali, the recelver 
m the cause, appolnted by the court and empowered to bring and défend ail 
sults arislng out of the settlement of the affairs of the electrlc company, 
who averred that the bonds had been put Into circulation without the authori- 
ty of the défendant company, through the fraud of one Dahlgren, an agent 
of the petltloner, and that she was, therefore, charged wlth knowledge of 
thelr Invalldlty. The answer further set up that the note which the bonds 
were pledged to secure was never indorsed. to the petltloner, that she, there- 
fore, was not the owner of the légal tltle elther of the note or the bonds, 
and that ail the défenses whlch could be pleaded by the company agalnst 
the bonds In the hands of A. Dahlgren were avallable agalnst the clalm of 
the petltloner. There was no substantlal dispute in regard to the facts. 
A. Dahlgren was tlie nephew and agent of Mrs. Read, the petitiouer. In 
Nashville. She had given him $50,000 of her money, to lend It on security. 
He was the secretary and treasurer and gênerai manager of the défendant, 
the Capitol Electric Company, whlch was a corporation chartered under the 
laws bf Tennessee, for the purpose of furulshlng electrlc llght and power. 
In the course of the business of the company, a valid mortgage upon Its 
property of every klnd was executed to secure a proposed Issue of $100,000 
of bonds. Flfty thousand dollars of the bonds were used to buy addltlonal 
property required In the corporate business; the other bonds of the issue, 
by resolution of January 26, 1890, were distributed wlthout considération 
among the stockholders, In proportion to thelr stock. Dahlgren had sub- 
scribed for $15,000 of the original capital stock, and was entitled, under the 
resolution, to recelve $15,000 of the first mortgage bonds when his subscrlp- 
tion should be fully paid. By another resolution of Aprll 12, 1890, the secre- 
tary apportloned the bonds according to the holding of the stockholders, and 
attached them, as collatéral security, to the notes of the stockholders given 
for subscriptlons. Under thls resolution, Dahlgren received $9,000 of the 
bonds on account of his paid-up subscrlption, and $6,000 more of them were 
attached to his stock note as collatéral security. About the Ist of July, 1891, 
he wrongfully, and wlthout the consent or knowledge of any other offlcer of 
the corporation, detached the bonds from his subscrlption notes, and used 
them In the manner now to be descrlbed. One of his subscrlption stock notes 
to the company became due about on the 3d of July, for $2,250. He had no 
money of his own wlth whlch to pay it, but he had money of Mrs. Read in 
his possession. He wished to take her money, and pledge for Its repayment 
$4,000 of the bonds then attached to his stock notes. He dld not wlsh to 
hâve his name appear in the transaction as the real borrower. He procured 
one W. W. Morrow, a travellng salesman In straltened circumstances, by 
payment to hlm of $25, to exécute the followlng note and Instrument of pledge: 

"$3,200.00. Nashville, Tenn., July 1, 1890. 

"One year after date, I promise to pay to the order of A. Dahlgren, trustée,, 
thlrty-two hundred dollars, at the First National Bank, for value received,. 
wlth interest from date.' ' W. W. Morrow." 
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Tbe foregoing note is indorsed: 

"The within note Is secured by the pledge and deposit of the following 
securitles, to wit, four bonds of the Capitol Electric Company for $1,000 each, 
Nos. 81, 82, 83, 84; and the First National Banlî, or its assigns, may, after 
the maturity of this note, sell the same for cash or on time, as it or they may 
deem best, witliout notice to other party, and approprlate proceeds to the 
payment of said note; and, in the event of the above-named securities 
being' more than the amount of this note, the same shall be held to cover any 
other of my indebtedness to the bank, if the latter shall so select; and, should 
suit be brought on this paper, I agrée to pay an attorney's fee, and ail other 
costs of collection. W. W. Morrow." 

The circumstances show that this transaction was completed about the 
tlme that Dahlgren used the money of Mrs. Read to pay his note due the 
défendant the Capitol Electric Company. On August 25th, Dahlgren trans- 
mitted to Mrs. Read an account current of his agency or trusteeship coverlng 
the period from Febi-uary 8 to August 20, 1890. In this letter he inclosed 
the Morrow note, and in the account chargea her with the money paid out 
on the same. The circuit court held that Mrs. Read was not chargea with 
the knowledge of A. Dahlgren as to the wrongful issue of the bonds, because 
in the transaction lie was engaged in an attempt to deceive and mislead her 
for his own purposes. But the circuit court further held that, as she was 
only the équitable owner of the note which the bonds were pledged to secure, 
she had only an équitable title to the bonds, and could not, therefore, enjoy 
the advautages of a bona fide purchaser for value; that she took the bonds 
subject to ail the etjulties growing out of their issue; and, as they were 
admitted to be invalid except in the hands of a bona flde purchaser for value, 
her pétition was dismissed. This is an appeal from the decree dismissing 
the pétition. 

Grranbery & Marks, for appellant. 
Vertrees & Vertrees, for défendants. 

Before TAFT, Circuit Judge, and BARR and SEVERE NS, District 
Judges. 

TAFT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

We do not think that, under the circumstances of this case, Mrs. 
Read can be charged with notice of the facts which Dahlgren knew 
concerning the issue of thèse bonds. As a gênerai rule, the principal 
is held to know ail that his agent knows in any transaction in which 
the agent acts for him. The Distilled Spirits, 11 Wall. 356. This 
rule is said to be "based on the principle of law that it is the agent's 
duty to communicate to his principal the knowledge which he bas 
respecting the subject-matter of negotiation, and the presumptlon 
that he will perform that duty." Such a presumption cannot be in- 
dulged, however, where the facts to be communicated by the agent to 
the principal would convict the agent of an attempt to deceiTe and 
defraud the principal. The truth is that where an agent, though os- 
tensibly acting in the business of the principal, is really committing 
a fraud, for his own benefit, he is acting outside of the scope of his 
agency, and it would therefore be most unjust to charge the principal 
with knowledge of it In Allen v. Railroad Co., 150 Mass. 206, 22 N. 
E. 917, the plaintiff bought shares of stock tn the défendant railway 
through a broker who was treasurer of the company. He fraudu- 
lently fiUed a blank certiflcate, and delivered it to her. It was 
sought to impute to her the broker's knowledge of the invaiidity of 



344 FEDERAL EEPORTEE, VOl. 65. 

the certificate, in an action by her for damages for refusai to transfer 
the stock. The court held that this could not be doue, because the 
legaJ effect of the f raudulent act of the broker was to cheat his prin- 
cipal. See, also, Kennedy t. Green, 3 Mylne & K. 699 ; Espin v. Pem- 
berton, 3 De Gex & J. 547; Rolland t. Hart, 6 Ch. App. 678; Cave 
V. Cave, 15 Ch. Div. 639; Kettlewell v. Watson, 21 Ch. Div. 685, 707; 
Innerarity v. Bank, 139 Mass. 332, 1 N. E. 282; Dillaway y. Butler, 
135 Mass. 479; De Kay v. Water Ce, 38 N. J. Eq. 158; Frenkel v. 
Hudson, 82 Ala. 158, 2 South. 758. Counsel for appellee attempt 
to distinguish the case at bar from the cases cited by contending 
that Mrs. Read is seeking to reap the fruits of the fraud committed 
by Dahlgren, and, if she will hâve the beneflt of his act, she must 
take it with the burden of his knowledge. If it were true that Dahl- 
gren had used the bonds fraudulently issued for the beneflt of Mrs. 
Read, it would certainly follow that in an action to recover on them 
she would be charged with knowledge of the methods by which 
Dahlgren obtained possession of them. But there is nothing in the 
case to show this to be the fact. It appears that before Dahlgren 
used the money of Mrs. Read he had drawn the Morrow note, and 
had abstracted the bonds. His own letter, which is admitted as 
évidence by consent, shows that he intended the exécution of the 
note and the delivery of the bonds to be contemporaneous with his 
use of Mrs. Read's money. He paid his stock note on July 3d, and 
Morrow's note was dated July Ist. ' When he abstracted the bonds, 
therefore, he was not taking them for Mrs. Read; he was taking 
them for himself, so that he might use them to obtain monéy from 
Mrs. Read. He was not abstracting them for the beneflt of Mrs. 
Read, any more than for the beneflt of any stranger to whom he 
might hâve sold them for value. In the delivering of thèse bonds 
to Mrs. Read, Dahlgren was actually dealing with her as a purchaser 
from him, and not as her agent. The case of Atlantic Cotton Mills 
V. Indian Orchard Mills, 147 Mass. 268, 17 N. E. 496, has no applica- 
tion. There the treasurer of two corporations was a defaulter in 
both positions. The défalcations were of long standing. To avoid 
discovery at the annual settlement of one company, he drew checks 
of the other and deposited them in the bank account of the one. On 
subséquent discovery, the question was whether the company whose 
bank account had been swelled by the ohecks of the other could re- 
tain the deposits as payment to it by its treasurer of his debt. It 
was held that this could not be done, because the money had been 
received by it through the sole agency of the man who knew it to be 
stolen, and could not, therefore, be received without the burden of 
his knowledge. The corporation parted with nothing for the checks 
or money received by it. The transaction was one in which the 
agent was not securing anything from his principal. The beneflt 
secured by the theft moved solely to the principal. There was no 
adversary relation between the agent and the principal at ail. The 
agent was acting throughout for the beneflt of his principal in an at- 
tempt to fecoup for it an existing loss, and thereby to conceal his 
own previous thefts. 
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The second question is whether Mrs. Eead is a bona fide holder 
of thèse bonds for value. She holds them, under the contract of 
pledge contained in the indorsement upon the Morrow note, as secu- 
rity for its payment, with the right to sell the same, and appropriate 
the proeeeds to that purpose. The flrst inquiry must be whether she 
has, as against Morrow and Dahlgren, any right to hold and use the 
bonds. As the note was not indorsed, ^he would hâve to bring suit 
on it against Morrow in the name of A. Dahlgren, trustée. Morrow 
could hardly plead want of considération, in view of the fact that he 
receired f25 for signing the note, and the circumstancea were such 
that he must hâve known that Dahlgren expected to use the note to 
lead some one into believing that it was a real transaction. In other 
words, he participated with Dahlgren in the scheme to deceive Mrs. 
Read, and procure from her xnoney on the faith that the note repre- 
sented a real note, and not a sham. It would seem to be a case for 
applying the doctrine of estoppel against Morrow. In this view, 
there is a real debt represented by the Morrow note, upon which 
Mrs. Eead, as the holder of bonds, has the right to apply their pro- 
eeeds. But let us concède that Morrow could escape personal liabil- 
ity on the note because of want of considération; still, Mrs. Eead 
could hold the bonds as against him or Dahlgren, and apply them to 
pay her advances on the note. She could file a bill in equity against 
them both, and obtain a décrétai order of sale and application of the 
proeeeds to repay her, Daniel, Neg. Inst. § 833. Could Morrow be 
heard to object to this relief? Clearly not, for he never owned the 
bonds. Could Dahlgren object, even if the bonds were valid and had 
been his lawful property? Clearly not. His conduct would estop 
him from claiming any title to them against Mrs. Read, who had 
parted with money to him on the faith of the bonds. It seems mani- 
fest, therefore, that Mrs. Eead is a holder of thèse bonds for value 
from him from whom she received them. The bonds are payable 
to bearer. The légal title passes by delivery. It follows that Mrs. 
Eead, who holds them, has the légal title. She acquired them be- 
fore their maturity. It is conceded that she had no knowledge of 
the fraud in the issue of the bonds, and was an innocent purchaser. 
There are thus united in her title to the bonds the essential éléments 
which constitute a bona fide purchaser of negotiable paper according 
to the law merchant, and the défendant company cannot be permitted 
to defeat her action on the ground that the bonds were wrongfully 
put in circulation. 

The learned circuit judge in the court below reached a différent 
conclusion. The reasoning upon which he reached it was as follows : 
Mrs. Eead only acquired titlfe to the collatéral by virtue of the note 
which it secured. She took only an équitable title to the note. 
Therefore, she could take no better title to the collatéral, which is 
only incident to the note. If this be true, then it would follow that 
if, instead of bonds, the collatéral had been promissory notes of the 
défendant company, duly indorsed to Mrs. Eead, she still would hâve 
only an équitable title to those notes, though her title would be es- 
tablished by express indorsement; for one who holds bonds payable 
to bearer has as complète a légal title as he who holds a promissory 
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note by iiidorsement. The necessary séquence is that one cannot 
hâve the légal title to a negotiable collatéral security held to secure 
a debt, the évidence of which conf ers upon the holder only the éq- 
uitable riglit to its payment. With déférence, such a proposition 
cannot be supported. It is as much as to say that an absolute deed 
of land made to secure an obligation held by the grantee by équitable 
title does not confer the légal title to the land on the grantee. No 
authorities are cited by the circuit judge or by counsel to sustain 
this view. It is worked out only as the converse of the principle 
laid down in Carpenter v. Longan, 16 Wall. 271, where it was held 
that a mortgage was such an incident to the note which it was given 
Dy the maker to secure that it passed, without assignment, to the 
bona fide indorsee of the note for value, as free from equities as the 
note itself. The learned judge seems to infer from this case that the 
character of the title, whether légal or équitable, by which the collat- 
éral is held, dépends solely on the title by which the principal obli- 
gation is held. We cannot agrée with him. The suprême court, in 
effect, held that as the note was negotiable in form, and likely to 
corne into the htmds of an indorsee for value, who could enforce pay- 
ment without regard to the equities of the maker, the contract of the 
mortgage, reasonably construed, was that the mortgaged land could 
be used to pay the note even when payment should be thus en- 
forced. The mortgage had no existence without the note. An as- 
signment of it without the note was void, while an indorsement of 
the note carried the équitable title to the mortgage without assign- 
ment. The holding was, not that the mortgage was negotiable, but 
only that its obligation prevented the making of any défense to it not 
available against the note. The case also shows, what was well 
established before, that the transfer of the principal debt or obliga- 
tion carries with it, in equity, the collatéral originally pledged to 
secure it. But it does not establish that, because the principal debt 
is negotiably indorsed, the collatéral does not also need indorsement 
to pass the légal title. Where, as is the case at bar, the collatéral 
is the obligation of a third person not a party to the principal obli- 
gation, if the équitable défenses of the third person are to be de- 
stroyed, the note to which he is a party must be duly indorsed to a 
bona fide holder for valuei He cannot be otherwise deprived of his 
équitable défenses. He is not affected by the fact that his obliga- 
•tion has become the mère incident, as security of another debt. 
Why should he be? He is only interested in the principal debt to 
the extent that it furnishes to the holder of his obligation the right 
to say that he holds it for value. It will not do to say, therefore, 
that the title to the principal debt and' the collatéral must always 
be both équitable or both légal. If they are both in the form of 
negotiable paper, the title in which each is held dépends on the in- 
dorsement of each, and on nothing else. Of course, the right to 
hold the collatéral at ail dépends on the existence of a debt. If 
nothing is owed by any one on the principal debt, the holder of the 
collatéral becomes only the trustée for him who has the equity of 
rédemption in the collatéral. But so long as there is a debt to which 
the collatéral may properly be applied, the character of the title to 
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the collatéral or to the principal debt is determined by the same 
rules that would govern if the two obligations were not related to 
each other. We can cite no autliorities upon the point, because no 
such case seems ever to hâve been considered before. We can only 
reason on gênerai principles. It is well settled thàt the pledge of 
negotiable paper duly indorsed for the payment of a debt is a negoti- 
ation of it for value in due course. Thus, Senator Daniel, in his 
work on Negotiable Instruments, says (section 834): 

"Where the blll or note of a third party payable to order Is Indorsed aa 
collatéral security for a debt contracted at the time of such indorsement, 
the indorsee is the bona fide holder for value In the usual course of business, 
and Is entitled to protection against equities, offsets, and other défenses 
;available between antécédent parties: provlded, of course, that the bill or 
note transferred as collatéral security Is Itself at the tlme not overdue. And 
the same principle appUes where the collatéral note is payable to bearer, 
and is transferred to the creditor by dellvery." 

Nothing is hère said, and the industry of counsel bas not furnished 
a single case, to modify the application of this principle where the 
principal debt is in the form of an unindorsed negotiable note, or an 
assigned nonnegotiable obligation. The learned circuit judge con- 
oeded that if this had been a mère advance of money, either by Mor- 
row or Dahlgren, on the faith of the bonds as security, Mrs. Kead 
VFOuld hâve been a bona fide holder for value; but he said that, in the 
case as it was, Mrs. Read was obligea to trace her title to the bonds 
through the Morrow note, of which she was only équitable owner, 
and, as she was not a bona fide purchaser of that against Morrow and 
Dahlgren, she could not claim to be such with référence to the bonds. 
The error in this reasoniiig, as we conceive, is in saying that Mrs. 
Read traces her title through the Morrow note. Her title to the 
bonds dépends on the delivery of them to her, her possession of them, 
and the fact that the bonds are payable to bearer. The use of the 
Morrow note is not to prove or trace title. It is only to show that she 
acquired for value the title which the delivery, the form of the bond, 
and her possession establish. Substitute for the bonds a collatéral 
negotiable note duly indorsed to Mrs. Read by Morrow and Dahl- 
gren, trustée. Her title she would trace through Dahlgren, trustée, 
and Morrow, by the indorsement on the collatéral note, not by the 
assignment of the principal note. The principal note she would hâve 
to use to show the considération for which she acquired the collat- 
éral note, but not to show her title. Her title to the bonds is estab- 
lished in exactly the same way. The actual tradition or delivery by 
Dahlgren to her of the bonds payable to bearer conferred upon her 
the same kind of title, in every way as complète and légal, as the ex- 
press indorsement of them by Dahlgren to her would hâve done. 

The decree of the circuit court is reversed, and remanded, with 
instructions to enter a decree allowing Mrs. Read's claim under the 
mortgage for the principal and interest of the bonds held by her, and 
for distribution on the same until the principal aad interest of the 
Morrow note are paid. 

SEVERENS, District Judge (concurring). The judges who sat on 
.the former hearing of this cause having differed in opinion, a reargu- 
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ment was ordered. The cause was again argued before the same 
judges and myself. As I understand, their différence in opinion no 
longer continues. The point presented for décision is an interest- 
ing one. Its disposition in the court below, where it was carefully 
considered, and the doubt it has encountered hère, where a différent 
conclusion has been reached, show that it is one of some difiiculty. 
The facts are contained in the statement preceding the opinion of 
the presiding judge. I concur in that opinion, but think it right to 
State with somewhat more fuUness, in some respects, the reasona 
for my concurrence. 

The question to be determined is whether the petitioner, Mrs. 
Read, is a bona fide holder for value of the four bonds which she 
holds, in such manner as to entitle her to recover notwithstanding 
the equities of the défendant company. The défendants say she is 
not, and allège two reasons for that conclusion: First, because she 
is afleçted by the knowledge of the fraudulent abstraction of the 
bonds possessed by Dahlgren, her agent, who was the principal par- 
ticipator therein; and, second, because, there having been no indorse- 
ment of the Morrow note by Dahlgren to Mrs. Eead, she is not tlie 
légal holder thereof in the commercial sensé, but only an assignée, 
and therefore chargeable with the knowledge of her assignor; that 
her right to the bonds pledged can rise to no higher plane than her 
right in the principal obligation, and that it follows she cannot be a 
bona fide holder, without notice, of the bonds themselves. 

As to the flrst ground, the judge who heard the case ih the court 
below and my associâtes hâve ail agreed that, in the circumstances 
of this case, Mrs. Kead is not chargeable with the knowledge pos- 
sessed by Dahlgren. I feel bound to confess, with great déférence 
to their judgments, that this question seems to me more dilflcult than 
the other one, to be presently considered; but I am inclined to agrée 
with their Tiew. Dahlgren had deserted his place as agent of Mrs. 
Read, and had taken up a position opposed to her. There could be 
no presumption of information of the principal through a channel 
which was closed, and there are no grounds for an estoppel. True, 
he also deserted his place as agent for the company, and the com- 
pany would not be chargeable with his misappropriation of their 
bonds by reason of his agency. But the bonds were in fact in his 
possession by the act of the company, and he had the power, though 
not the right, to put them off upon purchasers. They had once been 
issued by the company, and had never been paid or canceled, and on 
paying for his stock they were enforceable by Dahlgren, subject, 
perhaps, to participation with other creditors, if there were such. 
Assuming that Dahlgren's relation to the company gave him no more 
right as again st the company to dispose of the bonds than a mère 
stranger would hâve, who had access to the bonds by permission of 
the company, still it would remain that the abstraction and negotia- 
tion of the bonds to a bona fide purchaser for value would give a 
good title to the purchaser in either case. In the présent case, there- 
fore, I do not think Dahlgren was acting as the agent of either of 
the supposed principals, but, having possession of the bonds in- 
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trusted to him by the défendant company, made the manual abstrac- 
tion and tradition of them which brought tiiem to tlie hands of an 
innocent holder. 

Secondly. Is Mrs. Read chargeable with notice because the Mor- 
row note was not indorsed to her, but was assigned, merely? The 
condition of things was this: Morrow had made his note to Dahl- 
gren, as trustée, or order, for |3,200. To that note he had attached 
a pledge of those four bonds, payable to bearer at a future date. To 
make the pledge effectuai, Dahlgren must be supposed to hâve de- 
livered the bonds to Morrow. Dahlgren took |3,200 of Mrs. Kead's 
money, reported it to her as loaned to Morrow, and handed her the 
Morrow note, withont indorsement, and also the pledged bonds, 
which were payable to bearer, and required no indorsement. To 
Mrs. Eead, however, the transaction was by the conduct of Dahl- 
gren and Morrow made to wear the appearance of an advancement 
by way of loan to Morrow of f 3,200, and the taking of his note for 
her beneflt, though nominally to her trustée, for that amount, with a 
transfer to her of the bonds as collatéral security for the payment 
of the note. The maker of the note must be treated as under an 
estoppel to deny that he received the money, or that he was liable 
therefor on the note. He knew that he was luaking a note to some 
person's beneflt, for whom the trustée took the bare title. He knew 
that what was being done necessarily implied that the |3,200 was in 
the payee's hands as trustée, and so really belonged to the person 
whose trustée he was. He knew, also, that the owner of the money 
would suppose that the |3,200 had been delivered to him, Morrow. 
Indeed, he could not but understand that the purpose of producing 
that belief was the prime object of the thing he was doing. He 
knew he did not get that money, but that Dahlgren was paying him 
|25 for performing his part in putting up the false appearances to 
the owner of the money. Those appearances were relied upon, as 
it was expected they would be. It seems to me a perfectly clear 
case in which to say that Mrs. Eead could hâve brought suit in a 
court of law against Morrow upon his note in the name of the trus- 
tée, that the court would hâve protected her right to prosecute the 
suit to a recovery against any interférence by Dahlgren, and that 
Morrow would hâve been estopped to deuy his liability. It is said 
that she had merely an équitable interest in the note, and this is 
technically true. It was, however, but a shade off from a strictly 
légal interest, and the différence is of no substantial importance in 
the présent case. 

The fact which is important is that Mrs. Read parted with her 
money, and received the Morrow note (whether acquiring the légal 
title therein by indorsement, or only an équitable title by transfer, 
is a matter of absolute indifférence), and received also the four bonds 
in pledge as collatéral security. She became the holder of the 
bonds as security for her debt. Whatever other means she may 
hâve had for its recovery, she undoubtedly hâd the right to resort 
to the bonds. She had parted with her money; for its payment she 
had received, as collatéral security, the bonds, before they were due. 
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and without any notice of anything wrong in their transfer. On that 
State of fadts, I take it to be entirely well settled tha;t she is not af- 
fected by the equities of any prior holder of the bonds. See the 
last proposition afiflrmed in Goodman t. Simon ds, 20 How. 343. In 
tkat case the collatéral note sued on was pledged, not to secure ne- 
gotiable paper, but a debt found due from the pledgor upon a settle- 
ment between Mm and his creditor. It was held that the latter 
was entitled to recover, notwithstanding the equities between the 
pledgor and the maker. The doctrine was also afflrmed by each of 
the three justices who delivered opinions in Brooklyn, etc., R. Co. v. 
National Bank, 102 XJ. S. 16, which was a suit upon collatéral nego- 
tiable paper pledged to secure an antécédent debt having no quality 
of negotiability, and where the suit to recover upon the collatéral 
was sustained against the equities of the maker. And see, also, 
Pugh V. Durfee, 1 Blatchf. 412, Ped. Cas. No. 11,460; Bank t. Chapin, 
8 Metc. (Mass.) 40; Stoddard v. Kimball, 6 Cush. 469; Bank v. Van- 
derhorst, 32 N. Y. 553 ; Curtis v. Mohr, 18 Wis. 645. Thèse cases vin- 
dicate the right of the holder of the collatéral notes to recover, with- 
out regard to the character of the debt they were pledged to secure, 
and show that the real question is whether there is a considération 
for the pledge. The bonds are payable to bearer. The actual de- 
livery of them from hand to hand transfers the title to them as ab- 
solutely as successive indorsements would hâve done, had they been 
payable to order. The proposition that the petitionei''s right in re- 
spect to the bonds is to be measured by the character of her right in 
the note they were given to secure, is not sustainable. The bonds 
are independent securities. The légal title was vested in Mrs. 
Eead. She could recover thereon to the f ull amount of the bonds, 
if the maker had no défense against the pledgor, in which case the 
pledgee would stand as trustée for the secuiities to the pledgor in 
respect to the surplus; or, if the maker had a défense against the 
pledgor, then her right of recovery would be limited to her own debt. 
And that, as I think, must be the resuit in this case. This was held 
in Bank v. Chapin, and Stoddard v. Kimball, above cited, and is 
stated to be the général rule in Daniel on Negotiable Instruments 
(section 832a, 3d Ed.). 

What I think is the error from which the opposite conclusion is 
deduced consists in applying the rule which is applicable to nonne- 
gotiable securities to those which are negotiable. In the former 
case the only quality of negotiability is that which is imparted to 
them from the nature of the principal debt. In the latter case they 
stand on their own footing, and retain the attributes of negotiability, 
though only pledged for a mère debt, which is not negotiable at ail. 
They do not take their character from the debt secured. It is 
enough that the debt is created or continued, or duties are assumed 
in regard to the paper pledged, to constitute one a holder for value. 
If he takes it without notice of any defect, and before its maturity, 
he may recover accor'ding to his interest. As I understand it, this is 
the well-settled doctrine of commercial law. Among many cases to 
that eiïect is that of Bank v. Vanderhorst, above cited, in the New 
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York court of appeals, where it was expressly decided that partie» 
receiving negotiable paper as collatéral security are entitled to be 
protected as bona Me holders to the same extent and under the same 
circumstances as parties who become owners of such. paper. The 
suggestion that Morrow pledged the bonds to Dahlgren dnly for the 
payment of the note to him or his indorsee, stands upon too narrow 
ground. Morrow knew, not only from the face of the note, but from 
the nature of the transaction, that Dahlgren was a mère agent for 
another who was furnishing the money, and that the principal could 
compel him to turn over the note, with the securities, to the principaL 
And Morrow must be held to hâve contemplated that Dahlgren 
might do this. When, therefore, he pledged the bonds in security 
for the note, he must bave intended them to be security in the hand» 
of the person entitled to reduce the note to possession, and to intend 
the transfer to that person for that purpose. The pledge was, in 
substance, to pay the money represented by the note, and whoever 
might be or become the owner in law or equity of the debt would, 
if he was also the légal holder of the bonds, without notice of any 
defect therein, be entitled to enforce them without regard to any 
equities which might exist between the original parties. It follows 
that, in my opinion, the decree should be reversed, and the cause re- 
manded, with directions to enter a decree for the petitioner that she 
share in the fund in proportion to the amount due upon the bonds, 
with interest, to the extent of the amount due her upon the Morrow 
note 



LLOYD et al. v. CHESAPEAKE, O. & S. W. R. CO. 
(Circuit Court, D. Kentucky. January 19, 1895.) 

1. Eqtjity — Practioe— Second Eeceivership. 

Where a suit has been brought agalnst a railroad company by a judg- 
ment créditer, and recelvers bave been appointed In tbat suit, and an- 
other suit Is brought by the trustées of a mortgage for foreclosure, indé- 
pendant recelvers should not be appointed In the latter suit, but the 
proper practioe is to extend the recelvership in the flrst suit to the second, 
and to consolidate the two suits. 

3. Railkoad Forbclosube— Recbivbrs — Paymbkt op Intbrest. 

H. brought suit against the C. H. Co., and obtalned the appolntment of 
recelvers to Impound Its earnings for the beneflt of clalms held by bltn. 
The trustées of a second mortgage began suit against the railroad Com- 
pany for foreclosure, and petitioned the court to direct the recelvers to 
.pay the Interest on bonds secured by a flrst mortgage, in order to prevent 
a foreclosure of that mortgage. This application was resisted by the 
flrst mortgage bondholders, claiming'a right to bave default suffered, and 
to be placed In a position to foreclose; and also by U., as trustée, holding 
a large mount of second mortgage bonds, but holding them in the interest 
of H. and two other railroad companies, who held a much larger amount 
of flrst mortgage bonds, and were also seeKing to control and reorganize 
the C. R. Co. It appeared that the earnings of the road were amply 
sufliclent to pay the interest on the flrst mortgage, besides operating ex- 
penses, and that it was greatly to the interest of the holders of the second 
mortgage bonds not more largely Interested In the flrst mortgage, and to 
that of the other creditors of the road subséquent to the flrst mortgage, 
that a foreclosure of that mortgage should be firevented. Held, that the 
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receivers should be dlrected to pay the Interest on the flrst mortgage 
bonds, and, If necessary, to borrow money to anticipate Income for that 
pntpose. 

This was a suit by Joseph P. Lloyd and James B. Hawes, trustées, 
against the Chesapeake, Ohio & Southwestem Railroad Company 
for the foreclosure of a second mortgage. Plaintiffs move for di- 
rections to the receivers in possession of the road to pay interest 
on the flrst mortgage bonds. 

December 28, 1893, G. P. Huntington, upon a bill and amended blll flled by 
him against the Chesapeake, Ohio & Southwestern- Railroad Company, ob- 
tained appointment of receivers. The claims asserted by him were a judg- 
ment, certain equipment notes, and a majority of .the seôond mortgage bonds. 
At thls time there was no default In Interest on the flrst mortgage bonds. In 
December, 1894, the receivers were directed to pay the interest which fell 
due on the flrst mortgage bonds February 1, 1894. Subsequently application 
was made to direct the receivers to pay the interest on the flrst mortgage 
bonds -which fell due August 1, 1894, as by failure to pay interest for six 
months the holders of a miajorlty of thèse bonds could precipitate their ma- 
turity. Jaouary 17, 1895, the trustées in the second mortgage flled an original 
bill, and on January 19, 1895, on notice to ail parties in Interest in this and 
the other cause, asked for an tndependent receivership, and that the receivers 
should be directed to borrow enough money to pay the interest which fell due 
on the flrst mortgage August 1, 1894. 

George W. Norton was, on his own application, made a party complainant, 
as representing a large number of the second mortgage bonds. 

Gibson & Marshall and Tracy, Boardman & Platt, for complain- 
ants, Lloyd and Hawes, trustées second mortgage. 

Humphrey & Davie, for G. W. Norton, intervener. 

Bullitt & Shield and Pirtle & ïrabue, for défendants Pardee and 
Horsey, trustées flrst mortgage. 

W. O. Harris, for défendant United States Trust Co., trustée. 

Helm & Bruce, for défendant L. & N. E. Co. 

Chas. S. Grubbs, for défendant receivers. 

LURTON, Circuit Judge (orally). The flrst question arises 
upon the bill of foreclosure flled by Joseph P. Lloyd and James B. 
Hawes, trustées under a second mortgage made by the Chesapeake, 
Ohio & Southwestern Railroad Company. I think there ought not 
to be an independent receivership under this bill. That would re- 
quire the discharge of the receivers heretofore appointed, and the 
winding up of that receivership, for there could not be two inde- 
pendent receiverships of the same property. The proper practice is 
to extend the receivership already in existence to this second fore- 
closure suit, and that the two cases be Consolidated, and heard to- 
gether. A decree to this effect Ivill therefore be drawn. 

The next question is, to my mind, a very simple one. It is presented 
by the pétition of the trustées under the second mortgage, asking 
that the interest which fell due on the flrst mortgage bonds August 1, 
1894, be paid by the receivers. An application of like character 
was made by the. same trustées some few days since, but before they 
had flled their foreclosure bill, which application I will consider 
along with the one made since the flling of their bill, against the 
Chesapeake, Ohio & Southwestern Railroad Company. On the 
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former argument it was insisted that the original bill of Huntington 
was not a gênerai créditera' bill, but was a bill for no otber object 
than the application of surplus in corne to the discharge of his judg- 
ment debt. It was also insisted that his supplemental and amended 
bill did not impound the earnings for the beneflt of the second mort- 
gage bondholders, and that, therefore, they had no standing in that 
cause from Wliich to insist upon the application of surplus earnings 
in payment of interest upon the flrst mortgage bonds. That ques- 
tion I took under considération. Bef ore deciding it, the difficulty thus 
suggested had been removed by the f oreclosure bill whlch has sinee 
been filed by the second mortgage trustées. I had then, as I hâve 
now, a very strong impression that under the original and supple- 
mental bills of Huntington the earnings were not impressed or im- 
pounded exclusively in favor of any one class of creditors, and that 
the eflfect of Huntington's amended bill was to obtain a receiver 
upon the bill filed by him in his character as a gênerai unsecured 
creditor, as a large holder of second mortgage bonds, and as the 
owner of several claims for supplies and material furnished alleged 
to be entitled to a préférence over both mortgages. It is unneces- 
sary to now décide as to the correctness of that impression, for any 
order which I shall make respecting the payment of the interest in 
default on the first mortgage bonds will be conflned to the applica- 
tion of the future earning of the property while in the hands of 
the receivers under both bills. 

The parties applying for a direction to the receivers to pay the 
August interest upon the first mortgage bonds are the trusteesunder 
the second mortgage, and George W. Norton, a holder of sec- 
ond mortgage bonds, who has been permitted to intervene. The 
ground upon which the application is made is this: That in the 
mortgage securing the flrst séries of bonds issued by the Chesapeake, 
Ohio & Southwestern Railroad Company there is a provision where- 
by the maturity of thèse bonds may be precipitated if interest shall 
continue in default for a period of six months. An installment of 
interest fell due August 1, 1894, which, if not paid by the Ist day of 
February, 1895, may resuit in maturing the six millions of bonds 
known as the "First Mortgage Bonds." The petitioner trustées ap- 
plying for this order represent that the vital interests of the second 
mortgage bondholders and other creditors subordinate to the first 
mortgage require that the maturity of the first mortgage bonds shall 
be avoided by an immédiate payment of the interest now in default. 
The trustées under the flrst mortgage were made parties défendant 
to Huntington's original bUI. No relief was sought against them, 
and, indeed, noue could hâve been had. The railroad company was 
not in default with respect to either the principal or interest secured 
under the first mortgage. The first mortgagees were, therefore, 
not necessary parties, and only proper parties for the purpose of 
ascertaining the amount of their debt and the extent of their lien. 
Neither Huntington's bill nor that of the trustées of the second 
mortgage seeks to sell the property clear of the flrst mortgage, but, 
upon the contrary, the object ail along has been to bring the prop- 
V. 65F.no. 4— 23 
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erty to a foreclosure sale subject to tlie first mortgage. Neverthe- 
less, the trustées under thé first mortgage hâve very strenuously 
objected to the application of either the past-due or future earnings 
to the payment of the interest due on thèse first mortgage bonds. 
The United States Trust Company, likewise a défendant to the 
original bill, by intervention has joined in the objection to the pay- 
ment of this interest. The attitude of that trust company seems 
very extraordinary in view of the fact that it holds in trust something 
more than two millions of the second mortgage bonds. It seems 
very remarkable that the holder of a majority of the second mort- 
gage bonds should oppose the payment of interest upon the first 
mortgage bonds. Its attitude is, however, fully explained by an 
examination of the terms of the trust under which it holds the sec- 
ond mortgage bonds mentioned. Proni that deed of trust, which has 
been exhibited hère by the counsel representing that trust company, 
it appears that C. P. Huntington sold to the Illinois Central KailroaJd 
Company a large majority of the second mortgage bonds and a con- 
trolling interest in the stock of the Chesapeake, Ohio & Southwest- 
ern Eailroad Company; that at the same time he sold to that com- 
pany his judgment for over |80,000 against the said Chesapeake, 
Ohio & Southwestern Kailroad Company, and a number of claims 
"isserted to be entitled to priority over both mortgages, aggregating 
altogether some two millions of dollars. It further appears that 
thereafter the Illinois Central Railroad Company contracted to sell 
ail thèse interests to the Louisville & Nashville Eailroad Company, 
and that, pending the completion of this latter sale, ail thèse claims 
were transferred in trust to the United States Trust Company; and 
that a committee called a "reorganization committee" was created 
by thèse two railroad companies, which committee consisted of two 
représentatives of the Illinois Centrail Railroad Company, two rep- 
résentatives of the Louisville & Nashville Railroad Company, and 
another, the représentative of C. P. Huntington. By a telegram 
from the United States Trust Company to the counsel representing 
it in this cause, Judge W. O. Harris, and which has been read to the 
court by its counsel, it appears that the trust company wishes this 
court to understand that its action in resisting the application of the 
trustées under the second mortgage for the payment of the interest 
in default on the first mortgage has been dictated by the majority 
of the reorganization committee aforesaid. Indeed, it further ap- 
pears, by an admission made at the bar by Mr. Trabue, that the 
Illinois Central Eailroad Company is now the holder and owner of 
five-sixths of the entire issue of the first mortgage bonds. From 
thèse facts it is very apparent to the court that the résistance of 
the trustées under the first mortgage, and of the United States 
Trust Company, trustée under the reorganization trust, to the pay- 
ment of the defaulted interest on the first mortgage bonds, has been 
dictated by the supposed interests of the Illinois Central Railroad 
Company. It is justly to be inferred that the interest of the 
Illinois Central Railroad Company in bringing about a maturity of 
the first mortgage bonds is greater than its interest as the owner 
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of second mortgage bonds; and that the tJnited States Trust Com- 
pany, as trustée, holding the seeurities belonging to the Illinois 
Central Railroad Company, is dominated by the interests of the 
Illinois Central Eailroad Company. It is an indisputable fact that 
to prevent a maturity of the principal of the first mortgage bonds is 
a matter of vital interest to the creditors of the railroad company 
whose claims are subordinate to that of the ârst mortgage bonds. 
Those interests are the active interests represented both by the 
Huntington bill and the bill tiled by the trustées of the second mort- 
gage. Thèse interests hâve procured the appointment of a receiver, 
and thèse interests hâve impounded the earnings. During the time 
that this road has been in the hands of receivers more than $200,000 
of claims entitled to préférence hâve been paid. The interest on 
the first mortgage bonds which matured in Februâry, 1894, has been 
paid. The operating expenses hâve been made, and the road has 
been kept in reasonably good repair. The receivers' reports show 
that for several months past the net earnings hâve steadily in- 
creased, and that the earnings over and above operating expenses 
are now estimated at |S00,000 per annum. In view of the great 
business dépression which has prevailed during this receivership, the 
earnings of this property hâve been remarkably large, and the net 
earnings clearly indicate great economy and wise management by 
the receivers, Gen. John Echols and St. John Boyle. This large sur- 
plus over operating expenses must, of course, be first applied to nec- 
essary repairs and betterments, and to the payment of the rentals 
upon the Cecilia branch. After this has been done, there will 
remain a sum more than sufflcient to keep down the interest upon 
the first mortgage bonds. Thèse facts demonstrate to my mind that 
the interests which hâve obtained this receivership hâve a real and 
substantial value, and that this property, if sold subject to the first 
mortgage bonds, will produce a sura abundantly sufiicient to demand 
the utmost exertion of the court to preseive subordinate interests 
from the fatal conséquences of a maturity of so large a debt as that 
evidenced by the first mortgage bonds. 

It has been argued that' the surplus earnings, after paying operat- 
ing expenses, should be applied in discharge of the pending claims 
which are, by reason of their character, entitled to priority over the 
entire bonded indebtedness of the debtor railroad company. There 
are two answers to this: First. That each and every one oî the 
claims asserted as preferential claims are litigated. Second. If it 
be assumed that thèse claims shall be established, and that they 
shall be held as claims entitled to préférence over both the first and 
second mortgage, they can only be paid by making default in the 
interest due upon the first mortgage bonds. The resuit would be 
that, if the entire earnings of the road are applied to discharge 
claims entitled to préférence over the first mortgage, it would be 
at the expense of the accumulation of interest upon the first mort- 
gage. What the first mortgagees would gain by having claims paid 
which are ahead of them they would lose by an accumulation of in- 
terest upon their bonds. Thus it seems to me that the first mort- 
gage bondholders are not interested; that it is the same thing to 
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them, Tipon the assumption that this property is worth no more 
thaû the principal of their debt, whether the surplus eamings be ap- 
plied to the payment of preferential claims or to the payment of 
interest as it matures upon their bonds. What they would gain in 
one direction they lo&e in another. But for the first mortgage bond- 
holders it has been argued that by an application of the earnings 
to the payment of their interest they would lose the right to fore- 
close their mortgage. This argument seems to me utterly barren 
of equity. Their debt is not due, and they hâve no right of foreclo- 
sure so long as interest is not in default. To say that by applying 
earnings to the payment of their interest, and thereby preventing 
foreclosure, is to work an injury to them, is an indefensible position. 
The first mortgagee is not an actor in this litigation. The debtor 
railroad company, by paying the interest as it matures, can prevent 
a foreclosure of the flrst mortgage. That company makes no ob- 
jection to the application of the earnings in the hands of the receiv- 
ers to the payment of the unquestioned debt due f rom it, and an un- 
doubted flrst lien upon its property. Holders of second mortgage 
bonds hâve no ground wbatever to object to the payment of that 
interest, because that interest is, in any event, to be paid before 
they can reçoive anything f rom the corpus of the property. But on 
this record and upon thèse pleadings I must assume that the trustées 
under the second mortgage are fully and honestly representing the 
best interests of their second mortgage bondholders. The class of 
creditors entitled to be regarded as second mortgage bondholders 
are truly and fully represented by the application of the trustées 
to apply the surplus earnings to the discharge of a debt prior in lien 
to their own, especially when a failure to pay off a comparatively 
insigniflcant amount of interest will operate to precipitate the ma- 
turity of six millions of debt. The claims which are pending, and 
which insist that they are entitled to priority over both the mort- 
gages, are not and cannot be affected, although their claims shall be 
sustained as preferential claims. If they are not paid out of the 
earnings, they are entitled to be paid out of the corpus. They 
therefore hâve no substantial interest in supporting an objection 
to the application of future eamings to prevent a default on the first 
mortgage bonds. 

General creditors, having no security for their debts, hâve a very 
deep interest in preventing a maturity of the first mortgage. If 
the first mortgage shall be foreclosed, preferential claims must be 
flrst paid; the flrst mortgage bonds must next be paid; the second 
mortgage bonds then paid, and the surplus only would be applicable 
to the payment of such unsecured claims. It seems to me, there- 
fore, that the only interest which is to be in any degree affected by 
the application of future earnings to the payment of past-due in- 
terest on the flrst mortgage bonds is that of the second mortgage 
bondholders themselves. Their trustées, who are entitled to repre- 
sent them, regard it of vital importance that that interest shall be 
paid. In that opinion the court fully concurs, and would regard 
them as grossly derelict in the discharge of their duty, on the facts 
as they appear in this case, if they so far failed to appreciate the 
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situation as to stand idly by and permit the interest upon the flrst 
mortgage bonds to go unpaid. Wheu Huntington, as the owner of 
a majority of the second mortgage bonds, and of a large amount of 
defaulted interest thereon, flled a bill for the beneflt of himself and 
ail others in a like situation, he at once assumed a fiduciary relation 
with respect to otier holders of bonds of that class, and would not 
be permitted to use a security intended for the common beneflt of 
himself and associâtes as to do injury to them that he might profit 
by reason of a greater interest in another class of securities. What 
I hâve said as to Huntington applies equally to the United States 
Trust Company, the présent holder in trust of Huntington's bonds 
and other securities upon which his suit was flled. It stands in his 
shoes, as do the Illinois Central Eailroad Company and the Louis- 
ville & Nashville Railroad Company, each of whom has a contingent 
interest in the bonds and other securities originally owned by com- 
plainant Huntington, and now held, under the reorganization trust, 
by the United States Trust Company. The unity of the interests 
of ail the second mortgage bondholders involves a unity of obligation 
by each, with respect to their common security. Jackson v. Ludel- 
ing, 21 Wall. 622. 

It is not now proper to pass upon the question as to the conduet 
of the trust company, under the trust to it, in submitting its conduet 
with respect to the bonds and other securities held by it, and its 
attitude in this litigation, to the domination of one of the interests 
represented by it. Whether it should not, with respect to the emer- 
gency now threatening the second mortgage bondholders, exercise 
its own judgment with an eye single to the interests of the second 
mortgage bondholders as a class, and not suffer its action to be dic- 
tated by one of the beneflciaries under the trust, especially when 
that beneflciary is much more largely interested in an antagonistic 
class of securities, is a question which I will not now pass upon. The 
duty of the trust company is quite complicated, and presented em- 
barrassments not ordinary. It is suflacient for me to say that when 
that trust company undertakes ta speak as a holder of a majority 
of thèse subordinate bonds, it does so, by its own confession, under 
coercion. "The voice is Jacob's voice, but the hands are the hands 
of Esau." It does not prétend that it is to the interest of the second 
mortgage bondholders as a class that the maturity of the flrst mort- 
gage shaU be precipitated, and that the interest of the second mort- 
gagees in this property shall be thereafter held subject to the power 
of the prior and larger interest to foreclose at its will unless redeemed 
by the second mortgagee. I cannot accept its objection as of any 
moment when considering the rights and interests of the second 
mortgagees. There is a elaaa of second mortgage bondholders — a. 
minority it is true, yet aggregating more than a million in value — 
whose interests in the second mortgage are identical witii its own. 
Acquiring its bonds after suit had been instituted on them for the 
beneflt of ail other holders of such bonds, its voice should not be 
potential when it confesses that its action is dominated by a majority 
of the reorganization committee of the mortgagee desiring to precipi- 
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tate maturity of an adverse security. That large minority hâve, 
through Gr. W. Norton, been permitted to intervene and become co- 
complainants with the trustées in their foreclosure bilL 

But it is said that the court bas no power to authorize tbe borrow- 
ing of money by the receivers to meet interest. It seems to me 
that if the court bas the right to use earnings to pay ofl the indis- 
putable debt of the Ghesapeake, Ohio & Southwestern KaUroad Com- 
pany, it has equally the right to anticipate earnings in a crisis like 
that now presented. The receivers in open court bave stated that 
the surplus earnings of the next four months will be sufftcient, after 
paying operating espenses, to meet the interest which must be paid 
by the Ist day of February if the maturity of the flrst mortgage 
bonds is to be prevented. in view of the fact that the question has 
been made by gênerai creditors that the surplus earnings, under 
Huntington's bill, are properly applicable only to the payment of 
Huntington's judgment and other debts of like class vi'hich hâve 
since intervened, I ought not, on this application, to appropriate such 
earnings, as against the objection of that class of creditors, to the pay- 
ment of this interest. While, as I hâve already said, a very strong im- 
pression that the bill of Mr. Huntington as amended is to be treated 
as a bill impounding the earnings for the benefit of second mortgage 
bondholders as well as gênerai unsecured creditors, I do not deem it 
necessary or proper for me to now décide this question. Since the 
filing of the foreclosure bill by the trustées of the second mortgage 
there can be no further contention that future earnings are to be 
regarded as exclusively impounded for the beneât of gênerai creditors. 
Thèse trustées themselves consent that thèse future earnings, instead 
of being applied to the payment oï the principal or interest of the 
bonds represented by them, shall be applied to the préservation of 
the gênerai interests of the second mortgage bondholders by pre- 
venting a maturity of the first mortgage. Thèse trustées also agrée 
that the péril to thè interests represented by them is so great that 
they are willing that money borrowed to avert this threatened evil 
shall be paid out of the corpus of the property before the claims of 
the second mortgage. I do not think that the duty of preserving the 
property in charge of the receivers is limited to a mère préservation 
of the physical structure of the railroadv If the earnings were in- 
sufficient to pay olî taxes which were a prior lien upon the property, 
or to pay ofE mechanics' liens, the enf orcement of which would resuit 
in a serions disintegration of the road, or to pay oiï any other claim 
which was entitled to préférence, and which was so situated that for 
its satisfaction the property might be brought to a prématuré sale, 
the court could not only use the earnings in the hands of the receiv- 
ers, but could charge the property, and every interest in the prop- 
erty, with receivers' certiûcates, issued for the purpose of avoiding 
conséquences quite as serions in their ultimate eflect to subordinate 
interests as would be the destruction of a bridge. I am convinced 
that, where large flnancial interests are secured by a lien of a sub- 
ordinate character, and a foreclosure of this subordinate lien is 
sought, subject to prior incumbrances, it is within the scope and dïs»- 
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cretion of a court of equity, in preserving tliis subordinate interest, 
to pay off any just liability of an insolvent railroad company ont 
of the earnings, and, if the earnings are insufficient, that it may aii- 
thorize the borrowing of money secured by a charge and burden upon 
the subordinate interests to be thus beneflted by the loan. Thèse 
views I hoM Tery flrmly. If they be sound, my duty, under thèse cir- 
cumstances, and upoh this record, is to see to it that thèse great 
subordinate interests are net destroyed as the conséquence of an an- 
necessary precipitancy of the maturity of the flrst mortgage bonds. 
Under such circumstances I am convinced that the power of this 
court to pledge the future surplus earnings of the property and the 
property interests of the creditors subordinate to the flrst mortgage 
is as clear as would be the duty to borrow money to rebuild a bridge, 
or to prevent the sacriûce of a valuable lease. Miltenberger v. Bail 
road Ce, 106 U. S. 286, 1 Sup. Ct. 140; Kneelacd t. Luce, 141 U. S. 
508, 12 Sup. Ct, 32; Park v. Kaiiroad Co., 64 Fed. 190. I shall there- 
fore direct the receivers to pay the interest which fell due August 1, 
1894, eut of the future earnings of the property in their hands, and 
that they be authorized to borrow a sufficient sum upon receiver's cer- 
tificates, maturing in not less thaa three nor more than six months, 
for the payment of which the future income of the road after paying 
rentals, necessary repairs, and other operating expenses, will be 
pledged, and that thèse. certiflcates shall be a lien upon the corpus 
of the property, subordinate, however, to the lien of the flrst mort- 
gage bondholders, and to every other claim which shall be ultimately 
held entitled to priority of satisfaction out of the corpus over the 
flrst mortgage bonds. The consent of the trustées under the second 
mortgage that thèse certiflcates shall be a charge superior to their 
own lien opérâtes, in the absence of fraud or coiTuption, to bind every 
bondholder of that class. Kneeland v. Luce, above cited. 
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FARMERS' LOAN & TRUST CO. v. SAMB. 

(Circuit Court, S. D. Tennessee, E. D. January 1, 1895.) 

Attobnbts— Propbssiokai, Conduct — Rephesenting Différent Interests— 
DiscLOsiNG Relations. 

D., as owner of bonds secured by a mortgage given by a railroad com- 
pany, flled a bill to foreclose it, making the trustée in the mortgage a de- 
fendant Thereafter, the trustée filed a bill to foreclose; being repre- 
sented by T., its New York counsel, and W., as local counsel. A receiver 
was appolnted under the flrst bill, whose receivership was extended to 
the second bill, and the two suits were Consolidated. Thereafter, C. & B., 
law partners, were engaged by T. as local counsel for tbe trustée. Prior 
thereto, they had flled interrening; claims,— one for J. & Co., for $500, and 
one for J., for $60,000, for $1,500 of which priority was claimed over the 
mortgages. The intervention for J. also alleged that the railroad was 
occupying, as part of its right of way, three lots belongiug to J.; that 
negotiations therefor were pending with the receiver; and that the price 
had been agreed on,— and tendering deeds conditioned on the approval of 
tbe court and the receiver. They had also flled a cross bill for a dépôt 
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Company claiming pent from the railroad. Ail the proof on the claims of J. 
and J. & Co. had been taken and submitted to a master. When the fore- 
closure bills were tiled, C. & B. were defending damage suits against the 
railroad, and afterwards contlnued thelr défense; belng retained for such 
purpose by the receiver, through his gênerai counsel, under an order 
directlng the receiver to défend such suits. O. & B. were retained by T. as 
counsel for the trustée, as foUows: T. telegraphed them, asklng if there 
was any reason why they could not represent the trustée, as the lUness of 
W. made it necessary to retain other local counsel. B., who did ail the 
correspondence and business for the firm in the matter, telegraphed that 
he knew of no such reason, and foUowed it with a letter, in. which he sald 
that they desired to state the situation a little more fuUy; that T., of 
course, understood the D. case, and what had taken place In it; that they 
had been rendering W. such assistance as he had asked for since brlnging 
hIs blll, which they believed was the only one of the two suits properly 
brought; that neither J. nor the railroad objected to foreclosure under 
such bill; that, this being so, it seemed to them that they were free to 
take hold of the case with T., where it was left by W.; that they had 
flled in the cases a claim for J., which was a gênerai claim, except about 
$1,500; that D.'s bill sought to sell the dépôt company's property, but 
T.'s bill, as they understood, was only for sale of the railroad's property; 
that thèse were the facts, and, if T. saw no difiiculty, they were ready for 
his service, but for Mm to feel free to sélect some one else, if he thought 
best. T. answered tliat he saw no impropriety in allowing J. priority for 
$1,500, or a little more, If necessaia?, provided the facts justified it, and, 
as the balance of J.'s claim did not ask priority, he saw no antagonism 
between their position as counsel for J. and as counsel for the trustée, 
Héld, that whlle it would hâve been better, had B. more fully stated the 
circumstances (as Is shown by complalnt being made of his not doing so), 
and stated the pendency of the sale of the lots, the claim of the dépôt 
Company, and that they were defending the damage suits, it appeared 
that they had not done so because they assumed that T. was familiar with 
the lltigation, and that they might well regard the negotiatlons as to the 
lots, and the défense of the damage suits, as not hostile to the mortgage 
creditors, and that not having anticipated proceeding further with the 
claim of the dépôt company, and in fact not having done so, and noth- 
ing further having been done with regard to the purchase of the lots, or 
the claim of J., except to confirm the report of the, référée with référence 
to such claim, leaving open the question of any priority, and ail the claims 
of J. having been transferred to other counsel, there was nothing reflect- 
ing on the professional character or honor of C. & B. 

Foreclosure suits by W. S. Davis against the Chattauooga Union 
Kailway Company and others, and by the Farmers' Loan & Trust 
Company against such railroad company and others. Heard on such 
part of the pétition of H. W. Bartol and others as charged C. T). 
Clarlc ajQd Foster V. Brown, doing business as attorneys under the 
flrm name of Clark & Brown, with unprofessional conduct 

McAdoo & Barr, îor petitioners. 

William Henry De Witt and Geo. W. Easley, for respondents. 

Before LUETON, Circuit Judge, and KEY, District Judge. 

LURTON, Circuit Judge (orally). No more délicate duty ia ever 
imposed upon the court than an inquiry into the conduct of counsel. 
The court and the bar, in common with every right-thinking citizen, 
recognize the very great importance of the exercise of the utmost 
good f aith in the relations which exist between client and attorney. 

The petitioners, H. W. Bartol and others, holders of bonds secured 
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by one of the mortgages executed by the Union Eailway Company, 
for the foreclosure of which a decree lias heretofore been entered 
in this cause, baye intervened by pétition, and, by consent of ail par- 
ties, hare been suffered to become défendants, with leave to défend 
aay daim or charge sought to be asserted in thèse consolidated 
causes, in any way affecting the interests of the creditors secured by 
the mortgages. The matters sought to be questioned by Bartol 
and his intervening associâtes bave not been passed upon in any anal 
decree; and by consent of counsel, entered of record, every matter 
and thing affecting the interests of the petitioners bave been opened 
for exception and further proof. Nothing therefore remains for the 
considération of the court, at this hearing, except so much of the 
Bartol pétition as imputes to Messrs. Clark & Brown, local solicitors 
for the Farmers' Loan & Trust Company, unprofessional conduct, 
and a betrayal of the interests of the said Farmers' Loan & Trust 
Company, in favor of certain other clients alleged to hâve been rep- 
resented by them. 

The Bartol i)etition contains the following statement and applica- 
tion to the court: 

"Said allowance to said Clark & Browa is a gross fraud upon their rights. 
■whlch no court of conscience would countenance, and that ttie conduct of 
said Clark & Brown, as shown by the record in this case, constitutes a breach 
of professional ethics, whicti cannof be too severely condemned, and -whicli, 
your petitioners respectfully represent, merits the judiclal notice of this hon- 
orable court" 

In view of this application to the court, this court, at a former 
day, made the following order: 

"It appearîng to the court that on the 18th day of October, 1894, H. W. 
Bartol and others flled their pétition in this cause, wherein various charges 
are made, reflectlng upon the good faith and professional conduct of C. D. 
Clark and Foster V. Brown, practicing attomeys and solicitors of this court, 
and invoking the order of the court in respect thereto, and said solicitors 
apiJearing in open court, and moving that an order be made, setting said 
pétition in this cause for hearing, particularly as to the matters aforesaid, 
it is, on said motion, ordered by the court that this cause and said pétition, 
so far as the matters therein alleged aCfect said solicitors, be, and the same 
are hereby, set down for hearing on Monday, the 31st day of December, 
1894, on the pleadings and such proof as the parties, or any of them, may 
adduce on the hearing; and either party may take proof at the office of the 
clerk of this court at any time, Sunday excepted, before the 31st day of 
December, 1894, and proof so taken, and the record in the case, may be used 
in évidence on the hearing. The clerk of this court will immediately furnisli 
J. H. Barr, Bsq., of the firm of Barr & McAdoo, the résident solicitors for 
the petitioners, with a copy of this order." 

The charge thus made, affecting the professional honor of Messrs. 
Clark & Brown, is a very grave one, and the pétition seeks to support 
it by arerments which are matters of record. It must, in consid- 
ering this very grave charge, be first noticed that Messrs. Clark & 
Brown were flrst retained to represent the interests of the trustée 
in the several mortgages sought to be foreclosed, not earlier than the 
3d day of September, 1892. At that time the attitude of the plead- 
ings was substantially this: Some time before, one Davis, claim- 
ing to be the owner of a large amount of defaulted coupons, secured 
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by one of the mortgages executed by the défendant railway company, 
filed a bill for tbe purpose ôf foreclosing the said mortgage. Sub- 
sequently, Gen. Samuel Thomas, for whose use Davis originally sued, 
filed an amended bill, claiming to be the owner of a considérable 
amount of the bonds secured in one or more of the said mortgages. 
The Farmers' Loan & Trust Company, as trustée in the mortgage 
sought to be foreclosed by Davis and Thomas, was made a défendant 
thereto. At a later date, the Farmers' Loan & Trust Company 
filed an original, independent bill to foreelose one of the mortgages 
under which it was trustée. That bill was flled by the local Nevv' 
York counsel of the trustée, Messrs. Turner, McClure & Kolston, who 
had associated with them as local counsel, Mr. William M. Baxter, 
of Knoxville. Under the Davis and Thomas bill, a receiver had been 
appointed, and x>laced in charge of the Union Eailway Company's 
property ; and whên, subsequently, the Farmers' Loan & Trust Com- 
pany filed its foreclosure bill, the receivership under the original 
bill was extended to this bill. The two suits were Consolidated, 
and ordered to be heard together. Messrs. Clark & Brown, part- 
ners in the practice of law, and solicitors, residing at Chattanooga, 
had, before their employment by the Farmers' Loan & Trust Com- 
pany, flled three intervening claims: (1) A claim for James & Co., 
for about $500. (2) A claim for C. E. James. This latter claim ag- 
gregated about $60,000. The pétition set up that something more 
than $1,500 of this claim was entitled to priority over the mortgage 
creditors, by application of the three-months rule, giving préférence 
for supplies and materials furnished within three months prior to 
the appointment of the receiver. The same intervention for Mr. 
James alleged that the Union Eailway Company and its successor, 
the Chattanooga Union Eailway Company, were occupying three lots 
or parcels of ground belonging to said James, as a part of their right 
of way, and that a portion of the property thus occupied by them was 
held by them under a lease. It is alleged that negotiations were pend- 
ing with the receiver for the purchase of thèse said lots, and that the 
price had been agreed upon; and the petitioner tendered deeds 
cônveying an absolute title to the entire three lots or parcels of land, 
conditioned upon the approval of the court and of the receiver, look- 
ing to the best interests of ail the creditors. (3) Clark & Brown had 
also filed a cross bill for a corporation known as the Union Depot 
Company, which owned a dépôt and terminal facilities which had 
been theretofore used by the Union Eailway Company, alleging that 
certain rents were due f rom the railway company to the dépôt com- 
pany for use and occupancy of their dépôt and terminal facilities. 
Proof had been taken with respect to some of thèse claims, and the 
matter, with respect to the accounts of James & Co. and C. É. James, 
was pendlng before a master, upon a référence; but ail the proof in 
regard to thèse two matters had been concluded, and the master was 
preparing his report thereon, when the sudden illness of William M. 
Baxter rendered it necessary that thèse parties should secure other 
counsel to aid them in the future conduct of the case, so far as the 
intfirests of the Farmers' Loan & Trust Company were concerned. (4) 
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At the time of the flling of the flrst foreclosure Mil, Messrs. Clark & 
Brown, as counsel for the Chattanooga Union Railway Company, 
were engaged in defending a considérable nntnber of damage suits 
pending in the state courts, in which about |140,000 was sought to 
be recovered against said company. After the appointment of the 
receiver, they continued the défense of thèse cases, claiming to hâve 
been retained for that purpose by the receiver, through his gênerai 
connsel, Judge Lewis Shepherd, under an order directing the receiver 
to défend such suits. On the 30th day of August, 1892, Messrs. 
Tumer, McOlure & Eolston sent a telegram to Messrs. Clark & 
Brown, asking if there was any reason why they could not repre- 
sent the Farmers' Loan & Trust Company, Mr. Baxter's illness mak- 
ing it necessary that other local counsel should be retained. This 
was answered by a telegram and letter, the flrst saying that they 
knew of no reason why they could not represent the trustée. The 
telegram was followed by a letter, which was in the following words: 

"Ohattanooga, Tenn., Aug. 30th, 1892. 
"Messrs. Turner, McOlure & Rolston, New York City— Gentlemen: Your 
telegram Is received, and we answer the same brlefly. In addition to the 
answer, we désire to state the situation a little more fully. Yen, ot course, 
understand the Davis case, and what has talsen place in that. We hâve, 
as a faet, been rendering Mr. Baxter such assistance as he called on us for, 
slnce his hill was brought, which we belieye is the only one of the two suits 
which is legally and properly brought Neither James nor the Union Rail- 
way hâve offered any objection to foreclosure under your bill, and, as we 
understand, they do not désire to do so, but, on the contrary, are anxious 
to see the property brought to a sale thereunder; and, this belng so, it seems 
to us that we are free to take up the litigation where we find it, as left by 
Mr. Baxter, and carry it to a termination with you, If you désire, and will 
be very glad indeed to serve you In this or any other particulai'. Now, we 
hâve filed Jn the two cases, or, rather, under the style of the two cases, a 
clalm for James himself, which is a gênerai debt, except about $1,500, of 
which he claims ought to be allowed as operaiing expenses, because recently 
advanced by him to pay employés' wages, which, of course, wIU only be 
allowed by the court, or insisted upon by us, in case he brings himself withln 
the rules which would entitle him to the same. You remember that, under 
Davis' amended bill, It is sought to sell the Union Depot property; but your 
blll, as we understand, Is only for tlie sale of the Union Railway property. 
Now, thèse are the facts, and we put them before you; and, if you think 
there is no dlfficulty in our way, please say so, and we are ready for your 
service. If, however, there Is anything In the situation, on account of which 
you think it best for some one else to represent you, please feel free to act 
accordingly, and without thinking for a moment that your action would be 
in any way unpleasant to us, assuring you it would not. 

"Yours, truly, Clark & Brown." 

Now, that letter indicates that Clark & Brown assumed that the 
New York counsel were familiar with the state of the pleadings, 
and the situation of the case as it then stood. They say: 

"You, of course, understand the Davis case, and what has taken place in 
that. We hâve, In fact, been rendering Mr. Baxter such assistance as he 
called upon us for, since his bill was brought, which, we believe, is the only 
one of the two suits which is legally and properly brought" 

They then spoke of the fact that neither James nor the Union 
Eailway Company objected to the foreclosure under the biU of the 
Farmers' Loan & Trust Company, and did not désire to do so, but 
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were anxious to see the property brought to a sale under it. THiey 
thenadded: 

"This being so, It seems to us we are f ree to take up the litigation where we 
find it left by Mr. Baxter, and carry It on to a termination with you, if you 
désire, and wlll be very glad to serve you in this or any other particular." 

But tliey stated further in this letter that tbey had filed a claim 
for James, wMch was a gênerai debt, except about |1,500, which he 
claimed ought to be allowed as op"ferating expenses, because recently 
advaneed by him to pay employés' wages, which, of course, would 
be allowed as a prier claim, in case James brought himself within 
the rules which would entitle him to the same. They conclude their 
letter as follows: 

"Now, thèse are the tacts, and we put them before you. If you thlnk there 
is no difflculty In our way, please say so, and we are ready for your service. 
If, however, there Is anything in the situation, on account of which you think 
it best for some one else to represent you, please feel free t» act accordingly, 
without thinking for a moment that your action would be in any way un- 
pleasant to us, assuring you that it would not" 

The New York counsel of the Farmera' Loan & Trust Company 
wrote their reply to this letter September 1, 1892. This letter could 
not hâve been receiTed earlier than September 3, 1892. The reply 
was as follows: 

"We nave received your letter of August 30th. We understand from It that 
you are actlng for Mr. James in the claim, of which, perhaps, $1,500 or more 
may be for money advaneed or borrowed by him for operating expenses, 
etc., to pay employés' wages, but that you do not claim priorlty to the mort- 
gage debt, except for the spécial money so advaneed or borrowed. We see no 
impropriety In allowing the $1,500, or a llttle more, if necessary, as operating 
expenses, wlth the lien prior to the mortgage, provided the facts are such as 
to justify it; and, as the balance of Mr James' claim does not ask priority, 
we do not see that there can be any antagonism between your position, as 
acting for Mr. James, and your position as acting for the Farmers' Loan & 
Trust Company. We are glad, therefore, to believe that there is nothing In 
your letter which militâtes against the position of your telegram to us." 

Now, it will be observed that the letter of Clark & Brown does 
not go into ail the détails. It does uot explicitly state that they 
had theretofore filed a pétition for the Union Depot Company, set- 
ting up a claim against the Union Eailway Company for rent. It 
does not state that Mr. James had or claimed title to several lots 
over which the railroad had been constructed, and was negotiating 
the sale of such lots to the receiver. Neither do they mention the 
fact that they had been representing the railway company in suits 
brought against it for damages for personal injuries. It is now 
asserted that the failure to state thèse détails amounts to a failure 
to give full notice to the New York counsel, and is therefore such 
unprofessional conduct as merits the disapprobation of the court. 
The fact that such a question is now made shows that it would hâve 
been better, had Messrs. Clark & Brown, or Mr. Brown, (who seems 
to hâve conducted the correspondence and litigation,) more fuUy 
stated the circumstances affecting their attitude, by stating the 
pendency of the sale of the lots to the receiver, the claim of the 
Union Depot Company, and the fact that they represented the de- 
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fense in certain damage suits, with. the same particularity that they 
stated the claims of their client, James. Had they donc so, there 
would, perhaps, hâve never been any question, such as is now raised 
in this case. The reason Clark & Brown did not fully state thèse 
matters seems to us to be that they assumed that the New York 
counsel of the trust company were already familiar with the litiga- 
tion to whîeh their client was the principal party, and in which they 
had been represented lo«ally by Mr. Baxter, and already knew the 
gênerai attitude of the claims which had been flled in the case 
against the insolvent railway company. They seem to hâve regard- 
ed great détail of statement as unnecessary, under the circum- 
stances. They doubtless regarded the negotiations between Mr. 
James and the receiver for the sale of the lots as a matter not in any 
degree hostile to the mortgage creditors. If the Union Railway 
Company had no title to thèse lots, and they were essential to the 
préservation of the railway as a unit, and Mr. James was negotiating 
with the receiver, who represented ail the property interests and ail 
the creditors of the insolvent corporation, and was thé ofHcer and 
agent of the court, it could hardly be regarded as a claim in any de- 
gree hostile to the mortgage creditors. And this, we assume, 
was the reason Clark & Brown said nothing about this matter. 

Now, as to this claim of the Union Depot Company against the 
Union Railway Company, it is not mentioned in this pétition. No 
complaint is made that Clark & Brown said nothing about the fact 
that they had at one time represented the Union Depot Company in 
a claim adverse to the Union Railway Company. That Clark & 
Brown said nothing about this pending claim is possibly due, in part, 
to the fact that they assumed that the New York counsel knew the 
state of the pleadings, or that they had been informed by Mr. Baxter 
of the pendency of that claim, and in part to the fact that they did 
not anticipate proceeding further with the claim. And so with 
respect to the fact that they were representing this railway com- 
pany in thèse damage suits. They might well assume that, what- 
ever the damage suits were, if they resulted in judgments, they 
would be preferred, under the Tennessee statutes, to the mortgage. 
This is the well-settled law in Tennessee, and is not controverted by 
any one. The inquiry was, "Are you in a situation to represent 
the Farmers' Loan & Trust Company?" So far as thèse pending 
damage suits were concerned, they were in such situation, for their 
défense of thèse suits was in the interest of the mortgagees. Now, 
taliing thèse matters up one at a time: Thèse claims of James & 
Co. and of James we shall treat together, as they were linked to- 
gether in the mind of Mr. Brown when he wrote this letter, when he 
stated that about |1,500 was claimed for James as a préférence. 
C. E. James was the James of the flrm of James & Co., and, when 
Mr. Brown mentioned the claim of James, he doubtless included the 
flrm claim with the individual claim of James. Now, with respect 
to what they said about the James claims. We think they dealt 
with the utmost faimessf They gave to their correspondents full 
information with respect to their attitude towards the James claim ; 
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and, with respect to so much of it as was asserted as a préférence, 
theNew Tort counsel thoroughly agreed that that claim and con- 
fiict could not prevent représentation of the trustée in other mat- 
ters. Of course, there was a conflict, so far as they were expected 
to represent the mortgage creditors, but that attitude often exists 
with counsel, where many claims are flled in one case, and no one 
supposes that there is anything unprofessional about it. It is the 
duty of counsel, in such case, to abandon one claim, or to inform 
their client of the conflict, and hâve a thorough understanding that, 
with respect to this conflict, one or the other must look to other 
représentation. We think that was suf&ciently explained to the 
New York counsel and trustée, and that not the least blâme attaches 
to Mr. Brown on the subject of the claim of James or James & Co. 
That there was precisely |l,oOÔ was not stated in the letter of 
Clark & Brown. In response to the New York lawyers, they say 
that |1,500, or a little more, might be allowed as operating expenses. 

Now, that brings us to the çlaim in respect to the land. We 
hâve observed that it might ha^e been better to hâve stated the 
character of that pending matter to the New York counsel. Yet, 
at the same time, we repeat that that could hardly be regarded as a 
claim conflicting with mortgage creditors; for, if the railroad Com- 
pany did not own that property, the question of whether they should 
own it was to be determined finally by the court. It would be a 
question for the receiver, in the first instance, representing ail per- 
sons; and, tn the second instance, it must be confirmed by the court, 
and the ihterests of ail would be protected, — the receiver, in such 
matters, standing for the gênerai interests of creditors. 

Next, with respect to the claim of the Union Depot Company. 
Undoubtedly, if Clark & Brown expected to continue to prosecute 
that claim, and the loan and trust company was not aware of it, 
and if they had continued to prosecute it, there might be ground of 
complaint. But no subséquent step was ever taken by Clark & 
Brown, which operated to fasten any one of thèse claims upon the 
insolvent railway company or the fund. They did not, after their 
employment by the Farmers' Loan & Trust Company, do anything, 
except conflrm the report with référence to the James claim, which 
report contained a recommendation of the receiver that thèse lots 
should be purchased. The decree conflrming the report of the master 
in thèse matters was guarded to a degree that Clark & Brown were 
hardly called upon to exercise. They were justifled in conflrming 
so much of that report as gave a préférence to the extent of about 
|1,500, but instead of conflrming it, and making it a flrst lien prior 
to the mortgages, they reserved the question of priority in the face 
of the decree ; and to this day it has never been declared, nor hâve 
they sought to hâve it declared, a preferential claim, and, with réf- 
érence to the purchase of thèse lots, it stands to-day as it stood then. 
The purchase has never been concluded. It has never been submit- 
ted to the court for its adoption, and no step was taken by them 
with a view to completing the sale to the receiver. This is, perhaps, 
explained by the facts testifled to by Mr. Brown, Judge Shepherd, 
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and Eeceiver Chamberlain, that very shortly after this decree of con- 
firmation of October 8, 1892, Mr. James transferred ail his claims to 
Gen. Sam. Thomas, represented then and since by Judge Shepherd. 
Clark & Brown hâve never since represented Mr. James in any of 
thèse claims". Nor has Judge Shepherd, nor the assignée of thèse 
claims, nor any one else, sought yet to bave the claims preferred to 
the mortgage, or to complète the purchase of the James lots. The 
deeds hâve net been delivered. The purchase money remains whoUy 
unpaid, and the receiver's purchase unadopted. Now, if, at any sub- 
séquent date, there had been an effort made to confirm the sale of 
thèse lots, it would hâve been the duty of Clark & Brown to call the 
attention of their clients to it, so that they might décide whether 
this land should be bought or not; but no action has arisen with re- 
spect to it, and no occasion has arisen for calling this to the atten- 
tion of their clients. No step was ever subsequently taken by 
Clark & Brown in the Union Depot matter. With respect to the 
Union Depot claim, the testimony of Mr. Brown is very positive 
that, about the time of their employment by the trustée, they aban- 
doned that dépôt daim, and did so by the consent and direction ôf 
their client Mr. Erb. The défense of the damage suits by Clark & 
Brown did not in any way conflict with the mortgage creditors, but 
it was to their interest. 

Now, it is argued that it is doubtful whether the receiver's counsel 
had sufflcient authority to continue the services of Clark & Brown in 
the damage suits pending at the time the receiver was appointed. It 
strlkes the court that it was wise to do so, as it is dangerous to take a 
case of that kind out of the hands of lawyers who hâve had charge of it 
f rom its beginning, and Judge Shepherd's known familiarity and large 
expérience in this class of litigation is such that no one knew better 
than himself the impropriety of permitting Clark & Brown to retire 
from thèse cases. Whether that was true or not, the question as to 
whether Clark & Brown were entitled to a fee for the défense of the 
damage suits was a question they had a right to présent, by fll- 
ing their claim with the receiver, and they had a right to state 
the amount they claimed. It was the duty of the receiver to pass 
upon it. If he thought it was improper or excessive, it was Ms duty 
to resist it. They did file their daim, and they claimed com- 
pensation for services rendered before the appointment as well as 
after, stating the items and charges with great particularity. Now, 
with regard to the liability of the fund for services of counsel before 
appointment of receiver, Judge Jenkins, of the Eighth circuit,— one 
of the ablest of the circuit judges, — has held, as we learn, that coun- 
sel are within the slx-months rule, and are entitled to same 
préférence under some circumstances, especially if counsel hâve 
been engaged in defending claims entitled to priority. Whether 
or not this is the law, is not decided. It furnishes at least a strong 
reason for asserting a claim against the receiver. It was for the 
receiver to détermine whether it should be contested or not. His 
failure to contest warrants no charge against Clark & Brown. The 
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claim is pending, and wiolly unadjudicated. From thé tiine of the 
employment of Clark & Brown as local counsel for the Farmers' Loan 
& Trust Company down to tlie flling of the Bartol pétition, there 
waa a very fréquent and Tolumînous correspondance carried on be- 
tween Messrs. Turner, McClure & Eolston, the New York counsel, and 
Clark & Brown, local counsel. That entire correspondence has been 
submitted for the inspection of the court, and has been thoroughly 
considered. There is nothing in it that in the slightest degree re- 
flects upon the professional character or honor of Clark & Brown. It 
shows great diligence and energy in the management of the many 
questions which were presented in thèse pending foreclosure cases. 
It indicates, also, that they conferred with great freedom of détail 
as to ail pending questions with the New York counsel. Much oral 
testimony has been heard with respect to the subséquent relations 
of Clark & Brown with the Union Depot Company, and the claims 
of James. The pleadings and the decrees of the court in the two 
pending cases hâve been thoroughly inspected. Every possible light 
has been thrown upon the conduct of the gentlemen accused of un- 
professional conduct. So far as Mr. Clark is personally concerned, 
it is proper to remark that he had nothing to do with the manage- 
ment of thèse cases, or any of the claims at any time represented by 
this firm. The correspondence, as weU as the management of thèse 
cases, has fallen upon the junior member of the flrm, Mr. Brown. 
With respect to the management, and with respect to their entire 
conduct since the 3d day of September, 1892, we are glad to be able 
to say that they hâve faithfully and loyally and ably represented 
the interests of the Farmers' Loan & Trust Company. No act of 
commission or omission is discoverable, by which the interests of the 
trustée, or of the creditors represented by the trustée, hâve been in- 
juriously affected. There was nothing whatever in the correspond- 
ence, the oral évidence, or in the pleadings and decrees of record, 
which in any degree reflects upon the professional character or honor 
of the flrm of Clark & Brown, or either member thereof. No mem- 
bers of this bar hâve bom& more spotless réputations than the two 
gentlemen, the subject of this very grave accusation ; and it has given 
the court very great pleasure, af ter laborious investigation, to be able 
to say that they hâve passed the ordeal untainted and unspotted. So 
much of the pétition, therefore, as reflects upon the professional 
character of thèse two gentlemen, and calls upon the court to take 
cognizance thereof, is dismissed, at the cost of petitioner Bartol and 
others. 

KEY, District Judge. I concur fully with Judge LUETON. In 
addition, I wiU state that the litigation out of which thèse questions 
arise has ail been conducted,before me, as judge. The case has been 
hotly contested from the beginning, and the attomeys of aU parties 
bave ably and zealously maintained in open court the interests of 
their respective clients. No quarter has been asked or given, so 
far as I could see; but ail the attorneys, in my opinion, hâve been 
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falthful to the tnterests of their clients. The cause has very often 
been before tàe court, and it bas seemed to me that there bas 
been more contention than necessary. I bave never seen tbe 
sligbtest disposition on tbe part of any of tbe counsel in the case 
t« compromise or surrender any interest or advantage of tbeir clients. 



MORTON V. KNOX COUNTY, 

(Circuit Court, B. D. Missouri, N. D. December 7, 1894.7 

t. CotWTY Warrants— Limitation. 

Rev. St Mo. 1889, § 3195, provldlng that county warrants net presentefl 
for payment wlthln flve years of thelr date, or being presented wlthin 
that tlme, and protested for want of funds, and not presented agaln 
wlthln flve years after funds are set apart for payment thereof, shall be 
barred, prescrlbes a spécial limitation for actions on such warrants, witnin 
section 6791, providing that the limitation of 10 years, presoibed by sec- 
tion 6774 for action on any writlng for the payment of money, shall not 
extend to any action which shall be otherwise Umlted by spécial statute. 

S. SAME — ACKNOWLBDGMBNT OF DEBT. 

The indorsement by a county treasurer on a county warrant of a refusai 
to pay for want of funds, as prescribed by Rer. St. Mo. § 3193, Is an 
acknowledgment of the debt, wlthln section 6793, providing that a writ- 
ten acknowledgment of a debt shall take It ont of the opération of th© 
at&tute of limitations. 

This was an action by William H. Morton against Knox county 
upon a county warrant for tbe payment of Î4,497.4:l. Tbe défend- 
ant, in its answer, set up tbe gênerai statute of limitations. Plain- 
tiff demurs to tbe answer. 

W. 0. Hollister and F. L. Scbofield, for plamtiff. 
Chas. D. Stewart> for défendant. 

PEIEST, District Judge. Tbis is an action upon a county war- 
rant of Knox county for tbe sum of $4,497.41, issued on tbe 9tb day 
of August, 1879, by order of tbe county court of said county, directed 
to tbe treasurer of tbat county, ordering bim to pay to the plaintiff, 
or bearer, tbe sum above mentioned out of money in tbe treasury 
belonging to tbe M. & M. K. E. fund, and is duly signed by tbe prési- 
dent of tbe county court, and attested by tbe clerk of the county. 
Tbis warrant was issued in payment of two separate judgments ob- 
tained by tbe plaintiff in tbe circuit court of Knox county for the 
aggregate sum of $4,497.41, upon coupons attached to bonds sub- 
scribed by tbe county in aid of tbe M. & M. Railroad, and payable 
out of tbe spécial and limited fund autborized to be collected for 
tbat purpose. Tbis warrant was presented to tbe treasurer of tbe 
county on tbe 12tb day of August for payment, and was, in form 
autborized by statute (Rev. St. 1889, § 3193), protested for want of 
funds. Annually thereafter the warrant was presented, and like 
action taken by the treasurer, tbe last protest for want of funds 
being made October 12, 1894, just prior to the Institution of thls suit 
Tbe answer admits thèse several protests or refusais of payment by 
the treasurer of the county for want of funds, and pleads that 
V.65F.no.4 — 24 
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the action upon tke warrant is barred by the statute of limitations 
of 10 years (Rev. St. 1889, § 6774); and again, ttiat tlie warrant had 
not been presented for payment withiu 5 years after money had 
«orne into the hands of the county treasurer for the purpose of pay- 
ing said warrants. Thèse two pleas are challenged by a demurrer, 
and we will deal with them on the demurrer in the order in which 
they hâve been stated. 

The statutes of Missouri prescribing the gênerai period of limita- 
tions of Personal actions (Rev. St. 1889, § 6774), provide that ail 
actions upon any writing for the payment of money shall be com- 
menced within 10 years. This statute recognizes, because of its 
generality, that there wei9 and would be spécial acts of limitation 
more closely related to spécial subjects than to limitations, and 
hence provides (section 6791) that it shall not extend to any action 
which shall be otherwise limited by such statute. The complain- 
ant contends that section 3195, Rev. St. 1889, is such spécial statute, 
and as such affords the only limitation which can be enforced as 
against county warrants. Section 3195 is as follows: 

"Whenever any warrant drawn on any county treasurer shall hâve re- 
mained In the possession of the county clerk for five years unclaimed or not 
«alled for by tlie person in whose f avor it shall hâve been drawn, or his or 
her légal représentative, the county court shall, by proper order enter of rec- 
ord, annul and cancel the same; and whenever any such warrant, being de- 
livered, shall not be presented to the county treasurer for payment within 
five years after the date thereof, or being presented within that time and 
protested for want of f unds to pay it, shall not be again presented for payment 
within flve years after funds shall hâve been set apart for the payment there- 
of, such warrant shall be barred and shall not be pald; nor shall it be re- 
ceived in payment of any taxes or other dues." 

On the part of the county it is contended that the section thus 
quoted is in the nature of a régulation for the government of the 
offlcers of the county rather than as a limitation to an action prédi- 
ra ted upon county warrants; that there is neither a natural nor 
necessary répugnance between this statute and the gênerai statute 
afifecting limitations of actions; and that, therefore, section 3195 
cannot, by implication, effect a repeal of the gênerai statute. We 
are unable to give our sanction to this contention. The rules which 
control repeals by implication are not appropriate to the interpréta- 
tion of this statute, but we should rather inquire whether it was the 
intention of the législature to add a spécial limitation to a peculiar 
character of obligations. Indeed, we think, even if we were to dis- 
regard the express language of section 3195, and look alone to the 
législation which formulated that section into its présent terms, we 
should be constrained to hold that its purpose was to âx a spécial 
limitation to thèse warrants wldch are obligations sui generis. 
Prior to 1877, county courts, after auditing claims against the 
«ounty, were empowered to issue warrants therefor, drawn upon the 
treasurer, signed by the président, and attested by the clerk. In 
1877 the législature passed an act (Sess. Acts 1877, p. 202) authorizing 
county courts, upon proper notice, to cancel ail warrants in the 
hands of the county clerlc which had not been called for by the 
payées within flve years after they had been issued. The necessity 
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of this législation is not apparent upon its face. It no doubt had its 
origin in much inconTenience occasioned by the neglect of parties 
to call for warrants allowed tliem upon demands against the county, 
for its provisions are directed against the rigbts of such parties, and 
eonfer an authority upon the county court, upon proper notice, to 
annul the warrants on account of such neglect to call for them. 
This section is in no wise a régulation of the ministerial duties of 
any county offlcer. In 1879, a further addition was made to the 
sàme idea, and it was incorporated in section 5398, Eey. St. 1879, in 
the form in which. it now stands in Eevised Statutes 1889. The 
addition made in 1879 was to the effect that: 

"After the delivery of the warrant, if it shall not be presented to the county 
treasurer for payment witliin flve years after its date, or belng presented 
within that time and protested for want of funds to pay it, shall not be 
again presented for payment wlthln flve years after funds shall hâve been 
set apart for the payment of it, it shall then be barred and shall not be paid, 
nor shall it be received in payment of any taxes or other dues." 

This was a still further limitation upon the right of the holder 
of the warrant to exact its payment. It was a limitation upon bis 
right, and not a direction in any manner to the offlcers of the county, 
except that it prohibited the acceptance of the warrant in payment 
of taxes or dues to the county. The occasion for the amendments 
of 1879 ingrafted upon the original idea of 1877, flnds its justification 
in an opinion of the suprême court of Missouri, — ^Logan v. Barton Co. 
Court (1876) 63 Mo. 349, — wherein the suprême court expressed 
a doubt wbether the gênerai statute of limitations would begin to 
run against a county warrant until funds had been provided for 
its payment in the hands of the treasurer; and wherein-it further 
held, conceding that statute would apply even though no funds were 
set apart, yet the collecter and treasurer, being authorized to receive 
such warrants in payment of state dues, being the agents of the 
county, might waive the opération of the statute of limitation. It was 
to meet the difQculties suggested by this décision that the amend- 
ment we hâve before referred to was doubtless formulated. Sec- 
tion 3195 thus fixes a deflnite and just period, conditioned upon the 
necessities, frequently arising, in which county funds are found for 
a limitation of the life of county warrants, and withdraws the power 
of the collecter or treasurer to waive this limitation. When war- 
rants should be presented for payment, and the treasury be barren of 
money with whirih to make the payment, it would be a manifest in- 
justice, the debt in no wise being disputed, to require the owner of 
the warrant, in order to maintain its life, to bring suit against the 
county, and thus not only perplex him, and dishonor the crédit of the 
county, but also to involve it in needless expense and litigation. 
Upon the other hand, if there were money in the treasury with 
which to pay the warrant, âve years is thought to be ample time 
within which the créditer ought to be allowed to présent his warrant 
and procure its payment. If this construction does not prevail, 
then there is an entire want of mutuality in the opération of the 
10-year statute of limitation. If the owner of the warrant should 
not call for it until the expiration of i years after it had been author- 
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ized bj tiie county court and In the hands of its clerk, and were to 
allow it to run for 5 years thereafter without présentation to the 
county treasurer, he would be barred by the very language of this 
section, and conld not plead, as the only period of limitation of 
action, the gênerai statute of 10 years. This want of reciprocal 
opération would be so manifestly unjust as to require us to search 
for some invincible reason apparent upon the face of the statute 
before we could give it judicial sanction. It would be unjust to 
say that it does not operate as a limitation when the county is sued, 
but does when it may be invoked to defeat the holder of the warrant. 
To thajt extent it is beyond doabt a substitution of a différent period 
of limitation. But why indulge in this sort of argument when the 
statute upon its face, in unequivocal tenus, afflxea the limitation 
which it names as a bar to the warrant? The language of the 
statute is, "such warrant shall be barred and shall not be paid." 
What doeë this mean, unless it is a légal bar to the maintenance of 
an action upon it? It will not do to say that this language is a 
limitation upon the authority of an officer to reçoive it in payment 
of county taxes, for this phrase is foUowed immediately by an inde- 
pendent clause, in disjunctive form, prohibiting its receipt in pay- 
ment of any taxes or other dues. We must give force, according to 
the usual canon of construction, to every phrase of a statute, if it be 
at ail sensible or practical to do so. Nor are we authorized, in 
interpreting a statute, to say that phrases following each other are 
simply cumulative of the same thought, where their literal significa- 
tion expresses différent meanings and différent ideas. It is true, 
section 3195 is lodged under an article entitled "County Treasurers 
and County Warrants," but it comprehends many other subjects than 
those which, for the purpose of collation, are supposed to be more 
appropriately arranged under that title. Among other things, that 
article provides for the authority of the county court to audit claims 
against the county, settlements with coUectors, duty of the county 
court in relation to sixteenth sections of land, and so a variety of sub- 
jects are embraced. Limitations, except of a gênerai character, are 
not usually found in the gênerai provision relating to that title. 
They may be expressed in many diiïerent forms, and may be as a 
condition, or an elemental part of a new right or remedy, or even in 
imposing and deflning the duties of public officers in the administra- 
tion of officiai business. This précise question was before this court 
in the case of U. S. v. Brown, 41 Fed. 481, and my distinguished 
predecessor, Judge Thayer, there held that section 3195, and not 
section 6774, was the limitation that applied to county warrants. 

But there is another reason why this défense cannot avail upon the 
pétition and the admitted facts in the answer. This warrant was 
annually presented, from the time it was issued, to the county treas- 
urer for payment. On each occasion its payment was refused solely 
for the want of funds, and such refusai stamped or written upon 
the back of the warrant. The gênerai statute of limitations (section 
6793) contains a provision in effect that a written acknowledgment 
of a debt shall take it ont of the opération of the statute of limita- 
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tions. The indorsement made by the county treasurer upon thia 
warrant is one he is authorized to make by the statute, and is, in 
effect, an acknowledgment in writing of the debt. The statute above 
quoted does not require a promise to pay, in addition to the acknowl- 
edgment, in order that the running of the statute may be checked; a 
simple acknowledgment of the obligation in any writing is suffi- 
cient for that purpose. In Logan v. Barton Co. Court, supra, the su- 
prême court held that the treasurer and collector of the county were 
authorized to waive the running of the statute of limitation. That 
power is not withdrawn, but limited to a given period, by section 
3195; hence the acknowledgment of the debt, having been made in 
a f orm authorized by law, by a person empowered by statute to make 
it, will take the warrant without tbe opération of the statute of 
limitation. This rule is abundantly sustained. Chidsey v. Powell, 
91 Mo. 622, i S. W. 446. With respect to the plea of flve years' limi- 
tation predicated upon the provisions of section 3195, it is sufficient 
to say that there is no allégation in the answer suiiicient to meet 
the provisos contained in that section. The démarrer to the fourth 
and sixth défenses will be sustained. 



KLBVBR et al. v. SE3AWALL et al. 

(Circuit Court of Appeals, Sixth Circuit May 14, 1894.) 

No. 150. 

1. Pbactice —Final Jddgment upon Onb op Setekal Causes of Action — 

Wbit op Error. 

It does not affect the flnality of a judgment that the cause of action 
upon whlch it was rendered was united, In the same pétition, wIth other 
causes of action, whlch hâve not yet been flnally adjudicated; and the 
time fop sulng out a writ of error upon such final judgment runs from Its 
entry, without référence to the disposition of such other causes of action. 

2. Same— Vacating Judgment after the Tbrm. 

The circuit courts of the United States are without power to set aside 
a final judgment, for error of law, after the term at which It was en- 
tered, and when no motion for the purpose had been flled before the close 
of the term. 
S. Same— OccTTPTiNO Claimant's Law op Ohio. 

Under the occupying claimant's law of Ohio (St. Ohio, §§ 5786-5795), pro- 
viding that a person In iwssession of lands under a certain specifled color 
of title shall not be evlcted under an adverse tltle until compensated for 
improvements, and that the court rendering judgment against such an oc- 
cupying claimant shall make an entry of the claim, provide for a trial of 
the questions of fact by a jury, and enter judgment in certain forms, ac- 
cordlng to the facts found, a claimant. In order to avall himself of the 
beneflt of the act, must give notice of his clalm before or at the time of 
entering judgment for the plaintiff, and is barred therefrom by the entry 
of a judgment for the recovery of the real estate before the interposition 
of hIs claim. 

In Error to the Circuit Court of the United States for the Eastem 
Division of the Southern District of Ohio. 

This was an action by J. Hairston Seawall and others against 
J. M. Klever and Edmund Klever for the recovery of an undivided 
interest in certain lands, for mesne profits, and for partition. Jùdg- 
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ment was entered for tbe plaintiffs, by default, for tbe recovery of thfr 
land andthe mesne profits, and for partition to be made by commis- 
sion. After the term at which such judgment was entered, défendants 
moved to set it aside, and also made an application for the allowance 
of the vaine of improvements under the occupying claimant's law of 
Ohio. The court denied both motions. Défendants bring err or. 

The défendants In error, and plalntifls below, filed their pétition in tlie cir- 
cuit court for tlie Southern district of Ohio, Bastern division, seeklng to re- 
cover from J. M. Klever and Edmund Klever an undivided one-third of a 
tract of 100 acres in Fayette county, Ohio, in the said district and division. 
The pétition was filed Octoher 7, 1889- It made the necessary allégations of 
diverse citizenship of the plaintiffs and défendants, averred that the value of 
the one-thlrd of the tract sued for exceeded $2,000, and aslied judgment for $800, 
as damages for the unlavpful détention. The défendants were duly served 
with summons. J. M. Klever filed an answer August 5, 1890, in which he 
averred that the one-third of the land described in the pétition was of a less 
value than $2,000, and that the court had no jurisdiction. He denied the 
title of the plaintiffs. He averred that the tract in question was not owned 
or possessed in common by hlmself and hls codefendant, but that he himself 
owned 61 acres in severalty, and hls brother and codefendant owned the 
remainder In severalty; and he therefore pleaded a misjoinder of causes 
of action. On January 10, 1891, the plaintiffs below, by leave of court filed 
an amended pétition, in which they repeated the averments of the original 
pétition, Increasing the amount claimed for damages and rents and profits 
to $8,000; and, in addition to a prayer for possession of the land and a .1udg- 
ment for $8,000, they added the foUowing: "They also pray for the partition 
of said real estate, and that their undivided estate therein may be set off to 
them in severalty." 

On February 10, 1891, the défendants flled the following motion: "And 
now come the défendants, and move the court to strike the amended pétition 
of plaintiffs from the files: (1) Because said amended pétition states and 
sets forth other and différent causes of action than are set forth in the pétition, 
and is not an amendment to the cause of action in the pétition, (2) Said 
amended pétition prétends to set forth a cause of action in equity, while said 
original pétition Is an action at law. (3) The amended pétition sets forth sev- 
eral différent causes of action not contained in the pétition." This motion the 
court overruled February 21, 1891, by the following entry: "This cause came 
on to be heard on the motion of the défendants to strike the amended pétition 
of the plaintiffs from the files on the grounds therein stated, was argued by 
counsel, and submitted to the court, on considération whereof the court finds 
said motion not well taken, and doth overrule the same, to which défendants 
except. The défendants are hereby given 30 days in which to answer the 
amended pétition." The défendants flled no ansv/er, nor did they ask leave 
to refile the answer to the original pétition as an answer to the amended péti- 
tion within the 30 days allowed by tbe foregoing entry. Nothing whatever 
was done in the case by either party until December 16, 1891, when, upon the 
application of the plaintiffs, the court gave judgment by default agalnst the 
défendants, James M. Klever and Edmund Klever. The court f ound that the 
said défendants had been duly served with process, and that they were in de- 
fault for answer or demurrer to the amended pétition, and that, from the évi- 
dence and exhiblts, the allégations of the amended pétition were tnie, and or- 
dered and adjudged that the plaintiffs recover from the said défendants, and 
each of them, an equal undivided one-third part and Interest in the real estate- 
described In the amended pétition, and the costs therein expended. The court 
then proceeded to order partition of the interest adjudged to the plaintiffs- 
and the several interests found to belong to the défendants. In the event ot 
ita being Impossible to divlde the parts of the tract withoiit manifest Injury, 
the commisslonerB were ordered to value the same in money. It was further 
considered by the court that plaintiffs recover one-third of the rents and profits 
of the land from January 10, 1885, to be determlned by a spécial master com- 
missioner. Tbe term of court at wbicb thia judgment was entered closed on. 
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the day before the Ist Tuesday In June, 1892. A writ of partition Issued on 
thls judgment June 16, 1892, and was returned not servfd. On June 17, 1892. 
the time for executing the writ was extended from March 1.5, 1892, the date 
fixed in the judgment, until October 1, 1892. On June 19, 1892, an alias writ 
of partition issued. On August 27th, and before this writ was exeeuted, de- 
fendants filed a motion to set aside the judgment rendered December 16, 1891. 
The motion was as follows: "Now corne the défendants, and move the court 
to vacate and set aside the judgment and decree heretofore reiidered and en- 
tered in this cause on the 16th day of December, 1891, for the followlng rea- 
son, to wit: Said judgment and decree was irregularly obtained, in this: (1) 
Said défendants were represented in said cause by counsel who liad appeared 
and assisted in the hearing of a motion and demurrer, and had filed the 
auswers of thèse défendants to the pétition, which said answers were still 
pending and on file at the time said judgment and decree was taken, and the 
défenses therein set up unadjudicated by the court; and said judgment and 
decree was talien and entered without any notice to défendants or their said 
«ounsel, although counsel for piaintifCs were well aware and understood that 
thèse défendants were represented by counsel, and desired to and were 
maklng a défense herein. (2) Said judgment and decree was entered as on 
default while there were issues made up by the said answers of thèse défend- 
ants to the pétition, which thèse défendants had the right to hâve tried by a 
jury. (3) Said judgment aud decree was taken and entered as on default for 
answer while thèse défendants' said answers were on file and undisposed of. 
(4) Said judgment and decree was taken as on default for answer to the 
amended pétition filed herein, while said amended pétition contained no new 
matter except a prayer for the partition of said premises in case the title of 
plaintififs should be found and established to the one-third part thereof, and 
the original pétition had been and was then fuUy pleaded to by said answers 
of défendants, and the issues as to said title of plaintiffs fully made up. 
Thèse défendants were whoUy unaware of the rendition of said judgment 

and decree until on or about the day of July, 1892." This motion was 

overruled, and the following bill of exceptions was taken, to show the évi- 
dence upon which the action of the court was based: 

"Be It remembered that on the hearing of the motion to set aside the default 
and the said judgment of the court rendered thereon on the ICth day of De- 
cember, 1891, the défendants tendered to the court answers putting in issue 
ail the facts alleged in the amended pétition, and offered évidence to show 
that said judgment was taken without having said cause noted for trial, and 
without notice to défendants, and that the défendants had no actual notice 
of said judgment having been taken until a few days prior to the 21st day of 
July, 1892, when the spécial master wrote to défendants' attorney of his inten- 
tion to take testimony on the 21st day of July, 1892, as to rents and profits, 
which was doue on said date. Also, Mills Gardner, attorney for the défend- 
ants, stated to the court, professionally, in explanation of the fact that no 
answer to the amended pétition had been filed, that he, as attorney for the de- 
fendants, relied on the original answer of the défendants to the pétition as 
putting In Issue ail the statements and allégations of the amended pétition, 
and deemed no further answer on behalf of the défendants necessary for the 
putting In Issue of the question of the ownership and right of possession of 
plaintiffs In and to the real estate described in the pétition, and for those rea- 
sons he, on behalf of the défendants, filed no further answer, nothing of 
which so stated, however, he had communicated to the plaintiffs or their attor- 
neys. That he, as attorney for said défendants, had no actual notice, knowl- 
edge, or information that said judgment was to be or had been taken tlU a 
few days prior to the 21st day of July, as aforesaid. It api)eared to and was 
further found by the court that, by the rules of practice in the circuit court 
of the United States for the Southern district of Ohio, no cases can be or 
should be noted for trial except when at issue, and that no notice of any klnd 
to the adverse party is required in taklng default judgment. And this was 
ail the évidence offered by either party. And the court having overruled said 
motion o-f the défendants, and refused to set aside default judgment, and 
permit défendants to plead. further to said amended pétition, the défendants 
duly excepted to said ruling aud décision of the court at the time, and tender 
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this, thelr blll of exceptions, which is allowed, slgned, sealed, and ordered to 

be made part of the record. 

"[Seal.] George R. Sage, U. S. District Judge, 

"Sittlng In and Holding the Circuit Court in tlie Above-Bntitled Cause." 

The commissioners made retum of thelr doings on October 27, 1892. In 
thelr report they say, among other things: "As there had been no récent 
survey of the lands, we employed a compétent surveyor, as by sald decree we 
■were authorized to do; and our partition is based on the ambunt of land in 
each of sald tracts, as shown by sald resurvey, the report of which is flled 
herewlth. In respect of improvements, the buildings on the several tracts 
herelnafter partitioned and allotted are ail set ofC to the respective défendants, 
but their value Is taUen into aceount in making partition." They then re- 
ported that, of the 67-acre tract In possession of James M. Klever, they set 
off to hlm 44.74 acres, and the remalnder, or 22.37 acres, to the plalntifts, and 
that the 25-acre tract in possession of Edmund Klever could net be subdi- 
vided without Injury thereto, and they retumed the value thereof. The 
spécial master reported October 31, 1892, that there was due the plaintifCs, 
as rents and profits from the 61-acre tract, $536.85, and, from the 25-acre 
tract, $291.76. On November 2, 1892, plalntlfCs moved to confirm the reports 
of the commissioners in partition and the spécial master. On December 0, 
1892, the défendants filed the foUowing application. "And now corne de- 
fendants, and still protesting agalnst the former judgments and orders here- 
tofore, and walving and admltting nothing, say that for more than 60 years 
défendants and their grantors hâve been, by connected chaln of title of record, 
in the belief that they were the owners thereof in fee simple, in undlsturbed 
possession of sald premlses, and hâve made many lastlng and valuable Im- 
provements thereon, and paid the taxes and kept up repairs, ail of which de- 
fendants are justly entitled to bave allowed and accounted for, and that the 
former order of sald court as to rents and profits should be modlfied so as to 
take aceount of ail of sald Improvements, taxes, repairs, etc., which thèse de- 
fendants pray may be made accordlngly." On May 16, 1893, Judge Sage 
overruled the motion of the défendants to set aslde the judgment (as already 
stated); denled the foregolng "application" (Seawell v. Crawford, 55 Fed. 
729), and entered a judgment confirming the report of the commissioners in 
partition and of the spécial master, and ordering the 25-acre tract sold. Ex- 
ceptions weire taken to the action of the court, and a writ of error was sued 
ont from this court to reverse the sanie. 

The following errors were assigned: (1) The court erred In rendering and 
permitting to be entered the judgment and decree hereln on the Ist day of 
December, 1891, as upon default. (2) The court erred in overruling the mo- 
tion of défendants to set aslde said alleged and pretended judgment entered 
on sald Ist day of December, 1891, and In refusing to permit défendants to 
further answer and défend agalnst sald action. (3) The court erred in re- 
fusing to open up and set aslde default judgment, if the same was properly 
entered, and in refusing to permit défendants to file their answer to the 
amended pétition. If any further answer were necessary to put in issue the 
matters thereof. (4) The court erred in overruling the motion of the défend- 
ants to set aslde the report of the commissioners In partition. (5) The court 
erred in overruling the motion of the défendants to set aside the report of the 
spécial master commissioner appolnted hereln to take aceount of rents and 
profits. 

Mills Gardner and Humplirey Jones, for plaintifEs in error. 
Mattliews & Cleveland, for défendants in error. 

Before TAIT and LUBTON, Circuit Judges, and BAKR, District 
Judge. 

TAPT, Circuit Judge (after stating tlie facts). Paragraph 6 of 
section 5019 of the Eevised Statutes of Oliio provides that there may 
be united in one cause of action "claims to recover real property, 
with or without damages for the withholding thereof, the rents and 
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profits of the same, and the partition thereof." "The action for 
damages for withholding real property and for rents and profits," 
under the OMo Code, is the same as the action of trespass for mesne 
profits at common law. McKinney t. McKinney, 8 Oiiio St. 423, 428. 
The amended pétition united three causes of action — First, a suit 
for recovery of the possession of land; second, an action for tres- 
pass for mesne profits; and, third, an action for partition. The 
judgment entered December 16, 1801, found for the plaintiffs on the 
flrat cause of action, and adjudged that they were entitled to the 
possession of the undivided one-tliird interest sued for, and awarded 
the costs on that issue. This was, so far as the first cause of action 
was concerned, a final judgment Had the plaintiffs then chosen 
to ask for it, they might hâve had exécution on the judgment, and 
the issuance of a writ of possession. A judgment is final when it 
terminâtes the litigation between the parties on the merits of the 
case, and leaves nothing to be done but to enforce by exécution what 
has been determined. St. Louis, I. M. & S. R. Co. v. Southern Exp. 
Oo., 108 U. S. 24, 28, 2 Sup. Ct. 6. It cannot affect the flnality of a 
judgment that the cause of action upon wMch it was rendered was 
united in the same pétition with other causes of action which hâve 
not yet been flnally adjudicated. As the judgment of December 16, 
1891, adjudging title and right of possession in plaintiffs, was a 
final judgment, the time within which a writ of error could be 
brought to review it began to run from that date, and expired six 
months thereafter. The M'rit of error in this case was not sued out 
until August 28, 1893. We hâve no power, therefore, to review 
the correctness of that judgment, and the first assignment, which 
seeks to hâve us do so, cannot be sustained. 

The second and third assignmeuls of error are directed to the 
action of the circuit court in refusing to set aside the judgment of 
December 16, 1891. The entry denying the motion for this purpose 
was made May 16, 1893, so that, if that action of the circuit court was 
a final order to which error lies, the writ was sued out in due time. 
Défendants, by their motion, sought to hâve the judgment set aside, 
on the ground that the court had erred in holding the défendants 
in default for answer to the amended pétition, when there was on 
file an answer of one of the défendants to the original pétition, which 
was broad enough fully to make an issue with the averments under 
the first cause of action on which judgment was rendered. The 
motion was made nine months after the rendition of the judgment, 
and three months after the close of the term at which it was entered. 
The court is conceded to hâve had jurisdiction of the parties and 
the subject-matter. No fraud in procuring the judgment is alleged, 
but only irregularity, and that consists solely in the court's finding a 
default to exist when, as the défendants claim, it was not in law a 
default. It is true there is an averment that the judgment was 
entered without notice to counsel for défendant, but, if they were in 
default, they were not entitled to notice. 

Before we can consider whether the court was in error in holding 
défendants to be in default, we are, therefore, confronted with the 
question whether a circuit court of the United States has the power 



378 FEDERAL REPORTEE, Vol. 65. 

to set aside a final judgment for error of law after the term at wMcb 
the Judgment was entered, and when no motion for the purpose had 
been filed bef ore the close of the term. In Eronson t. Schulten, 104 
U. S. 410, it was sought, long after the term at which it had been 
rendered, to correct a judgment for the recovery of duties erro- 
neously assessed and collected, in which the amount of the recovery 
was much less than it should hâve been, through an error of a master 
to whom the détermination of the amount had been referred by 
agreement of parties. The circuit court granted the motion, but 
this action was reversed by the suprême court. Mr. Justice Miller, 
in speaking for the court, said (page 415) : 

"It is a gênerai rule of the law that ail the judgments, decrees, or other 
orders of the courts, however concluslTe in thelrcharacter, are under the control 
of the court which pronounces them, during the, term at which they are ren- 
dered or entered of record, and they may then be set aside, vacated, modifled, 
or annuUed by that court. But it is a rule equally well established that, after 
the term has ended, ail final judgments and decrees of the court pass beyond 
its control, unless steps be taken during that term, by motion or otherwise, 
to set aside, modify, or correct them; and, if errors exist, they can only be 
corrected by such proceedings, by a writ of error or appeal, as may be allowed 
in a court which, by law, can revlew the décision. So strongly has this prin- 
ciple been upheld by this court that, wjiile realizing that there is no court 
which can review Ita décision, it has invariably refused ail applications for 
rehearing ruade after the adjoumment of the court for the term at which the 
judgment was rendered. And this is placed upon the ground that the case 
has passed beyond the control of the court" 

The learned justice then referred to the common-law writ of error 
coram vobis by which a court, having rendered judgment, was en- 
abled to set it aside after the term, for some error in fact which had 
escaped attention and was material in the proceeding, — as that one 
of the parties to the judgment had died bef ore it was rendered, or 
was an infant and no guardian had appeared or been appointed, or 
was a feme covert, or for some misprision of the clerk, — and pointed 
ont that, in practice, this writ had been supplanted by a motion for 
the same purpose. Piclœtt's Heirs v. Legerwood, 7 Pet. 144. But 
the conclusion was reached that the writ coram vobis did not "reach 
the facts submitted to a jury, or found by a référée or by the court 
sitting to try the issues," and therefore that it did not reach the case 
then bef ore' the court. If that be true, a fortiori does it not reach 
alleged errors of law upon which the judgment was based. And 
this is expressly held in the case of Phillips v. Negley, 117 U. S. 
665, 6 Sup. et. 901. See, also, Hickman v. Pt. Scott, 141 U. S. 415, 
12 Sup. et. 9; Bank v. Moss, 6 How. 31; Noonan t. Bradley, 12 Wall. 
121; Sibald v. U. S., 12 Pet. 488. Nor can the plaintifEs in error 
dérive any aid from the remédies for correcting judgments after 
the term provided by the statutes of Ohio. In the case of Bronson 
v. Schulten, where the judgment sought to be set aside was rendered 
in the circuit court of the United States, sitting in New York, a stat- 
ute of that state was relied on as furnishing ground for the action 
of the lower court in modifying the judgment after the term. To 
this Justice Miller made reply: 

"The question relates to the power of the courts, and not to the mode of 
procédure. It is whether there exists in the court the authority to set aside, 
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vacate, or modlf y its final judgments af ter the tenn at whlch they were reu- 
■dered; and this authorlty can neitlier be conferred upon nor withheld from 
the courts of the United States by the statutes of a state or the practiee of its 
courts." 

We are therefore of opinion that the motion to set aside the judg- 
ment of December 16, 1891, upon the flrst cause of action, — i. e. the 
recovery of the land, — was rightly overruled, for want of power in the 
court to grant it. There is no hardship in this resuit. The défend- 
ants below, being in court as parties, were charged with notice of 
everything done in the case (White v. Crow, 110 U. S. 183, 4 Sup. Ct. 
71), and, at any time within six months after the judgment, could 
hâve brought a writ of error to review the holding of the court in 
respect to the existence of a default. If any équitable reason exista 
for setting aside the judgment or enjoining its exécution, that should 
be taken advantage of by bUl in equity. The writ coram vobis (or 
the motion which is its substitute in practiee) does not afford a 
remedy on such a ground. 

The next assignments of error are to the action of the court in 
overruling the motions of the défendants to set aside the report of 
the commissioners in partition and the report of the spécial master. 
The only reason brought to the attention of this court by the brief 
or argument of counsel for plaintiffs in error why thèse motions 
should hâve been granted is that the plaintiffs in error (the défend- 
ants below), after the reports had been made, flled an application 
to hâve accounted to them ail the improvements made by them 
and their grantors in bona fide reliance upon a'title of record 
since 1823. It is said that they were entitled to an allowance for 
improvements under the occupying claimant's law of Ohio. Section 
5786, Rev. St. Ohio, provides that a person in quiet possession of lands 
or tenements, and claiming to own the same, who has obtained a cer- 
tain specified color of title to, and is in possession of, the same, with- 
out fraud or collusion on his part, shall not be evicted or turned out 
of possession by any person who sets up and proves an adverse and 
better title, until the occupying claimant or his heirs are fully paid 
the value of ail lasting and valuable improvements made on the land 
by him, or by the person under whom he holds, previous to receiving 
actual notice bv commencement of suit on such adverse claim of 
title. Section 5788, as amended by act of April 21, 1890 (87 Ohio 
Laws, 237), provides that the "court rendering judgment against 
the occupying claimant, in any case provided for by this sub-di- 
vision, shall at the reqtiest of either party cause a journal entry 
to be made; and the cause shall then proceed as in other civil 
cases." Section 5789 (as amended) provides that, "for the trial of 
the question of fact remaining undisposed of, a jury shall be impan- 
eled and sworn as in other civil cases and shall at once proceed," etc. 
Sections 5792, 5793, 5794, and 5795 provide the fonns of judg- 
ment to meet the possible verdicts of the jury and judgments of the 
court as to the improvements, their value, and the good faith with 
which they had been made, together with the proper offsets against 
the same, arising from rents and profits withheld from the successf ul 
claimant. It is obvions to us that, in order that a défendant in an 
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action for ttie recovery of real estate may avail himself of the bene- 
flt of the occupying claimant law, he must give notice of his daim to 
the court before or at the time judgment for plaintiff on the main 
action is entered, or at least before the term has passed in which such 
judgment is entered. Otherwise the successful plaintiff can never 
know when he has a clear title to the land adjudged to be his. 
Such seems to be the opinion of the suprême court of Ohio; for in 
Raymond v. Ross, 40 Ohio St. 343, it was held that a claim for im- 
provements under the occupying claimant law was barred by a judg- 
ment for the recovery of the real estate, because, if valid, the claim 
for improvements should hâve been set up in the main action. We 
thihk, therefore, that the default judgment of December 16, 1891, 
was a bar to any claim by the défendants below under the occupying 
claimant's law. 

Secondly, it is urged that, in the partition of the land, the défend- 
ants are entitled to compensation for the value of permanent im- 
provements made by them in good faith, and especially that they 
may use this as a set-off to the claim for rents and profits. Such 
relief is frequently accorded in cquity, but the difliculty ia doing so 
in the présent case is that the action below was on the law side of the 
court,, where no équitable remedy can be administered. The court 
below treated the action for partition as an action for partition at 
law, and held that such an action lay in Ohio, and could be united 
with an action for the recovery of the real estate and mesne profits. 
We do not understand that, under the writ of partition at common 
law, there was âny power to order a partition sale and division of the 
proceeds, and yet this is what the court did in regard to the 25-acre 
tract of Edmund Klever. From this course, we must infer that the 
circuit court was proceeding under the partition statute of Ohio. 
The question, therefore, aiises whether a partition under the Ohio 
statute is cognizable by a fédéral court of law, or should be properly 
sought by bill in equity. The question has not been argued or as- 
signed for error, but it is so fundamental in the partition proceedings, 
which are attacked, that we cannot overlook it. It is too important 
to décide it without argument. We shall therefore affirm the de- 
fault judgment and the judgment for mesne profits, and set the case 
down for reargument on the point above stated. 



DAVIS V. DAVIS et al. 
(Circuit Court, N. D. Georgla. December 10, 1894.) 

1. PliEADING— DECBBB. 

A pétition, stating a decree entered in a former proceeding, eitlier a» 
matter of inducement or as the basls of plalntifC's action, need not set ont 
tlie pétition on wliich such decree was rendered. 
Si Samb— CoNTRAOT Made cndeb Dikbction dp Court. 

D. had an agreement with the executors of hei- husband's estate as to 
what should be allowed her from such estate, in settiement of her claim 
for dower, as against the provisions of her hustxand's will, to which 
agreement the executors desired to obtain the assent of the court. ïhey 
accordingly flled a pétition in a state court, and obtained a decree ratifying 
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the settlement, and dlrectlng them to exécute a contract Jn pursuanee of it. 
Ite contract, so made, not having been perfonned, D. brought suit in the 
United States court against the exécutera to recover the money agreed to 
be paid. Edd, that such suit was upon the contract, and not upon the 
decree of the state court, and could be maintained wlthout regard to the 
question of the rlght to sue, on a jndgment of a state court, in a United 
States court sltting in the same state. 
& Fédéral and State CotrHTS— Right to Sue on Judgmbnt. 

Whether an action can be maintained in a United States court on a 
money judgment obtained in a court of the state in which the United 
States court sits, quaere. 

This was an action by Icelia E. Davis against Charles A. Davis, Jr., 
and others, executors of Charles A. Davis, Sr., deceased. The de- 
fendants demurred to the déclaration. 

Bishop & Andrews and M. J. Clarke, for plaintiff. 
N. J. & T. A. Hammond, for défendants. 

NEWMAN, District Judge. This is a gênerai demurrer on the 
following déclaration: 

To the Honorable .Judges of the Circuit Court of the United States, for the 
Northern District of Georgia: 
Mrs. Icelia E. Davis avers: 

(1) That she Is a citizen of the state of Illinois, résident in the city of Chi- 
cago in said state; that she is not a citizen of the state of Georgia. 

(2) That Charles A. Davis, Jr., Oscar S. Davis, and Bdwin Davis are ex- 
ecutors of the last wlll and testament of Charles A. Davis, Sr., late of said 
district of the state of Georgia; and that said executors are now résidents of 
said state, residlng in said Northern district of Georgia; that the said 
Charles A. Davis, Jr., and Edwin Davis réside in the city of Greensboro, in, 
the said Northern district for the state of Georgia; and that the said Oscar 
Davis résides in the city of Atlanta, in the said Northern district for the state 
of Georgia. 

(3) That the said executors are indebted to her in the principal sum of 
eleven thousand five hundred and thirty-five ($11,535.00) dollars, which said 
amount is to bear interest at the rate of 6 per cent, per annum from the 18th 
day of August, 1894, untll the same shall be paid. 

(4) That she is the widow of the said Charles A. Davis, Sr., lately deceased, 
as aforesaid; and that the said Charles A. Davis, deceased, left a will con- 
veying to his seven (7) children and to your oratrix a very large estate, esti- 
mated at five hundred thousand ($500,000) dollars or more; and that in said 
will he provided for her by dlrectlng that she be paid an annuity of nine 
hundred ($900.00) dollars so long as she remained his widow, or so long as 
she should live. She avers that she was dissatisfled with the provisions made 
in her behalf by the said will, and that she thereupon determined to hâve 
set apart to herself dower out of said estate, in lieu of said provisions con- 
tained in said wlll. As a resuit of said détermination upon her part, an 
agreement was finally arrived at, settling her controversy with the executors 
of said eetate, a copy of which said agreement, or contract, is hereto attached, 
marlied "Exhibit A" and prayed to be made a part hereof, with leave of réf- 
érence thereto as often as may be necessary. 

(5) That said court passed a decree upon the pétition of Charles A. Davis, 
Jr., et aJ., executors, etc., against Icelia E. Davis et al., praying for the con- 
struction of said wUl, directions, etc., the same being filed to the August term, 
1894, in Greene superior court of said state; that that portion of the decree 
passed by the court referring to the settlement made by the said executors 
with your oratrix, as set out and contained in paragraph 13 of said decree, 
is as follows, to wit: 

"It is further ordered and adjudged that the settlement and agreement be- 
tween petltioners and said widow [meaning your oratrix] referred to in the 
ISth paragraph of said pétition be, and the same is hereby, ratifled and con- 
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flrmed, and aald eSecutors are hereby'aùtïiôrized and béquired tp exécute the 
contract made with sald widow [meanlng your oratrii], a copy of whlch Is 
attached as 'Bxhlbit B' to sald pétition. 

"W. P. Jenkins, Jiidge Superlor Court, G. C." 
(6) That sald executors now hâve in their hands eleven tTiôusand and five 
hundred and thlrty-flve dollars ($11,535.00), as aforesaid, the sàme belng the 
balance of sald settlement, as conflrmed by thé court as heretofore set out; 
and that they refuse to pay sald amount, or any part of the same, to her, 
though requested. Wherefore she prays that process may issue, requiring 
the sald executors, Charles A. Davis, Jr., Edwln Davis, and Oscar Davis, de- 
fendants in said case, to bo and appear at the next term of sald court to 
answer, etc. 

The f ollowing instrument is tlie agreement entered into between 
tlie parties, and is tlie paper ref erred to in the foregoing déclaration : 

State of Georgla, County of Greene. 

The foUowlng agreement Is hereby entered into between Charles A. Davis, 
Jr., Oscar S. Davis, and Edwin Davis, as executors of the will of Charles 
A. Davis, Sr., of said county, the wldow of sald deceased, party of the second 
part: 

Said executors, parties of the first part, agrée to pay to sald Mrs. Icelia E. 
Davis, or attomey, out of the assets of the estate of sald deceased, the sum of 
forty ihnusand ($40,000.00) dollars, less such amounts as hâve been paid or 
expended to or for her by said executors. Sald sum thus credlted shall be- 
come due and payable as soon as judgment of superlor court of sald county 
ratlfying thls agreement can be obtained. Said executors shall at once instl- 
tute proceedings lu sald court to procure such ratification; and, in the event 
It is not had at the August term, 1894, of sald court, said sum, less whatever 
crédits are herein provlded for, shall bear interest from sald time, say 18th 
day of August, 1894, at the rate of 6% per annum till paid, which shall llke- 
wise be the rate of Interest on said sum from and after the rendition of said 
judgment by the court till the payment of said sum— shall bear no interest 
between now and the said term of the court, and no interest shall be charged 
on any crédits to which said sum may then be entitled. Said executors 
further agrée to pay to the said Mrs. Davis, from and after the first day of 
July, 1894, the annuity of nine hundred ($900.00) dollars devised to her in 
said will from the Income of the twenty thousand dollars fund to be invested 
in bonds for the Foreign Mission Board of the Baptist Convention as pro- 
vlded In said will. Said annuity is to be paid her during her life or widow- 
hood, and otherwise in accordance with the provisions relating thereto in 
sald will; save only that sald Mrs. Davis rellnquishes to said executors, for the 
children of sald deceased, ail income from said fund accruing prior to said 
date July Ist, 1894. Sald executors further agrée to pay to sald Mrs. Davis, 
If she so desires, a sum or sums of money amounting to ($75.00) per month 
from now until Ist day of July next, at such tlme as she may sélect; which 
sum or sums shall llkewlse be allowed as a crédit on the aforesaid amount 
of ($40,000.00). Said Mrs. Davis shall hâve the privilège of occupylng as a 
home, free of rent, the dwelling of the deceased, until the time the Interest 
on said ($40,000.00), less crédits, begins, when the possession of said dwelling 
will be delivered to her by said executors. The considération of the payment 
of said sums to be made to the said Mrs. Davis as hereinbefore stipulated, 
she hereby agrées thatthe same shall be in full settlement and satisfaction 
of ail her interest in the estate of her said deceased husband, and of ail her 
claims and demanda, whether as an heir at ail, legatee, of creditor against 
sald estate, wherever the same may be located, whether within or without 
the State of Georgla. She therefore hereby rellnquishes ail right to her sup- 
port, dower, to Income, to rent, or Interest from dower, and claim to the prop- 
erty, real or Personal, purchased or acquired by sald deceased, including the 
furniture in said dwelling, and otlier personalty on the promises where said 
dwelling Is located. It Is further understood and agreed that this contract 
of compromise is in full settlement of ail claims, demands, and right of ac- 
cident, whether ex dellcto or ex contractu, which the said Mrs. Davis may 
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have agalnst any of the otber legatees named in said wlll, as well as in full 
settlement of any sueli claims which any of the said legatees may hâve 
against her, the said Mi^. Davis. Said legatees shall be under no obligation 
to make good said annuity of nlne hundred ($900.00) dollars to said Mrs. 
Davis in the event of the contingency mentioned in the latter part of the 
24th item of said will. Said Mrs. Davis or her counsel shall be consulted 
about the bonds in which said twenty thousand dollars fund shall be invested. 
In witness whereof the aforesaid parties to thls contract hereunto set their 
hands and seals, this 16th day of January, 1804. 

0. A. Davis, Jr., 
Oscar S. Davis, 
Edwin Davis, 
Executors of the Will of Charles A. Davis, Sr. 
Mrs. a A. Davis, Sr. 

The demurrer îs on two grounds. The ârst ground is, because 
the pétition does net fully and distinctly set forth the plaintiff's 
cause of action, and especially in not setting ont in its entirety the 
pétition on which the decree alluded to in this suit was rendered. 
This ground of demurrer is not good. The déclaration sets forth 
the plaintiff's cause of action with suflScient clearness and particu- 
larity. This is true, even if it be a suit on a judgment. 2 Greenl. 
Ev. § 279, and note; 2 Chit PI. p. 244; Biddle v. Wilkins, 1 Pet. 686. 

The next ground of demurrer is that this suit is an effort to en- 
force in the fédéral court a decree of the state court, and is, therefore, 
merely supplemental to the original proceeding instituted in the 
state court, and so connected with it as to form an incident to it, 
and should not, for that reason, be entertained hère. The argument 
of this demurrer has gone on the assumption that the resuit of the 
proceeding in the state court was a judgment as on a money demand, 
and such a judgment as could be enforced by exécution issuing from 
that court. The contention is that the state court has taken juris- 
diction of the subject-matter of this suit, and has gone with it to a 
point where ail that is left to be done is to issue exécution and col- 
lect the money; and that, therefore, the proceeding, supplemental 
or auxiliary to the proceeding in the state court, should be controlled 
by the riile that, where one court has taken jurisdiction of a contro- 
versy, another court will not interfère, but will allow the court which 
has acquired jurisdiction to proceed to a conclusion in the matter. 
As stated above, it was assumed by botb sides on the argument that 
there was a judgment in the state court in favor of the plaintiff 
against the défendants, which could be enforced by exécution, and 
the question discussed was, whether such a judgment was a proper 
subject-matter of suit in this court. Conceding this to be true, a 
question of difûculty would be presented. Can an action be brought in 
this court on a plain judgment for money, obtaiued in the state courts 
of the state in which the fédéral court is held? The only authority 
directly in point is a case in Baldw. 543 (Barr v. Simpson, Ped. Cas. 
JSTo. 1,038). The décision in that case was by Mr. Justice Baldwiu, 
and the décision is squarely in favor of the right to bring such an 
action. Several other cases hâve been cited, but they do not pré- 
sent the exact question at issue. If a party can sue a money de- 
mand to jndgment ir a state court, and theu bring that judgment, 
and make it the subject-matter of a suit in a fédéral court, Instead of 
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proceeding to enforce it in the state court where ît was obtaîned, a 
very novel condition of things would exiat, at least; yet the only 
direct authority on the question is in favor of the right, and from a 
very high source. The question underlying this, however, is 
whether there is such a judgment in the state court as makes a dé- 
cision of the question just discussed necessary. The plaintiff in 
this case had an agreement with the executors of her husband's 
estate as to what should be allowed her from the estate, but the 
executors desired the approval and direction of the superior court 
before carrying the contract into effect They filed a Mil for this 
purpose, and asked the direction of the court as to that, among other 
things. They obtained a decree of the court authorizing and direct- 
ing them to make and exécute the contract. That proceeding in 
the state court was by the executors, and, if it be a judgment, it is 
against them, in a suit broughfby themselves, where no cross bill or 
other pleading was âled which would seem to authorize it The 
paragraph of the decree set put hère contains noue of the language 
which is usual in rendering a judgment, and is not framed as such. 
It merely authorizes and directs thef executors to make and exécute 
the contract which they had previously made with the plaintiff. My 
own view of this action would hâve been that it was a suit on the 
agreement, and that paragraph of the decree of the state court which 
is set out in the pleading hère was merely brought in for the purpose 
of showing the validity of the agreement entered into, as having the 
approval of the chaneellor in the proper jurisdiction. If Mrs. Davis 
had an agreement with thèse executors to pay her a certain sum of 
money in satisfaction of ail claims against the estate, and to that 
they obtained the assent of the chaneellor, and they failed and re- 
f used to comply with their agreement, now why is not that a proper 
subject-matter of suit in this court? This seems to me to be the 
character of this proceeding. It is clear that it is not such a judg- 
ment as renders necessary a décision of the question suggested 
above, namely, as to whether a judgment obtained in the state court 
is the proper subject-matter of suit in the fédéral court held la the 
state in which such judgment is obtained. On the whole, I think 
this suit can be maintained, and the demurrer must be overruled. 



MARTIN V. CHICAGO & A. RY. 00. 
(Circuit Court, W. D. Missouri, W. D. January 21, 1895.) 

tNJUBT TO BbAKBMAN— FbLLOW SERVANTS. 

Injury to a brakeman of a train, while coupUng the front car to the 
engine, by the backlng, without waming, of the yard engine against the 
rear of the train, under the orders of the train master, through the con- 
ductor of the train, to the yard master, to take cars out of the train 
which had got in it by mistake, is an Injury occasioned by the négligence 
of fellow servants, for which, therefore, the railroad Is not liable, as, even 
if the train master is not a fellow servant, his order is proper, and the 
négligent exécution of It Is the cause of the Injury. 
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Action by one Martin against the Chicago & Alton Kailway Com- 
pany for injuries received in its employment Heard on motion to 
set aside a nonsuit 

Heitman & Adams, for plaintiff. 
Wash Adams, for défendant. 

PBIEST, District Judge. The charge of négligence made in this 
case is that the train master, who had full charge of the work in the 
yards at Roodhouse, after the train with which the plaintiiï was con- 
nected as brakesman had been made up to go ont on the road, gave 
an order through the conductor in charge of plaintiff's train, to the 
yard master to take eut of the train thus made up three cars which, 
through inadvertence, had been put in it. In the exécution of 
this order, by the act of taking hold of the rear end of the train with 
the switch engine, the cars were moved forward, and caught plain- 
tiff's arm between the road engine and front car of the train while he 
was in the act of coupling the two together. No information of such 
movement or of thé intention to take the three cars out of the train 
was imparted to the plaintiff. This is the essence of the charge 
contained in a very voluminous and verbose pétition, which deals 
largely with immaterial facts, légal arguments, conclusions, and dé- 
ductions. Do thèse charges constitute a ground of recovery against 
the défendant, even if proven as charged? The safest guide to 
keep ever présent in the mind when discussing the relation of master 
and servant is that of the contract of employment, and the necessarily 
implied obligations which arise out of the simple engagement of 
the one to enter into the employment and service of the other. This 
chart will always afford a satisfactory and consistent solution of 
propositions that often présent themselves in a complex form. The 
measure of duty upon the one hand is the limit of liability, and, upon 
the other, the right to demand compensation for in jury sustained. 
So far as the master's duties to the servant growing out of the co»- 
tract of service are concemed, they are limited to the exercise of or- 
dinary care in providing a safe place to work, reasonably fit ma- 
chinery with which to do the work, and compétent fellow workmen; 
and for ail injuries which the servant may receive, not growing out of 
the violation of any of thèse positive and nonassignable obligations 
of the master, he undertakes, himself, to bear. Applying thèse • 
fundamental principles to the facts charged in the pétition, it is per- 
fectly manifest that the one who gave the order and thôse who exe- 
cuted it were fellow servants with the plaintiff, for whose neglect 
the master is in no wise held responsible. Both the order and the 
exécution of it were détails of the work which necessarily devolved 
upon the plaintiff's fellow servants, and neither of them was a per- 
formance of any of the personal obligations of the master arising 
out of the contract of employment Bailroad Co. v. Baugh, 149 U. S. 
368, 13 Sup. et. 914; Eailrdad Oo. v. Hambly, 154 U. S. 349, 14 Sup. 
et. 983; Railway Co. v. Needham, 11 C, C. A. 56, 63 Fed. 107. But 
if we were to concède that the order given, and which is character- 
ized as a négligent one, falls within the purview of the master's 
V, 65 F. no. 4 — 25 
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Personal nMertaking, ûo différent resuit would foUow. Tte order, 
in and of itself, was a perfectly proper one; one which the situation 
and circumstances required to be given. The fault, if any, which 
resulted in the plaintiff's injuries, attended th.e exécution of the 
order as an incident of that act, and was not naturally or necessarily 
inhérent in or résultant from the order. It was the fault of those 
who w.ere, called upon to exécute the order. If in carrying out the 
order those in charge of the work had reason to suppose that some 
one connected with the train already made up might be in a position 
of péril from nloving it those circumstaùces would require them to 
give "timely warning beforé attaching the switch engine onto the 
train, and thé f ailurè to give such wàming, under such circum- 
stances, inight be an act of négligence; but it was the carelessness 
of those appointed to do the work, who are fellow serrants with the 
plaintiff, and not a natural conséquence of the giving of the order. 
The train master, when giving thé order, had the right to assume 
that it ^OTïld be properly carried but; that those appointed to exé- 
cute it would exercise ail reasonable and needful caution in doing 
so. No one could for a moment reasonably contend that it would 
be incumbent upon the train master, every time he ordered a train 
out on the road, to caution the engineer tô blow the whistle at sta- 
tions and at public croesings, and to run trains so as to avoid négli- 
gent injury of person or property, or specifically charge the brake- 
men that théy should be cautions and watchf ul in the performance 
of their several duties, giving warning where warning should be 
made, and admonition where circumstances required it. He has the 
right to présume that ail thèse things will be done as a necessary 
part of the servant's duty in connection with his work. Thèse are 
ail matters of detaU incident to the performance of the servant's 
duty. Gard v. Eddy (Mo. Sup.; December Term, 1894) 28 S. W. 979; 
Eelyea v. Railroad Co., 112 Mo. 95, 20 S. W. 480. 

Plaintiff has presented an amended pétition, and asks that the 
motion to set aside the nonsuit be sustained, in order that he may 
file it. The application cornes too late, but, even were it within the 
proper time, the légal aspect of this case would not be modified by it. 
The motion to set aside nonsnit will be overruled. 



KIRTLBY et al. v. CHICAGO, M. & ST. P. RY. CO. 

(Circuit Court, "W. D. Missouri, W. D. January 21, 1895.) 

No. 1,978. 

Accident on Railsoad Tkack — Mutual Négligence. 

Recoyery cannot be had of a railroad for the death of a person killed 
whlle ■Walklhg on Its tracks, notwlthstanding persons were In the habit of 
walklng there, where the persons In charge of the engine dld not discover 
him in time to prevent the accident, though, by the use of ordinary care, 
they might hâve done so, deceased having been in fuU possession of his 
facultles, and négligent in not observlag the engine. 

Action by Lulu Kirtley and others against the Chicago, Milwaukee 
& St Paul Railway Company. 
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Plaintiffs sue for the death of their father. He was klUed whlle walking 
on one of the defendant'a double tracks wlthin the city of Kansas, by a single 
engine, movlng with the tender forward. The accident occurred on a fair 
day, between 9 and 10 o'clock in the morning, at a place where tiie deceased 
had an unobstructed vlew, both before and behlnd Mm, of more than a 
thousand feet along the track. He was walking westward, and on the north 
one of the two tracks. The north track was used by trains going westward. 
and the other by those moving in an opposite direction. The deceased had 
been traversing the South track, until, a few feet before he was struck, he 
discovered the train approaching him, and he turned from ofC that, and 
moved towards the north track. Whether he got upon it further than the 
south rail does not dlstinctly and deelsively appear. Just at thls time alarm 
whistles were given by the engine (which was approaching him from the rear, 
and by whîch he was struck) a few feet distant from him, which he did not 
seem to heed, and hence was immedlately struck and killed. There is no évi- 
dence that the engineer actually saw the deceased until the alarm whistles 
were given, when It was then too late to avert the accident. The tracks at 
the point of the accident were on an elevated embankment, and were not 
intersected by any streets which crossed them at the level. There was testl- 
mony tendlng to show that it was somewhat the common pràctlce for pedes- 
trlans to occupy thèse tracks in going from one point to another In the clty. 
The jury were directed to find a verdict for the défendant, whereupon the 
plaintiffs took a nonsuit, and now move to set it aside. 

Ed. G. Taylor, for plaintiffs. 

Pratt, Ferry & Hagerman, for défendant. 

PEIEST, District Judge (after stating the facts). TMs case, in its 
every essential feature, so closely resembles that of Kailway Co. v. 
Moseley, 6 C. G. A. 641, 57 Fed. 921, that it is quite sufficient, for 
the justification of the action of the court in giving the peremptory 
direction to the jury, to refer alone to that case; but counsel con- 
tend that there is a cliarge in the pétition hère which was not 
made in the one in that case, and an élément présent hère 
not noticed there. We think counsel in this is mistaken. The facts 
upon which counsel seek to distinguish this case from that were 
présent there as conspicuously as hère, but, because they were not 
so prominent and décisive of the case as those dwelt upon by the 
court, they appear not to hâve been directly commented upon. In 
addition to this, the charge of the trial court in that case obviated 
the necessity of reviewing those théories which are now called to 
my attention as distinguishing that case from this. In that case 
there was a contention that the plaintiff ought to recover because 
the defendant's servants saw him, and might, by the exercise of or- 
dinary care, hâve averted his injuries; and also that, by the exercise 
of ordinary care, they would hâve discovered him in time to hâve 
avoided injuring him. Upon thèse two issues the trial court chargea 
asfoUows: 

"But there can be no recovery In thls case on the ground that the engineer 
and fireman saw him, and mlght hâve avoided injuring him for thls reason. 
There Is no évidence in the case tendlng to show that either the engineer 
or flreman saw him before he was struck. That being so, the plalntlfiC is 
not entitled to recover upon the ground which I last stated. The plaintiffs 
attorney contends that under other circumstances the plaintlfC would be enti- 
tled to recover, and he further contends that such circumstances exist In 
thls case, and can be proven; that Is to say, the plalntifC's attorney contends 
that the engineer and dreman, although they did not see him, by èxercistng 
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such reasonable care as they were bound to exercise might hâve discovered 
the plaintiff on the track, and the danger he was in, In time to hâve avoided 
Injurlng him. He further contends that they did not exercise such care, 
and on that ground he asks a verdict at your hands. The court is of the 
opinion, and the court so instructs you, that there can be no recovery on the 
ground last stated; that is to say, there can be no recovery on the ground that 
the engineer and flreman were at fault In not discovering the plaintiff on the 
track; and the court is of that opinion for the following reasons: It Is true 
that It was the duty of the engineer and flreman to exercise ordinary care lu 
looking out for persons and objects who might be ahead of them on the track, 
but it was also the duty of the plaintiffl to exercise care to see that he was 
not overtaken by the trains or engines approaching him from the front or 
rear. The obligation restlng on the engineer and flreman to look out ahead 
was no greater than the obligation restlng on the plaintiff to keep a careful 
lookout to the rear. If the engineer and flreman in this case were at fault, 
in the mère matter of watching the track, the plaintiff was equally at fault 
in the same respect; and you are aware when two persons are equally at 
fault, and one of them is hurt, he cannot recover of the other. For that rea- 
son, I say to you, gentlemen, that you cannot render a verdict for the plaintiff 
in this case on the ground that the engineer and flreman were gullty of 
neglect in not discovering him on the track before he was struek. Conceding 
that they were gullty of neglect In that regard, plaintiffl hlmself was gullty 
of the same specles of neglect in not discovering the engine. Both were at 
fault, and, under thèse circumstances, he Is not entitled to recover on account 
of the particular neglect last mentioned." 

It is true tMs theory concerning the want of exercise of care 
after discovering the péril of one upon the track, or the failure to 
exercise ordinary care in discovering the péril of one on the track, 
— the theory now put forward with earnestness in this case, — ^waa 
not descanted upon at length in that We will give our understand- 
ing of the principles which form the component éléments of that 
rule of law which permits a recovery by the plaintiff, although he 
may be in a condition of négligence, if by the exercise of ordinary 
care the défendant could hâve avoided injury ta him after discovering 
his péril. Such a rule has its origin in the opinion of the court in 
the case of Davies v. Mann, 10 Mees. & W. 546, where it is said : 

"This subject was fuUy consldered by this court in the case of Bridge v. 
Eailway Co. [3 Mees. & W. 246], where, as appears to me, the correct rule 
Is laid down concerning négligence, namely: That the négligence which Is 
to predude a plaintiff from recovering in an action of this nature must be 
such as that he could, by ordinary care, hâve avoided the conséquences of 
the defendant's négligence. I am reported to hâve said in that case, and I 
believe quite correctly, that the rule of law is laid down with perfect cor- 
rectness in the case of Butterfleld v. Forrester [11 East, 60], that although 
there may hâve been négligence on the part of the plaintiff, yet unless he 
might, by the exercise of ordinary care, hâve avoided the conséquences of the 
defendant's négligence, he Is entitled to recover; If by ordinary care he 
might hâve avoided, he Is the author of his own wrong." 

This case has been much misunderstood and maligned, and its 
principles put to very unjust uses and applications. Analysis of it 
will demonstrate the perfect soundness of its reasoning, and the 
validity of the principle there laid down. Every principle must be 
tested by the particular facts in relation to which it is announced. 
The facts in this case, briefly stated, are thèse: The plaintiff turned 
his ass out on the highway, fettered, to graze, and abandoned him. 
The defendant's servant, coming along with a wagon and team, care- 
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lessly ran over the animal, for the injuries in conséquence of which 
the plaintiflf brought action. Of course, it could not be predicated 
of the animal that it was guilty of négligence, and its owner was not 
présent; so that, notwithstanding it was the duty of the owner not 
only to keep the animal from doing harm, but eut of harm's way, he 
had not the opportunity of knowing that it was exposed to danger 
through the négligence of defendant's servant. On the other hand, 
it was not only the duty of the defendant's servant to keep a lookout 
to avoid harming anything which might be upon the public highway, 
but he had also, what the plaintiff had not, the présent opportunity 
to know that the plaintiff's animal was exposed to danger through 
his careless driving. So that, when the rule in Butterfleld v. For- 
rester was invoked, the court, in effect, said : 

We admit the rule in that case to be perfectly accurate, but it is not ap- 
plicable to the conditions in this; for In this case, while the duty to watch 
ont was allke incumbent upon the plaintiff and the defendant's servant, yet 
the servant had in the discharge of that duty imposed upon him an oppor- 
tunity to know of the anlmal's danger, and with that knowledge the povver 
to avoid the Injury, while the plaintifC had not; and therefore the plaintiff's 
neglect was not a présent co-operating cause of the injury, but nierely au 
attendant condition. If the plaintifC had been présent in charge of the animal, 
with an opportunity to know of the danger to which it was or might be ex- 
posed through the négligence of the defendant's servant, and with that knowl- 
edge, or such as he would hâve gained by givhig attention to the duty in- 
cumbent upon him by reason of the clrcumstances surrounding hIm, coukl 
hâve avoided the effect of the defendant's servant's négligence, it would 
hâve been perfectly proper and just to hâve applied the rule of Butterfleld 
V. Forrester. The rule deducible from the case of Davies v. Mann is that 
where both parties are under obligation to anticipate, and hâve contemporane- 
ous opportunltles to know of, a danger which may be Impending, and, with 
the knowledge which would corne from the performance of the duty and the 
observance of the opportunity, hâve the capacity to avoid the danger, and 
both fail to discharge the duty or employ the opportunity. and one or both 
be injured in conséquence, neither can recover of the other. 

No well-eonsidered case has fallen under my observation which can- 
not, by close and analytical study, be made to fall within the rule 
which we hâve just stated. This principle has been invoked in cases 
wherein there was not a mutual or like duty of -vigilance, as in the 
cases of Huelsenkamp v. Railway Co., 37 Mo. 537; Walsh v. Trans- 
Ix)rtation Co., 52 Mo. 434; or in tiiose cases where like duties rested 
upon the party injured and the party charged with liability, and like 
opportunities to know of the danger in which the injured party was, 
but with a want of capacity on the part of the injured person (which 
was imparted to the tort feasor at the time) to avoid injury. This 
latter principle may be illustrated by supposing one, lawf ully upon a 
railway track, suddenly prostrated, in the full possession of his 
sensés, yet powerless to extricate himself from an approaching train, 
in which condition he is negligently run onto and killed. In such 
a case both parties were alike neglectful of their duties to watch. 
Both had contemporaneous opportunities to know of the danger of 
the one prostrate upon the track, but the driver of the engine could, 
by regarding the duty and opportunity, hâve stopped the engine be- 
fore striking him; the prostrate individual, through no fault of his, 
could not hâve avoided the injury. Unless the rule is applied with 
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a View to thèse discriminating ànd disfinguishing characteristics, ît 
résulta in foUy and injustice. It is tidicnlous as reasoriihg, and ac- 
cidentai in application. It is nothing more than a déclaration that, 
although both parties hâve contributed equally by théir fault to the 
in jury, the one who has snffered damage is to be exonerated, and the 
other punished, for the product of their mutual fault. No clearer 
statement of this principle can be made than that which is contained 
in the foUowing expression in the case of O'Brien v. McGlinchey, 68 
Me. 552, where it is said: 

"Thla rule applles usually in cases whén the plaintiffl or his property is in 
some position of danger f rom a threatened contact with some agency uuder 
control of the défendant, when the plaintiffl cannot, and the défendant can, 
prévent the injury." 

This, then, suggests an inquiry as to when a perilous situation ex- 
ista, so as to càll into application the principle which we hâve been 
discussing. This is not a question of fact purely, but, like the ques- 
tion of négligence itself, is a mixed question of law and fact, or, 
upon undisputed facts, is purely a question for the court. The verj- 
moment a person starts in the direction of a railway track, with the 
purpose to cross it, he is conf ronted with périls, unless he uses a 
proper degree of care to avoid trains which may be passing; but if 
he looks and listens, as a prudent man should, he is in no greater 
danger than if he were elsewhere. So a man upon a railway track 
is in no more danger from an engine approaching him 100 feet away, 
if by looking or listeuing he could see or hear it, and, seeing or 
hearing it, get out of its way, than if the engine was a mile away. 
From this we infer that so long as a person can, by the proper exer- 
cise of care, avoid a danger which might otherwise be impending, he 
is not in that dangerous situation contemplated by the rule which 
we are discussing, and which calls for active efforts of prévention on 
the part of trainmen. 

From this discussion of the law it is easy to make application to 
the facts in this case. The deceased was in a situation which im- 
posed upon him, for his personal safety, a duty of constant vigilance. 
Upon the other hand, the défendants servants had no reason to an- 
ticipate that trespassers would be upon the defendant's track, and 
hence was, under no duty to look out for them. The deceased had 
an opportnnity, by the exercise of vigilance, of seeing and knowing 
of the approach of the engine by which he was struck. The defend- 
ant's servants might also hâve seen him if they had been on the 
lookout for him. The deceased having regard for his duty, and 
availing himself of the opportunity to know of the approach of the 
engine, had the ability, by a single step, to hâve gotten out of the 
way of the engine. If the defendant's servants had seen the de- 
ceased, they might also. hâve stopped the engine, and hâve avoided 
injury to the deceased. Thus, it will be seen, of the three éléments 
which go to make up a completed transaction in the relation of direct 
causing agencies, aÛ of them were présent and operating on the side 
of the deceased, whereas only two lay on the side of the defendant's 
servants; and in cases of that charaçter the principle hère invoked 
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and insisted upon has no sort of application. Conceding that there 
was a duty upon the defendant's servants to anticipate tliat persons 
would be upon the track, tMs is set off by tbe duty on tbe part of 
the deceased to anticipate that trains would run on the track, and 
hence to keep a lookout for them. Conceding that a careful look- 
ont on the part of the defendant's servants would hâve revealed the 
deceased on the track, this is set off by the fact that a diligent out- 
look by the deceased would hâve revealed the approach of the en- 
gine at hls rear. Conceding that the defendant's servants might 
hâve stopped the engine by the exercise of ordinary care before run- 
ning ontO the deceased, this concession is set off by the indisputable 
fact that the deceased after he might hâve discovered the engine, 
and even at a later stage in the events which led up to the catastro- 
phe, might hâve stepped aside and hâve avoided the engine. In 
addition to this, there is no évidence that the deceased was in a 
position of perU a suf3cient length of time to enable those in charge 
of the engine to realize his péril, or do more to protect him froin in- 
jury than was done. The évidence disclosed the fact that, so soon 
as the deceased was discovered in danger from the engine by those 
in charge of it, alarms were given, and there is no proof that they 
could hâve done more than they did to avert ihe sad accident. 
The évidence shows that the engineer did make an effort to notify 
the deceased of his danger, while it shows no response to this admoni- 
tion on the part of the deceased, This, at least, manifests a willing- 
ness upon the part of the engineer to do ail in his power to save the 
deceased from harm; and we cannot justly présume, in the face of 
such actual efforts, that the engineer would bave relaxed any ef- 
forts that under the stress of circumstances might hâve occurred 
to an agitated mind to avert the accident. We are not to judge 
of the care exercised under circumstances of this kind, by a de- 
liberate retrospect of the facts, because we can never place our- 
selves, by a calm analysis of the features of thèse occurrences, in 
precisely the same frame of agitation as those who are actors in 
such events. If tlie engineer did ail that reasonably occurred to him 
to do, confronted, as he was, by a pressing emergency, we cannot 
censure him because, after deliberate reflection over the events, we 
can point out something else which he might hâve done to hâve 
averted the calamity. The extremity of the situation was not of the 
engineer's making. It was created by the deliberately unlawful 
a et of the deceased, and it would be unjust to charge the engineer 
and défendant with fault because his mind did not operate with the 
same délibération which we hâve a right to expect if he were con- 
fronting an anticipated occasion usually within the Une of his ex- 
périence. If the deceased had manifested one-half the effort for his 
own protection that the engineer displayed, his life might hâve been 
saved. His wrongful act created the duty and necessity for the ex- 
ercise of care upon the part of the engineer, and for his, and not the 
railway company's, interest, and thereby, so to speak, he made the 
engineer his agent for his safety; and hence he, and not the railway 
Company, should suffer should the engineev be at fault under the cir- 
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cumstances. Nothing short of an injury willfuUy or wantonly in- 
flicted, under such circumstances, shonld visit a liability upon a dé- 
fendant. We hâve thus seen that the principle contended for by the 
plaintiffs' counsel, that a recovery might be had notwithstanding the 
contributory négligence of the deceased, is without justification in 
principle, so far as its application to the facts of this case is con- 
cerned. 

We now turn to the questions of the deceased's contributory négli- 
gence, and a brief survey of the circumstances will be hélpful in the 
solution of this inquiry. It must be borne in mind that whatever 
care is imposed upon the défendant is in conséquence of the wrong- 
ful conduct of the deceased in going upon the raUroad tracks, and 
using them for common highway purposes. He was a trespasser, 
invading the rights of the défendant, and violating a positive stat- 
utory law, while the défendant was enjoying the use of its property 
in that manner to which it was dedicated, violating no law and do- 
ing no wrong. The deceased was in full possession of ail his facul- 
ties, and Imew from expérience and daily observation that many 
trains were continually passing to and fro over the track, and might 
hâve seen and heard the one by which he was struck, and by a 
single step hâve gone completely out of its way. We hâve, then, 
a case, in brief, of a person trespassing upon another in a place beset 
with dangers, abandoning ail care and effort for his own safety, and 
demanding of those whom he was wronging to anticipate his unlaw- 
ful conduct, and exercise for his protection more caution and 
greater care than he was willing to employ. This demand cannot 
be supported by law. Moore v. Railway Co., 24 N. J. Law, 268; 
Manly V. Railway Co., 74 N. G. 658; Raiiroad Co. v. Kean (Md.) 5 
Atl. 323; Tufl v. Warman, 5 C. B. (N. S.) 585; Frazer v. Raii- 
road Co. (Ala.) 1 South. 85. Contributory négligence, in its prac- 
tical fonn, is the failure of plaintitï to exercise that degree of care 
which is incumbent upon him by reason of his circumstances and 
surroundings, and which would enable him to avoid the effect of the 
defendant's négligence. As évidence tending to establish a liability, 
some proof was oflered tending to show that it was customary for 
footmen to travel along the track at the point where the deceased 
was struck. Conceding, for the présent, that the frequency of per- 
sons upon the tracks would call for the employment of greater care 
in the opération of the defendant's trains than under other circum- 
stances, and created a duty to anticipate their présence there, yet 
the degree of care to be exacted of the traveler is not diminished in 
the proportion that the degree of care of the raiiroad operatives is 
increased. The care of the respective persons is increased in equal 
ratio as the proportion of possible dangers of accident is increased. 
It is a rule of common sensé that persons ordinarily prudent will 
exercise watchfulness to avoid danger in proportion as the sources of 
péril by which they are surrounded are few or great, or are capable of 
slight or more serious injury. If the instruments from which dan- 
ger may be apprehended would be capable of inflicting only slight 
injury, a less degree of care on the part of the person exposed would 
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be exacted than if the instruments were capable of inflic ting dis- 
tressing, and perhaps fatal, injuries. As was well said by the su- 
prême court of Missouri in Harlan v. Railway Co., 65 Mo. 24 : 

"The increased care exacted of the company on the one hand, and of tlie 
public on the otber, is etjual, and leaves the question of liability of the com- 
pany to an adult person of Sound mind, in the enjoyment of the sensés of 
sight and hearing, dépendent upon the ruie applicable If the accident had 
occurred at any point on the road." 

It follows from tiûs, conceding that tlie defendant's servants are 
bound to exercise care because they might reasonably anticipate 
the présence of persons on the track, that this did not absolve to the 
slightest extent the deceased from the exercise of ordinary vigilance, 
having regard to the périls of his surroundings, for his own safety. 
He was the person who was in danger. It would be unusual that 
an injury should befall those in charge of the engine, or the engine 
itself, from a collision with an individual, but very natural that 
in such collision the individual should sustain serious, and per- 
haps fatal, injuries. The deceased, therefore, had the greatest 
inducement and greater reason to be alert and watchful, and this 
duty should never abate while a person is upon a railroad track. 
The books abound with authorities to the effeet that one approach- 
ing a railroad track is bound to exercise his faculties in order that 
he may discover, and discovering avoid, collisions with trains that 
may be passing. Is it reasonable to exact this degree of care before 
one comes into a position of actual péril, and then relieve him when 
in a position of actual péril? The deceased, in going upon the track 
without the use of his sensés of sight and hearing, was in a situation 
of péril continuously, and each moment that he lingered brought 
him nearer and doser in the présence of immédiate danger. His 
duty was one of constant and unremitting vigilance so long as he re- 
mained upon the track. It continued down to the very instant of the 
collision, as a prominent factor to its accomplishment. The latest 
hope of rescue was within the power, and the exclusive power, of the 
deceased, had he exercised proper care; for he could, in an instant, 
having discovered the near approach of the train, hâve stepped ont 
of its way, when it would hâve been too late possibly to hâve stopped 
the engine. So that, in point of time, his neglect is more proxi- 
mate to the harmful act than that — conceding there was some — 
of the defendant's servants. The views which we hâve herein ex- 
pressed are amply supported by one of the latest décisions of tlie 
suprême court of the United States. Elliott v. Eailway Co., 14 Sup. 
Ot. 85. The motion to set aside nonsuit will be overruled. 
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(Circuit Court of Appeals, Sixth Circuit. January 8, 1895.) 

No. 150. 

CONSTITUTIONÀI, LAW — RiOHT TO JuRT TrIAL— PARTITION. 

The circuit courts hâve no power to hear, on theîr law side, pétitions for 
partition of lands, under a state statute whlch provides for the détermina- 
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tion «{questions arlsing In such proceedings- without à jury, slnce actions 
(or partition are among the sults at common law in whlch, under the con- 
stitution of the United States, trial by jury is preservedr but jurisdiction 
may be taken in equity, partition belng a recognized head of equity juris- 
prudence. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

ïhis was an action by J. Hairston Seawall and others against J. 
M. Klever and Edmund Klever to recover an undivided interest in 
certain lands, the demand for relief also joining a prayer for parti- 
tion of the premises. A judgment was rendered for the plaintiffs 
for the relief demanded. Défendants brought error. The circuit 
court of appeals afflrmed the judgment as to the recovery of the land 
claimed and mesne profits, but directed further argument as to the 
power of the circuit court to entertain the proceeding for partition 
on its law side. 65 Fed. 373. 

Mills Oardner and Humphrey Jones, for plaintif s in error. 
Matthews & Oleveland, for défendants in error. 

Before TÂFT and LURTON, Circuit Judges, and SEVEREN8, 
District Judge. 

TAFT, Circuit Judge. This was a proceeding in error to review 
a judgment for plaintiff in an action at law in the circuit court to 
recover an undivided one-third interest in certain real estate in the 
Southern district of Ohio, for mesne profits, and for partition, under 
the Ohio statute. In an opinion announced May 14, 1894, we af- 
flrmed the judgment for the undivided interest in the land and for the 
profits, but we reserved the question for further argument whether it 
was within the power of a circuit court of the United States to hear 
and détermine on its law side a pétition for partition of lands under 
the statute of Ohio. Further argument bas been had, and we are 
now to décide the point reserved. 

Partition under the Ohio statute is now a civil action, under the 
Ohio Code of Civil Procédure (McEoberts v. Lockwood, 49 Ohio St. 
374, 34 N. E. 734), though it has not always been so regarded (Barger 
V. Cochran, 15 Ohio St. 460). By section 5756, Rev. St. Ohio (Smith 
& Benedict), it is provided that: 

"A person entitled to partition of an estate may flle hls pétition therefor 
in the court of common pleas, setting forth the nature of his tltle, and a perti- 
nent description of the lands, tenements or hereditaments of which partition 
is demanded and naming each tenant in common, co-parcener, or other per- 
son Interested thereln, as défendants." 

Upon the âling of the pétition, a summons issues against the de- 
fendants, undér section 5035 of the Civil Code. Thereafter the de- 
fendants may flle answers under sections 5059 and 5070, and the 
plaintiff may reply under section 5079. By section 5757 it is pro- 
vided that: 

"If the court flnd that the plalntifC [In partition] has a légal right to any 
part of such estate, it shall order partition thereof in favor of the plaintiff 
and ail parties in interest, appoint three disinterested and judicious freehold- 
ers of the vicinity to be commissloners to make the partition, and order a writ 
of partition to Issue." 
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By section 5758 the writ issues to tlie sheriff, commanding him, by 
the oaths of the commissioners, to cause to be divided and set off to 
the parties the land in question as the court shall order. By section 
5759 the commissioners are required to set apart the land "in such 
lots as will be most advantageous and équitable, having due regard 
to the improvements, situation and quality of the différent parts 
thereof." By section 5762 the commissioners are to appraise the 
land when, in their opinion, it cannot be divided without manifest in- 
jury to its value, and report their action to the court; and, if this is 
approved by the court, one or more of the parties shall be permitted 
to take the land at the appraised value. If the land is not taken at 
the appraisement, then by subséquent sections the land is to be sold, 
and the proceeds are to be divided. The suprême court of Ohio bas 
decided that in the statutory action for partition the parties are not 
entitled to a jury. McRoberts v. Lockwood, 49 Ohio St. 374, 32 N. 
E. 734. If, therefore, on the pétition and answers in a partition pro- 
ceeding, a controversy should arise, — for example, as to whether the 
plaintifl was entitled to one-third or one-half of the land, — the issue, 
whether of fact or law, must be settled without a jury, and by the 
court alone. We are of opinion that the circumstance that the par- 
ties are not entitled to a jury in the proceeding for partition under 
the statute of Ohio requires a United States court to décline to as- 
sume jurisdiction over such a proce.eding except on its equity side. 

The seventh amendment of the constitution of the United States 
provides that "in suits at common law, where the value in contro- 
versy shall exceed twenty dollars, the right of trial by jury shall be 
preserved." Before the adoption of the constitution, suits for par- 
tition could be brought either at the common law or in equity. In 
the common-law action for partition the gênerai issue was raised by 
the plea "non tenent insimul." It was triable before a jury (Ohit. 
PI. [6th London'Ed.; llth Am. Ed.] 1394, note); and such is the 
procédure under many of the state statutes for partition (Clapp v. 
Bromagham, 9 Oow. 530 ; Hewlett v. Wood, 62 N. Y. 75 ; Covington 
V. Covington, 73 N, G. 168; Harding v. Devitt, 10 Phila. 95; Ham v. 
Ham, 39 Me. 216). When suits for partition under such statutes 
are brought into the United States courts, either by original action 
or by removal, there is no difQcuIty in assigning them to the law side 
of the court Thus, the partition statute of Massachusetts provided 
for the trial of the issues raised in an action for partition by jury as 
in other cases (Act March 11, 1784, as amended by Act Feb. 14, 1787); 
and Mr. Justice Story took jurisdiction on the law side of the court 
of a suit brought in a state court under thèse acts, and removed to 
the United States court (Ex parte Biddle, Ped. Cas. No. 1,391, 2 Meu- 
son, 472). The same learned justice, in l'arsons v. Bedford, 3 Pet 
452, in defining the meaning of the plvrase "common law," as used in 
the seventh amendment to the constitution, above quoted, said (page 
445): 

"The phrase 'common law,' found In thls clause, Is used in contradistlnctlon 
to equity and admlralty and maritime jurisprudence. The constitution had de- 
clared, In the third article, 'that the judicial power shall extend to ail cases 
In law and eqult>' arising under thls constitution, the laws of the United 
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States, and treatles made or whlch shall be made under their authority,' etc., 
and to ail cases of admiralty and maritime jurisdiction. It is well known that 
in civil causes in courts of equity and admiralty juries do not intervene, and 
that courts of equity use ttie trial by jury only in extraordinary cases, 
to Inform the conscience of the court When, therefore, we flnd tliat the 
amendment requlres tliat the rlght of trial by Jury shall be preserved, In 
sults at common law, the natural conclusion is that this distinction was prés- 
ent to the minds of the framers of the amendment. By 'common law' they 
meant what the constitution denomlnated in the third article 'law'; not 
merely suits, which the common law recognized among its old and settled 
proceedings, but sults in whlch légal rights were to be aseertalned and de- 
termined, in contradistlnctlon to those where équitable rights alone were 
recognized and équitable remédies were administered; or where, as in the ad- 
miralty,' a mixture of public law and of maritime law and equity was often 
found in the same suit. Probably there werefem, if any, states in the Union in which 
some neé légal remédies, differing from the old commonlaw forms, were not in use, but 
in which. liowever, the trial hy jury had intervened, and the gênerai régulations in other 
respects were according to the course ofthe eommon-law. Proceedings in cases of par- 
tition, and offoreign and domestie attachment, might le cited as examples variously 
adopted and modified. In a JHst sensé the amendment, then, may well be con- 
strued to embrace ail sults which are not of equity and admiralty jurisdiction, 
whatevermay be thepeculiarform whlch they may assume to settle légal rights. 
And congress seems to hâve acted with référence to this exposition, in the judi- 
ciary act of 1789, c. 20 (whlch was contemporaneous wlth the proposai of this 
amendment); for in the 9th section it Is provlded 'that the trial of issues in 
fact in the district courts, in ail causes except civil causes of admiralty and 
maritime jurisdiction, shall be by jury'; and in the 12th section it is provlded 
that 'the trial of issues In fact in the circuit courts shall, in ail suits, except 
those of equity and of admiralty and maritime jurisdiction, be by Jury'; and, 
agaln. In the 13th section, It Is provlded that the trial of issues in fact, in the 
suprême court, in ail actions at law against citizens of the United States, shall 
be by Jury.' " (The itallcs are ours.) 

The twelfth section of the judiciary act of 1789, above quoted, is 
now embodied in section 648 of the Kevised Statutes. 

It follows from the foregoing that every civil action provided by 
state statute not of equity and admiralty jurisdiction is a suit at com- 
mon law, within the meaning of the seventh amendment, and that the 
United States courts, if they assume jurisdiction in sueh an action at 
ail, must afford a jury trial, even though this is contrary to the spirit 
and letter of the state statute. But partition was cognizable either 
at law or in equity before the adoption of tlie constitution. It is 
and has been for centuries a well-recognized branch of equity juris- 
prudence. When, therefore, a statutory proceeding for partition 
cannot be heard in a United States court on the law side, without 
affording a jury trial, and thereby doing violence to the forms of pro- 
cédure provided in the state statute, it seems to us to be the duty of 
the court to décline to take jurisdiction of it as a court of law, and 
to direct that it be brought in equity, where no jury need be had, and 
where every remedy provided by the statute may be amply adminis- 
tered. We are fully supported in this conclusion by the décision of 
the suprême court of the United States in Bank of Hamilton v. Dud- 
ley's Heirs, 2 Pet. 492. That was a writ of error to a judgment in 
ejectment in the circuit court of the United States for the district 
of Ohio. The occupying elaimant law of Ohio provided that the de- 
fendant should not be evicted until he should be fully paid the value 
of his lasting improvements, made in good faith, préviens to his re- 
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ceiving notice of the suit, unless the défendant should refuse to pay 
the plaintiff, at his élection, the value of the land without the im- 
provements. The second section directed the court to make the 
Taluation prescribed in the preceding section by commissioners. A 
verdict was found for the plaintiff, whereupon the counsel for the 
défendant moved the court, in accordance with the state statute, to 
appoint commissioners to value improvements. This motion was 
overruled, and judgment was rendered for plaintiff. The action of 
the court was assigned for error. The suprême court aflirmed the 
action of the court below. Chief Justice Marshall used this language 
in delivering the opinion of the court: 

"The seventh amendment to the constitution of the TJnited States déclares 
that 'in suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be presepved.' This is a suit 
at common law and the value in controversy exceeds twenty dollars. The 
controversy is net confined to the question of tltle; the compensation for im- 
provements is an important part of it, and, if that is to be determined at com- 
mon law, It must be submitted to a jury. It bas been said that the occupant 
law of Ohio must, in conformity with the 24th section of the judiciary act, 
be regarded as a rule of décision in the courts of the United States. The laws 
of the States and the occupant law, llke others, would be so regarded, inde- 
pendent of that spécial enactment; but the exception contained in that sec- 
tion must be regarded likewise. The law, so far as it consists with the con- 
stitution of the United States and of the state of Ohio, is a rule of property, 
and, of course, a rule of décision in the courts of the United States; but that 
rule must be applied consistently with their constitution. Admitting that the 
législature of Ohio can give an occupant claimant a right to the value of his 
improvements, and can authorize him to retain possession of the land Ue has 
improved untll he shall hâve received that value, and assuming that they 
may also annex conditions to the change of possession, which, so far as 
they are constitutional, must be respected in ail courts, stUl that législature 
€annot change radieally the mode of proceeding prescribed for the courts of 
the United States, nor dli'ect those courts. In a trial at common law, to ap- 
point commissioners for the décision of questions which a court of common 
law must submit to a jury. But this inability of the courts of the United 
States to proceed in the mode prescribed by the statute dœs not deprive the 
occupant of the benefit it intended him. The modes of proceeding which 
belong to courts of chancery are adapted to the exécution of the law; and 
to the equity side of the court he may apply for relief. Sittlng in chancery, 
it can appoint commissioners to estimate improvements, as well as rents 
and profits, and can enjoin the exécution of the judgment at law until its 
decree shall be complied with." 

The analogy between the case cited and the one at bar in respect to 
the question we are discussing would seem to be complète. It is 
true that in courts of Ohio the statutory proceeding for partition 
has frequently been held not to be a suit in chancery, and, though 
termed a "spécial statutory proceeding," was heard on the law side 
of the state courts, before the new constitution of 1851 and the Code 
of Civil Procédure were adopted. Doane v. Fleming, Wright, 168; 
Penrod v. Danner, 19 Ohio, 218-221. But this ruling by the state 
court can hâve little or no bearing on the proper course to be taken 
by a United States court in determining whether such a proceeding 
is to be heard by it in law or in equity. The constitution of Ohio of 
1802 provided that the right of trial by jury should be inviolate, but 
the suprême court of the state had no diiflculty in reconciling with 
that provision the détermination, in an action of ejectment, of the 
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value of improvements by commissioners under the occopying claîm- 
ant's law, though the suprême court of the United States, as we hâve 
seen, had held it impossible, under the seventh amendment of the 
fédéral constitution. Hunt v. McMahan, 5 Ohio, 132. The f act that 
in a statC: court a proceeding is triable in an action at law does not 
affect the right and duty of the United States court, if the action is, 
under the fédéral System, cognizable in equity, to talie jurisdiction of 
it in equity. Mississippi Mills v. Cohn, 150 U. S. 202, 14 Sup. Ct. 75. 
It f ollows f rom what has been said that it was the duty of the 
circuit court, when the défendants below objected to the joinder of 
the pétition for partition with the action to recover real property, to 
dismiss the pétition for partition, with leave to the plaintiffs to file 
a bill in equity for the same purpose. The judgment of the court 
below in partition is reversed, with instructions to dismiss, for want 
of jurisdiction, so much of the amended pétition as prayed partition 
and the proceedings thereoii, at the costs of the plaintiffs. The costs 
in this court will be equally divided. 



VESET et al. V. SEAWAlL et al 

CRAWFORD et al. v. SAMB. 

(Circuit Court of Appeals, Sixth Circuit January 8. 1895.) 

Nos. 151 and 152. 

In Error to tlie Circuit Court of the United States for the Soutliein District 
of Oliio. 

Mills Gardner and Humphrey Jones, for plaintiffs in error. 
Matthews & Cleveland, for défendants in error. 

Before TAFT and LURTON, Circuit Judges, and SBVERENS, District 
Judge. 

TAFT, Circuit Judge. As in thèse cases the same question Is preseuted as 
that just now dlscussed, the same order must be made, reversing the case so 
far as partition proceedings are concerned, and affirmlng the judgment 1d 
ejectment See opinion in Klever v. Seawall (No. 150) 65 Fed. 393. 



VESBY V. SEAWALL et aL 

CRAWFORD et aJ. y. SAMB. 

(Circuit Court of Appeals, Sixth Circuit. May 14, 1894.) 

Nos. 151 and 152. 

In Error to the Circuit Court of the United States for the Eastem Division 
of the Southern District of Ohio. 

Mills Gardner and Humphrey Jones, for plaintiffs in error. 
Matthews & Cleveland, for défendants in error. 

Before TAFT and LURTON, Circuit Judges, and BARR, District Judge. 

TAFT, Circuit Judge. In thèse cases thé same question precisely is pre- 
sented which was decided In the precedlng case of Klever v. Seawall, 65 Fed. 
373. The same resuit, therefore, Is reached, and the same orders will be made. 
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WEBD V. UNITED STATES. 
(District Court, D. Montana. November 19, 1894.) 

1. United States Attornets— Fées— DotmLE Compensation. 

The provisions of 26 Stat 947; 27 Stat. 223, 714; Rev. St. § 837; and 
Supp. Rev. St p. 767, § 16,— that United States district attorneys for 
Montana shall, for services, receive double fées, applies not only to the 
regular fee of $20 aJlowed by Kev. St. § 824, in a criminal case, but to the 
counsel fee, not exceeding Ç30, which it provides they may be allowed, in 
addition to the regular fee, when a conviction is had in a criminal case 
before a jury. 

2. SAMB— EïTBA SbKVICBS— EXAMINING TiTLBS. 

A United States district attorney is entitled to extra compensation for 
examining the title to public property and making an abstract thereof, 
■ though not for giving an opinion on the title; this being part of his duty, 
under Rev. St § 355, requiring him to fumish to the attorney gênerai as- 
sistance or information in relation to the title to public property within 
his district. 

8. Samb— Action for Febs— Pétition. 

The pétition of a United States district attorney in an action for fées 
need not state how or when the account claimed was presented to the 
proper accounttng offlcer. 
4. Gbnebal Dbmukbbr— Plbading not Wholly Bad. 

A demurrer to a pétition on the ground that it. In either or ail of Its 
paragraphs, does not state facts constltuting a cause of action, wlU be 
overruled If, in any part of the pétition, facts are stated showlng a cause 
of action. 

Action by Elbert D. Weed against the United States for semceg 
rendered as United States attorney for tke district of Montana. 
Heard on demurrer to tbe pétition. 

Elbert D. Weed, in pro. per. 
P. H. Leslie, U. S. Atty, 

KNOWLES, District Judge. Petitioner, between tbe 21st da,y of 
February, 1890, and the 21st day of February, 1894, was a United 
States district attorney for the district of Montana. He brings this 
action against the United States to recover certain fées claimed to 
be due him as said attorney under and by virtue of certain laws ot 
congress, and also to recover certain charges made by him for ex- 
amining the titles to certain lands, and preparlng a report concern- 
ing the same, and giving a written opinion thereon to the attorney 
gênerai of the United States. The whole amount for which peti- 
tioner asks judgment is |980. 

The flrst claims he présents are for the fee of $40 each in the 
cases of the United States against Fred Partello and the United 
States against Julia D. Barnum. In both cases, indictments were 
found, and trials before a jury were had. 

The flrst clause of section 824, Rev. St., providing fées for district 
attorneys, etc., is as follpws: 

"On a trial before a jury. In civil or criminal causes or before a référée, 
or on a final hearing In equlô' or admiralty and maritime jurisdlction a docliet 
fee of twenty dollars." 

The balance of that clause has no bearing upon the question at 
issue. 
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In the appropriation act approTed March. 3, 1891, maMng appro- 
priations for législative, executive, and judicdal expenses of the gov- 
emment for the fiscal year ending June 30, 1892, it is provided: 

"That the marshals, district attomeys and clerks of the circuit and district 
courts of the districts of Washington, Montana, and North Dakota shall for 
the services they may perforai durlng the fiscal year hereln provided for 
recelve the fées and compensation allowed by law to like officera performlng 
Blmilar dutles In the districts of Oregon and Idaho." 

See 26 Stat 947. 

As I shall hâve to refer to thia matter in discussing another point 
in this case, I will refer to the fact that in 1892 and 1893 a similar 
statute Tvas enacted. See 27 Stat 223, 714. 

Section 837, Kev. St, provides: 

"The district attorneys and marshals for the districts of Oregon and Nevada 
shall be entltled to recelve for like services double the fées hereln provided, 
but nelther of them shall be allowed to retaln of such fées any sum exceedlng 
the aggregate compensation of such offlçer as hereln provided." 

In Supp. Kev. St. p. 767, § 16, I flnd that the fées allowed hy law 
to the marshal, district attorney, and clerks of the fédéral courts 
in the state of Idaho are the same as those allowed in the district 
of Oregon. In this case, petitioner allèges that he acted as a dis- 
trict attorney in the trial of the above-named défendants, and that 
they were tried before a jury upon an indictment I cannot see, 
from anything presented in the pétition, why he should not be allowed 
double the ordinary fee in such cases, which would be |40. If there 
was any reason for disallowing this charge, it has not as yet been 
presented to the court. 

The next point presented arises ont of this state of facts: Peti- 
tioner was allowed by the court, it is alleged in the pétition, upon 
his application, f60 each in certain cases named in the pétition, 
as an additional counsel fee. The cases, it is alleged, were criminal, 
and tried before a jury in the circuit court, and convictions obtained. 
The proper accounting ofiBcers of the government allowed $30 of the 
Ç60 in each one of the cases, but refused to allow the full $60 charged. 
Petitioner asks for a judgment for the $30 disaUowed. The cases 
were against Bernard Leopold, Adolph Bamaby, James T. Cîollins, 
Alfred A. Haslar, and James McGrath. The disallowed fées amount, 
under this head, to $150. • 

The last clause of section 824, Eev. St, provides: 

"When an Indictment for crime is tried before a Jury and a conviction 1» 
had the district attorney may be allowed In addition to the attomey's fee 
hereln provided a counsel fee in proportion to the Importance and dlfflculty of 
the cause, not exceedlng thlrty dollars." 

It wiU be observed that the term used is, "a counsel fee." In the 
case of U. S. v. Waters, 133 U. S. 208, 10 Sup. Ct 249, this allowance 
is termed "a counsel fee," "a fee," and "an additional fee." This fee, 
it will be observed by this case, is to be flxed and detennined, as 
a judicial act by the court Now, when this fee is flxed by the 
court the law above referred to steps in and doubles it To hold 
otherwise would be to hold that this allowance cannot be classed 
as à fee, ànd hence does not corne within the purview of the statute» 
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doubling fées of certain fédéral officers in specifled localities, which. 
hâve been cited above. There is no reason tbat I can see for 
doubling tbe other fées of a district attomey that does not apply 
to this fee. The truth is that the fées allowed an attomey who 
appears for the United States in criminal cases are so much less 
than is charged and paid in the sections named to attorneys for 
defending criminals that the courts feel tliat they should be libéral 
in awarding the allowances of a counsel fee in case of conviction. 
The govemment of the United States, in the administration of its 
criminal laws, ought to command the services of the most indus- 
trious, talented, and learned members of the bar. Without awarding 
a proper compensation, it will fail in securing such aid, and in- 
adequately perform this governmental function. I see no reason 
for holding that the charges specifled above are not proper, and in 
my judgment they should be allowed. 

The next point presented is as to the charges made for examining 
the titles to certain lands, in preparing a report upon the same, 
together with an opinion thereon, accompanied by a complète ab- 
stract of the same. The petitioner was a United States district at- 
tomey. Section 823, Kev. St., provides: 

"The foUowing and no other compensation shall be taxed and allowed to 
attorneys, solicitors and proctors In the courts of the United States to district 
attorneys * » • except in cases otherwise expressly provlded by law." 

Section 355, Eev. St., provides that: 

"The district attorneys of the United States upon the application of the 
attomey gênerai shall furnish any assistance or information in their power 
in relation to the titles to the public property lying wlthln their respective 
districts." 

It would seem from the balance of this section that this public 
property referred to lands such as would be required for arsenals, 
forts, etc. 

On page 18, § 3, Supp. Rev. St., it is provided : 

"That no civil offlcer of the government shall hereafter receive any com- 
pensation or perquisites directly or Indirectly from the treasury or property 
of the United States beyond his salary or compensation allowed by law; pro- 
vided that this shall not be construed to prevent the employment by the de- 
partment of justice of district attorneys as now allowed by law for the per- 
formance of services not covered by their salaries or fées." 

Section 770, Eev. St., provides: 

"For extra services the district attomey for the district of California is 
entitled to receive a salary at the rate of five hundred dollars a year, and the 
district attorneys for ail other districts at the rate of two hundred dollars a 
year." 

It is nowhere decided what is meant by "extra services." In an 
opinion delivered by C. H. Hill, assistant attomey gênerai, which 
opinion was approved by the Honorable B. H. Bristow, soliciter gên- 
erai, it was held that the examination of titles was no part of the 
offlicial duties of a district attomey, — in fact, that such employment 
was not such as necessarily pertained to the légal profession; that 
persons who are not attorneys at law often performed such services. 
In this opinion, that of Atty. Gen. Speed (11 Op. Attys. Gen. 433) is 
v.65F.no.4 — 26 
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• clted, wtérèili it was held that a district attorney was entitled to 
compensatioû for examining tlie titles to land purchased for tlie gov- 
emment TMs opinion of Atty. Gen. Speed was approved in an 
opinion of Mr. Browning. 12 Op. Atty. Gen. 416. Tliese opinions 
undoubtedly take the view that tlie duties of examining title to land, 
and making a» abstract of the same, are services of a différent cliar- 
acter'from thdse wUcli pertain to the office of district attorney by 
law or usage; and hence, according to Converse v. U. S., 21 How. 463, 
the district attorney would be entitled to charge therefor. 

There is one item that enters into the charge that, it would ap- 
pear to me, did pertain to his duties as an attorney, and that is 
giving an opinion upon the titles to the land which he examined 
and made abstracts of. The opinion as to the validity of title to 
land is a professional one, which pertains to that of an attorney 
and counselor at law, and, I think, must be classed as extra services. 
I think they are services which pertain to the office of district at- 
torney, under and by virtue of section 355, Eev. St. As the alléga- 
tions stand, I am unable to state what part of the charges of |500 
and what part of the $250 was made for the opinion as to the title 
to the land in question. This question may arise on the trial. 

This case came before the court upon a demurrer to the pétition. 
The flrst ground thereof was that the pétition, in either or ail of 
the paragraphs therein, does not state facts sufficient to constitute 
a cause of action. If, in any part of the pétition, facts are stated 
showing a cause of action, the demurrer upon this ground would 
hâve to be overruled. 1^6 second groUùd is that it is not stated 
how, or in what way or manner, or when, the claims were duly pre- 
sented to the accounting offlcers of the government, or to what par- 
ticular accounting officer. The third ground is that it is not alleged 
that said claims, or either of them, are made out in accordance with 
or in pursuance to the forms and rules adopted by the department 
of justice of the United States, to be made out before presented, 
as required by law, nor does the same show that said claims were 
reported and presented with plaintiff's vérification thereof, and a 
certificate of the clerk showing that they had been presented in open 
court and allowed by the court. It was not necessary to state how 
or when the account claimed was presented to proper accounting 
ofQcers. In regard to some of the claims, it is stated they were al- 
lowed by the court, and duly presented to the said accounting offl- 
cers and disallowed. Considering the gênerai character of the de- 
murrer, I think it should be overruled as to ail the counts charged 
in the pétition. 

UNITED STATES v. HOWELL. 

(District Court, N. D. Califomla. January 15, 1895.) 

No. 3,040. 

Cbiminal Law— Indictmbnt— Several Couhts. 

An Indlctment for having counterfelt money In possession may charge 
the offense in several separate counts, each alleging the possession of a 
différent dénomination of coin. 
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This was an indictnaent against Martin D. Howell for having 
counterfeit money in his possession. The défendant filed a plea in 
abatement to the flrst four counts of tlie indictment The district 
attorney demurred to the plea. 

Samuel Knight, U. S. Dist. Atty. 

Keddy, Oampbell & Metson and E. S. Pillsbury, for défendant 

MORBOW, District Judge. The défendant, by his counsel, has 
filed a plea in abatement to the flrst four counts of the indictment, 
on the ground that, in and by thèse counts, the crime with which the 
défendant is charged, viz. that of having counterfeit money in his 
possession, is split up into separate charges, as if they were for dis- 
tinct offenses. It is claimed that the offenses charged in thèse 
counts were ail committed by the défendant, if committed at ail, at 
the same time and place, and that they, in fact, constitute but one 
act and offense. The district attorney has demurred, and also 
answered in part, to the plea. The answer is made to that part of 
the plea which states that the défendant is charged, in the fourth 
count, with having in his possession 80 pièces of false, forged, and 
counterfeit coin, of the dénomination known as and called a "quar- 
ter dollar" or "twenty-five cent pièce." This accusation, it was 
claimed by the défendant in his plea, was one of the parts of the 
single offense split up in the indictment. The answer dénies that 
the charge contained in the fourth count is part and parcel of that 
set out in the flrst three counts. A référence to the indictment 
shows that the offense stated in the fourth count is alleged to hâve 
been committed on the 22d of June, 1892, while, in the other three 
counts objected to, the date of the commission of the offenses 
therein charged is tbe 21st of May, 1892. It was conceded at the 
argument, by counsel for the défendant, that the fourth count of the 
indictment set out a separate offense, and that it had been inad- 
vertently included in the plea of abatement with the flrst three 
counts to which objection is made. A separate offense being 
alleged, the plea as to that count must be overruled. Rev. St. U. S. 
§ 1024; Pointer v. U. S., 151 U. S. .396, 14 Sup. Ct. 410. 

This leaves the flrst three counts for our considération. As to 
thèse, also, the plea, in my judgment, is not well taken. The prac- 
tice, in criminal pleading, of inserting in an indictment two or more 
counts, which relate to but one and the same offense, varying the 
counts to conform to the évidence as it may be developed at the 
trial, is now well settled, and, indeed, justifled by the most enlight- 
ened sensé of justice. Were this practice not permitted, prosecu- 
tors would often encounter fatal variances arising upon the trial, and 
it is to avoid this that the cumulative method of pleading referred to 
has been devised and sanctioned. It is particularly useful when the 
criminative facts are not fully known to the prosecutor, or when the 
évidence that will be disclosed at the trial is uncertain, or when the 
nature of the défense cannot very well be anticipated. "There is no 
objection to stating the same offense, in différent ways, in as many 
différent counts of the indictment as you may think necessary, even 
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although the judgment on tlie several counts be différent, provided 
ail the counts be for félonies or ail for misdemeanors." Archb. 
Cr. PI. & Prac. (7th Ed.) 308. "Every cautions pleader will insert as 
many counts as will be necessary to provide for every possible con- 
tingency in the évidence; and this the law permits. Thus, he may 
vary the ownership of articles stolen, in larceny; of houses burned, 
in arson; or the fatal instrument and other incidents, in homicide. 
Hence a verdict of guilty on four counts, charging the murder to hâve 
been committed with a knife, a dagger, a dirk, and a dirk knife, is 
not double or répugnant, since the same kind of death is charged in 
ail the counts." Whart. Cr. PI. (9th Ed.) p. 204, § 297. In the case 
of State V. Gray, 37 Mo. 464, it was said: 

"The practice is well settled and flrmly establlshed In this state that a 
motion to compel the prosecution to elect the count on which the trial shall be 
had is always addressed to the discrétion of the court, and this court will 
not interfère with the exercise of this discrétion, unless It Is manifest that it 
has been abused to the obvions and palpable détriment of the accused. It 
is often indlspensably necessary to Include several counts in the same Indict- 
ment, to meet the proofs which may be given on the trial; and to arbitrarily 
compel an élection in ail instances would tend to cripple prosecutions and de- 
feat the ends of justice,"— clting State v. Jackson, 17 Mo. 544; State v. 
Léonard, 22 Mo. 449. 

In State v. Mallon, 75 Mo. 355, this language was used: 

"Nor did the court err in refusing to compel the state to èlect upon which 
count she would proceed. It is usual to frame several counts where only a 
single offense is intended to be charged, for the purpose of meeting the évi- 
dence as it may transpire at the trial, and in such cases the court will not 
compel the prosecutor to elect,"— citing State v. Porter, 26 Mo. 206; State v. 
Pitts, 58 Mo. 556. 

In the case of U. S. v. Dickinson, 2 McLean, 328, Fed. Cas. No. 
14,958, the court said: 

"This subject must dépend, in a great degree, on the exercise of a sound 
discrétion by the court. They will see that offenses shall not be so joined, in 
the same Indictment, as to deprive the défendant of any right which the law 
gives him. Expérience shows the proprlety, and, indeed, necessity, of char- 
ging the offense in différent ways, so as to meet the proof ; and, within the 
knowledge of the court, no injustice has been done, under this practice, to 
défendant; and we think that, in a case llke the présent, great injustice 
would be done to the public by compelling the prosecuting attorney to make 
an élection." 

And in Kane v. People, 8 Wend. 211, it was there stated : 

"In point of law, it is no objection that two or more offenses of the same 
nature, and upon which the same or a similar judgment may be given, are 
contained in différent counts of the same indictment It therefore forms no 
ground of a motion in arrest of judgment; neither can it be objected by vvay 
of demurrer or on a writ of error. Rex v. Young, 2 Peake, 228, note. It is 
every day's practice to charge a felony in différent ways in several counts, 
for the purpose of meeting the évidence as it may come out upon the trial. 
Each of the counts on the face of the indictment purports to be for a distinct 
and separate offense, and the jury very frequently flnd a gênerai verdict on 
ail the counts, although only one offense ia proved; but no one ever supposed 
that formed a ground for arresting the judgment. If the différent counts 
are Inserted in good faith, for the purpose of meeting a single charge, the 
court will not even compel the prosecutor to elect; and in the case of mère 
misdemeanors, which are only punishable by fine or Imprisonment, the 
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prosecutor is permitted to Joln and try several distinct offenses In the same 
Indlctment" 

In the case of People v. Thompson, 28 Cal. 215, the following lan- 
guage was used, Chief Justice Sanderson delivering the opinion of 
the court: 

"Under our praotlce, an indlctment must not charge more than one offense, 
but It may set forth that offense in différent forms, under différent counts. 
Cr. Prac. Act, § 241. • ♦ * Tlie object of allowlng différent counts is to 
provide against fatal variances between the material parts of tlie indlctment 
and tlie proofs brouglit forward in thelr support. Where a material fact is 
doubtful,— that is to say, where it is uncertain as to whlch of two or more 
conditions is the true one, and either Is equally effectuai in completlng the 
offense,— it is proper to frame a count embracing each, in order that there 
may be at the trial no fatal variance between the matters alleged and the mat- 
ters proTed." 

See, further, on this subject, Abb. Tr, Briefs, p. 183, § 325; Chit. 
Cr. Law, 248 et seq.; Eeg. v. Trueman, 8 Car. & P. 727; Reg. t. 
Bleasdale, 2 Car. & K 765; Ex parte Hibbs, 2<) Fed. 426; People 
V. Gates, 18 Wend. 311; Gonzales v. State, 12 Tex. App. 657; State 
V. Bell, 27 Md. 675; Engleman v. State, 2 Ind. 91; State v. Jackson, 
17 Mo. 544; People v. Liscomb, 60 N. Y. 599. It would seem that 
the practice of uniting several counts in one indictment is of com- 
paratively modem origin. O'Connell t. Queen, 11 Clark & F. 275, per 
Lord Denman; People v. Liscomb, supra. Each count is, in eflect, 
deemed to contain a separate offense. Young v. King, 3 Term. B. 
106; U. S. V. Dayenport, Deady, 264, Fed. Cas. No. 14,920. If one 
count is good, it wUl sustain the verdict. People v. McKinney, 10 
Mich. 54; Com. v. Hawkins, 3 Gray, 460. 

Section 1024 of the Eevised Statutes has been referred to as au- 
thority for including several counts In an indictment for the same 
oflPense. That section reads as foUows: 

"When there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions connected together, or for 
two or more acts or transactions of the same class of crimes or offenses, 
whlch may be properly joined, instead of having several indictments, the 
whole may be joined in one Indictment In separate counts; and if two or 
more Indictments are found in such cases, the court may order them to be 
Consolidated." 

While I hâve been referred to no case which directly involves the 
question peculiar to the case at bar, and construes this section with 
référence thereto, still I think that the interprétation to be given to 
that part of the section material to this controversy is that it is a 
législative récognition, in the courts of the United States, of the 
practice of incorporating several counts in an indictment for the same 
offense, to meetthe évidence as it may transpire; otherwise, how could 
there be "several charges against any person for the same act or trans- 
action." The case of Pointer v. U. S., 151 U. S. 396, 14 Sup. Ct. 410, indi- 
cates a gênerai nile applicable to this case. The suprême court had oc- 
casion to consider in that case section 1024, but it seems to hâve doue 
so in connection with the question as to the joinder of two of more 
distinct offenses in the same indictment, which the provision ex- 
presslv-authorizes. The point decided was that the trial court had 
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not abused the discrétion with: which it is clothed in denying the ap- 
plication of the défendant to compel tlie prosecutor, at tlie begin- 
ning of the' trial, and before the disclosure of the facts, of electing 
on which of two separate charges of murder he would proceed. It is to 
be observed, however, that the indictment there charged the défend- 
ant with. the murder of two individuals in four counts, two for each 
accusation, one count differing only f rom the other in that the words, 
"beat, bruise," were used instead of "eut, penetrate." This, obviously, 
was done to meet the évidence as it should be developed at the trial. 
No question was raised as to' the propriety of this method of plead- 
ing, and, if the discrétion of the court was deemed sufflcient to pro- 
tect the substantial rights of the accused with référence to an élec- 
tion between two or more offenses charged in the same indictment, 
certainly that discrétion exists in a case like the présent, where but 
one and the same offense is set ont, though averred differently in 
three counts, and where the only question can be whether the défend- 
ant is or will be prejudiced in any of his substantial rights at the trial 
by the System of pleading adopted. Now, while it is conceded by 
counsel for défendant that an indictment may contain several counts, 
each differently stating the same ofifense, it is contended that that 
practice does not'extend to, and permit of, the splitting up an 
offense into several parts, with as many counts. But I can see no 
good reason, if the practice is to obtain at ail, why it does not 
legitimately comprehend the method of averment employed in this 
case. In iny opinion, the distinction sought to be drawn by counsel 
for défendant between stating an oiïense differently and "splitting" 
it up, so to speak, is, so far as this case is concemed, without foun- 
dation in law, and purely technical. The idea that the offense with 
which the défendant is charged is thereby eut up into three parts, 
making as many distinct infractions of the law, is only technically, 
but not literally, true. If a criminal pleader is pèrmitted, by the 
now well-settled practice, to employ two or more counts in charging 
a single offense, varying them as he is advised so as to meet the 
proofs as they may transpire at the trial, I can see no valid reason 
why he may not adopt the course pursued hère, viz. of dividing the 
offense into three separate charges, varying each according to the 
dénomination of the counterfeit coin alleged to hâve been in the pos- 
session of the défendant. If the ownership of articles stolen may be 
varied, in cases of larceny (State v. Nelson, 29 Me. 329); or the 
fatal instrument, in homicide (Hunter v. State, 40 N. J. Law, 495); 
or as many charges of arson laid as there were houses consumed, al- 
though the flre was the resuit of but a single act (Reg. v. Trueman, 
8 Car. & P. 727), — ^I do not see why the pleader cannot include as 
many counts for the unlawful possession of counterfeit money as^ 
there are différent dénominations of coin, or, to carry the practice stiU 
further, for every pièce of money unlawfuUy possessed. While this 
practice, if carried too far, would become cumbersome and confusing, 
and might préjudice the défendant, still, so far as thèse counts 
are concemed, the court cannot now say, at this stage of the case, 
that the practice has been abused, or that the défendant is or will 



UNITED STATES V. HOWELL. 407 

be prejudiced. The court is not in a position to détermine now that 
tliese différent counts were not inserted in good faith, for the purpose 
of meeting a single charge, to preyent a fatal variance which may, 
under certain contingeneies, arise. Kane v. People, supra. But the 
real test of the whole question, I take it, is whether the défendant is 
prejudiced in any substantial way. In passing upon this feature of 
the case, "the court is invested with such discrétion as enahles it do 
justice between the govemment and the accused." Pointer v. U. 
S., supra. The défendant cannot be embarrassed or confounded 
in his défense, because if the three counts are, as it is claimed, ail for 
the same offense, his défense on one count must necessarily cover 
the others. Dividing the unlawful act into as many charges as 
there are dénominations of coin can make no différence in proving, or, 
on the part of the défendant, in meeting the prcof of, the single pos- 
session of the varions coins. Under any aspect of the question, it is 
difScult to appreciate upon what theory the défendant can complain, 
if none of his rights upon the trial are impaired, or likely to be. If 
a verdict of guilty on ail three counts meant absolutely that the de- 
fendant was to be deemed convicted upon three separate and dis- 
tinct offenses, entailing as many punishments, then the objection to 
this method of pleading a single offense would hâve great force, and, 
in ail probability, be conclusive of the question presented hère for 
décision, even before trial. But the method of pleading employed 
in the indictment, as to the possession of the alleged counterf eit coins, 
can lead to no such resuit. It is in this respect, I apprehend, that 
the counsel for défendant misconceive the légal effect of this cumu- 
lative System of pleading. The fear that, in case of a conviction on 
more than one count, the défendant will suffer additional puniahment, 
as though he had been convicted for several distinct offenses, is not 
real or substantial. It is no more true of this case than of ail the 
other cases which hâve been referred to where the same System 
of pleading was employed. When the time for imposing sentence 
«omes, if it does come, the rights of the défendant wUl be fuUy pro- 
tected. No court would, for a moment, permit one convicted for a 
single offense, averred differently in two or more counts, to be sen- 
tenced on each of the counts as if for separate and distinct offenses. 

The cases cited by counsel for défendant, to the point that an 
offense or crime cannot be split up into several parts, are not ap- 
plicable to the question presented hère. In the two cases cited from 
the Califomia Eeports (People v. Stephens, 79 Cal. 428, 21 Pac. 856, 
and People v. Defoor, 100 Cal. 150, 34 Pac. 642) the question of split- 
ting up an offense was raised as a plea in bar to further prosecution ; 
it being claimed that, having been once placed in jeopardy for one 
part of the offense, a second prosecution for another part could not 
be had. The court, in both cases, held that this could not be 
done. This is quite another question from the one presented for 
considération in the case at bar. There is an English case which is 
more directly in point than any other case I hâve consulted. It is 
Keg. V. Trueman, supra. The indictment there contained flve counts, 
«aoh. chargtng the flring of the house of a différent owner. It ap- 
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peared from the opening bf the prosecutor tliat tke liouses consti- 
tuted a row of adjoining houses, and that the flre was communicated 
to four of them from the house first set on flre. The burning of eaeh 
house being charged as a distinct felony, the prisoner asked the prose- 
cution to be put to its élection. Erskine, J., said: 

"As It Is ail one transaction, we must hear the évidence, and I do not see 
how, in the présent stage of the proceedlngs, I can call on the prosecutor to 
elect I shall take care that, as the case proceeds, the prisoner Is not tried 
for more than one felony. The application for a prosecutor to elect is an 
application to the discrétion of the judge, founded on the supposition that the 
case extends to more than one charge, and may therefore be lilsely to em- 
barrass the prisoner in his défense." 

That case is very strong authority for the case at bar. There the 
burning of the ûve houses was caused by one act, but the court per- 
mitted the trial to go on, and denied a motion to elect, though the 
offense was split up into flve separate charges. To repeat, the 
method pursued by the district attomey in this case, in varying the 
three counts for the one offense charged, is, in my Judgment, in con- 
formity with the practice, in criminal pleading, of using several 
counts for the same act, and, so far as the court is at présent advised, 
la in no way prejudicial to the défendant. The demurrer to the plea 
in abatement will therefore be sustained, and the plea denied. 



UNITED STATES v. DURLAND. 

(District Court, B. D. Pennsylvania. December 6, 1894.) 

Nos. 19 and 20. 

1. Criminal Law — Use of Mails to Defbaud — Sufficibnct of Indictmbnt. 

Indictments charging, in substance, either (1) that the défendant will- 
fully devised a fraudulent scheme to obtain money from divers persons, 
and to cheat and defraud them thereof, by representing that the P. Co. 
(of which he was président) would, on the receipt of $10, and a further 
sum of $5 monthly for a time specified, from such persons, issue to each 
of them a bond in the terms set forth; that it was not intended to pay 
said persons the money mentioned in said bonds, but that the défendant 
intended fraudulently to apply the money so received to his own use; 
that it was intended to employ the United States mails to carry ont the 
scheme by opening correspondence with such persons; and that the mails 
were so used; or (2) that the défendant devised a fraudulent scheme to 
obtain money by false prêteuses, by representing to divers persons, and 
particularly to one B., that the P. Co. would pay large sums of money on 
the receipt of smaller ones, to wit, $100 on receipt of $60, etc. ; that it 
was not intended to malcei such payments, but that the défendant fraudu- 
lently designed to couvert the money to be received from such persons to 
his own use; that the défendant intended to use, and did use, the United 
States mails to carry said scheme into effect by opening correspondence, 
etc.,— sufficiently charge offenses under the statutes of the United States in 
respect to use of the mails to defraud. U. S. v. Flemming, 18 Fed. 907, 
followed. 
?. Same— Evidence. 

Upon trial of an indictment charging the défendant with using the 
United States mails to promote a fraudulent scheme to obtain money by 
Dfieans of subscriptions to bonds purportlng to retum large profits upon 
small investments, évidence as to the defendant's fcnowledge and experi- 
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ence of financial schemes, and as to préviens attacks made upon the hon- 
esty of the scheme, is materlal as bearlng upon the question whether or 
not the défendant was bimself decelved respecting it. 

This was an indictment against John H. Durland for using the 
mails to promote a fraudulent scheme to obtain money. 

Ellery P. Ingham and Harvey K. Hewitt, U. S. Attys. 
Wm. 0. Gross, James M. Beck, and Hampton L. Oarson, for défend- 
ant 

BUTLEE, District Judge (charging jury). The défendant is 
charged with devising a fraudulent scheme, and with using the mails 
to carry it into exécution. If the charge is sustained by the évidence 
he must be convicted ; otherwise he must not. 

That the mails were used to carry ont the defendant's scheme is 
undoubted. 

Was the scheme fraudulent? It consisted substantially, as I 
understand the charge, of representing by letters, circulars and 
pamphlets that the subscribers to, or purchasers of, certain bonds 
issued by the company, of which the défendant was the projector, 
and is the président, will be paid according to their face, and that 
the holders will thereby dérive great profit over the cost Samples 
of the letters, circulars and pamphlets are before you, from which 
you must ascertain what the représentations made are. The 
bonds, with other évidence relating to the subject, exhibit the 
financial part of the alleged scheme. From this évidence you must 
détermine what the f^cheme really is, and whether the représenta- 
tions respecting it were true or fraudulent. While the détails 
of the financial scheme under which the bonds were issued seem to 
be complicated, its main features are very simple. It will be seen, 
I think, on reading the bonds, that the only means proposed for their 
payment, consists of money to be collected from the bondholders, 
and comparatively a very small amount of interest that may be 
derived from investment of what is called the "Réserve Fund," 
which is tàken from the money collected from bondholders. While 
I say this appears to be the only means, — this four-fifths of what 
the bondholders pay and the small eamings of the reserve fund, 
you must détermine for yourselves whether it is so or not. You 
will see that the bond contains the contract between the company 
and the bondholder. It develops upon its face the entire financial 
scheme, and by it you will discover that the company does not 
make itself or its capital liable for the payment of the bonds. No 
matter what its capital is, the bondholders cannot get a dollar of 
it. It is referred to in the circulars, you, will see, which recom- 
mend this company, and referred to presumably to show the ad- 
vantages of investing in thèse bonds, and yet, according to the con- 
tract, the bondholders cannot touch the capital, cannot recover a 
dollar on account of it, because, I repeat, the terms of the bond con- 
fine the holders to a proportion simply of the money they pay, with 
the small accumulation of interest that may be obtained from an 
investment of what is called the "Reserve Fund." You thus see 
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that tbe 'c^iupaûy assumes no responsibility whatever, except to 
return to tHé bondholders, at the times and under the circnmstances 
stated in the bonds, a part of the money tliat it receives from them. 
That is, as I ùnderstand, the sçheme, as written in the bonds. Yen 
will examine the snbject and décide for yourselves. . 

After asceptaiping what- the représentations are or were and 
what the boiid scheme was and the chances of profit to the bond- 
holders generally were, you must décide whether the représenta- 
tions and the général scheme which this défendant concocted and 
carried out through the mails was fraudulent or not Of course, 
he is responsible for what others did under his direction. If a f raud 
was perpetrated by the use of the mails in the furtherance of this 
scheme, he is responsible for what he did by the hands of other» 
as well as by Mb own. At the commencement of the business hère 
the contract prbvided for aJ f orfeiture of the money paid in by hold- 
ers who f ailed to pay subséquent installments as they matured, and 
thèse forfeiturea of course, while they tended to impoverish those 
who suffered the lapses, tended to improve the situation of the hold- 
ers who continued to pay. This f orfeiture was, however, meas- 
urably and principally, soon after stricken out. 

SÔ long as subscribers, in abundance, could be found for the bonds, 
who would pay their installments as they matured, the company, of 
course, could pay its bonds; and many of the holders might realize 
the large profits promised in the circulars and pamphlets referred 
to. The bonds, under the scheme haTiug a chance of being ealled in 
and redeemed (and in this respect the scheme bears resemblance 
to a lottery) at specifled times and rates in advance of maturity, the 
holders of those so redeemed might in some instances realize enor- 
mous profits, and thèse profits would be realized to the disadvant- 
age of the other bondholders. And the large profits thus real- 
ized, when made public, would reinforce the effect of the représenta- 
tions referred to and render the bonds very popular with a certain 
class of people; and the business would seem to prosper enormously. 
And such was the expérience of the company. But was it a legiti- 
mate, honest business? Or was it a delusive scheme, wild, and 
visionary, a mère bubble, that must necessarily explode when its 
true nature came to be understood? It seems clear to me (but 
this is for your considération and détermination) that the company's 
means of making payment dépends entirely on existing subscribers 
continuing to pay their subscriptions, and its success in obtaining 
new subscribers who will also thus pay, — and principally upon the 
latter. The money o'btained from one set of bondholders would 
serve to redeem the bonds of other subscribers then or previously 
redeemable. But as soon as the people who incline to invest in 
such schemes lose their f aith, and the sale of bonds and the payment 
of installments consequently cease, the means of paying the bonds 
is at an end, as I understand the scheme. It is true the company 
would not be in default on its bonds, because the promise in them 
is to pay only out of the money received from the bondholders. But 
is the situation of the bondholders under such circumstances con- 
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sistent with the représentations made in the circulars and pam- 
phlets? You must consider and détermine. As an illustration, 
take the situation of the bondholders in the New York company 
when it suspended. What had they to look to? Nothing whaiterer 
that T can see. They were admitted into the new company hère 
because, probably, the interests of the new company required their 
admission. Thèse bondholders had no légal right to corne in, but if 
they had not been voluntarily admitted, the new company would 
possibly, if not probably, hâve failed at once, failed to get under way, 
because of the distrust which would necessarily hâve been created 
by the failtire to pay thèse bonds, or admit the holders to a chance 
in the new company; especially in view of the fact that the new 
company was, in substance, simply the New Y'ork concem trans- 
f erred to this city. As a further illustration take the situation to- 
day of the bondholders in the Philadelphia company. Suppose in 
conséquence of the developments made in this case, or from other 
causes, existing subscribers cease payment, and new subscribers can- 
not be obtained, will the situation of the bondholders be consistent 
with the représentations made through the circulars and pamphlets 
ref erred to. I trust I am not mistaken, and if I am I want to be 
corrected. According to the évidence, as I understand it, many 
millions of dollars of thèse bonds are now outstanding, What in 
such case will be the situation of the holders? Will there be any- 
thing for them? You must answer that question. Not a penny 
that I can see, beyond the inconsiderable amount (which would not 
be a drop in the bucket) — the inconsiderable amount in what is 
called the "Reserve Fund." What would |130,000 or |150,000 be 
to men who held bonds representing many millions of dollars? I 
think |15,OÔO,000 is stated by one of the witnesses to be the amount 
outstanding. What soui'ce hâve they to look to? 

I need not enlargè on the subject. You must détermine whether the 
défendant has intentionally (because a man may delude himself, or 
may be deluded) devised a fraudulent scheme with a view to de- 
ceiving the public, and used the mails to promote it. In passing 
on the question you must consider ail the évidence bearing on it, 
and consider it very carefully. If the défendant believed his repré- 
sentations to be true, believed in the justice and profitableness of 
his scheme, as represented in his circulars and pamphlets, he is not 
guilty of the crime charged, as I bave already told you. In con- 
sidering this you must carefully examine tiie flnancial scheme itself, 
and judge whether it is probable or not that any intelligent man 
who understands what it is, how it would work, could so believe; 
and, also, consider what the défendant has said upon the witness 
stand, who he is, and what his past life, character and expérience 
hâve been. 

It is further alleged by the prosecution that it was a part of this 
scheme that the président and managers, and their relatives and 
friends, should hâve an unfair advantage in thé rédemption of bonds, 
which advantage, it is said, couid be obtained by reason of their hav- 
ing the management of the company and the administration of its 
rules. You must judge from the évidence whether such was a part 
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of the scheme, from the manner in which the scheme was worked, 
and, aJso, from what the witnessea speaking on the subject hâve said. 

Of course, if the défendant could not make anything ont of hia 
scheme, you would not beliere he contemplated the perpétration of 
a fraud. One never commits fraud without a motive. He does 
it in the hope, the expectation of gain. Hère the défendant makes 
his salary of $5,000, How mnch more he makes you must judge 
from the évidence. He deals in the bonds, as he has told you. 
Whether he and others connected with him obtain an undue ad- 
vantage by such dealing you will judge. 

If the évidence leaves your minds in doubt, youshould acquit the 
défendant, as before stated. If, on the other hand, you are satisfied 
of his guilt, you should convict him. If he is shown by the évidence 
to be guilty, it is very important that he be convicted. 

After a verdict of guilty, the défendant moved for a new trial and 
in arrest of judgment 

(January 15, 1895.) 

BUTLER, District Judge. When called upon to plead the de- 
fendant moved to quash the indictments for reasons speeified and 
filed. 

The motion was overruled. 

After verdict he moved for a nev? trial and in arrest of judg- 
ment, for reasons assigned, including those speeified in the motion to 
quash. 

Thèse reasons, and others not speeified at the time, are now 
urged with great earnestness in the defendant's behalf. I will not 
discuss the questions raised, at any length. They hâve, so far aa 
material, been considered in the cases about to be cited. 

Of the reasons speeified for quashing, the first is wholly imma- 
terial; and the second and third cannot be sustained. They are 
fully met by U. S. v. Flemming, [18 Fed. 907] Pagin, Fed. Prec. 255, 
note. That case was reviewed, and aflarmed, and I adopt its con- 
clusions respecting the matter hère involved. 

Of the reasons for new trial and arrest of judgment, I need do little 
more than say that I cannot sustain them. In considering the Ist, 3d, 
4th, and 5th, it must be borne in mind that the business in New York, 
therein referred to, was identically the same as that transacted hère; 
that it was, as the défendant testified, transferred hère when driven 
away from there; and aiso to remember in this connection, and in 
considering the ninth spécification, that a vital question in the case 
was whether the défendant was himself deceived respecting the 
scheme; that is, whether he believed it to be legitimate and honest, 
though in fact it was not. Under thèse circumstances it wa» 
deemed important to know what the defendant's knowledge and 
expérience in this regard had been. For the same reason it was 
deemed proper to admit évidence that he had been attacked and 
the business denounced as dishonest, and his attention thus directed 
to its character. Of course his answer to the attack was also heard. 
In U. S. v. Stickle, 15 Fed. 798, where the défendant was on trial 
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(under tlie statute hère involved,) and his intentions and thé nature 
of his business were subjects of inquiry, the prosecution was permit- 
ted to prove a previous indictment and plea of guilty, for a like 
offense. 

As respects the 2d spécification, I need only say that it is ioaccu- 
rate. The district attorney was not allowed to read from the 
attacks referred to; though doubtless some of his questions were 
based npon what he found in thèse attacks. The court forbade 
reading the attacks, or any part of them. 

The 7th, 8th, and llth do not seem to require comment. The lOth 
is directed against the latitude allowed in cross-examining the de- 
fendant He came on the stand as a witness, and thus rendered 
himself liable to examination respecting his past conduct, so far as it 
might tend to shed light on his character and credibility. How far 
such examinations should go is matter for the discrétion of the court. 
I do not think the discrétion was abused in this instance. 

A striking illustration of the extent to which such examinations 
are sometimes carried is found in Tilton v. Beecher (reported in a 
volume called "The Tilton & Beecher Trial"). The judge who sat 
was of distinguished character as a jurist, and the counsel engaged 
were among the most eminent of their time. AU the material events 
of the parties' lives were brought out on cross-examination, several 
days being devoted to this object alone. 

The 12th assignment is (unintentionally) misleading. The witness 
was under cross-examination and the question was deemed improper 
at the time. Whether he might hâve been examined on the subject 
if called by the défendant, would bave depended on his qualifications 
as an expert. The counsel were informed by the court, (to avoid 
possible misunderstanding) that expert testimony respecting the 
scheme — its nature, feasibility, etc., was admissible, and would be 
received if oflered. 

The 6th, 13th, 14th, 15th and 17th spécifications do not call for 
comment. 

. In addition to the reasons flled and above notioed, the defendant's 
counsel urge two others on which they seem to place most reliance : 
(1) That neither bill charges an offense under the statute; (2) if it 
does, more than three offenses (the statutory limit) are embraced. 

The second is purely technical, and if correct in point of fact, can- 
not be allowed after verdict. If true the défendant has suffered no 
injury from this cause. If embarrassed in preparing his défense 
he should hâve called atteption to it at that time, when the govem- 
ment could hâve cured the defect, if one existed without losing its 
right to punish the défendant if found guilty — as it must do if the 
reason is now allowed and judgment arrested. U. S. v. Nye, 4 Fed. 
888; Pickering v. Telegraph Co., 47 Mo. 461; House v. Lowell, 45 
Mo. 381; Com. v. Tuck, 20 Pick. 356; Forrest v. State, 13 Lea, 103; 
1 Bish. Crim. Proc. § 442; Eev. St. § 1025. 

As respects the first of the additional reasons it must be conceded, 
I think, that the défendant should not be sentenced if it is true. 

Indictment No. 19 charges, in substance, that the défendant at 
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the time naûied, willfully devised a fraudulent scheme to obtain 
money froin divers persons unknown to the grand jury, to wit, sums 
of f 50 f rom each of said persons, and to cheat and defraud them 
tliereof, by representing that the Provident Bond & Investment 
Company (of wMch h.e was président) would on^ the receipt of |10, 
and a further sum of $5 monthly for a time specified, from said per- 
sons, issue to each of them a bond in the terms set fortb; that it 
was not intended to pay the said persons the money mentioned in 
said bonds and so promised to be paid, but that the défendant in- 
tended fraudulently to apply the money so received to bis own use, 
and not towards the dischârge of the said bonds as therein stated; 
that it was intended to employ the United States mails to carry out 
this scheme, by placing letters therein and opening correspondence 
with such pérsODS, and that the mails were so used and correspond- 
ence opened. 

No. 20, in substance charges that the défendant devised a fraud- 
ulent scheme to obtain money by false prêteuses, in the manner and 
by the means described, Which consisted substantially in represent- 
ing to divers persons unknown, and parti cularly to one W. S. Burke, 
that the Provident Bond & Investment Company would pay in the 
manner âûd at the times stated, large sums of money on the receipt 
of smaller ones— to wit $100 on the receipt of $60, and |1,000 on the 
receipt of |500; that it was not intended to make such payments, 
or that they should be made, but that the défendant fraudulently 
designed to couvert the money so to be received from such persons 
to his own use, and not to make payment to them as represented 
and promised; that the said défendant intended to use and did use 
the United States mails to carry said fraudulent scheme into effect 
by opening correspondence, etc. 

Each of thèse indictments, in my judgment, charges an of- 
fense under the statute. The acts described seem, plainly, to be 
embraced by its terms. The indictments are possibly not drawn 
with so much care and skill as might hâve been employed. Thè 
only question herfe presented, however, is do they charge offenses? 
In my judgment they do. The argument to the contrary is I think 
fully met by U. S. v. Flemming, before cited. Indeed that case seems 
to meet every material question raised by this. What is there said re- 
specting the reflned criticism urged against the indictment under con- 
sidération, applies with equal force hère. Time was when such criti- 
cism was effective but it has passed. Indeed it never was effective in 
the fédéral courts. They hâve always held that it is suiScient to 
charge an offense with such particularity as will protect the accused 
against danger of a second conviction and enable Mm to prépare for 
trial. Hère, as we hâve seen an offense is charged, and it cannot 
be pretehded that the défendant is in danger of a second conviction. 
The goverhment bas seen fit to include ail use made of the mails, in 
iurtherance of the scheme, in thèse bills. The language clearly 
precludes any further charge on that account. If such inclusion was 
erroneous, or the bill was so wanting in particularity as to embarrass 
the defendant's préparation for trial, he should, as before stated, 
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have taken advantage of thèse defects at an earlier stage of the case. 
While the defendant's construction of the statute is ingénions it 
seems to me to be clearly erroneous. It ignores the obvions signifi- 
cation of the tenns used. The argument is so fully and satisfac- 
torily met by the opinion of the court in U. S. v. Flemming that I 
could not profltably add anythlng to what is there said. The 
facts of that case were similar to those before me. The judge 
(Blodgett) who decided it below is greatly distinguished for learning 
and ability, and his décision as before remarked was aflSrmed on 
review. If it is in conflict with In re Henry, 123 U. S. 372 [8 Sup. 
et 142], in one respect, as the défendant urges, it is not as relates 
to the matter hère under considération. See, aiso, U. S. t. Watson, 
38 Fed. 359; U. S. v. Wootten, 29 Fed. 702; U. S. v. Jones, 10 Fed. 
469; U. S. T. Stickle, 15 Fed. 798; U. S. v. Haeflinger, 33 Fed. 469; 
U. S. V. Haynes, 29 Fed. 691; In re Jackson, 96 U. S. 727. 

I am not able to see any materiality in the fa et that the, Provident 
Bond & Investment Company had a charter, ànd that the défendant 
was its président. As he testifies, he "invented the scheme," obtained 
the charter and formed the company. If the scheme was a fraud, as 
chargea, and found by the jury, how could the charter authorize the 
use of the mails for its promotion, against the prohibition of the 
statute? As well might it be urged that a charter authorizes the 
use of the mails to promote a lottery. Indeed it was so urged in 
Re Jackson above cited, but the charter was held to be unimportant. 
The charter hère relied upon is not, however, a charter of this 
scheme. It is couched in vague, gênerai terms, and appears to have 
little if any relation to the business transacted by the company. 
Under similar charters issuèd by New Jersey, West Virginia, and 
some other states, most of the dishonest tinancial schemes de- 
signed to cheat ignorant and creduloua men and women, are carried 
on. The charters are obtained for a double purpose, first to 
secure, or in the hope of securing, personal immunity to the dishon- 
est schemer s, and secondly to secure a greater degree of confidence 
in their schemes. The circuit court of this district has very recently 
had occasion to pass upon the character of business transacted 
under one of thèse charters, issued by West Virginia to the Mutual 
Bond & Investment Company and found it to be a gross fraud upon 
the public. McLaughlin v. Investment Co. (April Sess. 1894) 64 Fed. 
908. The charter there was as vague and gênerai in its terms as 
the one before me, and had about as little relation to the business 
transacted under it. 



JACOT et al. v. TJNITED STAïES. 
(Circuit Court of Appeals, Second Circuit January 9, 1895.) 

No. 59. 
CtrsTOMs Ddties— Music Boxes. 

Music boxes, small in size, of inferior quality, playing less than six 
tunes, not musically accurate, wound up with a liey permanently afflxed 
to the outside of the box, easlly operated by a child, and costing 8.35 
francs or lésa each, are dutiable as toys, under paragraph 436 of the 
farjff act ot October 1, 1890, 
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This is an appeal by importera f rom a décision of tlie United States 
circuit court for the Southern district of New Yorlî, entered on May 
36, 1894, aflarming the décision of the board of United States gênerai 
appraisers, which afarmed the décision of the coUector of the port 
of New York in the classification for customs duty of certain "music 
boxes" as "manufactures of métal," under paragraph 215 of Schedule 
C of the tariff act of October 1, 1890. That paragraph imiwsed a 
duty of 45 per cent, ad valorem. The importers claimed that the 
goods were "toys," and dutiable, under paragraph 436 of said act, 
at 35 per cent, ad valorem. 

Albert Comstock, for appellants. 

WaUace Macfarlane, U. S. Atty., and Henry 0. Platt, Asst. U. S. 
Atty. 

Before WALLACE, LACOMBE, and SHIPMAN, Œrcuit Judges. 

LACOMBE, Circuit Judge. The appeal in this case brings up only 
the décision of the collector which was the subject of protest, and 
calls for a ruling only as to the articles included in the invoices 
covered by such protests. Upon the hearing in the circuit court a 
large number of samples of music boxes of différent sizes and grades 
were put in évidence, which need not be now considered. The pro- 
tests upon which this appeal is based covered importations by the 
Westernland, La Touraine, La Gascoigne, and La Bretagne. The 
importer testtfled before the board of appraisers that, of the music 
boxes imported by the Westernland, part were turned with a crank 
and part were wound up by akey. Those turned with a crank the board 
held to be toys, an opinion approved by the circuit court. No one 
questions the accuracy of that décision. A sample marked "Exhibit 
No. 1" was identifled as being a fair représentative of the goods on 
the invoices per Westernland, which were operated by winding with 
a key; the importer testifying that the music boxes on thèse invoices 
were identical "in style" in every way with the sample, being a little 
cheaper and less in*size than Exhibit No. 1, and playing a less number 
of tunes. The highest-priced music boxes on the invoices resembling 
the sample were worth 8.35 francs each; others thereon were cheaper. 
The importer claimed that thèse music boxes, winding with a key, 
were also toys. He further testifled that, upon the invoices per La 
Touraine, the only music boxes which he claimed to be toys were 
those like Exhibit No. 1, only smaller and playing a less number of 
tunes, and costing 5.45 francs or less; that on the invoices by La 
Gascoigne and La Bretagne there were no "toy" music boxes. The 
board of gênerai appraisers had before it another sample (Exhibit 
No. 2) of a larger and more expensive box, but there is no évidence 
to show that any such boxes were included in thèse importations, 
nor in the protests thereon. Upon the taking of proofs in the cir- 
cuit court, an effort was made to introduce some question as to the 
classification of other samples there presented; but the witness called 
to identlfy them, whUe satisfactorily proving that they were samples 
of goods imported by Jacot & Son, failed to prove that music boxes 
like them were imported by the Westernland and La Touraine. It 
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is manifest, therefore, that the ODly question properly before th.at 
court was as to boxes winding with. a key, identical in style with 
ExMbit No. 1, and costing, some 8.35 francs, some 5.45 francs, and 
some less. The board of appraisers held that the boxes turned with 
a crank, and costing 5.45 francs and under, were designed for and 
chiefly used as children's playthings, but that the boxes like Exhibit 
2^0. 1, which they describe as "small spring boxes, wound with a 
key, costing about 8.35 francs each, • ♦ • playing six tunes, and 
the boxes being of mahogany, inlaid," are not specially adapted nor 
designed for the amusement of chfldren, and that they are not used, 
nor suitable to be used, by chiidren as playthings. The sole test they 
applied was the means employed for operating the boxes, on the 
theory that, because the "turning of a crank affords occupation and 
amusement to a child," boxes thus operated are toys, while boxes 
not thus operated would not be "suitable to be handled as play- 
things." This distinction commended itself to the learned judge 
who heard the case at circuit. Undoubtedly it would be a most con- 
venient criterion for determining the classification of music boxes, 
but, in our opinion, it is an arbitrary distinction not warranted by 
the proofs. While a small, cheap music box, playing a few simple 
tunes inaccurately, and operated by turning a crank, would be a 
suitable plaything for a child two or three years old, and intelligent 
enough to turn the crank, we fail to see how it can be maintained 
that another box, wound up by a key, which is of like cost, of like 
grade of workmanship, and plays the same tunes, in the same way, 
would not be a suitable plaything for a child six or seven years old, 
who manifestly could wind it up unaided, and listen to the music 
thus produced. Many witnesses were examined, but the évidence 
whoUy failed to show that there was any spécial trade-meaning of 
the Word "toy." One witness testified that in his opinion every 
music box which is worked either by a crank or key is a toy, whereas 
ail which are worked by a lever are not. But this distinction will 
not answer, since the évidence shows that many very expensive 
boxes, intended solely for adults, are wound with a key. AU the 
other witnesses agreed in the statement that in their opinion the 
cheaper boxes, wMch do not produce music accurately enough to 
give enjoyment to an adult, and which are made, as one witness 
testified, by mère apprentices, not by skilled workmen, are regarded 
by them as toys. But they do not agrée as to the limit of price which 
is the dividing line. Some of them make it as high as 25.25 francs, 
but noue of them make it lower than 15 francs. Moreover, it appears 
that the toy dealers handle expensive music boxes, and that the so- 
called "toy" boxes are sold to others than toy dealers. The true 
test to be applied is best stated by one of the witnesses: It is "the 
quality of the instrument, which is governed by the price, largely." 
Applying this test to the only instruments properly now before this 
court for classification, they are found to be small in size, of inferior 
quality, playing less than six tunes, not musically accurate, wound 
up with a key permanently af&xed to the outside of the box, easily 
operated by a child, and costing 8.35 francs or less each. Thèse, in 
v.65F.no.4— 27 
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our opinion, should be classifled for duty as toys. The iudgment 
of the circuit court is reversed, and the case remitted, witli directions. 
to classify tlie mercliandise as above indicated. 



TJNITED STATES v. WEILLER et aL 
(Circuit Court o( Appeals, Second Circuit January 9, 1895.) 

No. 48. 

CUSTOMS DUTIBS— LiTHOGBAPHIO FBINTS. 

Articles consisting of lithographie prints, pasted upon sheets of paper 
whicti Project beyond the prints, and are embossed so as to form frames, 
such frames being of more value than the prints, are dutiable as "articles 
produced in part by lithographie process," under paragraph 420 of the 
tarife act of October 1, 1890. 

TMs is an appeal from the jadgment of the United States circuit 
court, Southern district of New York, flled April 27, 1894, afBrming 
the décision of the board of United States gênerai appraisers revers- 
ing the décision of the coUector of the port of New York in tlie 
classifications for customs duties of the merchandise involved in 
the case. 

Wallace Macfarlane, U. S. Atty., and Henry C. Platt, Asst. U. S. 
Atty. 
Everit Brown, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The articles in question are com- 
posed of lithographie prints pasted upon sheets of paper of an appro- 
priate size, the paper projecting beyond the print, and embossed, 
or otherwise so prepared as to présent a repoussé eiïect, thus f orming 
an attractive frame. The frames are of more value than the litho- 
graphie prints. Print and frame are permanently united before 
importation, and the completed combination is the article imported, 
which must be classifled as a single article, and in the condition in 
which it is at the time of importation. U. S. v. Schoverling, 146 
U. S. 76, 13 Sup. et. 24. The collector classifled the merchandise 
under paragraph 420, and the importers claimed that it should be 
classifled under paragraph 425, of the tarifl act of October 1, 1890. 
Both of thèse paragraphs are f ound in Schedule M ("Pulp, Paper, and 
Books"); paragraph 425 being the last one 'n the schedule, and 
manifestly intended for the "catch-ail" clause, to cover only such 
articles as were not otherwise provided for. It reads as follows: 

"425. Manufactures of paper, or of which paper is the component material 
of chief value, not specially provided for in this act, 25 per centum ad va- 
lorem." 

A similar paragraph (omitting the words "chief value") is found 
in paragraph 388 of the prior tariff of 1883. Paragraph 420, how- 
ever is a new one, not found in whole or in part in the prior tariff of 
1883, and manifestly intended to specialize certain paper manufac- 
tures which but for such specialization would hâve to be classifled 
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under some more gênerai description. Thus, under the act of 1883, 
it was held that pbotograph albums made of paper, leather, métal 
clasps, and plated clasps, were dutiable as a manufacture of paper, 
or of wMch paper was a component material. Liebenroth v. Robert- 
son, 144 U. S. 35, 12 Sup. Ct. 607. This new paragraph reads as fol- 
lows: 

"420. Papers known commercially as surface-coated papers, and manu- 
factures thereof, cardboards, lithographie prints from either stone or zinc, 
bound or unbound (except illustrations when forming a part of a periodical, 
newspaper, or in printed boolcs accompanying the same), and ail articles pro- 
duced either in whole or In part by lithographie process, and photograph, 
autograph, and scrap albums, whoUy or partially manufactured, thirty-flve 
per centum ad valorem." 

The merchandise in question is undoubtedly "a manufacture of 
which paper is the component material of chief value"; it is equally 
"an article produced in part by lithographie process"; and the 
only question in the case is, which of thèse two provisions in the 
tariiï act is the more spécifie? The leamed judge who heard the 
case in the circuit court cited three décisions of the suprême court 
as determinative of that question in favor of paragraph 425. In the 
first of thèse (Solomon v. Arthur, 102 U. S. 212), the two descriptive 
phrases were "manufactures made of mixed materials, in part of cot- 
ton, silk," etc., and "manufactures of which silk is the component 
part of chief value." The suprême court held the former to be the 
more gênerai one, but its phrasing is very différent from the one 
now under considération. In the next case (Hartranf t v. Meyer, 135 
U. S. 238, 10 Sup. et. 751), the suprême court points out the circum- 
stance that in neither of the two phrases then under considération 
are found the words, "not specially enumerated or provided for in 
this act," so that "neither description is absolute or exclusive.'.' And 
it holds that the description, "made of silk, or of which silk is the 
component material of chief value," is narrower and more limited 
than the one, "made wholly or in part of wool"; thereby, as the 
court says, "reaching to ail manufactured articles of which any por- 
tion is wool." Had the descriptions, which in thèse two décisions 
were held to be the more gênerai ones, been so specialized as to 
include not broadly ail mixed materials, or ail mixed materials 
where wool was présent, but only mixed materials when made up 
in a certain way, as by weaving on a Jacquard loom, a différent ques- 
tion would hâve been presented, and one more closely parallel to the 
case at bar. In Seeberger v. Schlesinger, 152 U. S. 581, 14 Sup. Ct. 
729, the articles were opéra glasses, and the two descriptive phrases 
were "shells, whole or parts of, manufactured," and "manufactures, 
articles, or wares composed wholly or in part of métal." But the 
court held that the opéra glasses could not properly be included 
within the flrst phrase at ail, "as this clause was obviously intended 
to apply to articles made entirely, or nearly so, of shell, such as 
combs, bracelets, chains, and lorgnons, and not to articles of which 
shell was a mère component, though perhaps, as in this case, the 
most valuable part." The décision in the Seeberger Case, therefore, 
is not in point hère. In view of the fact that paragraph 420 is a 
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new one, evidently intended to cover speciflcally articles not thereto- 
fore thus grouped; that it does not contain the qualifying words, 
"not otherwise provided for"; and is thus, as the suprême court has 
held, at least in its phraseology, "absolute or exclusive"; and of the 
further fact that paragraph 425 is evidently the catch-ail clause, is 
expressed in broad language, and expressly excludes any manufac- 
tures of which paper is the component material of chief value, which 
are "specially provided for in the act," — ^we are of the opinion that the 
articles in question, being within that class of manufactures of which 
paper is the component material of chief value, which has been pro- 
duced in part by lithographie process, are to be classifled for duty 
under paragraph 420. The judgment of the circuit court is reversed, 
and the case remanded, with directions to classify the merchandise 
as indicated in this opinion. 



LOWBNTHAL et al. v. UNITED STATES. 

(Circuit Court, S. D. New ïork. January 2, 1895.) 

COBTOMs DtjTiBs— Classification — Asteachan Trimminqs. 

Certain articles, commerclally tnown as "Astrachan trlmmings," were 
woven on a loom, and corislsted of a foundatlon of cotton and a long, 
curled pile, composed of goat hair, which was of chief value, the material 
being woven In strips, which were afterwards eut apart, and the sides 
stitched under, suitable to be made up into dress trimminga Hdd, that 
thls merchandise was properly classifled for customs duty as "manu- 
factures of goat hair and cotton as trlmmings," at 60 cents per pound and 
60 per cent ad valorem, under paragraph 398 of the tarife act of October 
1, 1890, and not as manufactures of wool, worsted, or mohair, according 
to value, under paragraph 392 of the same tarife act 

At Law. 

Appeal by the importers from a décision of the board of United States 
gênerai appraisers affirming décision of the coUector of the port of New York 
upon the classification for customs duties of certain Astrachan trlmmings 
entered at sald port in August, 1892, which were classifled for duty by the 
sald coUector as "manufactures, goat hair and cotton, goat hair chief value, 
as trlmmings," at 60 cents per pound and 60 per cent, ad valorem, under 
paragraph 398 of the tarifC act of October 1, 1890, which, omitting unimpor- 
tant provisions, Is as foUows: 

"398. On webbings, • ♦ * dress trlmmings, laces and embroideries, head 
nets, buttons, or barrel buttons, or buttons of other forms, for tassels or 
omaments, wrought by hand or braided by machlnery, any of the foregoing 
which are elastlc or non-elastlc, made of wool, worsted, the hair of the camel, 
goat, alpaca, or other animais, or of which wool, worsted, the hair of the 
camel, goat, alpaca, or other animais is a component material, the duty shall 
be sixty cents per pound, and in addition thereto sisty per centum ad 
valorem." 

Against this classification the importers protested upon several grounds, 
but chieûy that the goods were manufactures of wool, worsted, or mohair, 
chief value, and dutiable according to value, under paragraph 392 of said 
tariff act. The board cf gênerai appraisers took the testimony of certain 
witnesses, from which it appeared that the merchandise was commerclally 
known as "Astrachan trlmmings," and was Included in the class of dress 
trlmmings; that the material consisted of a foundatlon composed of cotton, 
woven In broad widths, and having at Intervais, separated by plain pièces 
of the foundatlon, a curly pile of goat hair; that, after the weaving, thèse 
strips were eut apart by hand, and the edges turned under and stitched. 
The board of gênerai appraisers decided: (1) That the importation was 
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made under the tariff act of October 1, 1890; (2) that the merchandise wa.s 
commercially known at the date of the passage of the tariff act as "drees 
trlmmings"; (3) that it was in fact dress trimmlngs, goat hair being the 
chlef value; (4) woven, and then sllt aad tumed under by hand, thus made 
suitable for dress trimmlngs; (5) that the merchandise was not commercially 
pile fabrics. In re Herrman, 52 Fed. 941, afflrmed 5 0. C. A. 682, 56 Fed. 
477. Following the principle establlshed by the suprême court in Robertson 
V. Salomon, 144 U. S. 603, 12 Sup. Ct 752, the board held that thèse dress 
trimmlngs were properly dutlable under paragraph 398, and afflrmed the 
décision of the collector. 

On appeal to thls court, the importers' eounsel argued that the prorision 
In paragraph 398 of the tariff act required that ail of the articles therein 
enumerated must be "wrought by hand or bralded by machinery," and that 
the merchandise In question, being admittedly woven in a loom, and only 
eut into strips and roughly basted by hand, was not wlthln the provisions 
of the paragraph. 

The United States attomey, for the government, contended that, if the pro- 
vision cited should be held to apply to ail the articles mentioned in the 
paragraph, thèse dress trimmlngs, while woven In the pièce, were yet 
wrought by hand by the cutting of the strips and the sewlng down of the 
sides; but the chlef contention on behalf of the government was that the 
case of Robertson v. Salomon, supra, decided by the suprême court, where 
the gorings in question in that case were shown never to be wrought by 
hand or bralded by machinery, concluslvely established the rule of con- 
struction as applicable to thls paragraph, — that the provision "wrought by 
hand," etc., applled only to the immédiate antécédent, the "buttons, or barrel 
buttons, or buttons of other forms," and had no application to the other 
articles enumerated in the paragraph. 

Comstock & Brown, for appellants. 

Wallace Macfarlane, U. S. Atty., and James T. Van Rensselaer, 
Asst. U. S. Atty. 

WHEELER, District Judge. Paragraph 398 of the tariff act of 
1890 provides for a duty "on webbing, « ♦ * cords and tassels, 
dress trimmings, laces and embroiderles, head nets, buttons, or bar- 
rel buttons, or buttons of other forms, for tassels or ornaments, 
wrought by hand or braided by machinery any of the foregoing 
which are elastic or non-elastic, made of wool, worsted, the hair of 
the camel, goat, alpaca, or other animais." Thèse articles are dress 
trimmings of mohair, woren in the pièce, and eut apart and hemmed 
by hand. They were assessed as dress trimmings under this para- 
graph, instead of as manufactures of wool and of hair of animais, not 
specially provided for under paragraph 392. Hiey are included in 
398, unless the words "wrought by hand or braided by machinery" 
apply to dress trimmings, Tîiese words are, however, directly con- 
nected with "buttons of other forms, for tassels or ornaments," and 
separated by "or" from the articles preceding thèse buttons. There- 
fore, most naturally and grammatically, thèse words do not apply to 
articles before this "or." The following words of description are 
carried back to ail the articles by the broad words "any of the fore- 
going"; and thèse spécifie words, "wrought by hand or braided by 
machinery," would also, if intended to apply back to ail the articles, 
hâve been placed after, and brought under the meaning of, thèse gên- 
erai words. Thèse articles seem to be dress trimmings, specifically 
described in 398, and to hâve been properly assessed as such. Déci- 
sion afïirmed. 
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GABRIEL et al. V. UNITED STATES. 

(Circtdt Court, S. D. New York. January 2, 1895.) 

CusTOMS DuTiEs—LiTHOPHONB— Classification. 

Certain so-called "lithophone," a dry, white material, Md to be dutiable 
at IVé cents per pound, as "white paint containlng zinc, but uot containing 
lead," under paragrapli 60, and not at 25 per cent, ad valorem, as "ail 
other palnts and colors, whetlier dry or mixed," under paragraph 61, of the 
tarife act of 1890. 

At Law. Appeal by importera from a décision of tlie board of 
United States gênerai appraisers. Afflrmed. 

The importers contended that there was no such thing known in trade as 
a "dry palnt," and that the article in suit was a color, and not a paint. 

The assistant United States attomey quoted the term "paints, dry," from 
prlor tarifif acts, and contended that congress had used the words in législa- 
tion for 40 years, and, whether technically correct or not, traders knew what 
it meant in the market. Twine Oo. v. Worthington, 141 U. S. 468, 471, 12 
Sup. et 55. 

Stephen G-. Clarke, for importers. 

Wallace Macfarlane, "U. S. Atty., and Henry 0. Platt, Asst. U. S. 
Atty. 

WHEELEB, District Judge. Tliis article is a white, dry material, 
for use in painting, containing zinc, but not containing lead. Para- 
graph 60 of the tariff act of 1890 provides for a duty on "white paint 
containing zinc, but not containing lead; diy," and "ground in oll." 
This seems to be the article of that paragraph, dry, which in common 
speech is called "paint," although not usable as such until it is mixed 
with oil. Décision afQrmed. 



WILLIAM J. MATHESON & OO-, Limited, v. UNITED STATES. 
(Circuit Court, S. D. New York. January 2, 1895.) 

CUSTOMS DUTIBS— CliASSIPICATION— S0LPEOTOHJIC ACID. 

Sulphotoluic acid, a remote derivative of coal tar, by combination with 
sulphuric aeld, Its dominant élément being derlyed from coal tar, the 
chief use of thg article being in the construction of coal- tar dyes by com- 
bining with a base, lidd properly classifled for duty by the collector of the 
port of New York as ai "coal-tar préparation," and dutiable at 20 per cent. 
ad valorem, under paragraph 19 of the tariff act of October 1, 1890, and 
not duty free, as an acid used for manufacturing purposes, under para- 
graph 473 of the free list of said tariff act. 

At Law. Appeal by the importers from a décision of the board of 
United States général appraisers sustaining the classification and 
assessment of duties made by the coUector of the port of New York 
upon certain sulphotoluic acid imported into the United States during 
the month of June, 1892, which was classifled for duty, as a "coal-tar 
préparation," at 20 per cent, ad valorem, under Schedule A, par. 19, 
of the tariff act of October 1, 1890, which is as follows: "19. Ail 
préparations of coal-tar, not colors or dyes, not specially provided for 
in this act, twenty per centum ad valorem." Against this classiflca- 
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tion the importers prptested, claiming that the merchandise was 
duty free, as an acid used for manufacturing purposes, under para- 
graph 473 of the free list of the same tariff act, which reads as fol- 
lows: "473. Acids used for médicinal, chemical, or manufacturing 
purposes, not specially provided for in this act." The local ap- 
praisers reported to the collector that the article was "a préparation 
of coal tar; also an organic acid." No testimony was taken before 
the board of gênerai appraisers, who made their décision in the 
case, flnding, among other things, that the merchandise was an 
organic acid, its peculiar and dominant élément derived from coal 
tar; that it is a coal- tar préparation, not a color or dye, its chief 
use being in the construction of coal-tar dyes by combining with a 
base; that approximating 60 per cent, of coal-tar colors or dyes 
and coal-tar préparations are acids. The protest of the importers 
was overruled, and the collector afflrmed. The case being appealed 
into the circuit court, the importers proceeded to take further évidence 
in that court before a référée, which évidence tended to show that 
this sulphotoluic acid was in reality a coal-tar préparation, being a 
remote derivatiA^e from coal tar. In re Eoessler & H. Chemical Co., 
49 Fed. 272; Id., 4 C. C. A. 1, 56 Fed. 481. It was abundantly proved 
that this acid was used in the manufacture of coal-tar colors or dyes, 
and that such use constituted a recombination chemicaJly of the acid 
in the production of such colors or dyes ; also that there was no other 
commercial use for this acid. In behalf of the United States évi- 
dence was introduced showing that there were a very large number 
of acids known and extensively used commercially at the time of the 
passage of the tariff act which were not préparations of coal tar, nor 
in any way derived from that material; such as sulphuric acid, nitric 
acid, hydrochloric acid, and a large number of others. On the trial 
it was contended in behalf of the govemment that the provision for 
coal-tar préparations in paragraph 19 was more spécifie as applied 
to this particular article than the provision in the free list for acids 
used for manufacturing purposes. 

Comstock & Brown, for importers. 

Wallace Macfarlane, U, S. Atty., and James T. Van Eensselaer, 

Asst. U. S. Atty. 

WHEELER, District Judge. This importation is an acid prepared 
from coal tar, used in making coal-tar colors. By paragraph 19 of 
the tariff act of 1890, "ail préparations of coal tar, not colors or dyes, 
not specially provided for," were made subject to a duty; and by 
paragraph 473 "acids used for médicinal, chemical, or manufacturing 
purposes" were free. If this acid had not been a préparation of coal 
tar, it would hâve been free. But it is not with colors and dyes in 
the spécifie exception of paragraph 19, nor sptecially provided for as a 
préparation of coal tar elsewhere, or more specially included among 
acids than it is there among coal-tar préparations. The wording of 
paragraph 19 seems to imply that exceptions of préparations of coal 
tar elsewhere would be made quite plain. Décision affirmed. 
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JAROS HYGIENIC UNDEEWBAR 00. v. PLBECE HYGIBNIC UNDBE- 

WBAR CO. et al. 

(Circuit Court, B. D. Pennsylvania. December 18, 1894.) 

No. 23. 

1. Trade Mark— "Hygibnic." 

Tlie Word "hygienic," as applied to underwear, cannot be monopoUzed 
under the guise of a trade-mark. 

2. Samb— Reqdisites cf. 

Net ouly priority Is required In tlie appropriation of trade-marks, but 
thé mark selected must be arbitrary, and not merely descriptive of the 
article to •which it Is applied or of some quality thereof. 

8. Res Judicata— Evidence— Records. 

Where the pleadings in a suit in equity show a prior proceeding to which 
the parties were privies, but in which no opinion was flled to explain 
the decree,' the whole record of the former proceeding is good évidence 
in the latter for the purpose of showing that the preceding adjudication 
was upon the same subject-matter as the latter, and, as such, an estoppel 
thereto. 

4. Same— What Constitutes. 

When it Is shown that the subject-matter of a preceding suit was the 
same as that in issue, that the court had jurisdiction, that the parties to 
the second suit would hâve been concluded by a decree in the flrst, and 
that there was no technical or unsubstantial ground upon which the flrst 
suit could hâve been decided, the subject is res judicata. 

Hearing on bill, answer, and proofs. 

This was a suit in equity, charging infringement of certain trade-mark 
rights alleged to belong to the complainant. As originally filed, the bill of 
complaint also charged infringement of a certain patent. By amendment, ail 
référence to the patent and charge of infringement thereof were subsequently 
withdrawn. The bill set forth an allégation of title in the complainant and 
its predecessors in the words "Hygienic," "Jaros Hygienic Wear," "Wool 
Fleece Knit," and in the symbol of the sun with projecting rays. It set forth 
that thèse four said trade-marks were registered in the patent oiiice. It also 
set forth the publication of a bock with photolithographic cuts of persons 
clotlied in certain underwear, of advertising cards coutaining peculiar printed 
matter, and averred the use of a peculiar System of enumeration for desig- 
nating différent sizes and qualities of underwear. It charged that the de- 
fendant Rishel was the selling agent of the plaintiiï, and, as such, became 
acquainted with the above-mentioned trade-marks; that he organized the de- 
fendant Company, and began to Infringe at various places, and more particu- 
larly in the eity of Boston, through a company known as the "William H. 
Riehardson Company." It averred the commencement of a suit by this com- 
plainant against the said company, and the grantlng of a preliminary in- 
junction therein; further averring that the said suit was defended by the 
said défendants herein; and that, a motion having been made by them to 
dissolve said injunctlon, the motion was denied; and that the said injunctiou 
was still in force, and no further attempt to dissolve the same has been made. 
The bill partlcularized that the défendants had infrlnged complainant's right 
as follows: By the use of the word "Hygienic" as applied to underwear; by 
the use of a symbol resembling that of the complainant's, viz. that of the suu 
with projecting rays, surrounded by the words "Jaros Hygienic Wear"; by 
the use of the words "Wool Fleece Knit" ; by the use of said pictures of per- 
sons clothed in said underwear; by the use of said peculiar system of' num- 
bers designating the quality of the fabrie; by the use of advertising cards 
containing the same formula of construction, basis, advantages, and diseases 
Indicated. 

The answer, whlle admitting the registratlon of the said trade-marks, denied 
that such registration gave the complainant any right in the promises. It 
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also averred that the sald publications were not original with the complainant. 
It further averred that the suit abore referred to had been brought to tinal 
hearing in the suprême court of Massachusetts, and had been dismissed, with 
costs; that the décision in said suit was an estoppel upon the présent one. 
It denied the use of said trade-marks, except the word "Hygienic," which was 
part of Its corporate title. 

Under the évidence, the suit was narrowed down to the right of the use of 
the word "Hygienic," and the adjudication of the essential matters in dis- 
pute in favor of the défendants in the Boston suit; both parties being prlvies 
thereto, as admltted In the pleadings. In sald case no opinion was rendered, 
but the entlre record was put In évidence by the défendants, for the purpose 
of showing that the subject-matter was the same as in the présent suit 

W. P. Preble, Jr., for complainant 
Jos. C. Fraley, for défendants. 

DALLAS, Circuit Judge. The oral argument of the learned 
counsel of the complainant, and the brief which he has submitted, 
hâve, I believe, presented as forcibly as possible every considération 
v/hich could be urged on its behalf ; but I hâve not been persuaded 
that it is entitled to the relief which it seeks. I do not deem it 
necessary to détail the facts, or to discuss the familiar principles of 
law which hâve been debated at bar. It must suffice to say that I 
am of opinion that the final decree of the Massachusetts court in 
the case of this complainant against the William H. Kichardson 
Company is conclusive in the présent one (Lyon v. Mamifacturing 
Co., 125 U. S. 698, 8 Sup. Ct. 1024; Billing v. Gilmer, 8 C. C. A. 645, 
60 Fed. 332; Castle v. Noyés, 14 N. Y. 329; Pollansbee v. Walker, 
74 Pa. St. 306; Frauenthal's Appeal, 100 Pa. St 290; Spring Run Coal 
Co. V. Tosier, 102 Pa. St. 342; Finley v. Hanbest, 30 Pa. St. 190); 
and that, irrespective of that decree, the complainant has no right or 
title to such exclusive use of the word "Hygienic" as it claims. With 
référence to complainant's citation of Manufacturing Co. v. Ludeling, 
22 Fed. 823, the attention of counsel is directed to National, etc., Co. 
V. Munn's, etc., Ce, [1894] App. Cas. 275. Bill dismissed, with costs. 



CLINTON WIRE-CLOTH CO. v. WRIGHT & COLTON WIRE-CLOTH CO. 

(Circuit Court, D. Massachusetts. January 22, 1895.) 

No. 222. 

Patents— Intention— Infringement — Wike Cloth. 

The Wright patents. No. 239,011, for a shuttle for weaving wire cloth, 
and No. 239,012, for an Improvement in the art of weaving wire cloth, 
hdd valld, as showing patentable Invention. 

This was a suit by the Clinton Wire-Cloth Company against the 
Wright & Colton Wire-Cloth Company for infringement of certain 
patents. 

Cansten Browne and Alex. P. Browne, for complainant 
Elmer P. Howe, for défendant 

OAEPENTER, District Judge. This is a bUl in equity to restrain 
an alleged infringement on letters patent No. 239,011, issued March 
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15, 1881, ta George F. Wright, for slmttle for weaving wire cloth, 
and No. 239,012, issued March 15, 1881, for improvement in the art 
of weaving wire cloth. It appears that in weaving wire cloth by 
meâns of a shuttle a diflculty was found to exist by reason of tbe 
fact that the wire in leaving the shuttle aequired a twist, in con- 
séquence oî which the surface of the fabric was distorted. This 
difflculty has been met by the improvement described in the art 
patent, which improvement may be best stated in the words of the 
daim of that patent, as foUows: 

"The hereinbefore described improvement in the art of weaving wire cloth, 
which consists in swaging the coils of fllllng wire into the body of tiie wire 
duriug the process of weaving, substantially in the manner specifled." 

Tlie method by which this is accomplished is shown in the patent 
for the shuttle. It shows a shuttle containing a case or chamber for 
the cop of wire, swaging roUs around which the wire passes under 
strain, and delivery rolls at the point where the wire passes out 
from the shuttle. The invention hère alleged to be infringed is 
claimed in the foUowing terme: 

(1) The comblnatlon of a shuttle body for weaving wire wlth a cop case or 
chamber to contaln the wire, and wlth swaging rolls, around which the wire 
passes after leaving the cop and before leaving the shuttle, whereby the 
twists of the wire are swaged into its body, and smooth weaving insured, 
substantlally as described. 

(2) The comblnatlon, substantlally as hereinbefore set forth, of the cop 
case, the delivery rolls, and the swaging rolls interposed between the delivery 
rolls and the cop, for the purposes set forth. 

The respondents use a shuttje which contains the cop chamber 
and the delivery rolls, and between them a friction block, around 
which the wire is strained so that the molecular condition of the wire 
is changea, and the twist in the wire disappears. Their shuttle is 
shown in the drawings of letters patent No. 299,895, issued June 3, 
1884, to George F. Wright, for shuttle for weaving wire cloth. In 
looms for weaving yarn there had been devices similar in construc- 
tion to that shown in the patent. The English patent to John 
Combe, dated February 20, 1857, shows a circular groove or tension 
post around which the thread passes from the cop before it leaves 
the shuttle, and the patent No. 45,682, issued December 27, 1864, to 
William Tunstill, shows a roUer around which the weft is carried 
between the cop and the delivery eye. In weaving wire cloth, where 
the wire is wound on a spool, and not upon a bobbin, the difQculty 
to be encountered was that the wire as it issued from the shuttle 
was curved, rather than twisted; and for the purpose of retarding the 
flight of the wire, so as to straighten it, there had been used tension 
devices, an example of which is seen in the patent No. 86,233, issued 
January 26, 1869, to Levi Kittinger. The mechanism in which this 
invention is involved was, therefore, a mechanism old in form or 
construction. But it was not old in functiou. It had not been applied 
to the swaging of wire, or of any substance capable of undergoing 
that opération. The manner in which the patentée applied the 
mechanism was, therefore, new; and so also was there a new resuit, 
substantially différent from any which had been theretofore produced. 
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wliether by this mechanism. or otherwise, in "wire wMch. was in pro- 
cess of formation into wire cloth. It is said that the structures exist- 
ing before the patent; and shown in previous patents, may now, witli 
slight modiflcations, involving only ordinary meehanical skill, be used 
in weaving wire cloth in the method used by the patentée. I suppose 
this to be true, and I conclude that in the disqovery that this is 
true résides the invention which is protected by this patent. Penn- 
sylvania E. Co. t. Locomotive Engine Safety Truck Co., 110 U. S. 490, 
4 Sup. et 220. The same observations lead me to the conclusion that 
the invention was not abandoned by thèse complainants by the 
descriptions ôf the mechanism capable of performing the function 
described in this patent, and by reason of which this patent is sus- 
tained, which descriptions are contained in the prior patents to 
Sawyer and Wright, No. 135,446, issued February 4, 1873, and to 
Waters and Orr, assignera to the complainants. No. 117,837, issued 
August 8, 1871, and No. 121,830, issued December 12, 1871. 

The respondents set up in défense a prior public use of a loom 
containing the patented improvement. It is sufQcient for me to say 
that I am satsifled from the testimony that the alleged use was only 
expérimental, and does not operate as a bar to the rights under the 
patent. My conclusion, therefore, is that there must be a decree for 
an Injunction and for an accoimt as prayed in the bill. 



THOMSON METER CO. T. NATIONAL METER CO. 

(Circuit Court of Appeals, Third Circuit January 2, 1895.) 

No. 18. 

1. Patents— ExTENT op MoNoroLT— Unforebeen Resdlts. 

An inventer is entitled to ail the legitimate results of the Invention cov- 
ered by his patent, Including even those which were not foreseen by him. 

2. Same — Infringbment — Immaterial Vabiations. 

Changes of f orm do not avold infringement when the two devices do the 
same thing in substantially the same way, and acconiplish the same resuit. 
8, Same— Watbr Meters. 

The Nash patent, No. 379,805, for an improvement In water meters, Md 
valid, and Infringed as to claims 15 and 17. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

This was a bill by the National Meter Company against the Thom- 
son Meter Company for infringement of a patent. The circuit court 
rendered a decree for an injunction and accounting. Défendant ap- 
peals. 

Edward H. Brown, for appellant. 

J. Edgar BuU and Edmund Wetmore, for appellee. 

Before ACHESON, Circuit Judge, and BUTLEE and WALES, 
District Judges. 

WALES, District Judge. This suit was brought in the circuit 
court of the United States for the district of New Jersey to restrain 
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the infringement of letters patent No. 379,805, dated March 20, 1888, 
for improvement in water meters, issued to tlie National Meter C!om- 
pany, as assignée of Lewis H. Nash. Tlie complainant kad a de- 
cree for an injunction and an accounting. The défendant brings this 
appeal. ^ The défenses in the court below were nonpatentability and 
noninfringement, and the same défenses are relied on hère. 
The claims aUeged to be inf ringed are thèse : 

"(15) In a water meter, a piston, formed of hard rubber, and having a mo- 
tion of nutation, substantially as desçribed, comblned with a skeleton of 
strengthening material, such as steel wire, substantially as set forth." 

"(17) In a water meter, a piston, formed of hard rubber, combined with a 
skeleton of strengtbening material, such as métal, substantially as and for 
the purposes set forth." 

The meter to which the Nash piston is applied may be briefly de- 
scribed as having a measuring circular chamber, with curved sides 
and conical ends, and a flat or conical dise piston, having a central 
bail bearing, to which piston a wobbling motion is imparted by the 
flow of water through the meter chamber. The meter chamber is 
provided with a radial partition, called an "abutment," which sép- 
arâtes the inlet and escape ports, and which prevents any rotation of 
the piston. On the top of the meter case is a box containing a Sys- 
tem of gear wheels and dials to register the number of complète move- 
ments of the piston, and to indicate the quantity of water passed. 
Nutating dises were not unlmown before Nash's invention, but they 
had been made whoUy of hard rubber or wholly of métal. The ob- 
jections to the use of a métal piston were (1) its weigbt, and its ré- 
sistance to the flow of water, in conséquence of its not operating as 
rapidly as would a piston made of lighter material; (2) if made sufii- 
ciently thin to be light enough, accuracy of measurement would be 
impaired; and (3) the friction between métal and métal is greater 
than between métal and rubber. The superior adaptation of hard 
rubber for use in a water-meter piston was also well known, but, prior 
to the invention of Nash, it had the serious and apparently insuper- 
able defect of losing its resilience and shape by temporary immersion 
in hot waîer. Only métal pistons can be succëssfully used for 
measuring hot water; but in meters designed for the measurement 
of cold water the hard-rubber piston is universaUy admitted to be 
the best. Cold-water meters, however, are subjected occasionally to 
the entrance of hot water from either one or two causes: First, 
whenever the valve which is between the meter and a kitchen range 
or steam boiler gets out of order, and there is an excessive back pres- 
sure of steam; and, second, by the cutting off or the réduction of pres- 
sure on the supply side. The effects of this "accidentai hot water" — a 
phrase well known and understood by the manufacturers of water 
meters — are to soften the hard-rubber dise, to impair or destroy its 
resilience, and to produce a radial expansion, which causes its edges 
to jam against the sides of the meter chamber, so that the dise be- 
comes warped, changed in form, and is rendered useless. The jam- 
ming of the dise by its radial expansion is accounted for from the 
fact that the coefficient of expansion of hapd rubber is higher than 
that of métal, and that a slight élévation of température is sufficient 
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to cause it to jam. When in opération, the edge of th.e piston does 
not come into actual contact with the sides of tàe chamber; a small 
space intervenes between them; and what is known as "water 
packing" keeps the water f rom leaking around the piston. If the co- 
eiïicient of expansion of hard rubber and métal were the same, the 
piston would never jam against the case, which is solely conséquent 
upon the inequality of expansion referred to. In his spécification 
Nash says: 

"When the piston is formed of hard rubber, I prefer to construet It with 
an interior strengthenlng pièce of métal, t, as shown In Figs. 6 and 7, so that 
it will be less liable to change its form, or distort." 

Nash's contrivance was the introduction of a steel-wire ring em- 
bedded in the rubber near the periphery of the dise, — relatively like 
the tire of a wheel, — and after repeated trials this arrangement was 
found to effectually restrajn the radial expansion of the dise when 
îmmersed in "accidentai hot water," and prevent the jamming and 
the change of form and distortion of the dise, which it was the aim 
■of Nash to overcome. On the proofs there can be no doubt of the 
novelty and utility of Nash's piston as applied to meters for the 
measuring of cold water. Hard rubber, by reason of its being of 
about the same spécifie gravity as water, and having a minimum of 
friction in addition to its other advantages, was conceded to be the 
best material for a water-meter piston, but it could not be used, as 
already explained, on account of its liability to soften, expand, and 
distort under certain conditions, until Nash discovered the means 
by which thèse disadvantages could be overcome or neutralized. 

The défense of anticipation is not supported by the défendantes 
exhibits. Varions articles were produced to show that it was not 
novel to strengthen articles made of rubber by the introduction of 
a métal rod or grid; but thèse articles were either made of métal, 
and covered with hard rubber for the purpose of ornamentation, or 
to protect them from oxidation, or such articles as were incased in 
ordinary India rubber or in soft rubber of varions grades of hard- 
ness or adultération. 

It is also contended that Nash adopted the wire ring merely for 
strength, and that he did not contemplate nor foresee what is now 
claimed for it, namely, that it would prevent radial expansion of 
the dise. Be this as it may, admitting it to be true that Nash did 
not realize the full extent of his discovery, — which it would be diffl- 
cult to believe after reading the spécifications of the patent, and in 
view of the state of the art, — still he would be entitled to ail the nec- 
essary and legitimate results attained by his iuA'ention, including 
even such as were unexpected. Wells v. Jacques, 5 O. G. 364, Fed. 
Cas. No. 17,398; Eames v. Andrews, 122 U. S. 40, 7 Sup. Ct. 1073; 
Brown v. District of Columbia, 130 U. S. 87, 9 Sup. Ct. 437; Stow v. 
Chicago, 104 U. S. 457; Gandy v, Belting Co., 143 U. S. 587, 12 Sup. 
€t. 598. 

Nor is the complainant's piston only an aggregation of old parts. 
The métal and the rubber do not act independently, but co-operate in 
producing a new resuit, and this constitutes a patentable combina 
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tion. Eeckendorfer v. Faber, 92 XJ. S. 357; Hailes v.. Van Wormer, 
20 Wall. 353; Pickering t. McCullough, 104 U. S. 310. The new 
use of an old compound lias been held to be patentable. Muntz 
T. Foster, 2 Webst. Pat. Cas. 93; Merwin, Patentability, 306. 

The validity of the claimS being established, infringement of them 
by the défendant is also placed beyond doubt. The only. différence 
between complainant's meter and that of the défendant consists in 
this: that in the place of a wire ring used in the former the défend- 
ant uses a thin, broad, flat, and perforated métal plate, which pro- 
duces the same resuit. The complainant's meter uses a thick, an- 
nular métal pièce, while the défendant uses a broad, thin, annular 
métal pièce, both being split to straddle the radial abutment in the 
measuring chamber. The substance of complainant's patented pis- 
ton is employed, and only its fonn. is slightly changed. As was said 
in Machine Co. v. Murphy, 97 U. S. 120: 

"Authoritles eoncur that the substantlal equîTalent of a thlng, in the sensé 
of the patent law, Is the same as the thing Itself ; so that, if two devices do 
the same thing in substantially the same way, and accomplish substantially 
the same resuit, they are the same, even though thej dlffer in name, form, 
or shape." 

Nash sought to construct a meter piston of hard rubber that would 
not easily change its form or distort.. Lightness, strength, and dura- 
bility were the désirable qualities for such a piston, and this combina- 
tion has been secured by his invention, which is none the less an in- 
vention because he may hâve been unable to explain or describe the 
principle oc theory on which the desired effects hâve been obtained. 
It is the résultant product, and not the principle by which it is 
wrought ont, which is patentable. The decree of the circuit court 
is aifirmed. 



THE COLUMBUS. 

THE SCOWS NOS. 6, 8, 11, AND 12. 

MUNN v. THE COLUMBUS et al. 

(District Court, E. D. Pennsylvania. January 8, 1895.) 

No. 25. 

A.DMmAiiTY — Sbbvicks Kenderbd to Sevbral Vesskls — .JoiKT Lien. 

The P. Dredging Oc, owning three dredges and flfteen scows, whicb 
were employed, under a contract, in removing obstructions in a river, 
hired llbelant's tugboats to tow the scows from the place where the 
dredging was going on to the place where they were to be discharged, 
and back again, and to move the dredges from place to place, as their 
work progressed. Neither scows nor dredges would bave been of any 
use alone; neither had any means of propulsion or steering, and without 
the use of tugs they could do nothing. Libelant's tugboats performed the 
work and towed the various scows back and forth many times, no item- 
ized account being kept of the towage of any particular scow or dredge. 
Edd, that libelant had no joint lien on the several scows and dredges for 
the entire prlce of the services separately rendered to those vessels. 

This was a libel by Frank W. Munn, managing owner of the tug- 
boats Philadelphia and Alert, against the dredge CJolumbus and four 
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scows, for towage. The cause was heàrd on an agreed statement of 
facts: 

"It Is hereby agreed that th© above case shall be heard flnally upon the fol- 
lowing facts, reserving the right to either party to appeal: The libelant Is 
part owner and managing owner of the tugs Philadelphia and Alert. In the 
year 1891, James A. Mundy & Co. entered into a contract with the United 
States for the removal of Windmill and other islands in the Delaware river, 
opposite Philadelphia, and for the deposit of the material removed therefrom 
upon League island. To carry ont this work, James A. Mmidy and others 
organized iinder the laws of the state of New Jersey a corporation known as 
the Philadelphia Dredging Company, and this dredging Company, or James A. 
Mundy and others associated with him, purchased and secured a dredging 
plant,— i. e. a number of dredges, scows, and towboats,— to be used in the 
same opération of dredging for the prosecution of the work In the removal 
of thèse islands. This plant was made up of two dredging plants, one known 
as the 'Philadelphia plant' and the other as the 'Thompson plant' The Phila- 
delphia dredging plant consisted of the dredge Starbuck and three bottom- 
dumping scows. Nos. 13, 14, and 15. The Thompson plant consisted of the 
dredges Columbus, America, and Norwalk, and the tug Bowen, and the scows 
Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12. Thèse two plants were used and 
operated as one by the Philadelphia Dredging Company. The dredges above 
mentioned were anchored at the islands which were to be removed, and as 
the earth was excavated it was deposited upon the scows by the dredges lu 
the manner usual in dredging opérations. By the contract with the TJnited 
States govemment the material excavated from the islands was required to 
be deposited upon League island, at a distance of about six miles .from the 
scène of the dredging opération; and to receive the excavated material the 
above-mentioned scows were employed. They were bottom-dumping scows, con- 
structed in the usual manner, and lacked any facillties whatever for propul- 
sion, either steam or sail, or for steerlng, and it theref ore became necessary to 
supply additional tugboats to tow the loaded scows down the river to League 
island and the empty scows back to the dredges to be refiUed. In 1892 the 
Philadelphia Dredging Company, or James A. Mundy and those operating 
and owning the said plants, entered into an arrangement with libelant for 
the towage of the scows from the dredges to League island and back, and 
for such moving of the dredges as might be necessary, and agreed to pay the 
sum of $26 per day for the tug Philadelphia and $30 per day for the tug 
Alert. During the months of July and August, 1892, the tug Philadelphia 
rendered said towage service properly for 30 days, during November 2G days, 
and during December 20 days, for which the sum of $2,054 became due to 
libelant. During July, 1892, the tug Alert rendered said towage services 
properly for 4 nights at $30 per night, and 4i^ hours' time at $4 per hour, for 
which the sum of $138 became due to libelant. The dredges above named 
were not supplled with any mud pockets, or dumps, except the said scows. 
and had no means of propulsion, and, In order to be used as dredges, were 
required to be operated in conjunction with one or more scows, as was done 
in this case, to receive the mud dredged, and were required to be advanced 
or moved from time to time as the dredging work progressed. The dredges 
excavated the earth and deposited It on the bottom-dumping scows. After 
the scows were loaded, they were, either singly, or, more usually, in a tow 
conslstlng of several, towed down the river to League island, and were there 
dumped over the receiver of the mud pump, the light scows being towed back 
to the dredge to be reloaded, the round trip occupying about three-quarters 
of a day. The said towage services were necessary to enable the work of 
dredging to be carried on, as without the use of the scows to carry the ex- 
cavated material the dredges would bave been useless for this work, and the 
scows would hâve been of no use for this work without the services of the 
dredges. The scows bore no name, but were known by numbers only. When 
brought back empty, the varions scows were towed to the dredges, to be filled, 
in accordance with the directions of the superintendents in charge of the 
dredging work. No itemized account of the towing of the dredges or of each 
scow to and from each dredge or the towage of the dredges was kept by the 
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tugs. Thls suit was brought by Ubelant against the dredges Columbns, 
America, and Starbuck, and the scows Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, and 14, and of thèse the marshal attached the dredge Oolumbus and scows 
6, 8, 11, and 12. The dredges and scows against whlch the suit was brought 
were the only ones within the jurisdlction of the court at tha.t time." 

John P. Lewis and Horace L. Cheyney, for Ubelant. 
J. Eodman Paul, N. Dubois Miïler, and Biddle & Ward, for respond- 
ents. 

BIITLEE, District Judge. The libelant has proceeded on a sup- 
posed joint lien against the several vessels attached, for the entire 
contract priée of ail the services separately rendered to thèse vessels, 
and to others not attached which were engaged in the same work. 
The proceeding is anomalous; no précèdent for it is to be found in 
the history of admiralty jurisprudence. It is doubtless an experi- 
ment suggested by the libelant's necessities. The dredging Com- 
pany, having failed to keep its contract and being insolvent, the 
libelant must lose compensation for his services unless he can estab- 
lish a lien such as he sets up. He might hâve kept an account 
with each vessel, and hâve proceeded against her separately for it, 
but looking, evidently, to the dredging company alone, for payment, 
he f ailçd to do this. Now, to overcome the difficulty, he seeks to treat 
ail the vessels as one, and supposes he may do so, because they were 
engaged in the same work, and thus hopes to recover his entire claim 
for the services rendered to ail from such as he haa been able to 
catch. 

ïhat he cannot do this seems plaln. Where several vessels are 
physically connected, as in the case of a tow for instance, they may 
be considered one for certain purposes, but under no other circum- 
stances. It is supposed The Alabama, 22 Fed. 449, is authority to the 
contrary; but it is not. The only question there was whether a 
dredge is a vessel, and liable to admiralty lien. The court held that 
it is, because it is intended for use in the water, in connection with 
scows. Whether the décision is justifiable has been doubted; but it 
has been foUowed, and is probably right. It certainly is not au- 
thority, however, for the proposition that several dredges and any 
number of scows which may happen to be employed with them, may 
be treated as one vessel, and consequently be made the subject of 
a joint lien for services rendered to any one of them. The courts are 
jealous of the extension of admiralty liens, and more inclined to re- 
strict than to extend them. The Mary Morgan, 28 Fed. 197. If this 
libel is snstained it will only be necessary hereafter to call the several 
vessels belonging to a Line engaged in the same service, a "plant" 
(a new term in the admiralty) to render each and ail liable to lien 
for services rendered either. The second point made, to wit, that the 
libelant did not render the services on the faith of the vessels, but in 
reliance on the contract, need not be considered. 

The libel must be dismissed. 
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SCHOFIELD V. HORSE SPRINGS CATTLB CO. et aL 

(Circuit Court, D. Montana. January 3, 1895.) 

No. 314. 

1. COtlETS— DUBATION OP TeBM— ABSENCE OF JUDGE. 

A term of court does not lapse or terminate before the limit set by 
law for Its eontinuance, because of the absence of the judge assigned to 
hold it, on a day to which its session bas been adjourned for conveni- 
ence in the transaction of business, thougb no wrltten order adjouming 
such term Is made. 

2. Equity— Pbactice— Opening Default. 

In support of a motion to set aside a default and a decree entered pro 
confesse, and for leave to défend, an affldavit of one of the défendants 
was submitted, stating that "as to a portion of the cattle mentioned in the 
complaint the said bank did not * • * hâve a lien thereon, * * * 
but the same are free from the mortgages," and that the affiant had fully 
stated his case to hls counsel, and was advised that he had a good défense 
upon the merits. An affldarit of counsel was also submitted, stating 
that the défendant had stated hls case as fully as he could. In the ab- 
sence of certain papers, and that afflant beliered that the défendant 
had a good défense upon the merits. Eeld, that such affldavlts were too 
indeflnlte, and could not supply the place of a sworn answer, or an affl- 
davit stating the facts constituting the défense, in the absence of which 
the motion to open the default must be denied. 

This was a suit by John W. Scliofleld, receiver of the Albuquerque 
National Bank of New Mexico, against the Horse Springs Cattle Com- 
pany, W. B. Slaughter, and D. C. Kyle. A decree pro confesso was 
entered against ail the défendants. Défendant Kyle moves to set 
the same aside, and for leave to défend. 

Toole & Wallace, for complainant. 
Sanders & Sanders, for défendants. 

KNOWLES, District Judge. This case is presented to the court 
on a motion to set aside a default and decree entered pro confesso 
therein. The bill of complaint was filed March 2, 1894. On the 5th 
day of April, said year, a subpoena was duly issued commanding the 
said Horse Springs Cattle Company, W. B. Slaughter, and D. C. 
Kyle to appear on the 7th day of May, 1894, and answer said bill. 
This subpoena was served on the défendant Kyle on the lOth day 
of said April, 1894. On the 5th day of April, 1894, an affidavit was 
flled showing the nonresidence of the défendants Slaughter and the 
Horse Springs Cattle Company. On the same date the court made 
an order requiring the said défendants Slaughter and thè Horse 
Springs Cattie Company to appear, plead, answer, or demur on the 
said 7th day of May, 1894, and that this order be served, if practica- 
ble, upon said défendant the Horse Springs Cattle Company by the 
United States marshal of the district of New Mexico, and upon the said 
Slaughter by the marshal of the state of Kansas, that state appearing 
to be his résidence. It appears from the retum on this order that 
the marshal of New Mexico served the order personally on the de- 
fendant Slaughter in that territory on the 23d day of April, said 
year, and that the Horse Springs Cattle Company accepted service 
of the same on the 27th day of that month. On the 29th day of May, 
V. 65F.no. 5 — 28 
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1894, a default, on motion of counsel for plaintifl, was entered against 
ail of the défendants. On the 29th day of June, 1894, a decree pro 
confesso was entered against ail the défendants. On the 12tli day 
of July, said year, the défendants Kyle and Slaughter came into 
court, and filed their motion to set aside the default and decree in this 
case. This motion is based upon the ground that défendants hâve a 
défense in said case upon the merits thereof, which, by accident, mis- 
take, inadvertence, or excusable neglect, they were prevented from 
making within the time prescribed therefor by law and the rule» 
of the court. In support of this the affidarits of D. 0. Kyle and W. 
F. Sanders were filed. 

The only point, in connection with thèse afBdavits which I will 
refer to is that part of the same which mentions the défense of the 
said défendants. The défendant Kyle states in his affidavit as fol- 
lows: 

"And aflaant says, as to a pprtion of the cattle mçntloned in the complaiat 
hereln, the said bank did net, and the said receiver did not, bave, nor bas 
either of them, a lien thereon, nor were nor are they the owners thereof, 
but the same are free from the mortgages mentioned in the said complalnt. 
and are the property of this afBant and the said W. B. Slaughter; * * • 
that he bas f uUy stated bis case to his said eouusel In New Mexico, and to 
his said counsel in Montana, and is advised by tbem and believes that upon 
the merits he, as well as: said Slaughter, has a valid défense." 

In his aiïidavit, W. F. Sanders states: 

"Tbat the said Kyle desired to and did employ afflant and his said partner 
to make a défense in said action, and bas stated, as afflant believes, so fully 
as be can, in the absence of papers which are in New Mexico, or absent from 
Helena, the merits of his case; and as to eacb of the said cases afflant believes 
the said défendants, and eaeh of them, hâve a défense upon the merits 
thereof, which by reason of delays incident to the maUs, conséquent upon 
strikes and otherwise, they did not make prior to the time of entry of default 
herein." 

This case is further complicated from the faet that on the 3d day 
of July, 1894, this court adjourned to the 12th of said month. That 
on said last-named date, by a telegram in writing, the judge holding 
said court ordered said court adjourned untû the 19th day of said 
month. On that day the said judge telephoned to the clerk of said court 
an order that said court be adjourned until the 6th day of August fol- 
lowing. On the said 6th day of August the aforesaid motion was 
called to the attention of the court and argued. Owing to the doubt 
as to whether the court was legally in session, a few days subséquent 
it was- adjourned. It is a matter of some importance in this case to 
know whether or not the court was in session on the 6th day of Au- 
gust. There are several décisions of the United States suprême court 
that hold that a fédéral court cannot set aside or vacate a judgment 
entered at one term at a subséquent term; that, as long as a tenu 
lasts, a court can modtfy or vacate a judgment or decree entered at 
that term, but as soon as the term ends the power of a court over its 
deereea entered during the continuance thereof terminâtes. Cam- 
eron v, McRoberts, 3 Wheat 591; McMicken v. Perrin, 18 How. 507. 
If, however, a motion is made to vacate a judgment or decree at 
the same term at which it was rendered, and the motion is presented 
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tothe court, and submitted, and taken under advisement, the court 
at a subséquent term, in ruling upon this motion, may yacate and set 
aside a judgment or decree. Goddard v. Ordway, 101 U. S. 745. The 
telegram to the offlcers of the court directing an adjournment from 
the 12th to the 19th of July may be considered an order in writing. 
A telegram has been classed as a mémorandum in writing, within the 
statute of frauds. Thomp. Electr. §§ 476, 477. But a conversation 
or order sent by téléphone eannot be properly termed a "written" con- 
versation or order. The statute requires that a written order should 
be directed altematively to the marshal, ànd, in his absence, to the 
clerk, to adjoum the court. Bev. St. § 672. The court was not ad- 
journed by the written order of court on the 19th day of July. Did 
the term lapse for this reason? This is a question not free from 
difflculty. 

The case of Bailway Co. Y. Hand, 7 Kan. 380, is directly in point, 
to the effect that, under the condition of afîairs presented in this case, 
the term would not lapse. In that case a verdict was received and 
judgment ordered on Saturday, the 5th of December. The court ad- 
joumed until Monday, the 7th. The judge was absent until the 
9th, when court was caUed. On the 8th a motion for a new trial 
was flled. It was held to hâve been flled during the term. In that 
tase the court said : 

"The term of court is flxed by law. Having once opened, It se continues 
till the term expires or an adjournment sine die is made." 

In the case of Labadie v. Dean, 47 Tex. 90, the court said : 

"The court convened and was duly organized at the time prescribed by law. 
When a court is organized and opened for a regular term, the term continues 
until it is ended by order of final adjournment, or until the etflux of the time 
flxed by law for its continuance. » * * The orders of adjournment of its 
sessions from day to day, or to a particular hour of the day, are mère an- 
nouncements of its proposed or intended order of transacting the business to 
corne before it during the term. But, certainly, the failure of the court to 
meet at the hour or on the day to which Jt had thus taken a recess can In no 
way affect or put an end to Its term." 

In the case of Barrett v. State, 1 Wis. 156, it was sought to set aside 
a verdict in a case because it was received during an adjournment of 
the court. The court adjoumed at 6:30 o'clock p. m. to tihe next 
day at 8 :30 a. m. Between thèse times the court received the verdict 
of a jury. It was held that the verdict was received in term time. 
In the discussion of the question, the court said: "But, for ail 
gênerai purposes, the court is considered as in session from the 
commencement till the close of the term." In this case it was 
shown that during the time when a court was adjourned, as it is 
called, the court had control over juries and their conduct; that 
grand juries could be in session, and witnesses could be examined 
and punished for contempt by the court for refusing to answer 
proper questions. 

From thèse cases it would appear that thèse "adjournments," as 
they are called, of the court do not affect the term. This continues, 
when properly commenced, until a final adjournment, or perhaps, 
more properly, until the court déclares it terminated, or it is ter- 
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minated by some law. In some states the length of a tenn is pre- 
seribed by law. It would seém, under tbe act of congress above re- 
ferred to, it was thought it would be necessary to bave the court ad- 
journed from time to time, in order that the term might continue. 
If the above décisions are correct, this view of the law was not cor- 
rect. I hâve concluded to hold that the term of court at wMch the 
decree was rendered in this case had not terminated on the 6th day 
of August, when the motion was presented to the court, argued, and 
taken under advisement. The practice in the fédéral courts has un- 
dergone several changes in regard to the time when a decree pro 
confesso should be entered, and under what circumstances it should 
be entered. The original practice seems to hâve been to attach the 
défendant for contempt for not obeying the subpoena and appearing 
and answering the complainant's bill. Subsequently the practice 
was to rule the défendant to answer. The order was served on the 
défendant, and if, within the time specified in the rule, no answer 
was âled, the bill was taken pro confesso. Pendelton v. Evans, 4 
Wash. G. G. 336, Ped. Cas. No. 10,920. It seems, also, to hâve been 
the rule that a decree upon the bill, being taken as confessed, could 
not be entered at the same term at which the default was entered for 
want of appearance, but at the next term. O'Hara v. MacConnell, 93 
U. S. 150. Bules 18 and 19 for the practice in courts of equity so 
provided at one time. On the 20th of October, 1878, thèse rules were 
amended by the suprême court. In accordance with rule 18, for said 
practice, the défendant was required to file his plea, demurrer, or an- 
swer to the bill in the clerk's offtce on the rule day next suoceeding 
that of his appearance. In default, plaintiff may, at his élection, en- 
ter an order as of course in the order book that the bill be taken pro 
confesso. Within 30 days after this order a decree might be had. 
97 U. S. viii. In the case of Thomson v. Wooster, 114 U. S. 104-112, 
5 Sup. Gt. 788, the suprême court said: "By our rules, a decree pro 
confesso may he had if the défendant, on being served with process, 
fails to appear within the time required." In accordance with the 
provisions of rule 18, after 30 days from that on which the order was 
entered in the order book that the bill be taken pro confesso the 
decree was entered, and I think properly. As far as the défendants 
Slaughter and the Horse Springs Gattle Gompany are concemed, 
they were served with the order of the court that required them to 
appear on a day therein named. When such an order is personally 
served, upon due proof thereof, in case the défendants fail to appear 
at the time named in the order, "it shall be lawful for the court 
to entertain jurisdietion, and proceed to the hearing and adjudication 
in such suit, in the same manner as if such absent défendant had 
been served with process within the said district." Supp. Rev. St. 
84, 85. 

The steps taken in the case, after the time at which the défendant 
named in the order should hâve appeared, were the same as in regard 
to Kyle, who was personally served. The decree havlng been en- 
tered at the April term of said court, it was proper to make the 
motion that the same should be set aside as it was during that term. 
There appears to hâve been no error in the steps taken before the 
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decree was entered. We then corne to the question whether any 
ground is presented which would warrant the court in setting this 
decree aside. Allowing that there is shown excusable neglect or 
accident wMch prevented the défendants from appearing and making 
answer to the bill of plaintiff, we are confronted with the further 
question as to whether défendants show they hâve a meritorious dé- 
fense to the course of action presented in the bill, for excusable neg- 
lect, surprise, or accident is not sufficient to warrant a court in setting 
aside a decree which it has entered. It must further appear that the 
défendants hâve a good and meritorious défense to the cause of ac- 
tion set forth in the bill. 1 Black, Judgm. § 347. 

In the case of Goodhue v. Churchman, 1 Barb. Ch. 596, ChanceUor 
Walworth said : 

"It has repeatedly been decided In this court that a final decree which has 
been regularly entered upon a bill taken as confessed will not be set aside upoQ 
the mère affldavits of the défendant that he is adrised he has a good défense 
on the (nerits. He must either state the nature and facts of his défense in the 
affldavlt on which his application is founded, or he must move upon a sworn 
answer which he proposes to put in, so that the court can see what the dé- 
fense is." 

In the courts of Illinois it seems to be the practice to make the 
motion to vacate a decree entered upon a bill taken as confessed 
upou a sworn answer showing a meritorious défense which it is pro- 
posed to file. Norton v. Hlxon, 25 111. 441; Scheneider v. Siebert, 50 
m. 284; Burge v. Burge, 88 Hl. 164; Grubb v. Crâne, 4 Scam. 153. 
The décisions of the highest courts of other states might be cited to 
the same effeet. Eecurring, now, to the affldavits in this case. Kyle, 
in his afifldavit, says, as to a portion of the cattle mentioned in the 
complaint, the said bank did not and the said receiver did not hâve, 
nor has either of them, a lien thereon, etc. Nowhere in the affldavit 
is it stated what portion of the cattle are not subject to the lien 
of the bank. The statement that there is a portion of them that are 
not so affected is too indefinite. Then, we hâve this : "That he has 
fuUy stated this case to his said counsel in New Mexico, and to his 
said counsel in Montana, and is advised by them and believes that, 
upon the merits, he, as well as said Slaughter, has a valid défense." 
The affldavit of W. F. Sanders is that Kyle has stated his défense 
as fuUy as he can in the absence of papers which are in New Mexico, 
or absent from Helena, and he believes they hâve a good défense, on 
the merits to the suit. While, in some states, there has been a practice 
which considers such advice of counsel, when the case has been fully 
stated to him, as entitled to be considered by the court in lieu of an 
affldavit stating the facts which show a défense to the complaint on 
the merits, I ând that this is a rule of practice that has been applied 
to law cases, and not to cases in equity; that in equity, as a rule, 
such affidavits are not allowed, but an affldavit stating the facts con- 
stituting the défense, at least, must be presented. In some jurisdic- 
tipns an answer must accompany the affldavit Black, Judgm. § 347 ; 
Goodhue v. Churchman, 1 Barb. Ch. 596; Winship v. Jewett, Id. 173. 
It would appear that such a rule was proper. A court might be will- 
ing to take the sworn opinion of some of the counsel who are accus- 
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tomed to practice before it as to the merits of a défense, but the 
opinions of ail counsel are not entitled to the same weigh.t. It would 
be diflficult, and often embarrassing, for a court to state why it 
would not like to take the opinion of some counsel upon such a subject. 
The rule, if established, should perhaps be a gênerai one. Hence I 
think the rule established in New York is the best. If a person has 
not time to obtain the facts requisite to show a good défense, the 
court, and perhaps a judge in vacation, could grant the necessary 
time. This seems to hâve been the practice in one case in Hlinois. 
For the reasons assigned, the motion to set aside the decree in this 
case and permit the défendants to answer is overruled. 



HENDERSON v. TEAVELERS' INS. CO, 

(Circuit Court, D. Wyoming. Juue 22, 1894.) 

Life Insurance — Waivbh of Condition in Polict — Powbr of General 
Agents 

R. & J. were the gênerai agents of tlie T. Ins. Co., liavinj? autbority to 
reçoive and pass upon applications for insurance and complète contracta 
witliout referring tliem to the company. One H. applied to them for life 
insurance, and informed them that he was in danger of being attacked 
and killed, and desired a policy which would protect hls family in that 
event. R. & J. assured him that the policy to be issued would be good 
in such case. ïhe policy issued, which was received and accepted by H. 
without reading it, contained a condition to the effect that it should not 
be good if the insured came to his death by intentional injuries inflicted 
by another pérson. Upon renewing the policy, a year after Its issue, H. 
again inquired if it would be good in case he was killed, and R. & J. agaln 
assured him that it would. Held, that the condition as to death by inten- 
tional injury was waived, and that the policy should be reformed by 
omitting said condition. 

This was a suit by Fannie L. Henderson against the Travelers' In- 
surance Company to reform a contract of insurance. The cause was 
heard on the pleadings and proofs. 

A. G. Campbell and R. W. Breckons, for plaintifE. 
Potter & Burke, for défendant. 

EINER, District Judge. This is a bill in equity to reform a contract 
of insurance. The bill allèges, in substance, that there was a mutual 
mistake in the agreement, as reduced to writing, in that the said 
agreement, by its terms, provided that, in case said George B. Hen- 
derson (the insured named in the policy) came to his death from In- 
tentional injuries inflicted upon him by another person, there could 
be no recovery upon the policy, whereas the true agreement, made 
by and between the insured and the défendant company, was to the 
eflect that, if the said George B. Henderson should come to his death 
from intentional injuries inflicted upon him by another person with- 
out his consent, the défendant would pay to the plaintifl herein (the 
beneficiary named in the policy) the sum of $10,000. The testimony 
shows that Henderson paid the premium on the 7th day of January, 
1889, and received a policy which had printed upon the back, "This 
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Insurance does not cover [after emimerating a number of cases] In- 
tentional injury [infiicted by the insured or any other person]"; that 
he again, on the 7th day of Febraary, paid an additional premium 
of |50, and received a renewal receipt, renewing the policy for an- 
other year. The insurance in this case was solicited by one Gideon 
M. Kepler, a clerk in the employ of the flrm of Biner & Johnson, 
who were the agents of the défendant company at Cheyenne. I 
think, under the évidence in this case, it must be held that Einer & 
Johnson were the gênerai agents of this company. They had the 
power, as shown by the évidence, to complète the contract of in- 
surance without referring the application to the company. They 
solicited the insurance, received the application, and, upon payment 
of the premium, delivered the policy, and determined, without refer- 
ring the matter to the company or any of its officers, whether the 
particular risk was a proper one; and I think the power given, 
rather than their ' territorial jurisdiction, must détermine whether 
or not they were gênerai agents. The testimony shows that Mr. Kep- 
ler, the clerlv who solicited insurance for this flrm, was employed for 
that purpose; that he not only solicited insurance, but that he re- 
ceived the premiums, for the flrm, and filled out and delivered pol- 
icies, signing the flrm's name thereto. In this particular instance 
he solicited the insurance, and received the premium, which was paid 
by check' made payable to his order, and which he indorsed to the 
flrm; the policy being filled out and the flrm name signed thereto 
by Mr. Kansom, another clerk in the employ of this flrm. The re- 
newal receipt, which was issued a year later, was also solicited by 
Kepler, and was filled out and the firm name was signed thereto 
by him, and the premium was again paid to him by the insured, and 
by him paid over to the flrm. Authorized, as he was, by this flrm, 
to solicit insurance, receive premiums, make out and deliver pol- 
icies, I think it must be held that his act was the act of thèse insur- 
ance agents so far as the rights of the insured under the policy are 
concerned. Mr. Kepler testifles that he solicited this insurance; 
that the insured was, at the time, stopping at the Inter Océan 
Hôtel, in Cheyenne, Wyo.; that the conversation took place in a 
little anteroom behind the washroom in the hôtel; and that no one 
else was présent at the conversation. He further testifles that Mr. 
Henderson, the insured, explained to him fully his situation and 
business, and stated, in the language of the witness, that "they were 
after him up in that country, and he would like the insurance policy 
as a matter of protection to his family." He further testifles that 
Mr. Henderson asked for a policy that would protect him against 
anything that would happen to him upon a ranch; and that he 
stated to Mr. Henderson, at the time, that this policy which he 
proposed to issue would insure him against any and ail kinds of 
accidents, with the exception of encounter between man and man 
in the way of flghting; and that he pai'ticularly stated to Mr. 
Henderson that they would pay to Mrs. Henderson, his wife, 
the amount of the policy, if he was accidentally killed, or if any 
one killed him as he was going to and from the city; and that 
he assured Henderson, both at the time the insurance was taken 
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and at the time of renewai, in response to inquiries propounded 
by Henderson, tliat in such a case "this policy would cover 
him." He further states, on cross-examination, that he delivered the 
policy to Henderson at Maston's store; tliat Henderson took Mm 
to the Inter Océan Hôtel, and gave him a check for the policy; 
that Henderson put the policy in his pocket, and did not look at it. 
He further testifles that he supposed, at the time he delivered 
the policy to Henderson, it did cover intentional injury inflicted upon 
him by some other person without his consent, and that he repeatedly 
said to Henderson, during their conversation, that in case he came to 
his death in this way the company would pay to Mrs. Henderson 
the sum of |10,000. As to the conversation which took place be- 
tween Henderson and Kepler, at the time the renewai was made, 
Mr. Kepler is fully corroborated by Mr. Hosford, who was présent 
at that conversation. He testifles that Henderson, at the time, 
turned to Kepler, and said to him (after Hosford had expressed 
some doubt about the insurance), "Is this ail right?" and that Kep- 
ler replied, "Yes"; that Henderson then informed him that he was 
liable to be killed, and that he wanted to insure his family so that 
in case he was taken away they would be cared for; and that Kep- 
ler again assured him that the policy was ail right. Mr. Kepler 
further testifles that his recollection is that he prepared the ap- 
plication, and that Mr. Henderson signed it. However this may be, 
it is apparent, from the character of some of the answers, that they 
were, at least, suggested by him. 

I am entirely satisfled, from an examination of the testimony in 
this case, that. If it was within the power of gênerai agents (as 
I hold Kiner & Johnson to be in this case) to waive the condition 
of this policy, it must be held to hâve been waived in this case; 
because Mr. Henderson, as the évidence discloses, had some mis- 
givings as to whether the policy covered a case such as resulted 
in his death. In one of the conversations with Mr. Kepler, in rela- 
tion to this insurance, Henderson called Kepler's attention directly 
to this matter, and said that he wanted to be sure about it ; that he 
preferred to pay a higher premium, if it was necessary, to hâve the 
policy cover a case of intentional injury inflicted upon him by an- 
other without his consent; and that he only accepted the policy 
and paid the premium upon being assured over and over again, 
by the soliciting agent, that the policy did cover such a case. 

Upon the question of the power of the gênerai agents of an in- 
surance company to waive a condition of this character, the au- 
thorities are very much in conflict. That Kepler, who solicited 
this insurance, was acting within the apparent scope of his author- 
ity, must, under the évidence, be conceded. While I am avvare that 
there are many authorities holding to the contrary, I am inclined 
to the opinion that the acts and assurances of Kepler should be 
held to be the acts and assurances of the company, and that the 
policy in its présent form does not express the ti'ue agreement be- 
tween the insured and this company. A decree wili be entered re- 
forming the contract as prayed in the bill. 
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LAUGHLIN V. CALUMET & CHICAGO CANAL & DOCK CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 26, 18!)5.) 

No. 195. 

1. Limitations— Suit against Sthangek. 

The pendency of a suit affecting the title to land, to wliicli the person in 
possession of such land Is not a party, cannot prevent tUe running of the 
statute of limitations in favor of such person. 

8. BAKKBtJPTCT— TiTLB OF ASSIGNEE. 

An assignée in banlcruptcy talîes no title to real estate, under section 
5046, Rev. St. U. S., as against a grantee in a prior unrecorded deed, good 
as against the bankrupt himself, in the absence of actual fraud upon 
creditors in the making of such deed. 
8. Samb — Election by Assignée — Lâches. 

Where an assignée in bankruptcy has once elected not to attempt to set 
aslde a conveyance by the bankrupt, and has omitted to take any stepa 
for that purpose within the time prescribed by statute, he cannot after- 
wards corne into equity to attempt to assert title to the property as against 
a bona flde purchaser for value. 
4. Deeds — Evidence of Delivebt— Record. 

A deed, duly recorded, is prima facle évidence of dellvery by the grantor 
to the grantee, and conclusive évidence of delivery, in the absence of clear 
évidence to the contrary, as between them and a purchaser for value, re- 
lying upon it, unless such purchaser had or was chargeable wlth notice 
of its nondelivery. 

Appeal from the Circuit Court of tlie United States for the North- 
ern District of Hlinois. 

The only appellee concemed in this appeal is the Calumet & Chicago Canal 
& Dock Company, hereinafter called the "Dock Company." On February 12, 
1884, the appellant, as the assignée in bankruptcy of Henry Wlsner, flled this 
bill against George H. Waite and 20 others; and on March 26, 1888, by 
amendment, made the dock Company a party défendant, alleging that it 
claimed title to the S. E. fractional 14 (south of the Calumet river) of section 
25, township 37 N. of range 14 E. of the third P. M., and also the S. E. frac- 
tional Yi of the N. B. fractional 14 (south of the Calumet river) of the same 
section, township, and range, ail in Cook county, in the state of Illinois. The 
object of the bill is to set aside a deed of this property from the bankrupt to 
one John N. Wisner, his brother, bearing date January 8, 1878; and also a 
sale and conveyance of the same property made by John P. Wilson, as trustée, 
April 14, 1881, under the powers contained in a trust deed executed by the 
bankrupt and one Waite, to secure the purchase priée of the land. The prayer 
is that the deed from the bankrupt to Wisner, as wéû as the conveyance by 
Wilson, may be set aside as clouds on appellant's title as assignée, and that, 
if any équitable rights exist under the trust deed, they may be defined and de- 
clared. The dock Company, by its answer, claims title to the property as an 
Innocent purchaser for value by mesne conveyances from John N. Wisner, and 
from Thomas R. Wilson and George L. Thatcher, the purehasers at the trus- 
tee's" sale; and it also claims the benefit of section 5057, Rev. St U. S., as a 
limitation which bars an action by an assignée in bankruptcy after two years. 
The facts, so far as needf ul to an understanding of the questions involved, are 
as foUows: 

By a spécial warranty deed dated July 8, 1874, delivered and recorded July 
13, 18i74, James L. Campbell conveyed the land in question to Henry Wisner, 
the bankrupt, and to George H. Waite. Wisner and Waite gave notes amount 
ing to $12,000, constituting the principal part of the purchase money, bearing 
8 per cent, interest, ail of which notes, by thelr terms, fell due within three 
years from date; and contemporaneously an agreement was made, and re- 
ferred to in the notes, to the effect that the notes should not be payable until 
certain clouds upcm the title to the land should be removed, the agreement re- 
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citing that Cami)bell had already flled a bill to remove tliem. At the same 
tlme Wlsnet' and Waite executéd to John P. Wilson, as trustée, a trust deed to 
secure the payment of the notes accordlng to their ténor. The deed did net 
refer to the contract shown by thèse notes, but contalned express authorlty to 
sell the property upon default of payment, unless certain unfiUed blanks 
therein defeated the power. The blank spaces for the tlme during which it 
was to be advertlsed before sale and the number of the advertisements to be 
made were not flUed, and the record of the deed showed thèse blanks unfilled. 
On July 17, 1874, Walte quitclaimed to Henry Wisner his interest in the land 
by a deed which was recorded the next day, and it now appears that he took 
a contract from Wisner, provlding that he should be entltled to a certain por- 
tion of the profits which might be derived from a sale of the land; but this 
contract was not recouded until August 18, 1883, which was after the dock 
Company obtained title to the land. On July 12, 1875, a decree was entered 
in the Campbell suit, under the burnt record act, which, read in connection 
wlth certain deeds from Rucker to the Brlgh'ton Company, and from Forsythe 
to Wisner, appearing in the record, It Is olalmed, removed ail clouds from the 
title. On January 8, 1878, Henry Wisner and wife executéd to John N. Wisner 
a spécial warranty deed of the property in question, which was recorded 
February 28, 1880. On August 31, 1878, Henry Wisner flled his pétition in 
voluntary bankruptcy, and scheduled thls property, stating the value as un- 
known, subject to the incumbrance of the trust deed. The other assets sched- 
uled consisted of land slmilarly situated. His unsecured indebtedness was 
scheduled at vai'lous small sums, amounting to about $1,200, and his indebted- 
ness to his brother, John N. Wisner, was scheduled at about $5,000. Of this 
indebtedness only one note, amounting to $111.15, was afterwards proved up, 
except that his brother proved up his debt to the amount of $11,932. On De- 
cember 3, 1879, Henry Wisner was adjudged a bankrupt, and the complainant 
was appointed his assignée, and the usual deed was made to him, which bas 
never been recorded. On June 10, 1880, Wisner was discharged from bank- 
ruptcy. On April 14, 1881, Wilson, as trustée, having advertised the sale of 
the property under the terms of the trust deed for the period of 30 days, sold 
it at public auctlon, for the amount due upon the notes (about $29,500), to 
Thomas R. Wilson and George h. Thatcher, and executéd to them a deed, 
which was recorded on July 20, 1881. Thatcher shortly after conveyed his 
Interest to Thomas R. Wilson. On July 16, 1881, William B. Howard pur- 
chased the property in question from John N. Wisner, and received a deed. 
which was immedlately put upon record. Howard paid, on the day of the 
delivery of the deed, for this title, and for some claims of Gilbert Wyman. 
$8,000. The amount paid Wisner and Wyman was $4,000 to each. On July 
22, 1881, Howard purchased the title acquired under the trust deed from 
Thomas R. Wilson, and paid him in cash $21,750, receiving a deed which was 
put upon record the following day. On February 1, 1882, by a deed recorded 
February 20, 1882, Howard conveyed the land in question to the dock compauy, 
which paid therefor, and for other land embraced in the same deed. 
$200,442.50, and this entire considération was paid in full by June 28, 1882. 
The deed from Howard to the dock company was recorded December 15, 1883. 
In March, 1882, the complainant brought a suit similar to the présent one In 
the court below, but the dock company was not made a party to it. No 
process was Issued and served on that bill, and on July 5, 1883, it was dis- 
missed for want of prosecution. So much of the bill as Is material to show the- 
grounds relied on by complainant is as follows: 

"And your orator allèges upon Information and bellef : That at the tlme of 
flllng of sald pétition the said bankrupt was the absolute owner of the prop- 
erty, subject to one certain Incumbrance and one outstanding elaim of tltla 
under an unrecorded deed. That the outstanding unrecorded deed above re- 
ferred to was a spécial warranty deed, purportlng to be slgned by the said 
bankrupt, dated the 8th day of January, 1878, and recorded in Book Oll of 
Records' of Cook County, Illinois, on page 535, on the 28th day of February, 
1880, by which deed the bankrupt pretended to convey the said property to- 
one John N. Wisner, his brother. But your orator allèges that the said John 
N. Wisner took no title to said property, and acquired no rlghts therein, by~ 
virtue of said deed, as agalnst your orator as the représentatives of the crédit- 
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•ors of said bankrupt; that he never took possession o£ said pioperty; and 
that, therefore, your orator became invested with the title to said property, 
subject only to the said trust d^ed to said John P. Wllson. And your orator al- 
lèges that the said trust deed to said John P. Wilson, and the other cônvey- 
ances nmde thereunder by hlrti and his grantees, and thé said deed from said 
bankrupt to the said Jolm N. Wisner aad his grantees, constltute such clouds 
aod stigmas upon your orator's title that he bas been whoUy unable, and is 
nowunable, to sell said property for any material considération whatsœver, 
and that, if such clouds are removed, he believes he can sell at once such prop- 
erty for enough to pay ail the costs of the said bankruptcy proceedlng, and 
to pay every créditer of the bankrupt in full. And your orator further prays 
that the said deed from the said bankrupt to the said John N. Wisner, and ail 
deeds and conveyances by hlm or his grantees to any of the parties hereto, 
may be set aside and annuUed and declared and decreed to be clouds upon 
your orator's title, and that an account may be taken of the rents, issues, and 
profits of said property from the 31st day of August, 1878, down to the présent 
tlme, and that the said défendants, or some of them, may be decreed to pay 
your orator such sum as shall appear from such accounting to be justly due." 
On final hearing the blU was dismissed for want of equity, and thls appeal 
la prosecuted from that decree. 

Hardy, Essick & Clark, for appellants. 

Osbom & Ljnde, for appellee. 

Cohrs & Green, for Calumet & Chicago Canal & Dock Co. 

Before JENKINS, Circuit Judge, and BAKER and GROSSCUP, 
District Judges. 

After making the foregoing statement, the opinion of the court 
Tvas delirered by BAKER, District Judge. 

It is claimed that if the bill âled on March 14, 1882, was filed in 
time to obviate the bar of the statute of limitations, the présent bill 
is not barred, nor is the appellant open to the charge of lâches in 
sleeping on his rights. Appellant's counsel cite and rely on section 
25 of the statute of limitations of the state of Illinois (2 Starr & C. 
Ann. St. 1559), and Herring v. Poritz, 6 Hl. App. 208, in support of 
this claim. The daim, however, is unfounded, because that bill 
was not filed for more than two years after the bankrupt had con- 
veyed the land in question to his brother, who had conveyed the 
same to Howard, both of which conreyances were of record before 
the bill was ûled. Besides, the dock company was never made a 
party to that bill, and, so far as it was concerned, it having acquired 
the title to the land in controversy for value before any bill was filed, 
the filing and pendency of the bill did not, and could not on the 
plainest principles of justice, arrest the running of the statute in 
f avor of the dock company. Before the original bill was filed, the 
dock company had become the o wner by mesne conveyances from the 
bankrupt and the trustée, under the trust deed, of the entire légal 
and équitable title to the. land. A suit against strangers, to the 
dock company's title could not impair or vary its rights or title. 

On January 8, 1878, Henry Wisner and wife made and acknowl- 
edged to John N. Wisner a deed for the land in controversy, which 
was duly recorded in the deed records of Cook county, HL, on Peb- 
ruary 28, 1880. This deed purported to be executed for a valuable 
considération, and was perfect in form. The deed was executed 
T months and 23 days before Henry Wisner filed his voluntary 
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pétition to be adjudged a bankrupt. It purported to convey the 
entire title to the landg in question, subject to the incumbrance of 
the trust deed, and it is conceded that it had this effect unless it 
can be set aside on one or the other of the grounds upon which it is 
assailed. It is urged that no title passed by this deed, because the 
grantor neyer delivered nor autborized the delivery of the deed to 
the grantee. This claim is evidently an afterthought, as the in- 
validity of the title by reason of the nondelivery of the deed is not 
chargea, nor even alluded to, in the bill. The bill challenges the 
title conveyed by this deed on the ground that, as against the 
assignée in bankruptcy, no title passed to the grantee until the deed 
was recorded, on February 28, 1880, and that, prior to that time, 
the bankrupt had assigned by a proper deed of assignment the 
land in question, with other property, to the appellant, as assignée 
in bankruptcy. For this reason the question whether the deed 
was delivered or not was not open to inquiry without an amendment 
of the bill, and no amendment was asked for or made. But, if this 
objection was waived, the évidence of nondelivery is wholly insuffl- 
cient to def eat the title of a bona Me purchaser for value. The 
bankrupt, Henry Wisner, alone testified to the nondelivery of the 
deed, and the character of his testimony, coupled with his knowl- 
edge that the deed had been placed on record before the land was 
sold and conveyed to Howard, would preclude him from assailing 
the title acquired by a purchaser for value and in good faith. A 
careful reading of his testimony leaves but little doubt on our mind 
that he not only delivered the deed, but that he knew of and pai- 
ticipated in the sale of the land to Howard. And, even if there were 
an allégation in the bill of the nondelivery of the deed, and proof of 
less questionable character to support it, it could not avaîl the bank- 
rupt or his assignée. Henry Wisner and wife had made and ac- 
knowledged a deed perfect in form to John N. Wisner, purporting 
tp convey ail his right and title to the land in question, which was 
of record wheu Howard bought of the latter; and this deed, duly 
recorded, was prima facie évidence of delivery by the grantor to 
the grantee, and conclusive évidence of delivery, in the absence of 
clear évidence to the contrary, as between them and a purchaser for 
value, relying upon it, unless such purchaser had or was chargeable 
with notice of its nondelivery. Warren v. Président, etc., 15 111. 
236; Grandies v. Eeid, 107 111. 304; McDaid v. Call, 111 111. 298; 
Quick V. Milligan, 108 Ind. 419, 9 K E. 392. The bankrupt had 
executed a deed perfect in form, which had been properly recorded, 
and had remained of record 16^ months before the land was sold 
and conveyed to Howard. How the deed came to get from the 
possession of the bankrupt he does not attempt to explain. He 
contents himself with the naked assertion that he neither delivered 
it nor authorized its delivery to his brother, who was the grantee 
therein. The bankrupt did not remain in possession of the land; 
and Howard, the purchaser, had no notice from any source that the 
title of record was not the true title. For aught that is shown in 
the record, if the bankrupt neither delivered nor authorized the 
delivery of the deed, he permitted it to get ont of his possession. 
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and be placed on record, by reason of his négligence and want of 
care. Where one of two innocent parties must suffer from the 
négligence or wrongful act of a tMrd, it is fundamental that he 
who gave the opportunity for the wrong shall suffer the loss. The 
principle has been more tersely stated thus: "He who trusts most 
shall suffer most." Thèse considérations lead to the conclusion 
that the deed of the bankrupt convayed his entire right and title 
to the land in question to John N. Wisner, and that this title has 
passed by mesne conveyances to the dock company, unless the fail- 
ure to record the deed until after Henry Wisner had been adjudged 
a Toluntary bankrupt, and had executed a deed of assignment to the 
appellant, defeated such. prior grant. Counsel for the complainant 
strenuously contend that the prior unrecorded deed of the bank- 
rupt to his brother did not vestin him any title as against the ap- 
pellant's title as assignée in bankruptcy. Section 5046 Eev. St. 
U. S. provides what rights shall pass to the assignée : 

"Sec. 6046. AU property conveyed by the bankrupt in fraud of his creditors; 
ail rights in equity, choses in action, patent rights and copyrights; ail debts 
due him or any person for his use, and ail liens and securities therefor; and 
ail his rights of action for property or estate, real or Personal, and for any 
cause of action which he had against any person arlsing from contract or from 
the unlawful taking or détention or injury to the property of the bankrupt; 
and ail his rights of redeeming such property or estate, together with the like 
right, title, power and authority to sell, manage, dispose of, sue for and recover 
or défend the same, as the bankrupt had if no assignment had been made, 
shall, in virtue of the adjudication of bankruptcy and the appointment of his 
assignée, but subject to the exceptions stated In the precedlng section, be at 
once vested in such assignée." 

There is no allégation in the bill that the deed from the bankrupt 
to John N. Wisner was made with any intent to hinder, delay, or 
defraud any creditor, présent or prospective, of the grantor, nor is 
it alleged that the grantor was insolvent, or in embarrassed circum- 
stances, when the deed was executed by him. And there is no 
allégation that any of the creditors *named in the pétition, or who 
proved their claims, were creditors at the time the deed sought to 
be set aside was executed. The deed is sought to be set aside on 
the sole ground that the prior unrecorded deed did not, as matter 
of law, vest a valid title in the grantee therein as against the ap- 
pellant's subsequently acqulred title as assignée in bankruptcy. In 
support of this contention, counsel cite and rely upon Wynne's Case, 
4 N. B. B. 23, Fed. Cas. No. 18,117; In re Dow, 6 N. B. R. 10, Fed. 
Cas. No. 2,955; Barker v. Barker's Assignée, 12 N. B. R. 474, Fed. 
Cas. No. 986; In re Collins, 12 N. B. R. 379, Fed. Cas. No. 3,007; 
and In re Gurney, 15 N. B. R. 373, Fed. Cas. No. 5,873, and cases 
there cited. Thèse cases were ail decided on the circuit, and most 
of them apparently support the views of appellant's counsel, though 
two of them seem to hold a contrary doctrine. Thèse cases, how- 
ever, if in point, could not be followed by us, in view of the language 
of the statute, and the exposition of it by the suprême court. In 
Warren v. Moody, 122 U. S. 133, 7 Sup. Ct. 1063, and in Adams v. 
Collier, 122 U. S. 382, 7 Sup. Ct. 1208, it was decided that fraud 
upon creditors was a necessary élément to give the assignée in 
bankruptcy a right of action to set aside a conveyance, where the 
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bankrupt would not hâve had such right, and that insolvency, of 
itself, or tke {act that the property conveyed constitxited more in 
value than the grantor could rightfully withdraw from the reach 
of creditors, would not, of themselves, vest such right ,of action in the 
assignée. There must be fraud, for so the statu te says. Insol- 
vency not known, or only disclosed by subséquent events, or the fact 
that such events showed that the property conveyed was an undue 
part of the estate of the grantor, are not to be deemed frauds per 
se, regardless of a fraudulent intent. As the statute bottoms the 
right of the assignée to recover upon the existence of fraud, it must 
be alleged and proved. In Warren v. Moody, 122 U. S. 132, 136, 
7 Sup. et. 1063, the court say: 

"It will benoticed that the bill does not attack the deed on the ground of 
fraud. It does not allège that It was made with the Intent to delay, hinder, or 
defraud the creditors named In the" bill, or any other creditors of Kennedy. 
It does ùot allège that there are no other creditors thanthose named In the bllI, 
or any creditors who became such after the malilng of the deed. The sole 
ground on which it proceeds Is that the deed is a voluntary deed, and is void 
as against the persons who were creditors of Kennedy prier to the making of 
the deed. It is claimed that the plaintifCs, as assignées In bankruptcy, rep- 
resent the debts of thèse creditors for the purpose of the suit, and, no fraud 
in fact, or intent to commit a fraud, or to hinder or delay creditors, belng al- 
leged in the bill, the case is not one in which the plaintlffs can set aside the 
deed as being a deed of property conveyed by the bankrupt in fraud of his 
creditors, even though the conveyance may hâve been Inyalid under the stat- 
ute of Alabama." 

The deed aought to be set aside in the présent case was not invalid 
under the statute of Illinois (1 Starr & G. Ànn. St. 591). In Hardin 
V. Osborne, 94 111. 571, it was said: 

"When a bankrupt had conveyed land prier to the time he was adjudged a 
bankrupt, and the deed remained unrecorded, no title would pass to the as- 
signée, or as against the purchaser holding under a prier unrecorded deed; 
and, so far as this jurisdjction is concerned, we regard it as setUed that the 
assignée takes no better or greater title as against an unrecorded deed than 
was held by the bankrupt" , 

And it is incontrovertible that Henry Wisner, the bankrupt, could 
not successfuUy assail the title conveyed to John N. Wisner on the 
sole ground that the deed executed by him had been lef t unrecorded. 
The same doctrine is afflrmed in Yeatman v. Institution, 95 U. S. 765, 
and Stewart v. Platt, 101 U. S. 781. In the case last cited it is said 
that: 

"The failure to flle a mortgage does not impair its valldity as between the 
mortgagee and the mortgagors, or the assignée in bankruptcy of the latter. 
The assignée can assert, in behalf of the gênerai creditors, no claim to the pro- 
ceeds of a sale of the property, if the bankrupts o( themselves could not hâve 
asserted it in a contest exclusively between them and the mortgagee." 

The record shows tha,t within the time prescribed by the statute 
(section 5057, Rev. St^IJ., S.) the assignée took nb steps to set aside 
the deed in question. There is the direct évidence of the assignée 
himself to the efEect that he deliberately and understandingly elect- 
ed not to assert any right to the property. He testifled : 

"I made ail the Inquiry possible at that time as to the indebtedness and 
value of the property. The unpaid amount, with the accumulated interest, 
stands on the schedule; and my opinion was, as I reniember it now, that it 
was about a staind-offi— property worth just about the debts.'' 
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He never placed the deed of assignment on record, and the évi- 
dence shows that the présent suit is being prosecuted at the solicita- 
tion of the banknipt, who has paid ail the costs and eipense of the 
suit. Under thèse circumstances, the assignée is not only bound by 
the statute of limitations, but he is now estopped from asserting 
a right to the premises against a bona flde purchaser for value. It 
is for him to détermine whether or not in the ^ven case he will as- 
sert his right to the property. He may elect not to charge the 
estaté vrith the burden of taMng charge of property -^phich he deems 
to be of no value above the liens upon it. This élection he must 
exercise within a reasonable time, and a failure to do so as against 
third parties dealing with the property in good faith will be con- 
strued as an élection not to assert a claim to the property. After 
he has, as in this case, deliberately elected not to assert any claim 
to the property, he cannot come into a court of equity, and, in spite 
of lâches and acquiescence of the most pronounced character, invoke 
its aid to wrest from a bona flde purchaser for value the premises 
in controversy. Sparhawk v. Yerkes, 142 U. S. 1, 12 Sup. Ct 106; 
Taylor v. Irwin, 20 Fed. 620. 

In view of what we hâve already said, it is not necessary for us to 
détermine whether or not the sale and conveyance made by John P. 
Wnson, as trustée, by virtue of the trust deed, were authorized by 
its terms, and passed to the purchasers a valid, légal title to the 
premises. Such sale and conveyance at least operated to invest 
the purchasers with the title to the premises as incumbrancers hold- 
ing under an unf oreclosed mortgage. They hâve the right in equity, 
as against the assignée, to keep the incumbrances on foot for the 
protection of the légal title acquired under the deed of the bankrupt 
to John N. Wisner. We are of the opinion that the suit is barred 
by the statute, and that the lâches of the complainant also présents 
an insuperable barrier to the maintenance of this suit. It is not 
necessary further to discuss thèse questions, because we hâve 
reached the conclusion that the title of the dock company cannot be 
successfully assailed on the ground alleged in the bill. 

The decree of the court below is afHrmed, at the cost of the ap- 
pellant 



McKEB et al. V. SHAFFER et al. 

(Circuit Court. D. Indiana. June 23, 1894.) 

No. 8,877. 

Interplbadek— PuECHASB OF Stbeet-Railwat Stock — Division dp Commis- 
sion BBTWEEN Agents. 

W. H. Latta, for complainants. 

A. J. Beveridge, for défendant Shaffer. 

MUer, Winter & Elam, for défendant Mason. 

BAKEE, District Judge. The complainants flled theîr bill of com- 
plaint on the 5th day of June, 1S93, askiug that the défendants, 
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Shaffer and Mason, be requîred to interplead to settle thieîr re- 
spective claims to the sum of $25,000. The bill allèges, in substance: 
That on the 17th day of NoTember, 1892, complainants executed a 
contract in writing, as foUows: 

"Chicago, m., Nov. 17th, 1892. 
"We, the underslgned, do hereby promise and agrée to pay to J. C. Shaffer, 
for services rendered In our negotiations for the purchase of stoct of the 
Oitlzens' Street-Railroad Company, of Indianapolis, Indiana, the sum of one 
hundred thousand dollars ($100,000.00) in cash, payable to said Shaffer when- 
ever the final payment is made on sald stocl£ so purçhased, and when said 
stocii Is delivered to saJd purchasers. This agreement is made upon the con- 
dition that the amomit of said stock so purçhased and delivered shall be 
eighty per cent of the capital stock of sald company; provlded, that if the 
underslgned shaJl accept less than the sald eighty per cent, as a fulfiUment 
of their contract of purchase this day made wlth J. J. Mitchell, on behalf of 
the stoekholders of said company, then this commission shall be due and pay- 
able the same as if the full eighty per cent, of said stock were delivered. 
"[Slgned] H. Sellers McKee. 

"Murry A. Vemer." 

— That the sale and delivery of the stock were perfonned in accord- 
ance with the tenns of said contract, and that they became liable 
to pay said sum of $100,000 according to the terms of the said con- 
tract. That they hâve paid $75,000 of said commission to said 
Shaffer, which he has accepted in full satisfaction thereof to that 
estent, leaving unpaid the sum of $25,000, which aum they are ready 
and willing to pay. But they aver that the défendant Mason has 
notifled them that he was and is jointly interested with said Shaffer 
in said commission, and that it was agreed by and between him and 
Shaffer at and before the said contract was entered into, and at and 
before the rendition of the services for which the commission was 
to be paid, that said contract was entered into by said Shaffer for 
the beneflt of Mason, as well as himself, and that, of the said com- 
mission so agreed to be paid, the sum of $25,000 should be paid to 
and received by said Mason for his own separate use and beneflt; 
and said Mason has further notifled them that none of that part 
of the commission which has been paid has been paid to or received 
by him, and that he is entitled to receive ail of said sum of $25,000 
which remains unpaid; and he has demanded of the complainants 
that they pay said sum to him, and not to said Shaffer, asserting 
that he alone is entitled to receive the same. The complainaots 
further aver that Shaffer has demanded of them that they pay said 
sum of $25,000 to him, and he asserts that he alone is entitled to re- 
ceive the same; that, by reason of said conflicting claims and de- 
mands, they are unable to détermine which of said défendants is 
entitled to receive said money, and they are threatened with suit 
therefor by each of said défendants, although they are ready and 
willing to pay the same to the party entitled thereto; that neither 
of said défendants is making claim to said money by any coUusive 
arrangement or understanding with the complainants, or either of 
them. The complainants bring said sum of $25,000, and offer to 
pay the same into court, and ask that the défendants be required to 
interplead. The bUl was amended by offering to pay said sum of 
$25,000, and any interest that may be found to be due and owing 
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thereon, The complainants flled with their bill an affidavit as re- 
quired hj the practice of the court in such case. Thereupon th.e 
court made an order requiring the défendants to înterplead. 

The défendant Mason filèd a cross complaint against the défend- 
ant Shaffer, in which he admitted the material allégations contained 
in thé original bill. He further alleged, among other things, that 
he was and is jointly interested with the défendant Shaffer in the 
commission upon the sale mentioned in the original bUl; that at 
and before the contract of November 17, 1892, was entered into, in 
a conversation between cross complainant and Shaffer, it was agreed 
that they should work together, and that there should be a fair divi- 
sion of the compensation between them ; that upon that understand- 
ing, they went to Chicago, and entered upon negotiations with the 
owners of the stock of said street-railroad company, which flnally 
resulted in its purchase; that, in pursuance of their said arrangement, 
the contract for the payment of the commission was entered into 
and delivered to said Shaffer, who, having obtained possession there- 
of, at once set up the claim of entire ownership, and repudiated ail 
right and claim of the cross complainant, and insists that he alone 
is entitled to the sole compensation for making said purchase, not- 
withstanding the fact that he was brought into the matter by the 
cross complainant, and had distinctly agreed that the compensa- 
tion should be divided between them upon an équitable basis, and 
that the services had been jointly rendered ; that a fair and équita- 
ble division of said commission under their said agreement, and for 
the services rendered, would be and is an equal amount to each ; 
that said Shaffer bas received and appropriated to his own use ail 
of the commission except the sum of $25,000, which remains unpaid. 
Prayer that cross complainant be adjudged to be entitled to receive 
said sum of $25,000 to his sole use. Défendant Shaffer dénies with 
great and neediess particularity ail the averments of said cross com- 
plaint He also put in issue ail the material allégations of the orig- 
inal bill. He allèges that he alone is entitled to receive said sum 
of f25,000, together with interest on the same, from March 9, 1893. 

Proofs hâve been taken, and the cause has been argued and sub- 
mitted upon the varions issues presented by the pleadings. I shall 
content myself with a brief statement of the conclusions which I 
hâve reached. After a careful study of the évidence, both oral and 
documentary, the conclusions reached by the court are as foUows: 

First. The cross complainant, Mason, was and is a practicing attor- 
ney at law; and the défendant Shaffer was and is a business man, 
largely engaged in spéculative enterprises, and having expérience 
in the management and sale of street-railway property, and his serv- 
ices were retained by McKee and Vemer because of his supposed 
ability to negotiate for them the purchase of a controlling interest 
in the stock of the Citizens' Street-Eailroad Company of Indianapolis, 
Ind. 

Second. The services of said Mason were engaged by McKee and 
Vemer because of his supposed ability to aid them in making said 
purchase as their légal adviser, and the services rendered by Mm 
v.65P.no.5— 29 
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in and about said negotiations and pùrchase were sucli as are or- 
dinarily rendered by an attomey for his clients under like circum- 
stances. 

Third. McKee and Verner had no knowledge, during thé pendency 
of said negotiations, nor until the latter part of May, 1893, that there 
was any claim on the part of cross complainant, Mason, that there 
was, or was claimed to be, a secret agreement and understanding 
between himself and said Shaffer by which he was to hâve and re- 
ceive a fair and équitable share of the commission which McKee 
and "Verner had contracted and agreed to pay to said Shaffer; biït 
it was the belief and understanding of said McKee and Verner that 
said Mason was in their employ as their attomey and légal adviser, 
and not otherwise. 

Fourth. McKee and Verner understood at and bef ore they entered 
into the contract of November 17, 1892, that the entire amount of 
the commission mentioned therein had been eamed by said Shaffer 
alone; and they contracted and agreed to pay him said sum on the 
distinct understanding on their part that he alone was entitled to 
receiTe the same for his sole use and benefit. 

Fifth. McKee and Verner are justly indebted to said cross com- 
plainant, Mason, for the reasonable value of his services as their 
attorney in and about said negotiations and pùrchase. 

Sixth. It is not proved by a prépondérance of the évidence that 
the cross complainant, Mason, is entitled to receive any part of the 
commission agreed to be paid to said Shaffer by the contract of 
November 17, 1892; and the court therefore flnds that the whole 
amount of the commission mentioned in said contract belongs and 
is due and payable to said Shaffer. 

Seventh. Said sum of $100,000, by the terms of said contract, be- 
came due and payable March 9, 1893; and said Shaffer is entitled to 
receive the sum of $25,000, remaining unpaid, together with six per 
cent, interest thereon from March 9, 1893, to this time, amounting, 
in principal and interest, to the sum of $26,933.80. 

Eighth. The costs in this case ought to be paid by the complain- 
ants, McKee and Verner, and cross complainant, Mason. 

Ninth. Let a decree be entered in conf ormity to the above findings. 



HOLTON et al. v. GUINN, 
(Circuit Court, W. D. Missouri, W. D. January 21, 1895.) 

1. Eqtjitt — Plbadinq — Siqning Answer. 

The court may aUow défendant to sign his answer where objected to be- 
cause not signed. 

2. Samb— Vérification. -■ 

Objection that an answer Is not verifled may be obviated by the court'a 
allowing its vérification. 

8. Same — Joindbr op Défenses in Answbh. 

Under equity rule 39 défendant may join in his answer ail matters of dé- 
fense in bar or to the merits of the biil. 
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4. Samb— Denials. 

In equlty pleadings, déniais Or admissions should be spécifie and direct, 
and it is not enougli to allège that every allégation of the blll, net ex- 
pressly admitted, Is denied. 

5. Partnership Rkal Estatk— Rights of Suhviving Partner— Partition. 

A surviving partner bas, for the purpose of admlnistering and windlng 
up the partnership afCalrs, the right of possession of partnership real estate, 
exclusive of the deceased partner's helrs, and therefore they cannot, 
pending the administration, malntain against him an action for partition 
thereof. 

6. DowBH— In Partnership Real, Estatb. 

The dower of a deceased partner's wldow does not attach to his Interest 
in partnership real estate till the partnership debts are pald. 

7. Partition— Adjustmknt of Partnership Estate. 

A bill framed for partition and accounting as between tenants in com- 
mon cannot be maintained as a bill for adjustment of a partnership estate, 
it appearing that the land is part of an unadministered partnership estate, 
défendant belng the surviving partner, and plaintiffs, hoirs of the deceased 
partner. 

Suit by Holton and otlierB against Guinn for partition. Heard 
on exceptions to the answer. 

E. W. Pattison and A. E. Spencer, for complainants. 
Kames, Holmes & Krauthoff and Thomas & Hackney, for défend- 
ant 

PHILIPS, District Judge. Complainants hâve flled exceptions to 
the answer herein, which, for the purpose of considération, wUl be 
grouped together in respect of their materiality. 

1. It is objected that the answer is not signed by the défendant. 
This has been obviated by aiïixing the signature of défendant by 
leave of court. 

2. It is objected that the answer conjoins matter of défense with 
matter in the nature of a plea in bar, and the same is not verifled 
by proper certiflcate of counsel. Under rule 39 of practice in equity, 
a défendant is entitled in his answer to insist upon ail matters of 
défense in bar, or to the merits of the bill. Waiving the question 
as to whether an answer thus containing matter in bar with the 
merits should be treated as of the nature of a dilatory plea, counsel 
for défendant, by leave of court, hâve appended to the answer the 
formai certiflcate required by rule 31. 

3. It is objected that the answer does not speciflcally deny or 
admit whether or not the oratrix Sarah H. Lloyd is the widow, and 
the orators Tyree and William Lloyd are the heirs, of Elijaii Lloyd, 
deceased. The answer dénies every allégation of the bill not ex- 
pressly admitted to be true. This form of pleading is of question- 
able admissibility, even in a law action. Long v. Long, 79 Mo. 049. 
In equity pleading, désigned to search out the conscience of the 
pai'ty, and to put him to the very truth of the matter, ail semblance 
of double and evasive pleading should be avoided, so as not to leave 
the adversary to seek out through the whole body of the pleading, 
and détermine at his péril, precisely what is intended to be admitted 
and what controverted. Spécifie and direct déniais or admissions 
not only tend to deâne and sharpen the issues, but better enabl«» 
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the parties to prépare for trial, and save costs and trouble in taking 
testimony on matters not in good faith. controverted. The answer 
in this respect should be made more spécifie, as also the issue 
tendered in the bill as to the guardianship of the alleged minors, and 
the action respecting such guardianship taken in the probate court 
of Jasper county. Thèse are mère formai matters, the évidence 
of which is readily accessible to the pleader, and he should take the 
pains to ascertain such facts bef ore taking issue thereon in the forum 
of conscience. 

4 The remaining exceptions, stripped of ail specialty and techni- 
cality, dépend for their disposition upon the single question whether 
or not the matters and things pleaded over in the answer constitute 
any bar to complainants' right to the relief sought in the bill. The 
theory and gravamen of the bill is that one Elijah Lloyd, late hus- 
band of the oratrix and father of the orators Tyree and William 
Lloyd, died intestate in 1892, seised of the undivided one-half in- 
terest in certain lands situate in Jasper county, this state, and that 
the respondent, Guinn, is the owner of the other undivided one-half 
interest in said lands. After alleging the occupancy and use of said 
lands, and the réception of the rents and profits thereof, by the re- 
spondent, the bill seeks to hâve the lands partitioned, and the vridow's 
dower assigned, and for an accounting against the respondent. The 
answer dénies generally thèse averments of the bill, and then pleads 
affirmatively the substantive facts following, to wit: That in 1874, 
and prior thereto, the respondent was the owner in fee of said land. 
That at said time said lands were believed by respondent and said 
Elijah Lloyd to be minerai lands of great value; and that thereupon 
they formed a copartnership, under the firm name of Guinn & 
Lloyd, for the purpose of prospecting for minerai ores, and develop- 
ing the same, and conducting mining opérations thereon; and to 
that end entered into articles of copartnership, the principal provi- 
sions whereof are that the lands should be examined and prospected, 
and, in case valuable minerais were found, the same should be mined, 
and the product marketed. That said Lloyd was to make such ex- 
amination, and give Ms personal attention thereto> the expenses, 
losses, and profits connected therewith to be equally shared between 
them, and securing to said Lloyd the right to purchase of respond- 
ent the one-half interest thereunder at any time during the existence 
of the partnership, by paying therefor such portion of the sum of 
$6,000 (the original price paid therefor by respondent) as should be 
equal to the portion of the interest in said land purchased by Lloyd, 
the sum so to be paid by Lloyd to draw interest at the rate of 10 
per cent, per annum from the date of respondent's purchase of said 
land until the same should be paid by said Lloyd. It is further 
provided that whenever the profits arising from mining opérations 
and the sale of part of the land should amount to the sum of |6,000, 
and be received by Guinn, together with 10 per cent, interest as afore- 
said, then the said Lloyd should become owner of an undivided one- 
half interest in the lands remaining unsold ; whereby it is averred 
the land became partnership property, respondent putting the land 
into the partnership, and the said Lloyd putting in his personal serv- 
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ices free of charge to the partnership. The answer then avers that 
in Maj, 1883, the profits of said mining opérations amounted to the 
sum of |6,000, together with 10 per cent interest thereon, and said 
Iloyd thereby acquired an interest in the assets of the partnership 
equal to the interest of the respondent therein; and thereupon, in 
pursuance of the articles of copartnership, the respondent made a 
deed of conveyance to said Lloyd of an undivided one-half interest in 
said lands, and said Lloyd thereby became interested with respond- 
ent in ail the partnership property, încluding said real estate. The 
answer further avers that thereafter the said partners hegan pros- 
pecting and mining opérations further on said lands, and that from 
time to time respondent advanced to said partnership large sums of 
money for conducting the said partnership business; which said 
partnership was so çarried on until June, 1892, when said Lloyd de 
parted this life. That during the said copartnership the said Lloyd 
was the active business manager of said firm, receiving and dis- 
bursing large sums of money on account thereof, and received ani3 
drew out of the partnership assets large sums of money in excess 
of the amount received by respondent; and that said Lloyd appro- 
priated to his own use a large amount of certain personal property 
belonging to the partnership, so that at the time of his death he had 
appropriated partnership property largely in excess of the amount 
which was received by the respondent. The answer then allèges 
that the partnership affairs hâve never been settled, and a full ac- 
counting had thereon. That soon after the death of Lloyd respond- 
ent was duly appointed by the probate court of Jasper Gounty, Mo., 
having compétent jurisdiction thereof, administrator of the said 
partnership estate, as surviving partner of said firm. That he ex- 
ecuted a bond as such surviving partner, pursuant to the statute of 
the state, which was duly approved by said probate court; and that 
he has since been proceeding as such surviving partner and admin- 
istrator to hâve charge of and administer said partnership estate; 
and that said administration has not yet been completed, but is 
stiU pending, and that the time for flling claims against said estate 
has not expired. That he has been and is proceeding with ail rea- 
sonable dispatch to close up the affairs of said partnership. That 
owing to the character of the property, and the condition of the 
affairs of said partnership, it has been impossible for him to close 
up the affairs of said partnership, and he is unable to state the con- 
dition of the affairs thereof. That on a settlement thereof the said 
partnership will be found to be indebted to respondent in a large 
sum of money, which he believes will amount to the sum of f20,000, 
and that said sum so due him constitutes a lien upon the land in 
question, and that until the closing of said partnership administra- 
tion the interest of complainants in said real estate cannot be deter- 
mined. The answer taies direct issue on the averments of the bill 
that complainants and défendant are tenants in common in the real 
estate, or that he has recognized that fact since the death of Lloyd, 
or that he has received any rents or profits of said lands as a tenant 
in common; but admits that during his administration as surviving 
partner he has received rents and royalty therefrom, which sums he 
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bas credited to said partaersMp estate, ajid applied to the payment 
of partnership debts, and that as sueh administrator he has made 
and is mailing annually an accounting to the said probate court. 
The answer further allèges that upon the death of said Elijah Lloyd 
letters of administration were granted by the said probate court, of 
compétent jurisdiction, on the estate of said Elijah Lloyd, to one 
Andrew Donnan, which estate is yet in process of administration, 
and that the time is not yet expired for the présentation and allow- 
ance of claims against the individual estate of said Lloyd ; and it is 
further averred that, after the settlement of the partnership affairs, 
the interest of said Elijah Lloyd's heirs will be subject to the pay- 
ment of the individual debts of said Lloyd. 

The question, therefore, is, conceding thèse facts as pleaded, are 
the complainants entitled to proceed in partition of the lands, and 
for an accounting of the rents and profits thereof, against this re- 
spondent? If the lands were partnership property on the death of 
IJoyd, one of the partners, the right of possession, dominion, and 
management thereof devolved upon respondent as such surviving 
partner, for the purpose of administering and winding up the part- 
nership affairs. In contemplation of law, the realty for this purpose 
is Personal property and partnership assets. Its primary liability 
in his hands is for the debts of the copartnership. To this end re- 
spondent is entitled to the usufruct thereof, for the purpose of paying 
off partnership debts; and he may sell and dispose of such real es- 
tate, if necessary to such end. Easton v. Courtwright, 84 Mo. 27; 
HoUman v. Nance, Id. 674; Duryea v. Burt, 28 Oal. 569. The surviv- 
ing partner who has advanced moneys for the use and benefit of the 
partnership, or for the beneflt of the estate, is a creditor of the estate 
therefor, and is entitled to a lien on the partnership property for 
recompense. Priest v. Chouteau, 85 Mo. 398-40'j , Willett v. Brown, 
65 Mo. 138. TJntil such administration is closed by discharge of the 
partnership debts, the possession of the partnership realty by the 
surviving partner is adverse to and exclusive of the heir at law, 
and hence suit in partition will not lie. Holmes v. McGee. 27 Mo. 
597; Priest v. Chouteau, 85 Mo. 407; 2 Bâtes, Partn. 971 et seq.; 
1 Woerner, Adm'n, § 126. Nor does the widow's dower attach to the 
deceased husband's interest until after the partnership debts are 
discharged. Authorities supra. In view of the state of the law, 
it is not essential that the court should discuss the extent of re- 
spondent's interest in the land, or the relative equities of the partners 
respecting the same. That question cannot be determined in a 
partition suit, if the lands were partnership property, and the part- 
ner is holding the same as surviving partner for the purposes of 
adjusting the partnership liabilities. Nor is it necessary for the 
court to undertake to détermine the question, mooted by counsel, as 
to whether the fact that respondent, as surviving partner, has given 
bond to the probate court of the eounty where the land lies, and is 
accounting thereon, as surviving partner, administering the partner- 
ship estate, to the probate court, has the effect to preclude a court 
of chancery from entertaining a bill in equity for the adjustment 
of the partnership estate. The bill in question is not framed on the 



LONG ISLAND LOAX & TRUST CO. V. COLUMBUS, C. & I. C. BY. CO. 455 

theory of an unsettled partnership, but is simply for partition and 
accounting as between tenants in «ommon. The answer, therefore, 
in my opinion, pleads matters which, if tnie, are a bar to the relief 
sought in tlie pending bill, and tke exceptions thereto are overruled, 
save in the matters first indicated in this opinion. 



LONG ISLAND LOAN & TRUST CO. v. COLUMBUS, C. & I. 0. Rî. CO. et al. 

(Circuit Court, D. Indlana. January 28, 1895.) 

No. 8,867. 

Railroad Bondb— Sale by Président — Innocent Pcrchaser. 

Where negotlable railroad bonds perfect in form, payable to bearer, and 
certified by tlie trustée to évidence that they had become oWigatory, are 
placed by the company in the hands of its président to sell or exchange 
for its beneflt, they are valid in the hands of a purchaser in good faith be- 
fore maturlty, though they were disposed of by the président for his own 
benefit, after consolidation of the company with other companies, and 
though at the time of the purchase two of the semlannual interest coupons 
attached to each bond were past due. 

Suit by the Long Island Loan & Trust Company against the Cîolum- 
bus, Chicago & Indiana Central Railway Company. 

Kittredge, Wilby & Simmons, for complainant. 
Lawrence Maxwell, Watson, Burr & Livesay, and S. 0. Pickens, 
for défendants. 

BAKEE, District Judge. On or about the Ist day of November, 
1864, pursuant to a resolution of its board of directors, the Columbus 
& Indianapolis Central Eailway Company made and authorized to 
be issued its certain séries of bonds, numbered consecutively from 
1 to 1,000, inclusive, for |1,000 each, payable on the Ist day of No- 
vember, 1904, with 7 per cent, interest thereon, payable semian- 
nually, CTidenced by coupons annexed thereto. AU of thèse bonds • 
were duly signed by its président, and attested by its secretary, and 
sealed with its corporate seal. In the body of each bond was con- 
tained a provision in thèse words : 

"Thls bond shall not become obligatory uutil It shall hâve been authenti- 
cated by a certiflcate annexed to it, duly signed by the trustée." 

Each bond contains on its face, immediately below the signatures 
of the président and secretaiy, the foUowing certiflcate : 

"I hereby certify that this bond is one of the séries of bonds described in 
and secured by the deed of trust or mortgage above mentioned. 

"[Signed] A. Parkhurst, Trustée." 

At the same time the railway company executed a trust deed or 
mortgage to secure the bonds to Archibald Parkhurst, trustée, wMch 
was duly recorded in each county in the states of OMo and Indiana 
into or through which the railway ran. On the llth day of Septem- 
ber, 1867, the Columbus & Indianapolis Central Kailway Company 
was Consolidated with other railroads, and became the Columbus 
& Indiana Central Railway Company. On the Ist of Februar}', 
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1868, the Columbus & Indiana Central Eailway Company was Con- 
solidated with. other railroads, and became the Columbus, CMcago 
& Indiana Central Eailway Company. The Pittsburgh, Cincinnati, 
Chicago & St. Louis Eailway Company, one of the respondents, 
has become, by proper conveyances, possessed, by lease for a long 
tenu of years, of ail the property, rights, and franchises of the 
Columbus, Chicago & Indiana Central Eailway Company during such 
tenu. Benjamin E. Smith was the président of the Columbus & 
Indianapolis Central Eailway Company from 1864 until, by consoli- 
dation, it became the Columbus & Indiana Central Eailway Company, 
of which last-named company he became and remained président un- 
til by consolidation it became 'the Columbus, Chicago & Indiana 
Central Eailway Company, and he became and remained the prési- 
dent of the last-named company until 1883. After the bonds had 
been completed, they were taken, shortly after their date, by Smith, 
président, and Moodie, secretary, of the company, to Philadelphia, 
and thence to New York, where they remained in the possession of 
Smith and Parkhurst. Smith and Parkhurst were authorized 
to sell thèse bonds, or to exchange them for bonds of a prior 
issue. Prior to 1870 (bow long Mr. Parkhurst cannot remember) ail 
the bonds not previously sold or exchanged went into the exclusive 
possession of Smith. In November or December, 1875, Smith bor- 
rowed for his own use, of a flrm of brokers in Philadelphia, a con- 
sidérable sum of money, executing his own notes therefor, and put- 
ting up 99 of thèse bonds as collatéral security for his notes. Among 
the bonds so pledged were the 36 now held by the complainant. 
Thèse bonds, it appears, had never been issued until so pledged by 
Smith. The complainant purchased the bonds in controver-sy in 
the open market for fuU value, before maturity, and he is an inno- 
cent purchaser for value, unless the fact tlxat he knew that default 
had been made in the payment of the interest coupons falling due 
May 1, 1875, and November 1, 1875, impairs his right to be so re- 
■ garded. Thèse bonds, completed as perfect obligations, with the 
qualifies of negotiable paper, payable to bearer, were at ail times in 
the possession of Smith, Parkhurst, or Moodie, who had authority 
from the company to issue them wiien sold or exchanged for the use 
of the company. The bonds in question were actually issued in 
1875, by Smith, for his own use, to the Philadelphia flmi of brokers, 
and came by sale in the open market, in due course of business, into 
the complainant's hands. 

Counsel for the respondents state the question for décision thus: 

"When a party exécutes a negotiable instrument, complète in form, and re- 
tains it with the intention of fviture use and delivery, but before such use or 
delivery, and without any présent intention to deliver it for any purpose, it 
is gotten from his possession by force, crime, or fraud, and passes into the 
hands of an innocent purchaser before due, is the malier estopped as against 
the innocent purchaser from denying its validity?" 

The question thus stated is elaborately argued, with the citation 
of many authorities, to show that the bona Me holder of such nego- 
tiable paper would not be entitled to protection. It is unnecessary 
to consider the question thus stated, because it does not state the 
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question for décision with accuracy. The true question for déci- 
sion is this: Wlien a railroad company has made its negotiable 
bonds, perfect in form, payable to bearer, and has caused them to be 
certifled by the trustée, to évidence that they hâve become obligatory, 
and has placed them in the possession of its président, with author- 
ity to sell or exchange them for the beneflt of the company alone, 
can it defeat the title of an innocent purchaser for value and before 
maturity by averring and proving that its président has f raudulently 
pledged or sold such negotiable bonds for his own private use, with- 
out its knowledge or consent, after such railroad company had be- 
come Consolidated with other raUroad companies? And does the 
fact that such negotiable bonds hâve two unpaid interest coupons 
past due annexed to each bond impair the transferee's right to be 
deemed a bona âde purchaser? 

A purchaser of negotiable railroad bonds in good faith and for 
their full market value may be a bona fide holder, although some 
of the interest coupons attached thereto are past due and unpaid 
at the time of purchase. Morgan v. U. S., 113 U. S. 476, 5 Sup. Ct. 
588; Thompson v. Perrine, 106 IT. S. 589, 1 Sup. Ct. 564, 568; Eail- 
road C!o. v. Sprague, 103 U. S. 756; Cromwell v. County of Sac, 96 
U. S. 51; Bank v. Kirbv, 108 Mass. 497; McLane v. RaUroad Co., 66 
Cal. 606, 6 Pac. 748; State v. Cobb, 64 Ala. 127; Boss v. Hewitt, 15 
Wis. 260. 

In Bankv. Kirby, 108 Mass. 497, 501, the court say: 

"We are referred to no case In whieh it has been held that failure to pay 
Interest, standing alone, is to be regarded sufflcient in law to throw such dis- 
crédit upon the principal security upon which it is due as to subject the 
holder to the full extent of the security to antécédent equities." 

"To hold otherwise," the suprême court said in Cromwell v. County 
of Sac, 96 U. S. 51, 58, "would throw discrédit upon a large class of 
securities issued by municipal and private corporations, having years 
to run, with interest payable annually or semiannually." 

The doctrine was reafflrmed in Railroad Co. v. Sprague, 103 U. S. 
756, and in Morgan v. IL S., 113 U. S. 476, 5 Sup. Ct. 588. 

But, where it appears that the interest on the bond is overdue 
and unpaid, this is held in some cases, and I think erroneously, to 
be a circumstance of suspicion suflEicient to put a purchaser On his 
guard, and to impair his title. First Nat. Bank of St Paul v. Com- 
niissioners of Scott Co., 14 Minn. 77 (Gil. 59); Parsons v. Jackson. 
99 U. S. 434; Morton v. Railroad Co., 79 Ala. 590. The better doc- 
trine, however, seems to be that suspicion of defect of title, or the 
knowledge of circumstances which would excite suspicion in the mind 
of a prudent man, or gross négligence on the part of the buyer, will 
not affect his title. Nothing short of bad faith on the part of the 
purchaser of negotiable bonds passing by delivery, and which are 
fair upon their face, will destroy their validity; and the burden of 
proof lies upon the person who assails the title of the party in pos- 
session. Murray v. Lardner, 2 Wall. 110; Railroad Co. v. Lewis, 33 
Pa. St. 33; Railroad Co. v. Cowdrey, 11 Wall. 459; Spence v. Rail- 
road Co., 79 Ala. 576; Goodman v. Simonds, 20 How. 343. 

The fact that two interest coupons attached to each of the bonds 
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were past due and unpaid at the time of his purchase, standing 
alone, dœs not impair the complainant's riglit to be deemed a bona 
flde purchaser of the bonds, and entitled to protection as sucli. 
Anon., 1 Salk. 126, was a cause where a banli bill payable to A., 
or bearer, liad been lost, and was found by a stranger, who paid it 
to C, for a valuable considération. It was beld by Holt, G. J., that 
A. could not maintain trover against C, "by reason of the course 
of trade, wliich créâtes a property in the assignée or bearer." Since 
the décision of Lord Mansâeld in Miller v. Kace, 1 Burrows, 452, 
there has been no serious dissent from the doctrine that the want 
of delivery of bank notes and other paper intended to circulate as 
money is not available against a bona fide holder for value, who has 
taken the same in due course of trade. Worcester Co. Bank v. Dor- 
chester & M. Bank, 10 Cush. 488. If a perfected bank note were stolen 
from the Taults of a bank before it was issued, and it should be 
passed by the thief in due course of trade, for value, to a bona flde 
holder, the latter would acquire a good title as against its true owner. 
In respect of negotiable promissory notes, perfect in form, it has 
been held in some cases that the want of delivery by the maker will 
not be available to defeat the title of a bona fide pnrchaser for value 
and before maturity. Kinyon v. Wohlford, 17 Minn. 239 (Gil. 215) ; 
Shipley v. CarroU, 45 Hl. 285; Clarke v. Johnson, 54 111. 296; Gould 
V. Segee, 5 Duer, 260. In this country, however, the entire absence 
of delivery of negotiable notes and bills has been regarded, in a 
majority of the cases, as a sufficient défense even against a bona flde 
holder, unless the maker has executed an instrument perfect in form, 
and has been guilty of négligence in letting it go eut of his posses- 
sion, and thereby given an opportunity to negotiate it to an inno- 
cent pnrchaser. Burson v. Huntington, 21 Mich. 415; Hall v. Wil- 
son, 16 Barb. 548; Chipman v. Tucker, 38 Wis. 43; Carter v. Mc- 
Clintock, 29 Mo. 464. In England there are no décisions which 
hâve corne under my notice necessarily determining the question. 
Some of the dicta afliirm that delivery is indispensable (Marston v. 
Allen, 8 Me^s. & W. 504; Baxendale v. Bennett, 3 Q. B. Div. 525); 
while others deny that the want of delivery by the maker will avail 
to defeat the title of a bona flde purchaser for value before maturity 
(Ingham v. Primrose, 7 C. B. [N. S.] 82, 5 Jur. [N. S.] 710; Young v. 
Grote, 4 Bing. 253). 

It is generally agreed that the delivery of negotiable paper left 
in escrow, contrary to the temas upon which it was to hâve been 
delivered, will pass a good title to the bona flde transférée for value 
and before maturity. Fearing v. Clark, 16 Gray, 74 ; Graff v. Logue, 
61 lowa, 704, 17 N. W. 171. In a note to Willard v. Nelson (Neb.) 
53 N. W. 572, the editor, after reviewing many authorities, says: 

"We think the better rule Is that he who slgns a writing knowlng that it 
Is Intended to be used, or may be used, for some business purpose, must at 
his péril ascertain that it is not a negotiable instrument, and, failing to do 
this, is liable absolutely, though he was pi-ocured to sign it by some fraudu- 
lent device or misrepresentatlon, or, having signed it advisedly, It was talsen 
(rom his possession by fraud or theft, and without any intention on his part 
to deliver it to any one, or to let it be negotlated for his beneflt or otherwise." 
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Negotiable railroad bonds, payable to bearer, are intended to pass 
from hand to hand in ail the money markets of the world. It is 
the understanding of the commercial world that the purchaser of 
such bonds may safely rely on the title evidenced by possession 
as the true title, and that, in the absence of fraud or négligence so 
gross as to jnstify the inference of fraud, the title of a bona iide 
purchaser for value before maturity is unassailable. Any other un- 
derstanding would cast suspicion upon such bonds, and impair, if 
it did not defeat, the purpose of their issue. And so it has been 
said that a purchaser of negotiable bonds before maturity, in the 
usual course of business, acquires a good title thereto, although they 
may hâve been stolen; and in a suit by the purchaser of such the 
burden of proof that he did not acquire them in good faith is upon 
the défendant. Evertson v. Bank, 66 N. Y. 14; Spooner v. Holmes, 
102 Mass. 503; Seybel v. Bank, 2 Daly, 383, 54 N. Y. 288; Oalifornia 
V. Wells, Fargo & Co., 15 Cal. 336; Association t. Avegno, 28 La. Ann. 
552; Carpenter v. Rommel, 5 Phila. 34; Gilbough v. Railroad Co., 1 
Hughes, 410, Fed. Cas. No. 5,419 ; Miller v. Race, supra. Such nego- 
tiable bonds, in a certain sensé, are the représentatives of money, and 
freely pass by delivery in the money markets of ail commercial 
countries. To accomplish this purpose, the holder of a perfected 
bond must be deemed to be the true owner, and be able to invest 
an innocent purchaser for value and before maturity with an unim- 
peachable title. The title of a bona flde holder of such bond ought 
to stand on as secure a foundation as that of a person who receives 
a bank note in the ordinary course of business. Any other doctrine 
would, in my judgment, undermine the very structure of commercial 
law, and shake the foundations of such paper crédits. 

Each bond bears on its face the statement: "This bond sliall 
not become obligatory until it shall hâve been authenticated by a 
certiiicate annexed to it, duly signed by the trustée." And each 
bond contains the certiflcate of the trustée that the bond is one of 
the séries of bonds described in and secured by the trust deed or 
mortgage. The bonds could in no event become obligatory until 
the certiflcate of the trustée was annexed to them. This act of the 
trustée, when performed, was to authenticate the bonds; that la, "to 
détermine as real and true" each bond so authenticated. When thus 
authenticated, its effect was to render them obligatory, and to pro- 
nounce them the genuine and valid bonds of the obligor. A bona 
flde purchaser, in the usual course of business, could safely rely on 
the déclaration in the bond that, when authenticated by the cer- 
tiflcate of the trustée, it should then become obligatory. The bonds 
in suit were properly authenticated by the trustée on or about No- 
vember 1, 1864. From that time they became the binding and 
valid obligations of the maker in the hands of any bona flde pur- 
chaser for value and before maturity. The maker of the bonds 
and those acquiring the property conveyed by the trust deed to se- 
cure their payment are estopped to deny their validity in the hands 
of such innocent holder for value. The respondents are chargeable 
with négligence in failing to require the surrender of ail unissued 
bonds before consenting to take the property with an incumbrance 



460 FEDERAL BEPOETEB, Vol, 65. 

upon it securing negotiable bonds wMch. miglit pass into the hands 
of innocent purchasers unless they were canceled and destroyed. 
Both of the respondent companies had it in their power to require 
the production and cancellation of thèse bonds before they had ac- 
quired any interest in the incumbered estate. This they failed and 
neglected to do. They confided in the honesty of the ofHcers in- 
trusted with the custody of the bonds to make no f raudulent use of 
them. Their trust has been abused, and the familiar prineiple 
applies that "he who trusts most shall suffer most" In my opin- 
ion, the respondents hâve failed to make ont any défense which would 
justify the court in denying the complainant the relief sought by its 
bill, There will be a decree for complainant. 



BARKEE V. NORTHERN PAC. RY. CO. 

(Circuit Court, E. D. Missouri, E. D. February 2, 1895.) 

No. 3,774. 

1. Release— Rescission— Imphovidencb. 

The settlement of a daim for personal injuries will not be set aside 
merely because it Is improvident 

2. Same — Incapacity of Pbrson Contracting. 

The mère fact that a person at the time of making a settlement for Per- 
sonal injuries was still sensitive of her Injuries, and had been taking medi- 
cine, is not ground for rescission; the mediclne not being such as to impair 
her mental faculties, nor the pain such as to subvert her judgment. 

3. Same — Rbturn dp Considehation. 

One cannot hâve a settlement for injuries resClnded, without having of- 
fered to return the money received thereunder. 

4. Same— MisTAKB. 

Settlement of a claim for Injury to person and loss of property will not 
be rescinded on the ground that it was intended only to cover tiie loss of 
property, where there was no fraud, simply because the party seeking to 
set it aside failed to Inform herself of wbat was contained in the agree- 
ment. 

Suit by Barker against thé Northern Pacific B^ilvfay Company to 
set aside a settlement of a claim for personal injuries. 

Charles E. Gibson, for complainant 
Campbell & Ryan, for défendant 

PRIEST, District Judge. Plaintiff, who was injured in the derail- 
ment of one of the respondent's passenger trains on the early morniiig 
of January 15, 1892, and who on January 26th, foUowing, made a set- 
tlement of her damages for the sum of $500, and for that considér- 
ation, which she retains, executed a release, now seeks to set 
aside the release, upon the grounds — ^First, that it was procured 
from her by fraud and artifice, at a time when she was not master 
»f her mental faculties; and, second, th.at it does not express the 
true agreement, she having only settled for the loss of her personal 
efifects, while the release embraces her personal injuries as well. 

I flnd, as a fact, no artifice or fraud was practiced upon her, and 
at the time she made the adjustment, and eiecuted the release, 
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she was in a condition of perfect mental self-possession, capable of 
comprehending, and actually comprehending, each successive step 
in the progress of the settlement. "V^Tietlier the settlement was a 
wise one, is a question upon which a court is not at liberty to enter, 
after it bas ascertained that sbe had ample understanding to ap- 
preciate its seope, and know what she was doing. Courts of equity 
cannot, any more than courts of law, relieve parties f rom the bonds 
of improvident, hasty, or illy-considered agreements. But, were the 
question now presented to me whether the contract was a provident 
one for her to bave made, I could not say that it was not. Manifestly, 
the injury was not wantonly inflicted. The cause of the accident is 
not revealed by the testimony. It is true, a passenger makes a prima 
facie case, but not a conclusive one, by merely proving the derail- 
ment of the train. A trier of f act might, in the very nature of the 
accident, flnd circumstances and conditions which would repel the 
prima facie case, and refuse to apply an inference of négligence. 
This presumption may be conclusively overcome. The plaintiff's in- 
juries are comparatively slight. They were not permanent, nor of 
an excruciatingly painful character. The fair inference is that her 
most serions injury was occasioned by an effort to extricate her f rom 
the car, in puUing her out by the arm. Her arm was dislocated at 
the shoulder joint, but was readily reduced. It is true that the in- 
jury was painful, but so ordinarily, for only a short time. I should 
say, conceding plaintiff an unquestioned and undebatable right to 
recover, that her damages, including loss of property, as well as Per- 
sonal injuries, ought not fairly to exceed twelve or flfteen hundred 
dollars. The prompt settlement of the case at a compromise of flve 
hundred dollars, the amount paid plaintiff, in my opinion, was a 
reasonable and fair adjustment. It is true that the plaintiff had 
been taking medicine and was stUl sensitive of her injury; but the 
medicines administered to her were not of a character to impair her 
mental faculties, nor was her physical pain of a nature to subvert her 
judgment. If persons are to be denied the capacity to make a valid 
contract, because suffering a slight pain or sickness or nervousness, 
but few contracta could be sustained by the courts. I suppose the 
majority of wills are made upon beds of sickness, in appréciation 
by the testator of an early dissolution. Those conditions are never 
held suflacient to discrédit and overthrow the wills. The usual in- 
quiry and test is whether the party possessed sufiQcient understand- 
ing to know the nature of the act and its effects. If this be answered 
in the aiSrmative, that is an end of the matter. Why such a raie 
should not be applied in cases of contracts, I can flnd no sub- 
stantial reason. It may be that a person in a condition of illness is 
less able to resist strong importunities and persistent persuasion than 
in a State of health; and undue persuasion, under thèse circumstan- 
ces, may amount to coercion. But I flnd nothiug of that sort in this 
case. The représentative of the railway company, according to 
plaintiff's own testimony, was not so insistent. 

But there is another insurmountable obstacle in the complain 
ant's way upon this feature of this case; and that is, although she 
desires to set aside the contract of release, she still retains the con- 
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sideration, and kas neter offereâ to return it Where a party at- 
tempts to rescind a contract, tke rescission must be complète. He 
cannot aiHrin it in part and reject it in part. Common honesty 
would require Mm seeking to escape the burdens of the contract 
to return the beneâts wMch. he bas received. This is not only a rule 
of common honesty and fairness, but bas been recognized by the 
courts from time immémorial. There are some few exceptions 
where railroads hâve been involved,. but they simply illustrate that 
courts sometimes give way to sentiment, and allow compassion and 
sympatby to rule, instead of tranquil judgment. And thèse ofifers 
of restitution should corne promptly, not reluctantly or tardily. To 
withhold a restitution is to exhibit a want of confidence in the in- 
tegrity and justness of his case, who complains of a contract, and 
seeks to set it aside because of fraud. Vandervelden v. Railway 
Co., 61 Fed. 54; Johnson v. Granité Co., 5.3 Fed. 569; Gould t. Bank, 
86 N. Y. 75 ; Cobb v. Hatfield, 46 N. Y. 533 ; Thayer v. Turner, 8 Metc. 
(Mass.) 550; Kimball y. Cunningham, 4 Mass, 502; Doane y. Lock- 
wood, 115 111. 490, 4 N. E. 500; Kailway Co. t. Hayes (Ga.) 10 S. E. 350; 
Burton v. Stewart, 3 Wend. 236; Bain v. Wilson; 1 J. J. Marsh. 202; 
Jarrett v. Morton, 44 Mo. 275; Hàrt v. Handlin, 43 Mo. 171; Estes v. 
Eeynolds, 75 Mo. 563; Kerr, Fraud & M. 366. 

But it is said that the written instrument does not express the 
agreement of the parties; that the agreement was made solely with 
respect to the personal property belonging to plaintiff, which was 
bumed up in the wreck. This would seem to be inconsistent with 
the other ground urged for setting aside the release, for this recog- 
nizes, upon the part of the plaintiff, a mind capable of contracting, 
and having conceived a perfect understanding in regard to the terms 
of a valid settlement, but that, through mistake or fraud, the writ- 
ten instrument evidencing the agreement was made to comprehend 
more than was actualiy agreed upon. Were the case presented 
alone upon the plaintiff's évidence, I should be compelled to flnd 
against her upon this issue. It is necessarily inf erred from the plain- 
tiff's testimony that the basis upon which the settlement was arrived 
at, comprehending both her personal injuries and the loss of personaJ 
effects, was upon the value of the personal property lost. She in- 
quired whether, in the settlement, she would not be allowed for the 
pain she would sufler and had suflered in conséquence of personal 
injury; and, according to her own statement, it was replied to her 
that, unless she accepted the $500 in full settlement, she would get 
nothing. But the instrument was read to her. She signed it, — not 
only signed this particular release, but one for her minor son, who 
was in the room with her at the time, to the same effect, settling for 
his Personal injuries, as well as his loss of personal property. If she 
did not understand it, she had a right to require it to be read until 
she did understand it. She cannot impute her neglect to know the 
contents of the instrument which she signed, as a fraud upon the 
part of the défendant. Where there is an attempt to cancel a con- 
tract on the ground of a mistake, it must be shown that the mistake 
was mutual, or a mistake by the one party and a fraud by the other ^ 
and the proof must be so full, clear, and décisive as to leave no rea- 
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Bonable doubt in the mind of the chancellor. Story, Eq. Jur. § 140, 
note a, and authorities. Again, a relief will not be giyen against 
a mistake, where the party complaining had witMn his reach. the 
means, or at hand the opportunity, of ascertaining the true state of 
facts, and neglected to take advantage of them, Brown v. Fagan, 
71 Mo. 563; Eailroad Co. v. Shay, 82 Pa. St 198; Wallace v. Eailroad 
Co. (lowa) 25 N. W. 772; Hinkle v. Railway Co. (Minn.) 18 N. W. 275; 
Pederson v. Eailway Co. (Wash.) 33 Pac. 35L The bill will be dis- 
missed at complainant's costs. 



CHICAGO DOLLAR DIRECTORY CO. et al. T. CHICAOn DTRIÎCTORT CO. 

(Circuit Court of Appealg, Seventh Circuit January 18, 1895.) 

No. 210. 

L Appeal — Ordisr Enterbd on Motioiî of Appkllants. 

Défendants moved to dissolve a prelimlnary Injunctlon, and thelr motion 
was denied. Subsequently, upon motion of défendants' attorneys, an order 
was entered correcting defects In the order flrst entered, but stlU denying 
the relief sought BM, that défendants dld not walve thelr rlght of ap- 
peal by procuring the entry of such order. 

%. Samb— Ordbb Continuing Tbmpohaby Injcnction. 

When a temporary Injunctlon Is granted, to continue In force "until the 
further order of the court," and a motion Is made to dissolve It, and the 
court refuses to dissolve the Injunctlon or orders It continued In force, ita 
opération and efifect thereafter dépend upon the order so made, whlch may 
be appealed from accordlngly. 

8. Samb— Ikrbqularitt in Bond— Corkection. 

An order was made by the court, contlnujng a prelimlnary Injunctlon, 
and allowlng an appeal upon the défendants' flling a bond, In an amount 
named, -with suretles to be approved by the clcrk. Hdd, that though the 
sureties should hâve been approved by the judge, and the bond talten by 
the clerk was therefore Irregular, the appeal should not be dismissed for 
thls reason, but the appellants should be given an opportunity to flle a 
bond properly approved, and, upon their doing so, the motion to dismisa 
should be overruled. 

'Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Banning & Banning and H. 0. Fancher, for appellants. 
John J. McOlellan and L. L. Bond, for appellee. 

Before WOODS and JENKTNS, Cîircuit Judges, and BAKER, BiS' 
trict Judge. 

BAKEB, District Judge. On June 23, 1894, the court below 
granted a temporary injunction to continue in force "untU. the further 
order of the court" On July 17, 1894, the défendants below (ap- 
pellants hère) flled their written motion, praying the dissolution of 
the injunction for reasons stated. On September 19, 1894, the mo- 
tion for the dissolution of the injunction theretofore made came on 
to be heard, and, af ter hearing had, the court denied the motion- 

On September 20, 1894, the court made the following order: 

"It Is ordered that the National Gazetteer Association be, and the same Is 
hereby, strlcken from the injunction writ, without préjudice to the said writ." 
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On October 8, 1894, the foUowing was entered of record: 

"Upon motion of S. P. Douthart and H. C. Fancher, solicitors for défendants, 
the orders heretofore entered in said cause, denying the motion to dissolve 
the Injunction, and amending the writ of Injunction herein, are corrected and 
amended so as to read as follows: 'Tlils cause coming on for further hearing, 
and having been argued by counsel for the respective parties, and the com-t 
being fully advised in the premises, doth order that the preliminary injunction 
granted herein of the 23d day of June, 1894, be, and the same is hereby, dis- 
solved as to the National Gazetteer Association, but continued in force and 
effect as to ail the other défendants until the final hearing herein, or until the 
further order of the court And thereupon the défendants pray an appeal 
from so much of thls order as continues said injunction in force, to the United 
States circuit court of appeals for the Seventh circuit, which appeal is allowed 
upon the défendants filing a good and sufflcient appeal bond in the pénal sum 
of flve hundred dollars, with sureties to be approved by the clerk. On the 
same day, to wit, the 8th day of October A. D. 1894, came the défendants, by 
their solicitors, and flled their assignment of errors, and prayed an appeal to 
the United States circuit court of appeals for this circuit; whereupon it is 
ordered that said appeal be allovi^ed upon the défendants' filing a good and 
suflicient appeal (bond), and in the pénal sum of flve hundred dollars, and a 
citation issued returnable on the 3d day of November next.' " 

On the lOth day of October, 1894, an appeal bond in tlie pénal 
sum of $500 was fÛed with and approved by the clerk. On the 13th 
day of October, 1894, a transcript of the record was certifled to this 
court by the clerk of the court below, and was filed in the oflace of the 
clerk of this court, October 27, 1894. The appellee has interposed 
a motion to dismiss this appeal upon various grounds, which will 
be considered in the order of their statement. 

First, it is insisted that the or-der appealed from was entered on 
the motion of the solicitors of the appellants, and they cannot al- 
lège it as error and appeal theref rom. Whetber the amended order 
of the court entered on October 8, 1894, is to be treated as a nunc pro 
tune entry, to operate as of the date of the orders which it amended, 
or is to be deemed an order taking efEect as of the date of its entry, 
it is not material to détermine. Viewed in either aspect, the appeal 
was attempted to be taken in apt time. The appeal was asked for 
and allowed by the court on the 8th day of October, and at the same 
time an assignment of errors was flled. The appeal was granted 
on the condition that a bond in the pénal sum of |500 was filed with 
and approved by the clerk, and a citation was ordered issued, return- 
able November 3, 1894. The bond was flled with and approved by 
the clerk, October 10, 1894, and the citation was issued and serv^ed. 
It is true that the amended order was made at the request of counsel 
for the appellants. But the request of counsel to hâve the court cor- 
rect and amend its prier orders ought not to be deemed a waiver of 
their right of appeal. The court had made its orders of September 
19th and 20th, denying the appellants' motion, which orders had the 
eiïect to continue the injunction in force. The order entered October 
8th simply corrected the orders of September 19th and 20th. By ask- 
ing the court to cause the orders which it had actually made to be 
corrected of record, the appellants did not assent to the correctnesa 
of the orders, nor waive their right to appeal theref rom. The orders 
were not made at their request, because the court, by its orders, de- 
nied them the relief which they asked. While the décision was ad- 
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verse to their contention, they had an interest in having the orders 
actually made correctly entered of record; and their request to hâve 
this done wUl not bar their right of appeal. 

It is next contended that the order entered on October 8th 
did not continue in force the injunction granted June 23d, and 
was whoUy inoperative, because the injunction continued, and still 
continues, in full force, by virtue of its own terms. The provi- 
sions of section 7 of the appellate court act (26 Stat. 826) are 
remédiai in their nature, and ought to be liberally construed. An 
interlocutory injunction may prove as destructive to the inter- 
ests of the party enjoined as would a perpétuai injunction grant- 
ed on final hearing; and it was the obvions purpose of congress 
to enable the party thus injuriously affected to hâve a speedy 
review, that he may be relieved from the conséquences of a wrong- 
ful or improvident injunction. The order appealed from in terms 
dissolved the injunction so far as it related to the National Gazet- 
teer Association, and adjudged that it be "continued in force and 
effect as to ail the other défendants until the final hearing, or tmtil 
the further order' of the court." It is argued that this order ought 
not to be construed as one continuing in force the injunction of June 
23d, inasmuch as the section in question was only intended to apply 
to the case of an injunction having a deflnite limitation, and after- 
wards continued in force by a subséquent order, or to the case of an 
injunction granted by a district judge, which, under the provisions 
of sections 718 and 719, Kev. St., is limited in point of duration to 
the first term of the circuit court, and which for its continuance re- 
quires the order of that court. The section thus construed would 
limit the cases in which an appeal might be taken from an order 
continuing an interlocutory injunction to the two classes of cases 
just mentioned. We are not disposed to give it so narrow a construc-- 
tion. When a temporary injunction is granted to continue in force 
"until the further order of the court," and a motion is made to dis- 
solve it, the continuance of the injunction in force is the question 
for hearing and judgment, and it is the duty of the court either to 
dissolve the injunction or continue it in force; and when the court 
refuses to dissolve the injunction, or orders it continued in force, 
its opération and effect thereafter dépend upon the order so made. 
This construction gives effect to the plain language of the statute, 
and best effectuâtes the remédiai purpose of its enactment The 
case of Boston & A. E. Co. v. Pullman's Palace-Car Co., 2 G. C. A. 
172, 51 Fed. 305, in no wise conflicts with thèse views. That was a 
case which arose on the overruling of a pétition for a rehearing and 
a motion to dissolve a perpétuai injunction granted on a final hear- 
ing. In such a case the question of the continuance of the injunc- 
tion was no longer in gremio legis. Besides, it was not a ruling 
touching an interlocutory injunction, and was therefore not within 
the terms of section 7. 

The claim that the appellants failed to file with the clerk of the 
court below, at the time the appeal was prayed and allowed, 
an assignment of errors, is not supported by the record before us. 
v.65F.no.5— 30 
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The flling of the bond with the clerk on the lOth day of October, in 
pursuance of the order of the court, was irregular; but we are not 
disposed to dismiss the appeal on account of such irregularity. The 
course pursued was undoubtedly attributable to the order of the 
court made on the 8th of October. The irregularity is one which was 
amendable below, and, as no substantial right of the appellee is 
afifected by it, we are not disposed to dismiss the appeal for this 
reason. 

The appellee insists that the appeal ought to be dismissed, because 
the surety in the appeal bond was not taken by the judge, but by the 
clerk of the court below. 

Speaking of a like objection, the suprême court in O'Reilly t. Ed- 
rington, 96 U. S. 724, said: 

"The security required upon wrlts of error and appealB must be taken by tbe 
judge or justice. Rey. St. § 1000. He cannot delegate this power to the clerk. 
Hère the approval of the bond was by the clerlc alone. The judge bas never 
acted; but, as the omission was tindoubtedly caused by the order of the court 
permltting the clerk to take the bond, the case la a proper one for the applica- 
tion of the rule by which this court sometimes refuses to dlsmlss appeals or 
wrlts of error, except on failure to comply with such tern>s as may be Imposed 
for the purpose of supplying defects in the proceedlngs. Martin v. Hunters' 
Lessee, 1 Wheat 361; Dayton v. Lash, frt U. S. 112." 

In Dur opinion, the like practice ought to be foUowed in this court; 
and we shall adopt it in the présent case. 

It is lastly insisted that the appellants did not flle or cause to be 
filed with the clerk of this court, within 30 days from the time of the 
allowance of the appeal, a copy of the record. The copy of the rec- 
ord was filed October 27th, and within 30 days from the time the 
appeal was prayed and allowed from the order entered October 8th. 
And, if the appeal should be deemed to be taken from the order of 
September 19th, it ought not to be dismissed, for the reason urged, 
because the defect or irregularity in the time of flling the copy of 
the record is cured by its subséquent flling, unless a motion to docket 
and dismiss has been prcTiously made. Rule 16 of this court (47 
Fed. viii.); Preeman v. Clay, 1 O. G. A. 115, 48 Fed. 849. This ques- 
tion has been mled in the same way in a former unreported décision 
of this court* 

The order of the court is that this appeal shall stand dismissed un- 
less the appellants shall within 10 days file with the clerk below a 
bond in such penalty as is flxed by the court below, and to be ap- 
proved by the judge of that court, and cause a certifled copy thereof 
to be filed with the clerk of this court Upon the flling of a certifled 
copy of such bond with the clerk of this court, the motion to dismiss 
shall stand overruled. 



WBLD V. GOLDEJNBEEa. 

(Circuit Court of Appeals, Second Circuit January 9, 1895.) 

No. 32. 

CONTRACTS— iNTBKPKBTATION— QUARANTY. 

G. sold to W. a lot of land upon which he was, at the time, conatitictlng 
a building, the contract of sale contalnlng a provision that G, "covenant» 

IToodlMid HUl Co.T. Standard OU Co. (No. SO). No opinion wu flled In thla 
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and agrées that the building now being erected on the sald premises shall 
be completed at hls expense before the delivery of the deed herein, in ac- 
cordance with the plans and spécifications of A. Z., Esq., architect." The 
plans and spécifications, which were in existence at the tlme the contract 
was made, called for the use of certain materials and the doing of cer- 
tain work, to construct a waterproof eellar, and for a guaranty by the 
contracter that the eellar should remain watertight for five years. Hdd, 
that G., by this contract, only bound himself to furnish a eellar con- 
structed upon the plans and spécifications of the architect, and accom- 
panied by the contractor's guaranty, and did not covenant to furnish a 
waterproof eellar at ail events. 

This was an action by Ellen H. Weld, as residuary legatee of Wil- 
liam F. Weld (in whose place she was substituted as plaintifE after 
the commencement of the action), against Simon Goldenberg, to re- 
cover damages for the nonperformance of a contract The circuit 
court dismissed the complaint. Plaintiff brings error. 

George A. Strong, for plaintiff in error. 
Carlisle Norwood, for défendant in error. 

Before WAiLACE and SHIPMAÎT, Circuit Judges, 

SHIPMAN, Circuit Judge. The undisputed facts in this case are 
that on October 10, 1890, the défendant, Simon Goldenberg, was the 
owner of land on the corner of Wooster and Broome streets, in the 
city of New York, upon which he was erecting a six-story warehouse, 
for which plans and spécifications had been made by Alfred Zucker, 
an architect. On that day, Goldenberg entered into a written agree- 
ment with William P. Weld to sell the latter this land, and to com- 
plète at his (Goldenberg's) expense said warehouse, in accordance 
with the plans and spécifications of the architect, at a speciâed time, 
for the sum of t326,000. The building was completed at the proper 
time. Mr. Weld claimed that it had not been properly completed, 
and that the eellar was not waterproof, but paid the contract price, 
and received a deed of the premises, under a written agreement be- 
tween the contracting parties that the acceptance or the payment 
should not operate to waive any of his existing rights. Subsequently, 
Weld brought this action at law against Goldenberg, before the cir- 
cuit court for the Southern district of New York, to recover damages 
for the alleged nonperformance of Goldenberg's contract of October 
10,1890. 

The f ourth and fif th paragraphs of the complaint are as f oUows : 

"Fourth. The aforesaid written agreement for the sale of said property con- 
tained a provision aa follows: 'The party of the first part covenants and 
agrées that the building now being erected on the said premises shall be com- 
pleted at his expense, before the delivery of the deed herein, in accordance 
with the plans and spécifications of Alfred Zucker, Esq., architect, and dellv- 
ered to the party of the second part, so as to be in ail respects ready for occu- 
pation by the proposed tenant' 

"Fifth. Among the plans and spécifications referred to in the provision 
above set forth, and delivered by défendant to this plaintiflf in accordance 
therewlth, were certain spécifications for the work and materials required to 
construct a eellar, for the building then being constructed upon the premises 
aforesaid, Ineluding boUer vault and vaults under sldewalks, which eellar 
was to be a waterproof eellar." 
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The complainant further alleged, in the seventh and eighth para- 
graphs, that: 

"After plaintiff received delivery of the aforesaid deed, great injury was 
caused to him by the fact that sald cellar was not waterproof, but that, on 
the contrary, It permitted water to enter. Repeated notices of this fact were 
thereupon given to the défendant, and said cellar remained in a defective 
condition, in violation of the defendant's covenant. Thereupon the plaintiff 
was compelled to provide, at his own expense, said building with a really 
waterproof cellar, to his damage $20,00a" 

Annexed to the defendant's answer were the contract of October 
10, 1890, which contained the clause quoted in the fourth paragraph 
of the complaint, and the spécifications in regard to waterprooflng, 
and a contract dated AprU 21, 1890, between Goldenberg and William 
H. Amott & Co., the contractors for waterprooflng the cellar. The 
heading of the spécifications was as foUows : 

"Spécifications of waterprooflng work and materials required to construct a 
waterproof cellar, including boiler vault and vaults trader sidewalks under 
the six-story warehouse on the northwest corner of Broome and Wooster 
streets, in the city of New York, for Simon Goldenberg, Bsq., owner, agreea- 
ble to plans, etc., prepared for the purpose by Arthur Zucker, architect, 346 
Broadway, New York City." 

The spécification provided that the contractor should guaranty 
that thé cellar should remain dry and watertight for flve years f rom 
the completion of the building, and required him to do ail the work 
and furnish the material necessary to carry out the guaranty. This 
guaranty was entered into by the contractors. 

After the complaint was brought, William F. Weld died, and EUen 
H. Weld, his residuary legatee, who was vested with the title to the 
claim in suit, was substituted as plaintiff. Upon the trial of the 
cause, after the jury was impaneled, the défendant moved to dismiss 
the complaint, because, among other reasons, the plaintiff did "not 
allège that the cellar was not waterproof in conséquence of any fail- 
ure on the part of the défendant to complète the building, including 
the cellar, in accordance with the plans and spécifications." The 
court dismissed the complaint, and entered judgment for the défend- 
ant, to which direction or order the plaintiff duly excepted, and by 
writ of error brought the question before this court 

As the entire contract between the parties and the spécifications 
for waterprooflng were annexed to the defendant's answer, and were 
conceded to be correctly set forth, the question which was raised 
upon the defendant's motion was that of the construction of a writ- 
ten contract, yIz. whether Goldenberg agreed to deliver a waterproof 
cellar, or a cellar constructed in accordance with the architect's 
plans and spécifications, accompanied with the guaranty of the con- 
tractor that it should be watertight for flve years. The complaint 
was founded upon the theory that the défendant coYenanted to fur- 
nish a waterproof cellar, although it might hâve been built in ac- 
cordance with the architect's plans, and consequently that the de- 
fendant would be liable, although the defect was caused by a defec- 
tive System. The defendant's theory is that he was only called 
upon to complète the building as he had commenced, under and in ac- 
cordance with the architect's plana and spécifications. Goldenberg, 
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being the owner of real estate, had commenced its improvement by 
the érection of a large warehouse, liad procured plans and spécifica- 
tions from an architect, had made contracts for the construction of 
the building and had leased it for flve years and one month from 
January 1, 1891, — the date of its expected completion. In this state 
of aflfairs, he made a written contract for the sale of the land, the 
completion of the building in accordance with the existing plans 
and spécifications, and the delivery of a deed when the building was 
finished. If he entered into a covenant to make a waterproof ceUar, 
the undertaking must be found in the spécifications; and from thence 
it was incorporated in the contract, by virtue of his promise to con- 
struct in accordance with the spécifications. But, when the spécifi- 
cations are looked into, they contain the particulars which the archi- 
tect thought or hoped would produce a watertight cellar, coupled 
with the requirement that the contracter should guaranty that his 
waterproofing should keep the cellar watertight for five years. If 
the cellar should be constructed according to the spécifications, no 
promise or agreement is to be found emanating from the architect 
or the owner that the resuit would be accomplished, but there is 
a requirement that the contracter should promise that the desired 
resuit should exlst for flve years. Goldenberg's agreement, after in- 
corporating into it the spécifications, then was that the building 
should be arranged, erected, and constructed according to the desig- 
nated plans, of the designated materials, and in the designated way, 
and that, in addition, he would hâve the agreement of a contractor 
to add to those materials whatever other materials might be re- 
quired to carry into exécution his contract in regard to the good 
results of his work. With this covenant Goldenberg complied, and 
procured the agreement of apparently responsible contractors. In- 
asmuch as he did ail he promised to do, he is not responsible for the 
failure of the System of waterproofing which his architect selected, 
and which the contractors undertook should be successfuL 
The judgment of the circuit court is affirmed, with costs. 



PRICKETT V. CITY OF MARCELINE. 

(Circuit Court, W. D. Missouri, W. D. January 21, 1895.) 

L MuKiciPAL Indebtbdness — Basis op Limit — Last Assbssment. 

Under Const. Mo. art. 10, § 12, declaring that no city sliall incur an in- 
debtedness exceeding 5 per cent of the value of its taxable property, "to 
be ascertained by the assessment next before the last assessment for state 
and county purposes, previous to the incurring of such indebtedness," an 
assessment cannot be considered which bas not passed the state board of 
equalization. 

3. Same. 

The extension by a city of the assessment for state and county purposes 
for taxation by the city for city purposes is not an assessment within the 
constitutional provision. 

Z. Samb— Bonds— Date of Indebtedness. 

Under Eev. St Mo. 1889, § 847, providlng that before any bond issued 
by a city shall be valid it.shall be presented to and registered by the state 
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auditor, the date of such recording Is not the time when the municipal 
Indebtedness Is Ineurred, but the date of the exécution and issue tliereof,. 
from whlch time, by their terms, they bear interest. 

4. Samk — Récitals in Bond— Estopi'el. 

Where a clty bas incurred an indebtedness in excess of the limits imposed 
by Const. Mo. art. 10, § 12, it is not estopped, by récitals in the bonds repre- 
senting the indebtedness, frpm alleglng their invalidity. 

5. Same— Certificaïb op State Auditoh on Bonds. 

A City may deny the validlty of its bonds because creating an indebted- 
ness in excess of the limit flxed by Const Mo. art. 10, § 12, notwithstanding 
l'bcltals thereon in the certiflcate of the state auditor, who, by provision 
of Re¥. St. Mo. 1889, § 847, must register them before they shall be valid, it 
belng further provided that his certiflcate shall be only prima facie évi- 
dence of facts thereln stated. 

6. Samb — Entike Issue op Bonds Invalid. 

AU the bonds of a single issue, whlch increases the indebtedness of a city 
beyond the constitutlonal limit, are invalid. 

Action by William R. Priçkett against the city of Marceline. 

Suit on municipal bonds. The clty of Marceline was incorporated as a city 
of the fourth class uuder the Missouri statutes In March, 1888. At that time 
it was but a village with few people, and its territory was little more than 
farming lands. Its board of couneil levied no taxes for city purposes that 
year. The Santa Fé Railroad was located through this town, and establlshed 
there a division. Bxtensive coal flelds adjacent to the city were soou opened 
up and developed. Thèse things collected there quite a number of railroad 
operatlves and miners, untl in 1890 the census showed a population of this 
character of about 1,900. Its councU, in June, 1890, submitted to the voters 
of the city the proposition to authorize the issue of bonds to the amount of 
$6,000, in dénominations of $500 each, for the purpose of constructlng thereln 
a plant for lighting the city with electrlcity. The proposition was voted, and. 
on the 2d day of July, 1890, the bonds were issiied, runnlng for 20 years, 
with the rlght of earlier rédemption, and with semiannual coupons of inter- 
est attached, payable January Ist and July Ist of each year. The bonds pro- 
vided on their face that in case of default in payment of any of the interest 
coupons, at the élection of the holder of the bonds, the principal and remaln- 
ing coupons should become due and payable. The Interest was paid by the 
clty for two years, when the city decllned to make further payment. The 
plaintlff, as holder of four of said bonds, aggregating the sum of $2,000 of 
'principal, with attached coupons, and of other coupons detached from other 
bonds, brings this action to recover thereon. The défendant answers, admlt- 
ting the issue of the bonds, but pleads that the same are invalid, for the rea- 
son that the then indebtedness of the city, togetlier with the said bonds so 
attempted to be Issued, In the aggregate, exceed 5 per cent, of the value of 
the taxable property withln the said clty of Marceline, ascerfalned by the 
assessment next before the last assessment of property of said clty for 
State and county purposes previous to the attempt to incur said Indebtedness, 
said indebtedness not being for the érection of a courthouse or jail. A jury 
belng waived, the case is submitted to the court on the proofs. The évidence 
in the case shows that the assessed value of the property withln said city, 
under the assessment of 1888, whlch was next before the last assessment of 
property in said city for state and county purposes, did not exceed $80,000. 

H. A. & A. C. Clover, for plaintiff. 

Harry K. West and Lathrop, Morrow, Fox & Moore, for défendant. 

PHILIPS, District Judge (af ter stating the facts). It is important 
at the threshold of this discussion that the preliminary question, 
should be disposed of as to what particular assessment must be re- 
ferred to in ascertaining the valuation of the taxable property within 
the citjj within the meaning of the state constitution, admitting the 
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création of an indebtedness of $6,000, demanded by the issue of thèse 
bonds. The state constitution (article 10, § 12) is as foUows: 

"No county, city, town, township, school district or other political corpora- 
tion or subdivision of ttie state, shall be allowed to become indebted in any 
manner or for any purpose to an amount exceeding in any year tlie income 
and revenue provided for sueh year without the assent of tvpo-tbirds of the 
voters thereof voting at an élection to be held for that purpose; nor in cases 
requiring such assent shall any indebtedness be allowed to be incurred to 
-an amount including existing indebtedness, in the aggregate exceeding flve 
per centum on the value of the taxable property therein, to be ascertained 
by the assessment next before the last assessment for state and county pur- 
poses, previous to the Incurring of such Indebtedness; provided, that with 
such assent, any county may be allowed to become indebted to a larger 
amount for the érection of a courthouse or a jail. And provided further, that 
any county, city, town, township, school district or other political corpora- 
tion or subdivision of the state, incurring any indebtedness requiring the 
assent of the voters as aforesaid, shall, before or at the time of doing so, 
provide for the collection of an annual tax sufflclent to pay the interest on 
such indebtedness as it falls due, and also to constltute a sinking fund for 
payment of the principal thereof, within twenty years from the time of 
contracting the same." 

The value of the taxable property is "to be ascertained by the 
assessment next before the last assessment for state and county pur- 
poses, previous to the incurring of such indebtedness." The pétition 
avers that the bonds were "made and issued * * * on or about 
the 2d day of July, 1890," and the bonds on their face show that they 
were executed on said day; and, in fact, they are by their terms 
made to bear interest from that date, and the pétition discloses the 
fact that the holders of the bonds collected and received interest 
thereon from the Ist of July, 1890. 

The contention of compiainant's counsel that the debt did not at- 
tach until the 6th day of August, 1890, — the date when the state 
auditor indorsed his certificate of registration on thé bond, — is, 
in my opinion, not tenable. The statute (section 847, Eev. St. Mo. 
1889) provides that: 

"Before any bond hereafter Issued by any county, city, town, village or 
school district, for any purpose whatever, shall obtain validity, or be nego- 
tlated, such bond shall first be presented to the state auditor wbo shall 
reglster the same," etc. 

The purpose of this statute was to invalidate and obstruct the ne- 
gotiation of any such bonds unless so registered. But, when regis- 
tered, the bond "issued by any county, city," etc., unquestionably 
relates back to the date of the issue, and becomes operative there- 
f rom. The indebtedness, therefore, was created of date July 2d, 1890. 

When was the last assessment prior to July, 1890, "for state and 
«ounty purposes"? It is confounding the marked distinction be- 
tween the act of assessment for state and county purposes, and the 
formai act of extending the assessment for taxation by the city 
oflScers for city purposes, to suggest that the latter constitutes an 
"assessment," within the meaning of the constitution. The assess- 
ment of property for state and county purposes is conducted alone 
by and intrusted to the county assessor, the state and county boards 
of equalization. While property held on June Ist crf each year is 
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liable for taxes for tlie ensuing year (section 7569, Rev. St. Mo.), 
the assessor of tlie county is required, "between the first day of June 
and Janiiary, * * * to take a list of the taxable personal prop- 
erty in his county, town or district, and assess the value thereof," 
as provided (section 7531, Id.). And by section 7552 it is provided 
that: 

"Real estate shall be assessed at the assessment which shall commence on 
the flrst day of June, 1881, and shall only be required to be assessed every 
two years thereafter. Bach assessment of real estate so made sliall be the 
basis ot taxation on the same for the two years next succeeding." 

The State constitution (article 10, § 18) provides that: 

"There shall be a state board of equallzatlon consisting of the governor, 
State auditor, state treasurer, secretary of state and attorney gênerai. ïhe 
duty of said board shall be to adjust and equalize the valuation of real and 
Personal property among the several countles in the state, and it shall per- 
form such other dutles as are or may be prescribed by law." 

This provision of the constitution is self-enforcing, without the 
aid of législative enactment. Hannibal & St. J. R. Oo. v. State 
Board of Equalization, 64 Mo. 294. The county assessor is required 
to make out and return to the county court, on or before the 20th day 
of January in every year, a copy of the assessor's book; and the clerk 
of the county court is required to make out, on or before the 20th 
day of February, an abstract of the assessment book, etc., and for- 
ward the same to the state auditor, to be laid before the state board 
of equalization. Rev. St. Mo. § 7571. The state board of equaliza- 
tion meets at the capitol of the state on the last Wednesday of Feb- 
ruary, 1884, and every two years thereafter, when the state auditor 
is required to lay before it the abstracts of ail taxable property' in 
the state returned to him by the county clerks; whereupon said 
board proceeds to equalize the valuation of the taxable property 
among the respective counties by adding "to the valuation of the 
property, real and personal, in each county, which they believe is 
valued below its true value in money, such per centum in each case 
as will raise it to its true value. Second, they shall deduct from the 
valuation of the property, real or personal, of each county, which 
they believe to be valued above its real value in money, such per 
centum as will reduce the same in each case to its true value." Id. 
§§ 7513, 7514. After the state board bas completed its labors, the 
state auditor is required to transmit to each county clerk "the per 
centum added to or deducted from the valuation of the property of 
his county, specifying the percentage added to or deducted from the 
real property and the personal property, respectively, and also the 
value of the real and personal property of his county as equalized by 
said board ; and the said clerk shall furnish one copy thereof to the 
assessor, and one copy to be laid before the annual county board of 
equalization." And the state auditor is required to see that the 
respective county clerks keep up the aggregate valuation of real 
and Personal property in their counties, for those years in which 
no state board is held, to the aggregate amount flxed by the last 
state board of equalization. Id. § 751G. Then a county board of 
equalization is provided for, to meet on the first Monday in April in 
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each year, to Iiear complaints, and to equalize the valuation and as- 
sessments upon such property within the county; but they shall not 
reduce the valuation below the value flxed by the state board of 
equalization. Id. §§ 7517, 7518. The statute (sections 1603, 1604) 
then provides that the mayor of any city shall obtaln f rom the county 
clerk of the county in which his city is located, on or before the Ist 
day of May, each year, a certrfled abstract from the assessment 
books of the property within the city made taxable by law for state 
purposes, and the assessed value thereof as flxed by the board of 
equalization, and upon this the city council is to establish by ordi- 
nance the rate of taxes for the year. From ail which it is apparent, 
not only that the city, for any extension it may make for taxation, 
must accept the assessment made for state and county purposes for 
the year preceding by the state and county boards of equaliza;tion, 
but that, from the very necessities of executing the statutory plan 
or System, there could be no assessment in existence for the year 
1890, when thèse bonds were issued. The statute allows the county 
assessor ail the time between June Ist and the foUowing January 
for listing and valuing the property. This is one step in the process 
of assessment. After he bas completed his work, it is submitted to 
the county clerk's office, and through the clerk to the state auditor, 
and by him submitted to the state board of equalization, as demanded 
by the state constitution, for the purpose of revision, which would 
not occur until February, 1891. This is the second step, after which 
the county board of equalization acts finally, which does not con- 
vene therefor before the flrst Monday in April. So I repéat that, 
by the very terms of the statute, there was not, nor, îndeed, could 
hâve been, any assessment for the year 1890, when thèse bonds were 
issued, nor when the state auditor made his certiflcate of registra- 
tion. This is the view taken of a simUar statute in this particular 
in the state of Hlinois by its suprême court. Culbertson v. Oity 
of Fulton, 127 HI. 30, 18 N. E. 781. The constitution of that state 
provides that the value of the taxable property must be ascertained 
by "the last assessment for state and county taxes previous to the 
ineurrîng of such indebtedness." Of this the court says: 

"Inasmuch as the indebtedness must be regarded as having been Incurred 
at the date of the contract,— that is to say, August 15, 1887,— we must ascer- 
tain the value of the taxable property for the purposes of this case from the 
assessment for state and county taxes for the year 1886, and not for the 
year 1887. This is for the reason that the equalized value of the assessable 
property In the city of Fulton for the year 1887 was not arrived at by the 
action of the state board of equalization until the Ist day of October, 1887. 
It is the assessment as flxed by the state board which must govern, and 
the state board did not fix such assessment until after August 15th, the date 
•of the Incurrlng of the indebtedness." 

The construction contended for by complainant would thwart the 
very object and policy of the framers of the constitution of 1875. 
The purpose in going back two years to "the assessment next before 
the last assessment for state and county pui-poses" was, inter alla, to 
f ree the work of valuation from any influences from or considération 
for the local community who might désire to embark in such improve- 
ments as demanded an increase of the burdens of taxation on the 
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property owners, and to give the taxpayer, when asked for his suf- 
tra^e to authorize the increase of taxes, a deflnite, fixed assessment 
to look at to see what additional tax he was to vote on himself. 
So therè must be at the time the debt is created, and I think v^hen 
his vote of consent is'given, two antécédent completed assessments 
next prior thereto. This being so, the assessment made in 1888 
is the one that must control this case. Excluding merchants' license 
tax (State v. Kansas City, St J. & 0. B. E. Co., 116 Mo. 15, 22 S. W. 
611), the assessed value of ail the property in the défendant city 
for the year 1888 was far below the constitutional limit to permit this 
debt. The assessed value of the property, real and personal, for 

1888, for the entire school district, which includes the city of Marce- 
line and additional territory, wâs only $89,945; whereas it -would 
require a valuation of $120,000 to authorize the debt in question. 
This being true, the state constitution interposes and pronounces 
the bonds in question invalid, because the power to issue them could 
not then be evoked. Book v. Earl, 87 Mo. 250 ; Arnold v. Hawldns, 
95 Mo. 569, 8 S. W. 718; Black v. McGonigle, 103 Mo. 193, 15 S. W. 
615; State v. Town of Cîolumbia, 111 Mo. 365, 20 S. W. 90; Marsh v. 
Fulton Ce, 10 Wall. 676; Lake Co. v. Graham, 130 U. S. 674, 9 Sup. 
et 654; Lake Co. v. Eollins, 130 U. S. 662, 9 Sup. Ct. 651; SutlifE 
V. Commissioners, 147 U. S. 230, 13 Sup. Ot 318; Hedges v. Dixon Co., 
150 U. S. 182, 14 Sup. Ct 71. 

Counsel for plaintiff lays much stress upon the récitals in the bonds, 
and the certiflcate placed thereon by the state auditor. Mr. Jus- 
tice Jackson, in Hedges v. Dixon Co., supra, has answered the first 
suggestion quite effectually: 

"The constitution of the state prescribed the amount whieh the county 
mlght donate to a railroad company. That provision operated as an absolute 
limitation upon the power ol: the county to exceed that amount, and it is 
well settled that no récitals in the bonds, or Indorsement thereon, could estop 
the county from setting up their invalidity, based upon a want of constitu- 
tional authority to issue the same. Récitals in bonds issued under législative 
authority may estop the munlclpality from dlsputing their authority, as 
agalnst a bona flde holder for ralue; but, when the municipal bonds are 
issued in violation of a constitutional provision, no such estoppel can arise 
by reason of any récitals contained in thé bonds." 

The state auditor certifled upon thèse bonds "that aU the laws hâve 
been complied with in issuing the within bond, and that ail the 
conditions of tiie contract under "which it was ordered to be issued 
hâve been complied with (the évidence of which is on file), and that 
it is duly registered in my office." At the time this certiflcate was 
made, the last completed assessment in his office was for the year 

1889. It ought to be a sufflcient answer to the contention that 
this certiflcate should create an estoppel to say that the Constitutional 
provision in question, which is self-executing, makes no provision 
for the registration of such bond or for such certiflcate. Its in- 
hibition is absolute and unconditional. It was so made for a pur- 
pose. It was adopted at a time when local communities in the 
state were something like a wanton, surfeited and debauched in 
overindulgence, who suddenly becomes tense in the feeling of révul- 
sion, and, uncertain of his moral forces, to withstand temptation, 
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takes refuge in a refonnatory asylum. After years of reckless and 
ruinons prodigality in issning municipal bonds by counties, cities, 
towns, and schopl districts, the taxpayers appealed first to tlie lég- 
islature, and afterwards to the constitutional convention of 1875, 
to take away the power of municipalities to create such debts, except 
upon the expressed consent of their constituent members, and then 
only for limited purposes and a limited amount. See Book v. Earl, 
87 Mo. 251, 252, by Norton, J., who was a conspicuous member of the 
constitutional convention. 

The flrst act of the législature providing for the registration of 
such bonds by the state auditor was enacted in 1872 (Lavi^s 1872, p.. 
57, par. 4), at the inception of the mémorable bond litigation in 
the state and fédéral courts in Missouri. Its inspiration was rather 
to check than to facilitât© the negotiation of municipal bonds. It 
was a weH-known public fact that such bonds had been ordered ex- 
■ecuted secretly by some county and municipal offlcers, and surrep- 
titiously put upon the market before the taxpayers were aware of 
the issue. This statute was designed to more eflectually check 
such frauds. But, to guard the taxpayers against the possibility 
of collusion, négligence, or misinformation on the part of the state 
auditor, the législature coupled with the act providing for registra- 
tion and certification by the state auditor this express proviso : 

"But such certiflcate shall be prima facle évidence only of the facts thereln 
Stated, and shall not preclude or prohibit auy person f rom showing or proving 
the contrary in any suit or proceeding to test or détermine the validity of 
such bonds or the power of any county court, city or town councll, or board 
of trustées, or school board, or other authorlty, to issue such bonds; and the 
remedy of Injunction shall also lie at the instance of any taxpayer of the 
respective county, city, town, village, township or school district, to prevent 
the registration of any bonds alleged to be illegally issued or funded under 
any of the provisions of this article," 

Every purchaser of the bonds in question is presumed in law to 
hâve taken with notice of this proviso; and the state of the law is 
now well settled, in respect of the issue of bonds in excess of the 
constitutional limitation predicated of the assessed value of prop- 
erty within the municipality, that no récitals therein or thereon will 
exempt the purchaser from the obligation to flrst examine for him- 
self the records of assessment, which are as open to him as the 
offlcers who make the récitals or certiflcate. Mr. Justice Mathews, 
in Dixon Co. v. Field, 111 U. S. 95, 4 Sup. Ct 315, in respect of this 
issue, said: 

"The amount of the assessed value of the taxable property in the county 
Is not stated; but, ex vi termini, it was ascertalnable in one way only, and 
that was by référence to the assessment itself,— a public record, equally acces- 
sible to ail intending purchasers of bonds, as well as to the county offlcers. 
This being known, the ratio between the two amounts was fixed by an arith- 
metical calculation. No récital Involving the amount of the assessed taxable 
valuatlon of the property to be taxed for the payment of the bonds can take 
the place of the assessment itself, for it is the amount, as fixed by référence 
to that record, that is niade by the constitution the standard for measuring 
the limlt Of the municipal power. Nothlng in the way of inquiry, ascertain- 
ment, or détermination as to that fact is submitted to the county offlcers. 
They are bound, it is tnie, to learn from the assessment what the limit upon 
their authorlty is, as a necessary prelimlnary in the exercise of their func- 
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tîons and the performance of thelr duty. But the Information Is for them- 
selves alone. AU the world besldes must hâve it from the same source, 
and for themselves. The fact, as Is recorded In the assessment itself, Is 
extrinslc, and proves Itself by inspection, and concludes ail déterminations 
that contradiet it" 

Counsel for plaintiff relies upon the observations of Mr. Justice 
Brewer in Cairo t. Zane, 149 U. S. 123, 13 Sup. Ct. 803, for his sug- 
gestion that the effect of the certificate of registration by the state 
auditor has been enlarged in favor of the bona flde purchaser. That 
is not this case. In the flrst place, it does not appear that the stat- 
ute of minois imposing the duty of registering such bonds by the 
State auditor qualifies the effect of the certificate by a proviso sim- 
ilar to that of the Missouri statute. In the second place, the argu- 
ment of the learned justice was more of a suggestion as to what the 
equity of the certificate should be held to be than a conclusion of 
the court by any affirmative déclaration of law. The language of 
the opinion is also to be restrained to the fltness of the subject- 
matter. The matter under discussion was not as to the power of 
the city of Cairo to issue bonds in payment of a subscription to a 
railroad company, but rather as to the effect on the validity of some 
of the bonds, in the hands of a bona fide purchaser, of an arrange- 
ment between the city and the railroad company by which the city 
parted with its stock in the company in considération of a retum 
to it of a portion of the bonds. As this, at most, was an act super- 
venient, the doctrine of estoppel might well be invoked in favor of 
the bona fide purchaser. 

The ordinances under which the bonds were voted and issued, and 
the issue of the entire amount ordered, being an entirety, in an 
action at law on the bonds they are one and indivisible, and the 
whole issue is void. Hedges v. Dixon Co., 150 U. S. 182, 14 Sup. Ct. 
71. It results that the issues are found for the défendant. 



LOMBARD INVESTMBNT 00. v. AMERICAN SURBTY 00. 
(Circuit Court, W. D. Missouri, W. D. January 28, 1895.) 

1. EUPLOYEB'S iNDBMNirr BOND — CONSTKUCTION. 

TJnder a bond given an employer for the term of a year by which a com- 
pany covenants that, during its continuance, his employé shall falthfuUy 
perform his duties, and, at the cessation of said employment, he shall tum 
over to the employer ail money and property, and indemnifles the employer 
against loss by default of the employé, occurring during the continuance 
of the bond, and discovered during said continuance, or wlthin six months 
thereafter, or wlthin six months from the death, dismissal, or retirement 
from the employer's service of the employé, recovery can be had for no 
default not discovered within six months after the termlnation of the 
year for which the bond was given, notwithstanding the employé there- 
after continued in the employment, and similar bonds were given from 
year to year. 

9. Same— EsTOPPBL. , ^ ,. ^ i. . , 

The récital in an employer's indemmty bond that whereas a prior bouû 
between the same parties had expired, and whereas It allowed six months 
from expiration in which to make claims for losses thereunder, the right 
of the employer to make such claims within such six months was recognlzed 
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by the second bond, notwithstandlng any other provisions thereln, estops 
the employer to assert that under the flrst bond he could recorer for claims 
presented more tban six months after Its expiration. 

Action by the Lombard Investment Company against the American 
Sarety Company on an employer's indemnity bond. 

This cause Is submltted to the court on an agreed statement ot facts, the 
substance o( which Is that the défendant company executed to the plaintifif 
Company four Indemnlfylng bonds, for one year each, coverlng the years 
from November 1, 1888, to November 1, 1889; from November 1, 1889, to 
November 1, 1890; -from November 1, 1890, to November 1, 1891; and from 
November 1, 1891, to November 1, 1892. Thèse bonds were to guaranty the 
plalntlff against loss In conséquence of the employment in Its service of one 
Henry W. L. Russell. The sald Russell remained continuously in the em- 
ployment of the plaintiff until the 18th day of June, 1892, when he retired 
therefrom; but the plaintiff did not discover the fact of loss by reason of the 
dishonest acts of said RusseU until the 20th day of August, 1892. On the re- 
tlrement of said RusseU, as aforesald, he departed for the City of Mexico, in 
Old Mexico, from whence plaintiff, after discovertng bis default, made un- 
Buccessful efforts to bring him back to Kansas City to answer criminaUy for 
his défalcation and embezzlement On the 26th of August, 1892, the plaintiff 
sent written notice to the local agent of défendant at Kansas City, and the 
agreed statement of facts shows action taken thereon by the défendant Com- 
pany In récognition of the sufiflciency of the notice. On the 19th day of 
October, 1892, the plaintiff forwarded clalm blanks to the défendant, which 
were received by the défendant In due course of mail. Losses resulted to 
the plaintiff by reason of the embezzlements of said employé dm-ing the ex- 
istence of the flrst, second, and thlrd terms of the Indemnifying bonds, the 
last of which losses oceurred on the 7th day of March, 1891. No loss oc- 
curred under the fourth bond. The essential provisions of sald bonds, whleh 
give rlse to this strife, sufficiently appear in the opinion of the court. This 
suit was instituted on the 23d day of March, 1893. The pétition contains 
three counts, predlcated of losses occurring under the flrst, second, and thlrd 
of said bonds, on each of which judgment îs asked for the sum of $20,000, 
the amount covered by said bonds, although the losses claimed to hâve been 
sustained by the plaintiff are much In excess of the pénal sum of sald bonds. 
For the purposes of this controversy, the amount and the date of said losses 
are admitted to be true. 

Gates & Wallace, for plaintiff. 

Warner, Dean, Gibson & McLeod, for défendant 

PHILIPS, District Judge (after stating the facts). The questiona 
presented on the agreed statement of facts for the détermination of 
the court are as to the proper construction of the provisions of the 
indemnity bonds. In respect of the flrst bond, it is contended by 
the plaintiff that the liability of the défendant thereon continued 
for six months after the final retirement of the employé from the 
service of the plaintiff, and the discovery of the loss, in 1892. This 
proposition the défendant controverts, and contends that the period 
of limitation for the discovery of the default of the employé, under 
the flrst bond, was within six months after the Ist day of November, 
1889; and, second, that under the tenus of the succeeding employ- 
ment, for the year beginning November 1, 1889, and ending on the 
Ist day of November, 1890, and so of each succeeding bond, the right 
of plaintiff to make claim of loss, occurring under its predecessor, 
was limited to the period of six months after the ending of the pre- 
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oeding term; and witt the further limitation tliat the liability of 
thé défendant for the àcts of the, employé, under both bonds, that is, 
the first and the second, and the second and the third, should not, 
during said period, exceed the amount of the last guaranty or bond 
on the employé for whose acts the claim was made. 

It is to be conceded to the plaintiff that, if there is any contradic- 
tion, nncertainty, or ambiguity in the provisions of the contract of as- 
surance, ail reasonable doubts respecting the meaning thereof shall 
be resolved in favor of the assnred, on the rule, applied more par- 
ticularly in the construction of Insurance policies, that an obscure 
phrase is to be construed against him who could hâve rendered it 
unequivocal in f raming the conditions, but failed to do so. So that 
if the whole policy be susceptible of twô constructions, one fixing the 
liability of the assurer and the other exempting him from liability, 
that construction is to be preferred which fixes the liability of the 
underwriter. But while this is correct, other well-recognized rules 
are to be applied to the interprétation of such instruments as to 
other contracts. Among thèse recognized canons of constructiom 
are that ordinary words and terms shall be given their ordinary and 
accepted meaning, and that the real intent and meaning of the 
parties to the contract is to be sought out through the instrument 
as a whole, so that due effect and opération shall be given to ail its 
parts and provisions, so as, if possible, to make them ail harmonious 
and consistent. As observed by Judge Napton in Webb v. Insur- 
ance Oo., 14 Mo. 9: 

"It is better, where the terms of the contract are plaln, and the meaning 
such as to be understood, that we should f ollow the plain language and mani- 
fest intent, rather than seek out a doubtfui interprétation, with a view to 
reconcile ail the clauses to the supposed interests and objects of both parties." 

It is of prime importance, in the construction of the provisions of 
the first bond, to keep in mind the fact that the term of employment 
covered by the iusurance was for "twelve months, ending on the Ist 
day of November, 1890, at twelve o'clock noon"; so that when the 
contract speaks of "during the continuance in force of this bond, 
* * * and discovery during said continuance," and the like, it 
must be understood, in tbe absence of express qualifying provisions 
limiting or extending the ordinary, natural sensé, to refer to the 
term of twelve months between November 1, 1888, and November 1, 
1889. The covenant on the part of the obligor is: 

"That, during the continuance in force of this bond, the employé shall, 
from and after the date of this bond, honestly and faithfuUy perform ail the 
dutles devolving upon him in his respective employment, and shall faithfuUy 
and truly account for and pay over to the employer ail such moneys and 
valuable securities and other property as he shall receive from time to time 
for or from or on account of the employer; and that at the cessation of 
said employment he shall forthwlth deliver over to said employer ail bocks, 
documents, etîects, moneys, etc., belonglng to the employer, • * » which 
shall then be, or which thén ought to be, in the hands, possession, or custody 
of the employé; and the company hereby indemnlfies the employer against 
ail loss which the employer shall sustain by reason of the default of said 
employé in the premises, not exceeding the whole sum set upposite the name 
of the employé." 
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The term "cessation of Ms employment" means the end of th.e term 
of twelve months, unless sooner ended. The covenant then pro- 
ceeds, after the quotation above made, as follows: 

"And occurring during the continuance of thls bond, and discovered during 
sald continuance, or within six montiis thereafter, or within six months from 
the death or dlsmissal or retlrement of the employé from the service of the 
employer." 

— The simple meaning of which is that the assurer shall be responsi- 
ble for such defaults as may be discovered within the twelve-months 
term, and, if not so discorered before the Ist day of November, 1889, 
the end of the term, six months' grâce is occorded for the making of 
such discovery; or if the employé should die or be dismissed, or 
retire from the service of the employer, before the expiration of the 
term of twelve months, then within six mônths from the date of such 
death, dismissal, or retirement. Had the conditions and provisions 
of the bond stopped hère, it would give color and force to the con- 
tention of plaintifl that this would hâve been simply a covenant con- 
tract, which, under the state statute, would carry the right of action 
thereon over a period of ten years from the day when the right of 
action accrued. Rev. St. Mo. 1889, § 6774. But the contract con- 
tains this further provision: 

"As a part of this bond, that no suit or proceeding, at law or in equlty, 
shall be brought to recover any sum hereby assured, unless the same is com- 
menced within one year from the time of the making of any claim on the 
Company." 

To make still more apparent the intent and meaning of the con- 
tract as to the time within whioh an action for default thereon might 
lie, the succeeding paragraph, between Unes 80 and 90, imposes cer- 
tain duties upon the assured to entitle him to a right of action for 
any default. ,This provision is as follows: 

"That the company shall be notlfled in writing, addressed to the président 
of the Company, at its office in the city of New York, of any act or omission 
on the part of said employé, which may involve a loss for which the company 
Is responsible hereunder, as soon as practicable after the occurrence of such 
act shall hâve corne to the knowledge of the employer." 

The paragraph does not stop at this point, but proceeds as follows: 

"That any claim made in respect of this bond on said employé shall be in 
writing, addressed to the président of the company as aforesaid, as soon as 
practicable after the discovery of any loss for which the company is responsi- 
ble hereunder; in case of death, dismissal, or retirement of said employé within 
six months thereafter; and in ail other cases within six months after the ex- 
piration of this Iwnd, as aforesaid, or within six months from the death, dis- 
missal, or retirement of said employé." 

From ail of which it seems clear to my mind that a period of six 
months is accorded for thé discovery of a default, after the expira- 
tion of the term of twelve months; and tiat in case of a default oc- 
curring within the term, and the employé shall die, or be dismissed, 
or voluntarily retire from service during the term of twelve months, 
notice and claim of loss must be made within six months after the 
event of death, dismissal, or retirement. There could be no dis- 
missal or voluntaiy retirement of the employé save during the con- 
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tinuance 6f the term; and the term "in case of death" mnst be 
known by its associâtes, and be interpreted in connection with the 
words "dismissal or retirement" ; and of conséquence it means a 
deatli occurring during tke existence of the twelve^months term, 
as there could hâve been neither sensé nor meaning in making a 
provision respecting a death which did not occur during the term. 
The évident object of this provision was that, in case of death, dis- 
missal, or retirement, which must occur inside of the tvrelve-months 
term, the period of the six months in which to make claim of loss 
should date from that event, and not f rom the Ist day of November, 
3889, the end of the term of service under the contract; and if claim 
of loss, in case of death, dismissal, or voluntary retirement from 
service, must be made within six months from the event, the con- 
clusion is irrésistible that, where the term of twelve months' service 
expires by lapse of time, likewise must claim of loss be made within 
six months thereafter. 

Had ail of the bonds for the successive years been executed at one 
and the same time, contemplating and providing for a term of serv- 
ice extending over a period of three or four years, there would be 
persuasive plausibility in the contention of the leamed counsel for 
the plaintiff that the term "expiration," as employed in the contract, 
might be construed to refer to any time during the four-years term 
when the employé retired from suoh service. But the flrst contract 
was a separate and independemt contract, — the only one during the 
twelve months in existence ànd in force, — and its provisions in the 
particular under considération must be construed in respect of the 
twelve-months term contracted for by the assurer. The paragraph 
last above referred to concludes with thèse words: 

"And upon the making of any such claim, on account of any employé, this 
bond shall whoUy cease and détermine, as regards any liability for any aet 
or omission of such employé eommitted subséquent to the making of such 
claim." 

This présupposes that a claim of loss might be presented during 
the running of the year of the term of employment, as there could be 
no continuance in service, in contemplation of the contract, after the 
end of the year, without a renewal contract. On the expiration of 
the term under the flrst bond, November 1, 1889, the défendant 
executed to plaintiff a like bond, assuring it against loss for the year 
ending November 1, 1890. This bond contains, in légal eflect, the 
same récitals and conditions as its predecessor, except in the par- 
ticulars now to be noted. Within lines 91 to 95 occurs this pro- 
vision: 

"That the company, upon the exécution of a stlpulated amount of risk or In- 
surance, under the terms of this bond, in behalf of any employé, shall not there- 
after be responsible to the employer under any previous Insurance of said 
employé; it being mutually understood that it is the Intention of this pro- 
vision that but one (the last) Insurance of the employé shall be In force at one 
time, unless otherwise provided." 

Then foUows this clause: 
"The schedule hereto annexed Is hereby declared to be a part of this bond." 
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The schedule referred to containa tiie f ollowing récitations : 

"Whereas, the schedule bond issued November 1, 1888, by The American 
Surety Company of New York, In favor of the Lombard Investment Company 
of Kansas City, Mo., on certain employés therein mentioned and others sub- 
sequently bonded and guarantied subject to its provisions, expire November 
1, 1889; and whereas, saîd bond allows six months from sald date of ex- 
piration In which to make claims for losses thereunder,— the provisions eon- 
tained in Unes 91 to 95 of the bond hereto attached is hereby modifled so as 
to recognize the right of the employer to make claim wlthin six months from 
the expiration of the bond first mentioned, for any loss occurring thereunder; 
but wlth the understanding that the aggregate llability of the said American 
Surety Company of New York for the acts of any employé, under both the 
bonds herein mentioned, shall not during said period exceed the amount of 
the last guaranty or bond upon the employé for whose acts a claim may be 
made." 

This is an express déclaration and claim on the part of the assurer 
as to its understanding of the effect of the provisions of the first 
bond in respect of the time within which any claim thereunder for 
loss should be made, to wit, within "six months from said date of 
expiration," which was November 1, 1889, unless, as we hâve shown, 
the period of expiration was earlier brought about by reason of the 
death, dismissal, or retirement from service of the employé. There- 
fore, in order to préserve to the assurer the beneflt of the provision 
respecting the six-months time accorded la the first bond, this saving 
clause was added, qualifying the effect of the words contained within 
the Unes from 91 to 95 in the preceding part of the last-named bond. 

When the plaintiff accepted this second bond, with its expressed 
provision of the limitation intended by the first bond, it thereby 
recognized and adopted such construction. Aside from the recog- 
nized rule, that, in construing a contract, weight will be given to the 
common understanding of the parties as to its efCect, evidenced by 
their acts and admissions, when the plaintiff accepted from the de- 
fendant the second bond, containing the explicit statement that only 
six months was allowed from the expiration of the first bond, to wit, 
November 1, 1889, with the further stipulation that the liability of 
the assurer for any loss occuring under either or both bonds should 
în no event exceed the sum guaranteed under the bond, which was 
$20,000, it created an estoppel against any claim based on a longer 
period of limitation, or for the liability of |40,000, the aggregate of 
the two bonds. MTien the second bond was preseoated, the plaintiff 
had the right to refuse to accept it, with the recitation contained in 
the schedule, and to demand a modification thereof. Faîling to do 
60, by accepting the bond he left the assurer during the whole term 
of its duration relying upon the fact that the plaintiff understood 
the provision as to the time within which any claim for loss could be 
presented under the first bond, as stated in said schedule, as also 
that the extent of defendant's liability under both bonds did not 
exceed |20,000. Under such circumstances, the just rule of law 
applies that he who remains silent when he should speak, shall not 
be heard to speak. when he should be silent. No person will be 
allowed to adopt that part of a contract which is favorable, and re- 
ject the rest, to the injury of him from whom he dérives the beneflt. 
As no claim was made under the first bond of any loss for more than 
v.65F.no.5— 31 
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three years after its expiration, the court, on the agreed statement 
of facts, déclares the l^aw to be that the plaintifE is not entitled to re- 
cover under the flrst connt of the pétition. While there is some 
variation in phraseology in the third bond, it in no essential manner 
differs from the légal effect of the second bond; and as the last two 
bonds, covering the terms, respectively, from November 1, 1889, to 
November 1, 1890, and from NoTember 1, 1890, to November 1, 1891, 
are in their substantive effect the same, and no claim of loss under 
either was made prior to August, 1892, the same resuit must follow, 
that, imder the agreed statement of facts, the court déclares the law 
to be that the plaintifE is not entitled to recover under either the 
second or third counts of the pétition; and the issues are found for 
the défendant. 



CLYDB et al. T. RICHMOND & D. K. CO. (ELLIOTT, Intervener). 

(Circuit Court, N. D. Georgla. December 10, 1894.) 

Master attd Servant— Safett op Appliancbs— Ddtt op Master. 

If a rallway company purchases a locomotive from a firm of builder» 
of recognlzed hlgh standing and reliability, its duty to tbose employed 
about such locomotive will be to see, by the use of ordinary tests for 
determiûing its strenath and efflciency, that it is reasonably safe, and 
sulted to the uses for which it was purchased; and such company is not 
required to dismautle complicated machinery for purposes of inspection, 
nor to keep on hand such mechanlcal contrivances, nor to employ such 
expert labor, as are required for the highest tests. 

This -was a suit by William P. Clyde and others against the Rich- 
mond & Danville Eailroad Company, in which receivers of the rail- 
road had been appointed. Henry ÉUiott filed an intervening péti- 
tion, claiming damages for personal injuries. The pétition was re- 
ferred to a spécial master, to whose report the défendant files ex- 
ceptions. 

Thia case was, by consent of counsel, referred to W. D. EUis, Esq., 
as spécial master. The report (dated September 18, 1894) of the 
spécial master is so complète, and covers the questions tnvolved with 
such particularity, that it is given in full, as follows: 

By virtue of an order of the circuit court of the United States for the 
Northern district of Georgia, the above-stated Intervention was referred to 
the undersigned, as spécial master, for hearing and report upon the law and 
facts connected ■ therewith. Assignment of the case for trial was made, and 
due notice of the time aud place appointed for the hearing was given to the 
P'arties plaintifE and Refendant. At the appointed time and place, the plalntiff 
and défendant appeared by counsel, and the case proceeded to a hearing upon 
the testimony which had been taken on a former trial. An agreement of 
counsel is hereto attached, which wlll show the testimony agreed on. It was 
also agreed by the parties that, in the event a finding should be made for the 
Intervener, the sum allowed should be $10,000, and that the date of the flnding 
should be flsed on the day of January, 1894. 

Statement of the Case. 

The plaintifC contended that at the time of his injury he was an employé cl 
the Central Eailroad & Banking Company as head yatd coupler, and that 
while in the discharge of his duty, in Atlanta, he was stricken by a pièce of 
engine boiler or dôme which was blown from a locomotive In the possession 
and control of défendant, and that such pièce was thrown off by the ex- 
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ploslon of sald boiler or dôme, brought about by the négligence of défendant, 
The partlcular acts of négligence were; (1) That more steam was allowed to 
accumulate than the boiler had capacity to contain. (2) That said dôme was 
so insecurely fastened to the boiler as to render it dangerous, and liable to 
explode, whieh defect was known to the défendant. (3) That, on account of 
the large size and construction of sald locomotive, It was not suited to de- 
fendant's road, and requirèd great care and diligence on the part of the de- 
fendant, whicli défendant failed to exercise. (4) That said dôme was negli- 
gently and defectively made and put together, and that such defects were 
either known or should hâve been known to the défendant. (5) That the ex- 
plosion of said boiler was caused by the defective condition of the Injector or 
pump, and that it failed to pump sufBcient water into the boiler, whlch caused 
the boiler to become hot, and to generate an excessive and dangerous quantity 
of steam. (6) That the safety or "pop" valve was defective and out of order, 
and it failed to allow steam to escape when it accumulated to an excessive 
amount, and that the defects in said injector and pop valve were or should 
bave been known to the défendant. The défendant entered a gênerai déniai 
of the plaintiff's allégation, but contended that. If the dôme was defective, It 
did not render the défendant liable, because it had purchased said locomotive 
f rom a reputable manufactory, and had a rlght to rely upon its proper con- 
struction, and was not bound to make such examination' as requirèd tearing 
up the machine or dismantling it to the degree necessary to hâve determined 
that such defects dld or did not exist Défendant says that it made ail rea- 
sonable . tests, and it is specially denied that the locomotive was improperly 
handled, or that either the pop valve or the injector were out of order. 

Findings and Report. 

The spécial master, in determining the questions of fact, labors under the 
disadvantage of not having had the witnesses before him, and hearing and 
seeing them testify; but from the testimony some of the points at issue can 
be solved without difflculty; others with great ditflculty. He finds and re- 
ports as follows: (1) The plaintiff, at the time of his in jury, was in good 
health, was 26 years of âge, and was earnlng $45 per month. (2) At the time 
of his injury the plaintiff was head coupler for the engine of the Central 
Railroad on which he worked, and, at the time of his injury, was engaged 
In the performance of his duty, and was enth-ely free from fault. (3) The 
crew to which the plaintifE belonged were at a part of the railroad where they 
had a rlght to be, and were there by consent of défendant, to deliver cars to 
Its road. (4) The détendant owed to the plaintiff ordinary care, and not that 
extraordlnary care which It would owe to a passenger. (5) The dôme ring or 
dôme which exploded was carelessly and nagligently constructed. The locomo- 
tive Works which made it were négligent in making it, were négligent in not 
discovering the' defects after it was made, and were négligent in delivering 
It to défendant to operate upon its line of road. (6) The évidence preponder- 
ates in favor of the proposition that compétent servants of the locomotive 
Works would or could hâve known that the method whlch they must hâve 
pursued in castlng that partlcular dôme would not hâve produced a good and 
safe job. In attempting to account for Its defective condition, they assign 
a reason which other testimony proclaims an improper method. (7) The évi- 
dence shows that the defects could hâve been dlscovered by "sounding," 
when the polishing was done, and when the holes were bored for the rivets. 
(8) The testimony and examination of the exploded dôme shows that the 
locomotive works did not subject the dôme to proper tests, or it would 
then bave given away. An examination of the broken parts Is convincing 
of the fact that a test sufficient to détermine that the dôme ring and boiler 
were sound and properly constructed in ail particulars would then bave dis- 
closed the defects that exlsted at the time it was finished. (9) After the loco- 
motive was completed, and dellvered to the défendant, the defects could not 
hâve been dlscovered from the outside, without such dismantling and tearing 
up as the défendant was not under the law bound to do, if bought from a 
reputable bullder. (10) The proof shows that the parties from whom the loco- 
motive was purchased were a reputable manufacturing establishment of such 
character and standing as authorized the défendant to rely upon the good 
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quallty of thelr -work, and défendant waa authorlzed to use ît, after making 
âiose ordlnary and usual tests whlch railway companies can make to dé- 
termine If locomotives are roadworthy, and In proper runnlng order. (11) 
Ordlnary care and diligence did net require the défendant to take out the 
dôme cap and throttle valve. The testimony shovrs that explosions occur lésa 
frequently from that point than at other points, and a rule whlch would re- 
quire this work of inspection, even at a cost of $15, as stated by the witness 
Collier, wonld require such Inspection and expense on the part of the master 
as to require the dismantling of complicated machinery, and the keeping of 
skilled and expensive labor for that service alone. A more reasonable pro- 
vision would be to so amend the law as to render the factorles whlch negli- 
gently construct dangerous machinery llable for the damages It may do, even 
to a stranger; that is, to one who stands in no privity of contact wlth them, 
but who is legally cpnnected wlth Its use. (12) Thèse defects in the dôme 
castings were not known to the défendant, and, not being bound to make such 
inspection of them as would hâve discovered them, the défendant is not lla- 
ble therefor, if It exercised due care and diligence in other respects. (13) In 
the décision of this case by the suprême court, Judge Brewer, dellvering the 
opinion, used the followlng language: "We do not mean to say that it is 
never the duty of the purchaser to make tests or examlnatlons of his own, 
or that be can always and whoUy rely upon the assumption that the manu- 
facturer has fuUy ànd sufflciently tested. It may be, and doubtless is, his 
duty, when placing a machine In actual use, to subject it to ordinary tests 
for determlning its strength and efflciency. Applying thèse rules, if the rail- 
road Company, after purchaslng this engine, made such reasonable examina- 
tlon as waa possible, without tearing the machinery to pièces, and subjected 
it fully to ail the ordlnary tests whlch are applied for determlning the ef- 
flciency and strength of completed englues, and such examination tests had 
disclosed no defect, It cannot, in an action by one who is a stranger to the 
Company, be adjudged guUty of négligence because there was a latent defect,— 
one which subsequently caused the destruction of the engine and Injury to 
such party." 13 Sup. Ct 837. Applying this rule to the question made by the 
plalntiff In this case, that the défendant was guilty of négligence in not 
making a test of this locomotive, the spécial master holds: If a railway 
Company purp\iases a locomotive from a flrm of locomotive builders of recog- 
nlzed high stacling and reliability, its duty wlU be to see that it is reasonably 
safe, and suited to the uses for which it was purchased, and the trial trip 
made at Richmond, even in the manner and for the purpose testifled to by 
the witness Gibbs in his examination as a witness in the case against the 
locomotive works, and the subséquent safe opération of it in active work over 
a distance of 7,000 miles and for a period of flve or six months, was up to the 
measure of defendant's duty. It would be an unreasonable rule to require 
railway companies to keep on hand such mechanical contrlvances and such 
experts as could make the hlghest tests, such as locomotive builders could, 
or to expose thelr employés who run and operate locomotives to the danger of 
applying very high pressure, over the amount necessary to be used, to see to 
what degree the machine could stand it The spécial master does not under- 
stand the rule of the suprême court to mean more than that the locomotive 
should be tested, if bought from manufacturers of high repute, further 
than to see that It runs well, and Is safe for the ordlnary duty to be put upon 
It (14) The question under considération. In vlew of conclusions already 
reached, tums on the manner in which the locomotive waa operated on the 
night the plalntiff was Injured; and the plalntiff having shown that he was 
Injured by the défendant, and that he was free from fault and m no way con- 
tributed to the Injury, the burden Is shifted to the défendant to show that 
it exercised ail reasonable care and diligence. In respect to the defects in the 
boller, the défendant has been found free from légal fault Has it overcome 
the presumption of négligence as to the management and manipulation of the 
machine that nightî The testimony preponderates that the pop valve, if in 
proper condition, would hâve relieved the pressure on the boller, up to a stand- 
ard at which the locomotive had been operated for several months, and over 
7,000 miles of track it had traveled. It Is fair to say that If It had been put 
to the gauge of 135 pounds, aa the witaess Cambea says, and had been in 
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good order, the boller, defectîve as it was, would hâve stlll stood the pres- 
sure. It was making an tmusual noise, plalntiff says. "On this partic- 
ular nlght the pop cock was making a fluttering noise, as If Jt was trying 
t» blow ofif steam, and got stuck." The wltness Bumett says: ''I am certain 
the engine was trying to 'pop off,' making a noise as if it was choked up. I 
never heard an engine make that sort of noise before." The witness Krogg 
(evidently referring to the noise made by the pop valve) says: "The noise I 
heard was unusual enough to attract my attention." The witness Postell 
says: "Before the explosion, the pop made a flzzlng noise, as if it was stuck." 
Ail thèse witnesses were accustomed to locomotives, and famillar with the 
"popping ofC," and the ordinary noises proceeding therefrom. The witness 
Lewis swears that one minute before the explosion the steam gauge showed 
a pressure of 150 pounds, and, if this was true, and the pop valve was set at 
135 poimds, it foUows that It falled to do Its duty. It is sald that Lewis is 
Inexperienced, but he undertakes to state a fact whlch any man could tell by 
slght, as well as an expert. This man's crédit is afCected by his Interest In the 
suit involvlng the same questions. The witness Thrower says: "Just before 
the explosion the steam gauge showed 130 pounds." On eross-examiuation he 
says: "The pressure may hâve been 135 pounds." This discrepancy in the 
case shows a want of certainty and confidence on his part as to the exact 
situation. The witness Cambea says: "I adjusted the pop valve to what I 
knew was the proper pressure, and to my knowledge it popped off at 135 
pounds, as I had screwed flve pounds below the ordinary pressure, 140 
pounds." This man seems, at that time, to hâve been Just promoted from an 
apprentice to a journeyman, and hardly up to the standard of a skilled ma- 
chinlst Considering the fact that this witness was an employé of the de- 
fendant, and responslble ta the company for the proper setting of this safety 
valve, and for the destruction of a valuable pièce of machlnery, and the consé- 
quent injury of others, his crédit is, to some extent, affected. (15) The spécial 
master concludes, and so reports, that the défendant has not overcome the 
presumption the law casts upon it, that the pop valve was out of order, and 
failed to do Its duty, and that this defect caused the already defectîve dôme 
to collapse at that partlcular time, and to inflict this injury upon the plaintiff. 
The défendant, through Cambea, who testlfies that it was his duty to see that 
the pop valve was in order, was under légal. If not actual, notice of this defect, 
and it is therefore llable to the plaintiff. (16) The finding on the question of 
llability being for the plaintiff, the damages are assessed according to the 
agreement, and the spécial master reports and finds for the plaintiff the sum 
of $10,000. 

G. T. Ladson and (j-eorge Westmoreland, for plaintiffs. 
Jackson & Leftwich, for défendant. 

NEWMAN, District Judge (after stating the facts). No question 
of law is involved in tiiis case, the simple question raised on argu- 
ment by counsel for défendant being as to the suiBciency of évidence 
to support the master's report. Under the recognized rule on this 
subject, there is clearly sufficient évidence to sustain the report of 
the spécial master. The testimony of the witnesses he cites is cer- 
tainly sufficient to justify his conclusion. The condition of the pop 
cock, whether it was in good working order, and whether its defective 
condition caused this explosion at the time, were questions of fact 
for the détermination of the master, who has foimd them in f avor of 
the plaintiff; and this court will not interfère with his finding, when 
it is sufficiently supported by évidence. The spécial master has set 
forth with so much care the questions before him, and his conclusion 
and reasons therefor are such, that further discussion of this case 
would be useless, and the exceptions to the master's report are over- 
ruled, and the report conflrmed. 
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UNITED STATES v. MacDONALD et aL 

(District Court, B. D. Missouri, E. D. November 14, 1894.) 

No. 3,864. 

Criminal Pleading — Sufficibnct of Ind:otment — Section 3894, Iîev. St. 
D. 8. 

An Indlctment for violation of section 3894, Rev. St. U. S., imposing a 
penalty for deposlting, In the mail, matter concernlng a lottery, gif t con- 
cert, or other slmllar enterprlse 'whlch does not set out In Its charglng 
part, with partlcularity, dlstinctness, and completeness, the scheme In the 
carrying out of whlch such matter was deposlted In the mail, Is fatally 
détective. 

This was an indictmeiit against one MacDonald and others for a 
violation of section 3894, Eev. St. U. S. Défendants demur to the 
indictment 

Wm. H. Clopton, U. S. Atty. 

Elisha Whittlesay, Chester H. Kram, and L. S, Metcalf, for défend- 
ants. 

PEEEST, District Judge (orally). My time lias been so occupied, I 
hâve had no opportunity to reduce to writing my views of the indict- 
ment. Défendants demurred to the indictment against them under 
section 3894, Rev. St U. S., as amended. This statute excludes from 
the mails ail matter concerning any lottery, gift concert, or other 
similar enterprise offering prizes dépendent upon chance, and, having 
condemned ail such matter as unmailable, imposes a penalty upon 
any person who shall knowingly deposit, or cause to be deposited, 
send, or cause to be sent, any such prohibited matter in or by the 
maU. The indictment contains three counts, which are not essen- 
tlally différent in their structure, except the second and third set 
forth in haec verba the letters or circulars which it is charged were 
sent by défendants through the mail. The flrst count charges the 
défendants with depositing, or causing to be deposited and sent, 
through the mails, divers letters and circulars concerning a lottery, 
to wit, the Guaranty Investment Company. The other counts are the 
game in form and substance, with the exception just noted. The de- 
fendants insist that the terms of the indictment, to withstand as- 
sault, must déclare with partlcularity, distinctness, and completeness 
the scheme in the carrying out of which the letters or circulars were 
deposited in the mail, in order that they may know and the court 
may détermine for itself whether the scheme was in fact, as well as 
in the judgment of the pleader, a lottery or gift concert, or in the 
nature of either. This contention, referring to the elementary and 
well-understood rules of criminal pleading, seems to the court to 
be well taken. Congress has enacted that certain matter which, in 
its judgment, has a tendency to corrupt public morals, shall be pro- 
hibited the use of the mails, and, in order to enforce thèse régula- 
tions, has imposed a penalty upon any person depositing such con- 
demned matter in the post office, or causing it to be transmitted 



UNITED STATES V. MAC DONALD. 487 

through the mails. Tke gist of the offense is in the cliaracter of the 
scheme, coupled with the fact of mailing letters having référence to 
or concerning such a scheme. If the scheme be that of a lottery or 
in the nature of a gift concert, and that scheme be established at 
the hearing, any letter, however innocent upon its face, which the 
accused may deposit concerning that enterprise, would make a com- 
plète offense, and entitle the government to insist upon a conviction. 
The indictment, therefore, must elearly describe, in the opinion of 
the court, the character of the scheme, so that the court may know 
that the matter mailed related to that scheme which falls within 
the condemnation of the act of congress. 

While it is conceded by the government, in this case, that nei- 
ther count of the indictment, in its charging part, sets f orth with par- 
ticularity the éléments which constitute the unlawful scheme, yet it 
is contended that in describing the letter which was mailed concern- 
ing the scheme, the letter having been set forth in fuU, it shows 
that the scheme was that of a lottery. That contention the court 
does not believe to be sustained by the authorities. The indictment 
is perhaps unnecessarily fuU and particular in describing the letter 
which was mailed concerning the scheme, but the pleader has no 
right to draw upon an exhibit concerning that élément of the case, and 
insist that he can borrow from that sufficient material to supply the 
defect in the charging part of the indictment. Mr. Wharton, in his 
work on Criminal Procédure (section 323), speaking with référence 
to the élément of certainty in an indictment, and after deflning the 
différent degrees of certainty, and stating that that of a middle 
certainty is ail that is required in indictments, says that "the" middle 
certainty is not very distinctly defined in the books; yet the ad- 
judications on points relating to it are multitudinous. An attempted 
définition is: As a rule for the indictment, it is that every fact in 
law essential to the punishment shall be plainly and directly stated, 
in terms suflQciently minute and technical to identify the offense 
and the offender, disclosing prima fade guilt, but not necessarily 
anticipating any défense. Thus, the omission of any fact or circum- 
stance necessary to the constitution of the offense — in other words, 
made by, law essential to the punishment — renders the indictment 
bad. Again, if it is equivocal what is meant, — as if the allégation 
is that the défendant did one or the other of two criminal things, or 
the language may be equally well construed to charge a civil wrong 
as a criminal one, — it is insuiïicient. Moreover, it must be direct and 
positive; as, if it states the facts as a mère légal conclusion from 
other facts alleged, or as a "belief" of the alleged party, it will be 
inadéquate. And it must be suflficiently spécifie and descend suf- 
ficiently into détail to define the particular offense, transaction, and 
thing; in other words, to render them certain. No gênerai words 
can inform the reader how spécifie and how much in détail it must 
be ; this is matter to be gathered from the minuter discussions which 
will follow in their varions appropriate places throughout thèse vol- 
umes, and from one's gênerai reading of the cases. 

A much more persuasive and binding authority upon this court 



488 rEDEEAL REPORTEE, vol. 65. 

in this matter, and wMch I cannot disregard, is the opinion of the 
suprême court in the case of U, S. v. Cruiksliank, 92 U. S. 557, wkerein 
the court say: 

"In criminal cases, prosecuted under the laws of the United States, the ac- 
cused has the constitutlonal right 'to be informed of the nature and cause of 
the accusation.' * • * In U. S. v. Mills, 7 Pet. 142, this was construed to 
mean that the indictment must set forth the offense 'with clearness and al 
hecessary certainty, to apprise the accused of the crime with whieh he stands 
charged'; and in U. S. v. Cook, 17 Wall. 174, that 'every ingrédient of which 
the offense Is composed must be accurately and clearly alleged.' It is an ele- 
mentary principle of criminal pleading that where the définition of an offense, 
whether It be at common law or by statute, includes generic terms, it is not 
sufflcient that the indictment shall charge the offense In the same generic 
terms as in the définition; but It must state the species, — it must descend to 
particulars. • • • The object of the indictment is— First, to furnish the ac- 
cused with such a description of the charge against him as wlU enable him 
to malîe his défense, and avail hlmself of his conviction or acquittai for pro- 
tection against a further prosecution for the same. cause; and, second, to in- 
form the court of the facts alleged, so that it may décide whether they are 
sufflcient in law to support a conviction, if one should be had. For this, facts 
are to be stated, not conclusions of law alone. A crime is made up of acts 
and intent; and thèse must be set forth in the indictment with reasonable 
particularity of time, place, and circumstances." 

So, in this case, tiie scheme wMch the government allèges to be a 
lottery should be set forth with particularity, in order to enable the 
court to judge whether it is in fact a lottery or not; and, further,, to 
enable the défendant, if arranged subsequently for this offense, 
to say that "the particular scheme which is set forth in the indict- 
ment and shown upon the record is the identical one for which I was 
formerly put in jeopardy; and therefore I plead it as a bar against 
the charge." I will sustain the demurrer. 



TJNITBD STATES v. GREVE. 

(District Court, E. D. Missouri, E. D. November 15, 1894.) 

No. 3,860. 

1. Criminai, Pleading— Sdpficiency op Indictment— Section 5209, Rbv. St. 

U. S. 

An indictment under section 5209, Rev. St. U. S., for embezzlement, 
which charges that the défendant did hâve and receive "certain of the 
moneys and funds of sald national banklng association of the amount and 
value of $5,723.93," is defective in not stating with sufflcient definiteness 
what the property was which défendant is accused of misappropriating, 
"funds" being a word including several species of property. 

2. Same. 

Whether an Indictment which charges that the défendant "wrougfully 
and unlawf ully embezzled and converted to his own use" certain property. 
"with the intent then and there to injure," etc., but does not charge that 
the acts were "feloniously" done, is sufflcient under section 5209, Rev. St 
U. S., quaere. 

This was an indictment against E. H. Grevé for violation of section 
5209, Kev. St. IJ. S. Défendant demurs to the indictment. 

Wm. H. Olopton, U. S. Atty. 

Lee & McKeighan and D. P. Dyer, for défendant 
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PBIEST, District Judge (orally). In this case I hâve been com- 
pelled with great haste to reach a détermination upon the demurrer 
to the indictn>.ent. Of course, a trial judge cannot, because of the 
pressing nature of his duties, give the same deliberate considération 
to a case that is possible for an appellate tribunal. I think, in cases 
of this character, however, where the court entertains a substantial 
donbt as to the validity of an indictment, a demurrer ought to be 
sustained, because the error can at such a stage of tlie proceedings be 
remedied with less cost, and much more easily, than at any other. 
The défendant in tliis case, a clerk in the employment of the Pourth 
National Bank of St. Louis, is chargea with having wrongfully and 
uniawfully embezzled and converted to his own use "certain of the 
moneys and funds of said national banking association of the amount 
and value of ftfty-seven hundred and twenty-three dollars and ninety- 
three cents (|5,723.93)," which came into his custody as such clerk. 
There are two counts. The second allèges that he "wrongfully and 
uniawfully embezzled and converted to his own use moneys and 
funds of said bank of the amount and value of forty-one hundred 
and nine dollars and twenty-one cents (|4,109.21)." The sufflciency 
of both counts of the indictment is questioned by demurrer upon 
two grounds: First, that it is not charged that the acts were felon- 
iously done; second, that "the moneys and funds" are not described 
with sufacient certainty. 

As to the flrst ground. At this time, and upon the brief considéra- 
tion I hâve been able to give to the subject, I am not prepared to 
hold that the indictment must charge that the embezzlement or con- 
version was felonious. It would unquestionably be the safest prac- 
tice. It is seriously debatable whether an indictment omitting 
that Word or its necessary and full équivalent is not defective. The 
fédéral courts, it is true, do not deal in their criminal jurisdiction 
with common-law offenses. They only recognize such as are created 
and defined by congress within its constitutional authority. How- 
ever, in the enactment under considération, congress has employed 
the word "embezzlement," and being technical, it must bear in the 
context that technical signification which it has usually borne, and, 
if it be a complex or component word, comprehending in the form 
of deiinition an offense, in charging such an offense by indictment 
the several éléments must be separated, and specifically averred. 
Embezzlement, in its technical sensé, and with respect to such punish- 
ment as the statute under considération prescribes, most usually 
means a felonious appropriation by a servant of his master's prop- 
erty while it is in his keeping; and "felonionsly" means with a de 
liberate intent to do a wrongful act. It is true, the indictment hère 
,charges that the embezzlement was done with "the intent then and 
there to injure," etc., but this does not express precisely the same 
meaning as "feloniously," because in the latter the élément of dé- 
libération is embraced. There would be no tautology in using both 
expressions. 

As to the second ground, the language of the indictment is that 
"the défendant did hâve and receive," etc., "certain of the moneys and 
funds of said national banking association of the amount and value 
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of fifty-seven htmdred and twenty-three dollars and nînety-three 
cents (15,723.93)." It is a question whether this is not too indeflnite, 
as failing to state the kind of money embezzled, — that is, whether 
moneys of the United States or of some other nation; but it is not 
necessary to hold thus narrowly. The charge is the embezzlement 
of moneys and funds. The words "moneys and funds" are not of 
identical meaning. "Funds" includes moneys, and much more, such 
as notes, bills, checks, drafts, stocks, and bonds. Now, what was 
intended by the phrase "moneys and funds"? Was it intended to 
say "moneys and moneys"? The natural interprétation of the 
phrase is "moneys and some other species or character of funds." 
The Word "funds" is not used in the alternative as a synonym. It 
is used in the conjunctive. Its function is, as no doubt the purpose 
of its use was, to add something to the term "moneys." The charge, 
then, is, in efîect, that défendant dld hare and receive, etc., moneys 
and other funds, etc. Now, isthis sufflciently definite? In the case 
of People V. Oohen, 8 Cal. 42, it is there said : 

"There is anotlier objection to the Indictment, whicli Is fatal. It does not 
state what was the property converted. The language Is, 'four hundred 
thousand dollars, moneys, goods, and chattels.' How can the défendant know 
what he Is charged with, or how prépare for his défense? How much money, 
what goods, and what chattels?" 

If, in the case at bar, only money was embezzled, the indictment 
should charge the embezzlement of money only. If money and 
other funds were embezzled, the amount and value of the several 
species of the property taken should be stated. The words "and 
funds" cannot be rejected as surplusage, for the amount and value 
stated in the indictment applies to moneys and funds jointly, and, 
rejecting either, there is no suggestion in the indictment as to the 
amount or value of the other. The demurrer will be sustained. 



UNITED STATES V. HARTMAN. 

(District Court, B. D. Missouri, E. D. November 8, 1894.) 

No. 3,847. 

Criminai, La w— Section 5431, Rbv. St. U. 8.— Eléments of the Offense. 
The offense defined in the flrst clause of section 5421, Rev. St., relating 
to falsely maUing, alterlng, forging, or counterfeitlng any deed, • » • 
certificate, * * * or other writing, for the purpose of obtainlng • * • 
from the government any sum or sums of money, includes not only the 
technical exécution of such an Instrument, but the making of an affldavit 
or certificate whlch is genuine itself, but contalns false statements. 

This was an indictment against A. K Hartman for a violation of 
section 5421, Kev. St U. S. Défendant demurs to the indictment 

Wm. H. Clopton, Dist. Atty.-, for the United States, 
Wm. H. Kinsey, for défendant 

PRIEST, District Judge. There are two counts to the indictment 
in this cause, each of whlch is challenged by a demurrer. In the flrst 
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the défendant is charged with falsely making, or prociiring to 
be falsely made, and aiding and asSisting in the false making of, a 
certain certificate and writing for the purpose of enabling one Ella 
Sweeney to obtain and receive f rom the United States, under the pen- 
sion laws, the sum of flO. The certiflcate of the notary appended to 
the déclaration for a widow's pension recites, not only that Ella 
Sweeney had personally appeared before the notary, and sworn to 
the déclaration set forth in the indictment, but that two attest- 
ing witnesses, Annie Osburg and Peter Eoscoe, also personally ap- 
peared before the notary at the same time, and swore to the state- 
ments attributed to them respectively; whereas, in truth, neither 
of said persons in fact personally appeared before the notary; 
nor were they swom by the said notary. The indictment is framed 
under section 5421, Eev. St. U. S. A careful reading of this section 
will disclose that three offenses of différent character are enumerated, 
the flrst of which relates to falsely making, altering, f orging, or coun- 
terf eiting any deed, power of attorney, order, certiflcate, receipt, or 
other writing, for the purpose of obtaining or receiving, or enabling 
any other person or persons to obtain or receive, from the govern- 
ment, any sum or sums of money; the second, to uttering or publish- 
ing as true, with intent to defraud the United States, knowing the 
same to be false, such an instrument as described in the first para- 
graph; and third, to the transmission or présentation at any office 
or to any offlcer of the goTernment of the United States such an in- 
strument, with intent to defraud the United States, knowing the 
same to be false, altered, forged, or counterfeited. Both counts of 
this indictment are framed under the first paragraph. 

At the argument of this demurrer, my impression was that 
the offense defined consist in the technical exécution of an instru- 
ment of the class defined in the statute, and not to the falsity of the 
statement of fact contained in such instrument. During the course 
of the opinion in the case of U. S. v. Staats, 8 How. 41, and rather 
in Une of argument than tending to construe this paragraph of the 
section, the suprême court threw out an intimation, if not expressly 
deciding it, in confirmation of this thought. Upon more mature re- 
flection, I am persuaded that this paragraph of the statute should 
hâve a wider scope. Indeed, I cannot conceive how any signiflcance 
can be given to the words "falsely make" unless they shall be con- 
strued to mean the statements in a certiflcate which in fact are un- 
true. "Falsely" means in opposition to the truth. "Falsely makes" 
means to state in a certiflcate that which is not true, and, if this be 
done with the intent and knowledge which the statute condemns, it 
falls within the punishment; and this view, if it needa confirmation, 
is emphasized by section 5479 of the statute, which relates to forger- 
ies only, and not to making an affldavit which is genuine itself, but 
containing untrue and false statements. The demurrer will there- 
fore be overruled. 
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UNITED STATES v. McSOELEY et aL 

(Circuit Court of Appeals, Second Circuit January 9, 1895.) 

Na54. 
Cdstoms Duties— Mkdam. 

Medals made of copper, washed with silver, commonly used for distribu- 
tion as prizes to school cliildren, but which bave not been awarded as 
trophies or prizes, are not entltled te free entry, under the tariff act of 
October 1, 1890, as "medals of gold, silver or copper, sucb as trophies or 
prizes." 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This was an application by the United States for a review of the 
décision of the board of gênerai appraisers concerning certain mer- 
chandise imported by J. A. McSorley & Co. The circuit court af- 
flrmed the décision of the board. The United States appeal. 

Wallace Macfarlane, U. S. Atty., and Chas. Duane Baker, Asst. 
U. S. Atty., for the United States. 
Hess, Townsend & McClelland, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The question in this case is whether 
medals made of copper, washed with silver, suitable for use as tokens, 
and commonly used for distribution as prizes to Catholic school chil- 
dren, but which hâve npt been awarded as trophies or prizes, are 
enumerated in the free list of the tariff act of October 1, 1890, and 
entitled to free entry as "medals of gold, silver or copper, such as 
trophies or prizes." The board of gênerai appraisers were of opin- 
ion that because the importations were suitable for use as prizes they 
were within the enumerated class; and the circuit court concurred 
in that opinion. We are constrained to adopt a contrary view. If 
congress had intended to admit free of duty ail medals appropriate 
for use as prizes, there would hâve been no reason for employing the , 
qualifying words "such as trophies or prizes." AU medals are suit- 
able for use as prizes, according to the lexicographers, and there is 
no évidence of a commercial meaning différent from the ordinary 
meaning of the word "medal." We think the term of eniimeration 
is to be read as thOugh it were "such medals as are trophies or prizes," 
and be construed to include only such as belong to that category when 
imported, because they hâve been already awarded or won. Until 
then the medals are not, in an accurate sensé, trophies or prizes. 
Any other construction would deprive the qualifying words of ail 
effect, and is therefore inadmissible. The décision of the circuit court 
is reversed. 
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NEW TORK DAILY NEWS v. UNITED STATES. 

(Circuit Court o£ Appeals, Second Circuit January 9, 1895.) 

No. 69. 
CusTOMS DuTiBS— Periodicals. 

A pictorial paper, contalning current literature, wtiolly printed in Ger- 
many, and circulated as an extra to other publications, and imported to 
be used as a supplément to a New) York papcr, is exempt from duty as a 
perlodlcal, under paragraph 657 of the tariff act of October 1, 1890. 

This is an appeal from the décision of the circuit court, Southern 
district of New York (61 Fed. 647), reversing a décision of the board of 
gênerai appraisers, which sustained the protest of the importers, 
and found the merchandise imported to be exempt from duty. 

Stephen Gr. Clarke, for appellant 

Wallace Macfarlane, U. S. Atty., and James T. Vanrensselaer, Asst. 
U. S. Atty. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The hoard of appraisers found that 
*the merchandise is an eight-page pictorial paper, entitled 'New 
Yorker Lustige Blatter.' It contains stories, poems, sélections of 
German humor, and other current literature of the day." It is im- 
ported to be used as a supplément to the German édition of the 
New York Sunday News. The collecter classifled it as "printed mat- 
ter," under paragraph 423, TariflE Act Oct. 1, 1890, and assessed duty 
at 25 per cent. The importers protested, claiming that the merchan- 
dise was within the description of paragraph 657, and therefore f ree 
of duty. Paragraph 657, which is found in the free list, is as foUows : 

"Newspapers and periodicals; but the term 'perlodlcals' as hereln used shall 
be understood to embrace only unbound or paper-covered publications, con- 
taining current literature of the day, and Issued regularly, at stated periods, 
as weekiy, monthly, or quarterly." 

The only point in dispute is whether the publication was "issued" 
as a periodical before it reached the port of entry. The title "Lustige 
Blatter" means "funny paper." It is the trade mark or name of a 
paper which has for many years been prepared and published in 
Munich, appearing weekiy. Its circulation is very large, the whole 
issue comprising about a million copies. It is circulated as an extra 
to other weekiy publications, — some 20 or 30 of them, as the évidence 
shows, — -appearing in Munich, Berlin, and elsewhere. The title or 
heading of each issue invariably conta,ins the name "Lustige Blatter," 
but to that name there are added or preâxed other words or symbols, 
indicative of the particular periodical to which it is an extra or sup- 
plément. In every other respect ail the copies of each issue are 
identical. The circuit court held that the copies in question had 
not been issued as periodicals before importation, but that they were 
"like patent insides or outsides of newspapers sold partly printed, to 
be completed for publication"; evidently being of the opinion that 
the publication reaches hère without the title or heading. The évi- 
dence, howerer, indicates that the contrary is the fact; the heading 
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"New Yorker Lustige Blatter," and tlie eut of the BrooWyn Bridge, 
wMch diflerentiate the copies going to its readers hère from those 
going to Berlin or elsewhere, being printed in Munich with the rest 
of the paper, which is complète when it reaches hère. We are of 
the opinion that congress did not intend, by the proviso to paragraph 
657, to restrict the privilège of free entry to such periodicals only as 
corne hère to individual subscribers. One hundred or one thousand 
or ten thousand copies of such a weekly paper as the lUustrated Lon- 
don jSfews may Surely be imported, under the tenus of the paragraph, 
by a single newsdealer, and by him distributed to subscribers of 
(vhom the English publishers are wholly ignorant ; and in such a case 
it would seem that the right to free entry would not be lost should 
the publishers stamp on ail such copies the words, "For circulation 
abroad," or should preflx to the well-known title of their periodicals 
the words "New York Edition." The Lustige Blatter is, upon the 
évidence, a periodical issued weekly to its German readers, as an 
extra to other German papers, and to its readers hère as an extra to 
the Sunday édition of the Daily News, and as such is entitled to free 
entry. The décision of the circuit court is reversed, and the ruling 
of the board of appraisers is sustained. 



TIFFANY V. UNITED STATES. 

(Circuit Court, S. D. New ïork. January 15, 1895.) 

CusTOMS D0TIES — Classification — Bhonzb Stattjary— Act of Octobbb 1. 1890, 
Statuary cast from bronze, and touched up by hand, and made ex- 
pressive after casting, under the supervision of ttie sculpter, is not "such 
statuary as is eut, carved, or otherwise wrought by hand from a solid 
block or mass of marble, stone, or alabaster, or from métal," within the 
provisions of paragraph 465 of the tarife aet of October 1, 1890, and is 
therefore not dutlable at 15 per cent, ad valorem under sald paragraph, 
but is dutiable as a manufacture of métal, at 45 per cent, ad valorem, 
under paragraph 215 of said act 

At Law. Appeal by importer under act of June 10, 1890, from dé- 
cision of board of United States gênerai appraisers. 

The Imported merchandise consisted of bronze statuary, assessed by the col- 
lector for duty at 45 per cent ad valorem, under paragraph 2] 5, and claimed 
by the importer to be dutiable at 15 per cent, ad valorem, under paragraph 
465, as statuary. It appeared by the testimony that bronze statuary was 
sometimes wholly made or wrought by hand by beating, but that the statuary 
in suit was made in a foundry by casting, and afterwards touched up, and 
the rough edges filed or smoothed ofî, under the supervision of the sculpter 
who had originally designed the clay model thereof. It also ,appeared that 
the statues in controversy were the first or original copies cast from the clay 
models of the sculptor, under his personal supervision and direction, and were. 
Works of art. 

The assistant United States district attorney malntained that no bronze 
statuary was dutiable at 15 per cent, ad valorem, under the act of 1890, 
unless "wrought by hand"; that the act of 1890 changed and restricted the 
prior law In that respect (paragraph 470, Act March 3, 1883), and that only 
hand-made statuary was entitled to entry at that rate; that the statues of 
bronze made by "beating" are the only bronze statues wrought by hand; 
that the articles in suit were made or wrought by casting in molds, and not 
by hand; that, while the clay models of the statues were wrought by hand, 
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the clay models were not imported, but the cast statues were, and merchandise 
pald duty according to its condition when imported. 

The importer's counsel contended that as the clay models were wrought by 
hand, and the cast statues were flnished by hand, under the supervision of 
the artist, they were wrought by hand, within the meaning of paragraph 465. 

Wm. B. Ooughtry, for importer. 

Wallace Macfarlane, U. S. Atty., and Henry C Platt, Asst. U. S. 

Atty. 

WHEELEE, District Judge (after stating the facts). Thèse are 
small statues cast froni bronze, and touched up and made expres- 
sive by the hands of sculptors. The tariiï act of 1890 put a lower 
duty than was assessed on thèse statues on "such statuary as is 
eut, carved, or otherwise wrought by hand from a solid block or 
mass of marble, stone, or alabaster, or from métal, and is the profes- 
sional production of a statuary or sculpter only." Thèse are claimed 
to be such statuary, because they are wrought somewhat by pro- 
fessional hands. But the requirement that they should be wrought 
from métal by hand is very strict and thèse statutes are wrought so 
slightly by hand that they do not now appear to f airly corne within it. 
The décision of the board of United States gênerai appraisers is 
affirmed. 



TJNITED STATES v. CUMAIINGS et aL 

(Circuit Court S. D. New York. January 2, 1895.) 

1. CusTOMS DuTiBs — Tariff Act Oct. 1, 1890— Waste Compobbd in Part dp 
WooL— Classification. 

Waste pièces of cloth, composed In part of rubber, cotton, and wool, 
héld to be dutiable as "waste, composed in part of wool," at 30 per cent, 
under paragraph 388 of the tarifif act of 1890, and not at 10 per cent, as 
"waste, not specially provlded for in this act" 

a. samb. 

The fact that the wool thereln was not utllized after Importation does 
not afCect the classification of the merchandise for duty. 

At Law. Appeal by the United States from a décision of the board 
of United States gênerai appraisers. Board reversed, 

The Imported merchandise conslsted of waste pièces of cloth, left over in the 
manufacture of waterproof garments, from wàich, after Importation, the rub- 
ber could be extracted and utilized. It could also be used in the manufacture 
of roofing paper. The collecter classifled it under paragraph 388 (26 Stat 
595). The Importers sought a review by the board of gênerai appraisers. 
The board sustained their protest reversed the coUector, and decided it was 
dutiable under paragraph 472. The coUector, on behalf of the United States, 
applied for a review by the United States circuit court, under the provisions 
of section 15 of the act of June 10, 1890. 

Wallace Macfarlane, U. S. Atty., and Henry 0. Platt, Asst U. S. 
Atty. 

Jarvis N. Atkinson, for importers. 

Clted Crulkshank v. U. S., 8 C. O. A. 171, 174. 59 Fed. 446; V. S. v. Schov- 
erling, 146 U. S. 76, 13 Sup. Ct 24; Oombs v. Erhardt 49 Fed. 635; Worth- 
Jngton v. Bobblns, 139 U. S. 337, 11 Sup. Ct. 581. 
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WHEELEE, District Judge. This importation was of waste pièces 
of clotli, composed of wool, cotton, and nibber, left over f rom tlie man- 
ufacture of waterproof garments. Tlie wool cannot be profltably 
separated f rom the rubber. It was classified by the board of United 
States appraisers as "waste, not specially provided for," under par- 
agraphe 472 of tbe tariff act of 1890. But paragraph 388 provided for 
a duty on noils, shocldy, top waste, slubbing waste, roving waste, ring 
waste, yam waste, gametted waste, and ail other wastes composed 
wholly or in part of wool. This waste is composed in part of wool, 
and falls within this description. It was none the less composed in 
part of wool because that part was not profltably available. Robert- 
son V. Perkins, 129 U. S. 233, 9 Sup. Ct. 279. Décision reversed. 



BREDT et al. y. UNITED STATES. 

(Circuit Court, S. D. New York, January 15, 1895.) 

CusTOMS DuTiES — Classification — Machine Blankbts — Takifp Act of Octo- 
BER, 1890. 

Thlck-woTen, endless woolen belts or blankets, for paper or printing 
machines, hdd dutiable at 44 cents per pound and 50 per cent, ad valorem, 
under the provision of paragraph 392 of the tariff act of Oetober 1, 1890, 
as a manufacture wholly or in part of wool, not specially provided for, 
and not at 38% cents per pound and 40 per cent, ad valorem, under the 
provision of paragraph 393 of said act, for "blankets." 

At Law. Eeview of décision of board of United States gênerai 
appraisers, under the act of June 10, 1890. AfQrmed. 

The assistant district attorney contended that thei articles in paragraph 393, 
such as "blankets, hats of wool, and flannels for underwear," were articles of 
wearing apparel, and the blankets therein specified referred to blankets to 
be wom or used for the covering of the person, and not to machinery; that 
machine blankets were not ejusdem generis (Hollender v. Magone, 149 U. S. 
586, 589, 13 Sup. Ct 932; Magone v. Trading Co., 6 C. C. A. 407, 57 Fed. 394), 
and constituted a part of the machinery; that belts or felts for paper or 
printing machines, as well as blankets, had been provided for eo nomine in 
the act of March 2,! 1867, and in every tariff act since that date, up to the act 
of 1890, showing they had always been recognized by congress as différent 
articles for duty purposes. Where an article has become known to congress 
by a légal or statutory définition, as shown by its use in former statutes for 
revenue purposes, such a légal or statutory définition wlU control. De For- 
est V. Lawrence, 13 How. 274. 

The importers' counsel claimed the word "blankets" was used in its ordi- 
nary meanlng in paragraph 393, which was broad enough to cover the articles 
in suit. 

Stephen G-. Clarke, for plaiutiffs. 

Wallace Macfarlane, U. S. Atty., and Henry C. Platt, Asst. U. S. 
Atty. 

WHEELEE, District Judge. xnese articles are woven from wool 
into continuons webs for use in printing presses, as parts of the ma- 
chinery, and in that art, when so used, are caJled "blankets." They 
were assessed under paragraph 392 of Hhe tariff act of 1890, which 
provided for dnties on "ail manufactures of every description made 
wholly or in part of .wool," and are claimed to hâve been dutiable 
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under paragraph 393, wMch provided for différent duties "on 
blankets, hats of wool, and flannels for underwear, composed 
whollj or in part of wool.'" Blankets, in gênerai, are used as cover- 
ings for protection against outer température and imiiuences, and, 
in common speech, would be understood to refer to things so used, 
and not to thèse having that spécial name in those particular ma- 
chines; and especially would this be so when the term is used in the 
tarife law aniong other words expressing other such coverings in 
pointing out subjects for particular duties. As this word is so used 
hère, it is understood to refer to blankets in this gênerai sensé. The 
word "pins" seems to hare been so understood as to exclude hair 
pins, in Bobertson v. Eosenthal, 132 U. S. 460, 10 Sup. Ct 120- 
Décision of board afflrmed. 



GARY, CoUector, v. COCKIiEY. 

(Circuit Court of Appeals, Slxth Circuit January 8, 1895.) 

No. 210. 
CusTOMs DuTiBs— Stbel. 

Billets of métal produced from iron or its ores, contalning 20 per cent, 
of Carbon and smaller percentages, ranging from .002 to .081 of sillcon, 
manganèse, pliosphorus, and sulphur, which is granular in structure, 
malléable, and which, at any stage of the process of production, bas been 
cast, by being run into molds, is wlthin the définition of "steel," as given 
in paragraph 150 of the tariff act of October 1, 1890, and is properly classi- 
fled as such. 

Appeal from the Circuit Court of the United States for the East- 
em Division of the Northern District of Ohio. 

This was an application by David L. Cockley for a review of the dé- 
cision of the board of gênerai appraisers conceming certain mer- 
chandise imported by him. The circuit court reversai the décision 
of the board. A motion for a new trial was made and denied. 
The attorney gênerai appeals. 

This is a customs case. On the 22d day of July, 1892, certain merchandise, 
described as hoUow steel billets, was entered at the port of Cleveland, Ohio, 
from Sandviken, Sweden, by one D. L. Oockley, the appellee, who Imported 
the same for the Shelby Steel-Tube Company. Upon the return of the ap- 
praiser, the collector of customs at the port of Cleveland, Marco B. Gary, 
assessed the duty upon thèse billets at one and six-tenths cents per pound, 
classifying them as hollow steel billets. This classification and rate of duty 
thus assessed was In accordance wlth paragraph 146 of the tarife law of Oc- 
tober 1, 1890. That paragraph provides that "steel ingots, cogged ingots, 
blooms and slabs, by whatever process made; dié blocks or blanks; billets 
and bars and tapered or beveled bars; • * * ail descriptions and shapes 
of dry sand, loam, or iron molded steel castiugs; sheets and plates not spe- 
cially provided for in this act; and steel in ail forms and shapes not specially 
provided for in this act, when valued above three cents and not above four 
cents per pound, shall pay a duty of one and six-tenths cents per pound." 
The valuatlon of thèse billets was flxed by the appraiser at above three cents, 
and not above four cents, per pound, and this valuatlon is not disputed. 

The protest filed by the importer, was in the following words: 

"New York, July 28, 1892. 
"To Marco B. Gary, Collector of Customs, Cleveland, Ohio: On the 4th 
day of February, 1892, the underslgned Imported from Sandivik, Sweden, flf ty 
V.65F.no.5— 32 
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(50) tons of hoUow steel blUete, and on the 22d day of July, 1892, entered 
the same for consumption, entry No. 94, and pald duty thereon at the rate 
of 10 per cent ad valorem, amounting to the sum of ($447.10) four hundred 
and forty-seven and 10/100 dollars. The appralser bas dassifled the same, 
and you hâve coUected additlonal duty thereon acordingly, under paragraph 
146 bf the métal schedule in the so-called 'McKlnley Taritt Bill,' as steel of 
ail forms of a value less than four cents and more than three cents a pound, 
at the rate of 1 6/10 of a cent a pound, amounting in the aggregate to the 
sum of ($1,791.88) seventeen hundred and ninety-one and 88/100 dollars, or 
.$1,344.78 additlonal duty, which the undersigned haa paid, but against which 
payment he most respectfuUy protests, and claims: (1) That the merchandise 
in question is not enumerated or provided for in said act, except it is provided 
for in section 4 of said act, and, if not dutiable under said section at 10 per 
cent, it is dutiable under said section at 20 per cent ad valorem. (2) That, 
if not properly classifled under said section 4 of said act it certainly cornes 
under the provisions of section 5 of said act, and, if it cornes under the pro- 
visions of section 5 of said act, then the undersigned claims: (a) That it mosc 
resembles, in the respects named in section 5, unwrought métal, that is men- 
tioned in paragraph 202 of said métal schedule, and is dutiable at the rate 
of 20 per cent, ad valorem, and (b) that If it does not most resemble unwrought 
métal, mentioned in paragraph 202 of said métal schedule, then It most re- 
sembles, in the respects named and referred to in said section 5, the article 
referred to in last clause of paragraph 136 of the métal schedule and last 
proviso therein, that shall not pay a less rate of duty than $22.00 per ton. I 
most respectfuUy submit the above for your earnest considération. 16,791 B. 

"David L. Cockley. 

"David L. (Jockley. 

Upon the fillng of this protest an appeal was taken by the importer from 
the décision of the collecter to the board of the United States gênerai apprals- 
ers, under the provisions of the customs act of June 10, 1890, which board 
affirmed the classification made by the appraiser. Application was then made 
by the importer, under section 15 of the act approved June 10, 1890 (26 Stat 
138), being an act entitled "An act to simplify the laws In relation to the 
collection of the revenue," and styled the "Customs Administrative Act," for 
the review of the décision of the board of the United States gênerai apprais- 
ers. Thereupon the record, évidence, and facts were returned by the United 
States appraisers to the circuit court of the United States for the Northern 
district of Ohio. Upon the order of the court further testimony was taken 
In behalf of the importer and the government, which fuUy appears in the 
record. The circuit court, upon the évidence submitted, reversed the classifi- 
cation of the board of gênerai appraisers, and held that the imported métal 
was not a cast métal, and was therefore not steel, within the définition given 
by the act of congress of 1890, and that the métal fell under the classification 
glven In the last clause of paragraph 136 of that act, which provides "that 
ail iron bars, blooms, billets, or sizes or shapes of any kind, in the manufac- 
ture of which charcoal is used as fuel, shall be subject to a duty of not less 
than twenty-two dollars per ton." Being thus classifled, the court found that 
the applicant had paid, against his protest, a duty at the rate of 1 6/10 cents 
per pound, amounting to the sum of $3,544.78, while he should hâve paid at 
the rate of $22 per ton, making $2,200, and that the said D. L. Cockley, the 
applicant was entitled to recover the différence, amounting to $1,344.78. A 
motion for a new trial was entered and overrnled. Whereupon errors were 
asslgned, and an appeal aJlowed, on application of the attorney gênerai, to 
this court. 

AUan T. Brinsmade, U. S. Atty., for appellant. 
Orestes 0. Pinney, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS. Dis- 
trict Judge. 
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LTJETON, Circuit Judge, after stating the facts as above, delivered 
the opinion of tiie court. 

In the view we hâve of the merits of this case, it becomes un- 
necessary to pass upon the definiteness or sufliiciency of the protest 
and claimflled with the collecter. Were the hoUow billets imported 
by appellee steel or iron? They were imported from Sandviken, 
Sweden. The invoice described them as "hoUow steel billets," and 
they were so entered at the coUector-'s office. They are described in 
the record as métal billets, tubular in form, about 18 inches in length, 
having a diameter of 3^ inches, the wall of the cylinder having a 
thickness of about three-eighths of an inch. The Shelby Steel-Tube 
Company, for whom thèse billets were imported, manufactured from 
them cold-drawn weldless or seamless steel tubes, which are used in 
the manufacture of bicycles or boiler tubes, tubes for surgical uses, 
and other tubes where strength and lightness is désirable with small 
bulk. The articles thus made are advertised and sold as steel tubes. 
Thèse billets were the first of the kind imported, and were in form 
unknown to the trade of this country at the passage of the McKin- 
ley act of 1890. The contention of tïie appeUee is that it is immate- 
rial whether they were sold and bought as steel billets, or that the 
tubes made from them are sold as steel tubes, or that the material 
is such as in trade is known as "steel." His contention is that 
"steel," within the meaning of the tarilï act, is deflned by the act 
itself, and that thèse billets are not "steel," within the définition of 
paragraph 150 of the McKinley act. In Twine Co. v. Worthington, 
141 U. S. 468-471, 12 vSup. Ct. 55, the question involved was the rate 
of duty upon an article deflned in the tariff as "gilling twine." Mr. 
Justice Brown said in that Case: 

"It Is a cardinal raie of this court that, in fixing the classification of goods 
for the payment of duties, the name or désignation of the goods is to be un- 
derstood in its iinown commercial sensé, and that their dénomination in the 
market when the law was passed will control their classification, without 
regard to their scientific désignation, the material of which they may be made, 
or the use to which they may be applied." 

For this proposition he cites a numbar of authorities. 

The case at bar is altogether différent, and not within the princi- 
ple so clearly stated in the paragraph just cited. "Gilling twine" was 
not deflned in the act. Where the act undertakes particularly and 
definitely to define what is meant by an article upon which a spécifie 
duty is levied, such définition is at least very persuasive in ascertain- 
ing the intent of the lawmakers. Suth. St Const. § 327; End. Interp. 
St. par. 365. A manifest distinction exists between deflnite inter- 
prétation clauses which are spécial and those which are gênerai. 
The provisions defining the législative meaning of a particular word 
used in the act containing the interprétation clause may well be 
regarded as a part of the law itself, and construed accordingly. 
Suth. St. Const. § 231, and 'case so cited. Undoubtedly cases may 
arise, as observed by Lord Denman, in which interprétation clauses 
will rather embarrass the court than afford assistance, inasmuch as 
the interprétation clause must itself be interpreted, and may itself 
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become matter of controversy. Nutter v. Board of Health, 4 Q. B. 
Div. 375; Reg. v. Justices, 7 Adol. & E. 480. 

That the billets in question hâve ail tbe physical characteristics of 
Steel in strength, elasticity, and homogeneity of character is abun- 
dantly shown by the évidence. In chemical composition tliis métal 
also responds to approved tests for steel. The difficulty is to dravF 
a distinction between certain grades of malléable iron and grades of 
mild or soft steel. Iron and steel shade into eacb other, and tbe 
known chemical and physical tests furnisb no absolute guide by 
which we may always détermine just wben iron ceases to be iron 
or steel ceases to be steeL In Greenvs'ood on Iron and Steel, a 
work regarded by ail the experts vi'ho bave been examined in this 
case as of yery high authority, it is said of malléable or vsrought iron, 
that it TFas "formerly described as iron in tbe lowest degree of car- 
burization ; but, with the advance which bas happened in late years 
in the manufacture of steel, ail attempts to frame a définition of 
'malléable iron' npon a chemical basis hâve been futile, since in its 
lowest per cent, of carbon, comparative f reedom from such impurities 
as silicon, sulphur, phosphorus, etc., occurriug so largely in pig iron, 
it is rivalled and even excelled by the mild steels produced by the 
Siemens and the Bessemer processes. Définitions based upon its 
mechanical qualities are also equaUy nnsuccessful, for the superior 
qualities of malleability, tensile strength, ductility, and welding, 
which, until a comparatively récent date, were considered to be the 
spécial attributes of malléable iron, are ail possessed in an equal 
number or superior degree by the mild steels now produced in such 
large quantities, and with the utmost uniformity and regularity, by 
the processes above mentioned." "Steel" he defines to be "a com- 
pound of pure iron, with small percentages, ranging usually from 
.1 to 1.25 per cent, of carbon, existing not as graphite, but either as 
combined or dissolved carbon, the latter view now receiving influen- 
tial support." "Ail other éléments, although several are invariably 
présent in greater or less proportion, must still be regarded as im- 
purities in the steel, notwithstanding that it may be advantageous 
to introduce some of them to impart spécial qualities to the métal, 
or to neutralize the effect of the présence of other of them." His 
own définition of "wrought iron," as well as of "steel," he bases upon 
the mode of production. Thus, he says malléable or wrought iron 
"would embrace the commercial varieties obtained either as the re- 
suit of the decarburizatiou, and more or less complète séparation of 
several of the impurities of pig iron during the proeess of puddling, 
or as the product of the direct treatment of certain ores in the Cata- 
lan bloomery, Siemens rotary, or other fumace, in which a semj- 
fused product is obtained, possessing the malleability of wrought 
iron." The term "steel," "embracing also what is known as 'ingot 
Iron,' " "would be reserved to distinguish such varieties of iron as 
are delivered in a state of fusion, allowing of the métal being cast 
at once into a malléable ingot from the furnace, crucible, or other 
vessel in which it is produced." Greenw. Iron & Steel (4th Ed.) 203. 

This définition of "steel" is supported by some of the experts ex- 
amined by the importer. It is évident that congress bas adopted a 
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definîtîon of "steel" which îs based in part upon tlie mode of produc- 
tion. That définition is found in paragraph 150 of thé McKinley 
act, and is in thèse words: 

"AU métal produced from iron or its ores, wbich is cast and malléable, of 
whateyer description or form, wîthout regard to the percentage of carbon con- 
tained therein, whetlier produced by cémentation, or converted, cast, or made 
from iron or its ores, by the cruclble, Bessemer, Clapp-Grlffltlis, pneumatlc, 
Thomas-Gllchrist, basic, Siemens-Martin, or open hearth process, or by the 
équivalent of elther, or by a comblnatioa of two or more of the processes, of 
their équivalents, or by any fusion or other process whlch produces from iron 
or its ores a métal elther granular or fibrous in structure, whlch Is cast and 
malléable, exceptlng what Is known as 'malleable-iron castings,' shall be 
classed and denominated as 'steel.* " 26 Stat 577. 

The afifirmatire provisions of the définition which must exist to 
j ustif y classification for dntiable purposes are thèse : (1) That it shall 
be a métal produced from iron or its ores. (2) That it shall he a 
cast métal. (3) That it shall be malléable. (4) If thèse conditions 
exist, and it is not what was known to the trade and commerce of 
the country at the time of the adoption of the act as "malléable iron 
castings," then the statute requires that it shall be classified as 
"steel," irrespective of the process by which it was made, or the per 
cent, of carbon contained, or whether it be granular or fibrous. 
That the métal in question is a compound of iron "produced from 
iron or its ores" is not controverted. The contents, other than iron, 
found by chemical analysis, are: 

Comblned carbon 20 

Silicon 023 

Manganèse 08t 

Phosphorus 045 

Sulphur 002 

That it is granular in structure is practically undisputed. That 
it is malléable is conceded on ail sides. The controverted question 
is as to whether it has been "cast." The fact of casting does not 
make it steel, it being entirely possible to make steel without casting. 
We do not understand that this proposition is controverted by any of 
the experts or by any of the authoritative writers upon the manufac- 
ture of steel. The capability of being "cast" is doubtless a test of 
some value in determining the value of the métal and the extent of 
the impurities contained. The définition of "cast," as given by Mr. 
Webster, is: "To form into a particular shape, by pouring liquids 
into a mold." The Century Dictionary defines it as "that which is 
formed by founding; anything shaped in or as if in a mold." The 
only direct évidence delivered by any witness, from actual knowledge 
of the method of production adopted by the Sandviken manufacturers 
of thèse billets, was that of Mr. Belcher, through whom the appellee 
bought this métal and made his importation. Mr. Belcher was a 
witness for the importer, and testified that he had visited Sand- 
viken, and has seen billets of this kind made. That witness said : 

"It Is first made from the Iron ore by what is called the 'direct method,'— 
'Sandviken direct process.' Charcoal is used as a fuel. It is then decarbon- 
ized, and run into molds. There is an intermediate process, now, Mr. Green- 
wood. The process Is not the subject of patents. It is a secret process; it 
is a privilège tiiat I had to see it I must object to telUng tie intermediate 
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process. I wlU tell you the final 0116. It is. taken from thèse molds to a. 
rolllng mlll. It is roUed or squeezed Into pièces about ten feet long. Q. Cir- 
cular? A. Just in the same form as you see it, and as I hâve described,— 
cylindrlcal. It is then taken to a klnd of table, where there are saws at slx- 
teen or elghteen Inches apart, and it is pushed against thèse saws, you know, 
Just as quick as we can say it, and it Is sawed into this shape, lengths, sixteen 
or eighteen inches apart." 

TMs uncontradicted évidence would seem to conclusively estab- 
lish that thèse billets were composed of a métal which had, at one 
stage of tbe manufacture, been cast. The statu tory définition of 
"steel" does not limit it to a métal which bas been cast as a resuit 
of but one stage in its production. If . as a first resuit the iron in 
the ore is reduced to a metallic sponge or pasty mass, and in that 
condition delivered from the furnace, and then, by a second opéra- 
tion, melted and "run into molds," it is clearly a "cast steel," within 
the meaning of the act The définition fumishes no authority for 
an arbitrary limitation to a métal cast at once upon delivery from 
the réduction furnace. 

The learned counsel for appellee has Tery strenuously urged that 
steel produced by a "direct process" is never cast, and that, when his 
witness Belcher said that this métal had been "run into molds" at one 
stage of its production, he did not mean that it had been "cast" 
He has urged that by the direct processes the iron is reduced from its 
ores to a spongy bail or mass, and in that condition hammered into a 
bloom, or by other pressure squeezed into a mold or form, and that 
Belcher's statement that the Sandviken manufacturer produced the 
métal hère involved by direct réduction of the ores, using charcoal as 
a fuel, is the controUing fact stated by him, and that which he further 
said is to be understood in the light of the theory that the "direct 
processes" are ail inconsistent with casting. This theory is, to some 
extent, supported by one of the expert witnesses who testifled for the 
importer, who expresses the opinion that thèse billets were never cast, 
but produced as wrought iron as at the bloomery furnaces of this 
country. Mr. Greenwood describes steel as produced in three ways : 
First, directly from certain pure iron ores; second, by the decar- 
burization of malléable iron ; or, third, by the decarburization of pig 
iron. Grreenw. Iron & Steel, par. 677. The same author says, at 
paragraph 678, that "the direct réduction of iron ores for the produc- 
tion of steel embraces the réduction in the Catalan forge, in the 
Siemens rotator, by the Chenot process, etc., in each of which pro- 
oesses rich ores of iron, such as the purer oxides, are heated along 
with charcoal or carbonaceous matters, and thereby either steel or 
a hard steely iron is produced." By "steely iron" we understand to 
be described a grade of mild or soft steel which approaches so elosely 
in physical and chemical characteristics the métal known as "mallé- 
able wrought ii'on" as to be difficult to distinguish the one from the 
other, or a grade of wrought iron so nearly approaching steel as to 
be almost undistinguishable. Mr. H. De B. Parsons, an expert of 
marked intelligence, déclares the term "steely iron" to be unscien- 
tific, and one which should not be used. He says that the point 
when a métal ceases to be wrought iron and reaches a grade known 
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as Bteel is dlfficult of définition, in that "tliey fade away, one class 
to the other, as daylight to darkness." But he gives it as liis opinion 
that, when the physical and chemical qualities are given, the métal 
should always be cla&sed as the one or the other, and that only when 
doubt exists is the terni "steely iron" employed. The method of pro- 
duction he denominates the "Sandviken direct process." "It is 
made," he says, "by what is known as the 'direct process,' straight 
from the ore." There seems, from Mr. Belcher's meager descrip- 
tion of the method of manufacture adopted by the Sandviken people, 
to be three stages or steps in the process. The flrst is the réduction 
of the ores, charcoal being used as a fuel. Whether this réduction 
opérâtes to liquefy the iron contents of the ores, or to reduce it 
simply to a spongy or pasty bail, he does not say. The third and 
last stage he describes as occureing after the métal is taken from the 
molds into which it has been poured. "It is taken," he says, "from 
thèse molds to a rolling mill; it is roUed or squeezed into pièces 
about ten feet long," of a cylindrical character. Thèse pièces are 
then sawed into lengths of eighteen inches, and the billet as ex- 
ported is complète. The second or intermediate process, he says, is 
a secret process, and he déclines to explain it. It is, however, very 
clear that this intermediate process was one by which the métal was 
decarbonized, and is a step which occurred before the métal was "run 
into' molds." If it be true, as this witness déposes, that, at one 
stage of the production of this SandTiken métal, the métal was "run 
into molds," then we clearly hâve a "cast steel." 

It is whoUy immaterial, under the statutory définition of "steel," 
whether the meta! be cast when first delivered from the fumace, or 
cast after a second opération, by which, after removal from the fur- 
nace as a pasty or spongy mass, it was melted and decarbonized. 
The "secret process" which is described as an intermediate process by 
Belcher, and which he déclines to divulge, probably consisted in the 
means used to decarbonize ihe métal before running it into molds. 
Certain it is that the métal was rendered so plastic as to enable it to 
be run into molds, for the direct évidence of the witness is that it 
was "run into molds," before the final process by which it was roUed 
into the shape we flnd it in commerce. Under this positive évi- 
dence it is impossible to assume that the witness meant, by running 
into molds, that the métal as a spongy mass was either hammered 
into a bloom or squeezed into a form. Neither is this évidence in 
conflict Avith the other statement of the witness that the métal was 
produced from the ore direct. It is true that a steel is made direct 
from the ores without casting by some of the direct methods, but it 
is not true that ail the "direct" methods exclude casting. A rude 
form of steel making is that of the Catalan f urnace. By the Catalan 
method, the iron in a spongy mass, as described by Greenwood, 
is withdrawn from the furnace, "to be shingled under the steel ham- 
mer for the expulsion of the slag and extraneous matter, together 
with the consolidation of the mass by welding together the spongy 
granular mass into a more solid bloom." Wrought iron is made in 
Sie same way in bloomery furnaces. Another "direct" method is 
described by Greenwood as the "Chenot process." This involves two 
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! epferationSj '^ the flrst of which," says Mr. Greenwood^ <*a metallio 
sponge is obtained, and in the second opération tliis sponge la melted 
in crucible along witli carbonaceous matters." The spongy mass, 
when tlius decarbonized and reduced to a plastic condition, is cast 
into ingota. Greenw. Iron & Steel, pars. 685, 686. Anotlier direct 
method described by the same antlior is called the "Siemens direct 
process." By that method the métal is produced f rom the ores direct, 
and, when reduced to a mass of spongy consistence, "is shingled un- 
der the hammer, or pressed in squeezers or other apparatus," in the 
same manner as by the Catalan process or bloomery methods, before 
mentioned. "But," says Mr. Greenwood, "the process, as now ap- 
plied to the manufacture of steel, is generally used only as a prelim- 
inary stage in the production of steel in the open-hearth steel-melting 
furnaces, to which fumace the balls of metallic aponge, or the shin- 
gled blooms f rom the same, are at once transferred from the rotator 
for fusion with the other materials of the ordinary charge of the 
steel-melting fumace." Paragraph 678. In determining whether 
thèse billets are composed of a cast steel, nothing material can be 
predicated of the absence of cast marks, or of their hollow cylindrical 
form, for the only direct évidence in the record shows that this form 
waa the resuit of a rolling-mill process, subséquent to the removal 
of the métal from molds into which it had been run. The great 
weight of expert évidence contained in this record, based upon 
physical structure and characteristics and chemical composition, is 
in hannony with the opinion of the gênerai board of appraisers. 
The opinion of expert Gray, so much relied upon by the appellee, 
that this métal shows too little manganèse to hâve permitted rollingif 
made by any of the processes he names, and too little silicon to hâve 
been made by a crucible process, is not supported by the other expert 
évidence in the record, much of which comes from witnesses of the 
Mghest Intelligence, whoUy disinterested. Phosphorus, sulphur, 
and silicon seem to be regarded as impurities in steel. Manganèse 
is an antidote which serves to minimize the evil effects of their prés- 
ence. The fact that thèse impurities were présent in very small 
quantities rendered the use of but very little manganèse necessary. 
Thus the weight of expert opinion and the only direct évidence in the 
record concur in establishing the fact that thèse billets, at one stage 
of their manufacture, hâve been cast. Having ail the other requi- 
aites of steel, we are constrained to reverse the judgment of the cir- 
cuit court, and sustain the classification of the gênerai board of 
appraisers. The cause will be remanded, with directions to enter 
judgment in aocordance with this opinion. 
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BBNNHTT et al. V. McKINLEY et aL 

(Circuit Court of Appeals, Second Circuit January 9, 1895.) 

Trade-Makk— "Instaktanbous" Tapioca. 

The Word "Instantaneous" Is not a valld trade-marlr, aa applled to a 
préparation of tapioca wliich is distingulslied from otlier préparations 
of tliat article by reason of its adaptabillty for immédiate use, without 
the preliminary soaliing requlred by other préparations. 

Appeal from the Circuit Court of the United States for the Eastem 
District of New York. 

This was a suit by William S. McKinley and others against Wil- 
liam D. Bennett and others to restrain the infringement of complain- 
ants' alieged trade-mark. The circuit court granted a preliminary 
injunction. Défendants appeal. 

Brèwster Kissam (Geo. H. Fletcher, of counsel), for appellants. 
Chas. G. Coe, for appellees. 

Before WALLACE and gHIPMAN, arcuit Judges. 

WALLACE, Circuit Judge. The question in this case îs whether 
the Word "Instantaneous" constitutes a valid trade-mark, when ap- 
plied to a préparation of tapioca which is distinguished from other 
préparations of that article by reason of its adaptabillty for imme- 
<ïiate use without the preliminary soaking required by other prépara- 
tions. According to the theory of the complainants, the tapioca sold 
in this country prier to 1891 was of three varieties, — the flake, pearl, 
and granulated, — ^and, in either form, required a prolonged soaking 
in water, lasting from three to six hours, to prépare it for table use; 
and one of the complainants, after experimenting to ascertain wheth- 
er tapioca could not be so treated that this prolonged soakrag might 
be dispensed with, discovered that it could be, by grinding the 
tapioca to a further degree of flneness. In the faU of 1893 the com- 
plainants commenced to manufacture the ânely-ground article, and 
since then hâve adrertised and sold it under the name of "Instan- 
taneous Tapioca." Upon the packages in which it is sold by them 
is printed this notice: "Eequires no soaking, but softens instantly." 
According to the theory of the défendants, the flnely-ground article 
did not originate with the complainants, but had been imported from 
France, and had been largely and continuously sold in this country, 
prior to the enactment of the so-called ''McKinley Tariff Atît," by 
the name of "Tapioca Exotique"; and subsequently, induced by the 
high rate of duty imposed upon it by the McKinley tariff act, the de- 
fendants began to manufacture and sell the article in this country. 
Their article is sold under the name of "Instantaneous Cassava 
Tapioca." Upon their packages, among others, is printed the f oUow- 
Ing statement: "This substance is soluble in water, forms a nourish- 
ing food, and can be prepared instantaneously — without soaking — 
into puddings, custards, blanc mange, griddle cakes, &c." 

There is a marked dissimilarity in the symbols used upon their 
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packages by the respective parties, and eacli print their own names 
upon their own packageis, in conspicuous type, as the manufacturers. 
If the most casual inspection of the packages would net lead a pur- 
chaser to discriminate immediately, the différence in their appear- 
ance is certainly sufiScient to preclude any inference that the de- 
fendants haye attempted to palm off their article upon the public 
for the article mannfactured hy the complainants. It is plain that 
the complainants are not entitled to relief on the ground of unfair 
compétition. Their case must be determined solely upon the law_ of 
trade-mark. "No principle of the law of trade-mark is more famUiar 
than that which dénies protection to any word or name which is de- 
scriptive of the qualities, ingrédients, or characteristies of the article 
to which it is applied. An exclusive right to the use of such a word, 
as a trade-mark, when applied to a particular article or class of ar- 
ticles, cannot be acquired by the prior appropriation of it, because ail 
persons who are entitled to produce and vend similar articles are 
entitled to describe them, and to employ any appropriate terms for 
that purpose. Whether a word claimed as a trade-mark is available 
because it is a fancif ul or arbitrary name, or whether it is obnoxious 
to the objection of being descriptive, must dépend upon the cir- 
cumstances of each case. The word which would be fanciful or ar- 
bitrary when applied to one article may be descriptive when applied 
to another. If it is so apt, and legitimately signiflcant of some 
quality of the article to which it is sought to be applied, that its 
exclusive concession to one person woxild tend to restrict others from 
properly describing their own similar articles, it cannot be the sub- 
ject of a monopoly. On the other hand, if it is merely suggestive, 
or is figurative only, it may be a good trade-mark, notwithstanding 
it is also indirectly or remotely descriptive, Of the numerous ad- 
judications which Ulustrate the application of the rule, it will sufflce 
to refer to a few. In Eaggett v. Findlater, L. R. 17 Eq. 29, the name 
"Nourishing Stout," as applied to a malt liquor, was held to be de- 
scriptive. That case was cited with approval by the suprême court 
in Manufacturing Co. v. Traîner, 101 TJ. S. 51. In the récent 
case of Chemical Co. v. Meyer, 139 U.' S. 540, 11 Sup. Ct 625, the 
suprême court held that the words "Iron Bitters," applied to a medi- 
cine, were descriptive. In Davis v. Kendall, 2 B. I. 566, the name 
"Pain Killer," as applied to a medicine, was held to be fanciful. The 
same view was taken of the name "Sliced Animais," as applied to 
toys consisting of pictures of animais eut into strips or pièces, in Sel- 
chow V. Baker, 93 N. Y. 59, and of the words "Lightning Hay Knife," 
as applied to a knife, in Holt Co. v. Wadsworth, 41 Fed. 34. 

Applying the rule to the facts of the présent case, we think the 
word "Instantaneous," as applied to the kind of tapioca dealt in by 
the parties, is descriptive, and consequenûy not a valid trade-mark. 
It not only is aptly and tnithfuUy descriptive of one of the proper- 
ties of the article to which it is sought to be applied, but it is es- 
peciaUy appropriate to point out concisely and accurately the pecul- 
iar characteristic which distinguishes the particular tapioca from 
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other varieties. The order granting an injunction is reversed, and 
the cause remanded to the circuit court, with instructions to vacate 
the injunction. 
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MANUF'G CO. 

(Circuit Court o( Appeals, Second Circuit January 9, 1895.) 

1. Patents— Invention— Watch Peotectoks. 

There is no invention in protectlng watches from electrical Influences 
by means of a box or réceptacle of sheet iron, or ottier higtily-magnetic 
métal, made large enough to contain the watch case; it appearing that 
the same resuit had previously been accompllshed by means of an in- 
ternai case of like material, as well as by making the watcli case itself 
of such métal, and that external safety boxes of métal and leather were 
also old. 00 Fed. 614, afllrmed 

^ Samb. 

Patent No. 413,644, to Benfield, Aufhauser & Milne, for a watch pro- 
tector, is void for want of invention. 00 E'ed. 614, affli-med. 

Appeal from the Circuit Court of the United States for the Dis- 
trict ôf Connecticut. 

This was a suit in equity by the Newark Watch-Case Material 
Cîompany against the Wilmot & Hobbs Manufacturing Company for 
infringement of a patent for a watch protector. The circuit court 
dismissed the bill (60 Fed, 614), and complainant appealed. 

George Cook, for complainant 
A. M. Wooster, for défendant 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgea. 

SHIPilAN, Circuit Judge. The bill of complaint in this case was 
founded upon the infringement of letters patent No. 413,644, dated 
October 29, 1889, and issued to Thomas Benfield, Samuel Aufhauser, 
and Alexander Milne, for a watch protector. Upon final hearing 
the circuit court of the United States for the district of Connecticut 
dismissed the bill, and thereupon the complainant appealed to this 
court. 

The principal object of the invention was to provide a device which 
would prevent the movements of watches which were worn by elec- 
tricians, or persons employed in electrical work, from being mag- 
netized or influenced by magnetic currents when brought near dyna- 
mos or other electrical apparatus. The patentées stated in their 
spécification the state of the art at the time of their invention, with 
respect to means for obviating this injury to watches, as follows: 

"Heretofore this object has been accompllshed by securing within the 
watch case a box, réceptacle, or shield entirely surromidlng and Inclosing 
the watch movemeiit; such box or shield being çonstructed of highly-magnetlc 
métal, and which becomes, when placed within the case, a permanent part 
thereof. The same object has also been nccomplished, or partially so, by con- 
structing the watch case wholly or partially of highly-magnetlc métal; the 
effect, in both instances, being that the shield or watch case will act as a réser- 
voir for receivlng and storing the magnetic oc electrlc currents, and prevent 
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them from affecting or influencing the watch movement înclosed ■withln the 
same. Many objections, however, hâve been urged agalnst the above-de- 
Bcribed meaiis; It being obviously Impossible, In many instances, to alter a 
watch to allow the box or shield to be Inserted, and in other cases it has been 
found to be an item of too great expense to make such altération or change." 

Protection to the watch, from being scratched or disflgured, was 
another alleged object of the invention, whicn consisted substantially 
"of a box or réceptacle made of sheet iron, or other highly-magnetic 
métal, of the same, or approxlmately the same, shape as a watch case, 
and of such size as to nicely and snugly contain the same; an opening 
being made in the two sections of the réceptacle for the stem or pen- 
dent of the watch; the interior of said réceptacle being lined with 
plush, chamois sldn, or other soft, nonmagnetic material, and the 
outer surface covered with paint, japan, leather, or other dressing, to 
impart to the article a neat and flnished appearance." In one form 
of the device the center of one lid or section was eut out, so that the 
face of an open-faced watch, within the protector, could be seen with- 
out raising the lid. The invention f urther consisted in the method 
of the construction of the hinge which connected the two sections. 
The claim was as foUows: 

"As a new article of manufacture, a watch protector adapted to contain or 
hold a watch, and constructed of sheet Iron, In two sections, B, B; the latter 
being provided with the projections, b, and joined together by means of a 
coiled-sprlng hinge, consisting of the plntle, e, and spring, d, protected by the 
leather or othra: material, 1, allowing said protector to be opened, and the 
watch consulted, without removing said watch from the protector; the Inner 
sm-faces of said sections, B, being covered with plush or other fabric, and 
the outer surfaces with japan, paint, or other like substance,— substantially 
as set forth." 

It thus appears that the invention was an extemal box, of highly- 
magnetic métal, which inclosed a watch, instead of a box of the same 
métal, within the watch case, which inclosed the watch movement, or 
instead of a watch case wholly or partially made of such métal ; and 
it is obvions that an external, removable box has advantages over a 
nonremovable box within the case. An external, removable safety 
case or hinged box, made of two pièces of sheet brass or other métal, 
eut in a circular form, to reçoive a watch, and to be secured in the 
pocket by the aid of loops or eyes upon the rear side, by which it is 
attached to thè interior side of the pocket, so as to protect the watch 
against loss by accident or theft, was described in letters patent No. 
56,014, dated July 3, 1866, to William W. Covell, Jr. This device had 
apparently never been made use of by the public. Its object was pro- 
tection against robbery, and, in the absence of robbery, it would hâve 
been an inconvénient contrivance; but it shows that the idea of an 
external removable case was not original with the patentées of the 
Milne patent The ordinary pocket or case of chamois leather is 
well known. No anticipatory, removable watch protector was shown 
in the record, but the question is one of patentability, and is whether 
an internai case of magnetic métal and a watch case of the same 
material being old, and an external safety box of métal and leather 
pocket baving been known, was there any invention in making an 
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external, remoTable box or case of magnetic métal, in whîch the 
watch could be placed when exposed to the influence of a dynamo? 
Tlie statement of the question seems to carry its own answer. The 
idea was a natural and obvious one. It naturally met and obvlated 
the danger to which the watches of electricians were subject The 
arrangement of the détails, the hinge, with its spring, the plush lining, 
and the dressing of the outer surface, ail required mechanical skill, 
80 as to make the article attractive as well as convenient, but in thèse 
détails the mind of an inventer was not needed. We eoncur in the 
conclusions of the circuit court with respect to the patentable char- 
aoter of the invention, and its decree is aiSrmed, with costa. 



STANDARD PAINT CO. T. BIRD et aL 

(Circuit Court, D, New Jersey. June 23, 1894.) 

1. Patents— Maltha Coated Paper— Inpkingembnt. 

The Pearce and Beardsley patent No. 378,520, a new article of manu- 
facture and commerce, conslsting of paper coated or saturated with maitha, 
as thereln set forth, the substance called "maitha," and used by the 
patentées, being described in the spécifications of the patent as the solid 
residuum obtained in the distillation of the heavier grades of petroleum, 
Is infringed by defendant's use of "petroclte," which is the same thing as 
the patentées' maitha, though It is obtained from other substances than 
that which they mentloned, and though the patentées were ignorant that 
It was so obtainable. 

8. Same — Anticipation. 

Though said patent could not. In vlew of the prlor state of the art, ba 
sustained as for the use of any kind of bituminous material whatever, it» 
claim being limited to the maitha partlcularly described, and this having 
never before been used for the purpose for which patentées used It, the 
patent is valld. 

8. Same— Injdnction. 

In a suit against K. and B. for Infringement of a patent for pap'er coated 
with maitha, it appearing that R. rented part of his factory to B., and that 
B. coated the paper; that R. manufactured and sold to B. ail the paper 
which was to be coated by B. ; that R. got an extra price for his paper to 
compensate hlm for looking af ter the filltng of orders for B., and supplying 
money for and paying ofC B.'s help, when B. was away,— injunction will 
issue against both, though when it cornes to an accounting complainant 
must prove that R. is llable to him in profits or damages, under risk of 
what the court may possibly order concerning costs. 

Suit by the Standard Paint Company against Bird and others for 
infringement of patent. 

Willard Parker Butler, for complainant 
Thadias B. Wakeman, for défendants. 

DALLAS, Circtiit Judge. This suit is brought upon patent No. 
378,520, granted to Truman J. Pearce and Melvin W. Beardsley, 
assignors, etc., the sole claim whereof is as follows: "As a new 
article of manufacture and of commerce, paper coated or saturated 
with maitha, substantially as herein set forth." Several of the de» 
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jCeiises suggested by the record, though considered, -néedi not be 
sépàrately discussed. No brief on behalf of tbe defeiàdàiits was 
fumished until a considérable time after the hearing. Such. post- 
ponements are not unusual, but, are very unsatisfactory. The argu- 
ment of 82 printed pages, wiiich bas now been submittèd, may, bow- 
eyer, be safely accepted as flnally presenting and enforcing the 
grounds of défense which are relied upon. For this reason, and 
because they clearly présent what seem to be the real questions in 
the cause, I will deal only with the two propositions which are af- 
flrmed in the défendants' brief, as follows: 

"Our position Is twofold: (1) That complainant's patent covers only the 
use of the 'maltha,' as deflned and described, and is restricted thereto; and 
that sald maltha is not an Ingrédient used by Bird. (2) That, if it be held to 
Include the said ingrédients used by Bird, it is unsustainable and void, as 
neither new, nor useful, nor properly and lawfully granted." 

The first limb of the first of thèse propositions may be granted. 
To State it somewhat differently, the complainant's patent is for the 
article of manufacture claimed, when produced by coating or saturat- 
ing paper with "maltha," as defined. But how is the "maltha" 
referred to deflned? The correct answer to this question must be 
sought at the threshold of the case; but it is not hard to find. It 
is manifest from the évidence that the patentées employed this term 
without possessing exact knowledge of its meaning, and the counsel 
who prepared their application appears to bave doubted the pro- 
priety of using it to de&ignate the substance which was in contempla- 
tion. But there is no reason to suspect that any inexactness in 
this matter was intentional, or was resorted to for the purpose of 
déception; and, in fact, no person bas been misled by it. Under 
thèse circumstances, the meaning of the word "maltha" may fairly 
and jtistly be takeii to be that which the patentées attached to it 
when tliey adopted it, and that meaning appears from the history 
of the invention, and, especially, in the specilication of the patent in 
suit, where it is said : 

"The product and substance known as 'maltha,' which we employ and 
utilize In the manufacture of our improved paper, is the solid reslduum ob- 
tained in the distillation of the heavier grades of petroleum, and, as procured 
from oil reflneries In many locallties, It is sufflclently free from earthy and other 
foreign soUd matter to be used without any preparatory treatment; but, 
where it is found and procured In a more or less unclean condition, it is neces- 
sary to eliminate the sand and other impurities mixed with it before it is 
suitable for this purpose." 

Resort being had to this description of the substance intended, 
ail difliculty arising from the inapt use of the name "maltha" in the 
claim is removed, for the latter may be read as if the deflning lan- 
guage of the spécification was contained in the claim itself. By 
doing this the claim is neither added to nor subtracted from. It 
is explained by interprétation of its language in accordance with the 
true intent of the patentées, as expressed in another part of the same 
instrument. Eeference to the spécification for such a purpose is 
not objectionable, and in this case it renders unimportant the expert 
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tèstîmony wMch tas been taken for the purpose of shbwing what 
would be generally understood to be "maltba" by those who are well 
instructed with respect to the tnie sensé of tibiat term. Now, it 
being conceded that the patent covers only the use of the substance 
thus defined, regardiess of the name by which it should be desig- 
nated, the défendants insist that the claim is, in conséquence, so 
restricted as not to be inclusive of "an ingrédient used by Bird"; 
but the ingenious argument of counsel in support of this contention 
îs not convincing. Mr, Bird, it appears, employa a material which 
is known as "petrocite." He adds to it certain other substances, but 
the petrocite is the essential component of his mixture, and by its 
use he produces the complainant's patented article. Much expert 
testimony lias been adduced upon, and the arguments hâve been 
largely directed to, the question of identity of petrocite with the 
maltha of the patent; but it is unnecessary to particularly refer to 
this évidence, or to attempt a review of the publications which hâve 
been cited in connection with it. It is sufflcient to say that, upon 
careful considération of the whole matter, I hâve arrived at the con- 
clusion that petrocite and maltha, as described by the patentées, are 
the same thing. They are not produced in precisely, though they 
are in substantially, the same manner; and the défendants' "solid 
residuum" is obtained, not "in the distillation of the heavier grades 
of petroleum," but from the lighter grades of the oil régions of the 
eastern portion of the United States. Yet, as has been said, the 
products, however and from whatever produced, are the same, and, 
by the use of either, the same manufactured article is created; and 
this, in the sensé of the patent law, constitutes identity. It is still 
arged, however, that the patentées had no knowledge of petrocite; 
that they described the residuum they had in mind as that which is 
obtained in the distillation of the heavier grades of petroleum, and 
that therefore they should be held to be restricted to a residuum so 
obtained. I am unable to assent to this. It may well be that the 
patentées were ignorant of the fact that the material which they 
referred to was obtainable from other substances than that which 
they mentioned, but such ignorance does not hâve the supposed 
restrictive conséquence. The material itself, not the substance 
from which it may be obtained, is the gist of the matter, and "a pat- 
ented manufacture is infringed by the malting, use, or sale of any 
manufacture which possesses the same essential characteristics." 

The proposition that the views which hâve been expressed with re- 
spect to the scope of the patent in suit require that it should be held 
to be "unsustainable and void" involves, I think, a misconception of 
the construction which has been adopted. Investigation of the prior 
state of the art, as shown by this record, does disclose that the pat- 
ent now in question could not be sustained as for the use of any 
kind of bituminous material whatever; but the claim, as I hâve in- 
terpreted it, is limited to the solid residuum particularly described. 
It is because the défendants hâve used this same material that they 
hâve infringed; and it is because it had never been used before as 
and for the purpose for which the patentées employed it that the 
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patent whlchi tlxej obtained is impregnable to assaiilt on tHe gronnd 
of anticipation. 

The learned counsel of tlie défendants bas suggested that "this 
suit should be dismissed as to the défendant Eeynolds," because, as 
is averred in the amended answer, he "bas no interest in said busi- 
ness, except as a créditer, landlord, and keeper, and he dénies that 
he ever sold or manufactured paper, as is alleged as to him in said 
bill of complaint." Mr. Eeynolds' connection with the infringing busi- 
ness seems, however, to hâve been doser and more extensive than 
this language indicates. Tliis appears from bis whole testimony, 
but the following extract from it will sufiice to explain what the 
character of his participation in the production and sale of the in- 
fringing paper really was: 

"XQ. 28. Did Mr. Bird begin to manufacture paper at this factory as soon 
as the machlnery was up? A. He commenced to coat It. XQ. 29. Was ail 
the paper whlch was coated by Mr. Blrd, at the factory which you rented him, 
from the tlme that the machlnery was first put up, made by you? A. Yea, sir. 
XQ. 30. Mr. Bird was frequently absent, was he not, on business trips? A. 
Yes, sir. XQ. 31. Did yoù ever go into that part of the factory occupied by 
him during hls absence? Yes, sir. XQ. 32. Ever give any Instruction 
to anybody there? A. Not as far as coating paper. XQ. 33. But as far as 
what did you give Instructions? A. For instance, I made the men put it on the 
trucks, and shipped it XQ. 34. Why did you do that? A. If a man sends 
me an order, I shlp it. XQ. 35. Then, as I understand, it was still your habit, 
in the part of the factory rented by you to Mr. Bird, to shlp paper for his ac- 
count, which had previously been coated by him. A. Yes. XQ. 36. What 
other thing hâve you done în that part of the factory that you rented to Mr. 
Bird, at any tlme after this machlnery was set up? A. Nothing to speak of. 
XQ. 37. Who paid ofC the men when Mr. Bird was gone? A. That arrange- 
ment was made with me to pay the men, and charge it to him. XQ. 38. Who 
suppUed the money for that? A. I did; the same as I supplied the paper. 
XQ. 39. Was any paper coated while Mr. Bird was gone? A. Yes. XQ. 40. 
Who attended to that? A. He had a man there to attend to business. XQ. 41. 
Did you ever give that man any instructions of any sort? A. No. XQ. 42. 
Did you ever supply any money for any other purpose than for paying wages 
whlle Mr. Blrd was gone? A. No. XQ. 43. Who pald for any coating ma- 
terlal that came whlle Mr. Blrd was gone? A. I mlght bave paid for some 
of it, but most of it was left until he came, and he settled it himself. XQ. 44. 
Now, did you ever sell any coated paper whlle Mr. Bird was gone? A. I 
never solicited an order. XQ. 45. (Question repeated.) A. If parties came 
there, I gave them the prlce, and I belleve one party bought some. XQ. 46. 
Did that party pay the money to you? A. Yes. XQ. 47. Did you flU any 
orders for Mr. Blrd that came in while he vfsm gone? A. Yes. XQ. 48. From 
the very commencement of hls coating paper? A. Yes. XQ. 49. Did you 
take the money that came in during Mr. Bird's absence from orders that had 
been filled? A. Yes. XQ. 50. I understand that you took, at the commencement 
of the opération with H. J. Bird & Oo., ail the receipts of the firm from the 
sales of coated paper, for the purpose of protecting yourself in some manner. 
Is that correct? A. It was for my own benefit to pay for the paper and the 
help that I gave. XQ. 51. What did you charge Mr. Blrd for looklng after 
his business while he was gone? A. That was made in the prlce of paper. 
He was to pay me so much for the paper, and I was to see It shipped. XQ. 
52. Then, as I understand you, you gave Mr. Bird a price which covered you 
for the addltlonal labor and trouble that you were put to In looklng out for 
hls business while he was away? A. Yes. XQ. 53. Did you figure the paper 
for Mr. Bird at a larder price than you figured it to other customers, for the 
purpose of compensatlng yourself In this way? A. Yes. XQ. 54. Did you 
sell more paper or less paper during the year after Mr. Bird began to coat 
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paper than you had done the year before? A. I hâve always sold the whole 
capaclty of my mlU, even before I saw BIrd. XQ. 55. But you sold, after he 
began opérations, the full capaclty, at somewhat better prlce to yourself. did 
you not? A. Yes." 

The facts do not, in my opinion, call for the dismissal of the bUl 
as to the défendant Beynolds; but it is not impossible that it may 
hereafter appear that the foUowing remarks, made by the court in 
Starrett t. Machine Oo., infra, are pertinent to this case. Judge 
Lowell there said : 

"I think an Injunctlon should go agalnst ail the défendants; but, when It 
cornes to the accounting, the plaintiff must prove before the master that the 
Company is liable to hlm In profits or damages, under risk of what the court 
may order concerning costs." 14 Fed. 910; Jennlngs v. Dolan, 29 Fed. 861; 
Jackson y. Nagle, 47 Fed. 703. 

A decree for the plaintiff, in the usual f orm, will be entered. 



GEISWOLD T. WAGNER et aL 

(Circuit Court, S. D, Ohlo, W. D. January 21, 1895.) 

No. 4,596. 

Patents— Anticipation— Invention— WArFLE Irons. 

The Griswold patent, No. 229,280, for an improvement In waffle Irons, 
"consisting in a novel construction of the hinge, Connecting the two 
parts of the divided pan," was anticipated, as to claims 1 and 2, by the 
Harrington and Tower coffee-roaster patents (Nos. 24,024 and 21,858, re- 
spectively), and is void as to claim 3 for want of invention. Griswold v. 
Harker, 10 C. C. A. 435, 62 Fed. 389, dlsUngulshed. 

This was a bill by Mathew Griswold against W. H. Wagner and 
others for inf ringement of a patent. 

A. H. Johnson and J. 0. Sturgeon, for complainant. 
Harrison Wilson and Foraker & Prier, for défendants. 

SAGE, District Judge. The complainant sues for the infringe- 
ment of the first, second, and third claims of patent No. 229,280, 
dated June 29, 1880, for waffle irons. . The improvement consista 
(so it is set forth by the inventer in the speciflcatien) "in a novel 
construction of the hinge conaecting the two parts of the divided 
pan, whereby one of the pivots or journals on which the pan rotâtes 
is made to f orm a part of said hinge, the hinge and pivot being thus 
brought together, while the opposite pivot or journal on which the 
pan rotâtes is formed on the divided handle, by means of which the 
pan is retated, and either portion which for the time being is upper- 
mest is lifted for opening the pan." 

It further consists, as is set forth in the spécification, "in a novel 
construction and arrangement of the socket in the rim or supporting 
ring for the réception of the hinge and pivot, whereby the tilting or 
dumping of the pan is prevented when the cover is raised." 
V. 65F.no. 5— 33 
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There ai"é six claims, of wMch thé first, second, and third are as 
foîlows: 

(1) "In a waffle Iron, the hinge upon whlch the pan opens, provided with 
one of the joumals or pivots on which the pan Is rotated." 

(2) "The Joumals or pivots on whlch the pan rotâtes, formed upon or con- 
nected, one with the hinge upon whlch the pan opens, and the other on the 
handle for rotatlng and opening sald pan." 

(3) "The wafflfi'-iron frame or ring provided with the enlargement or pro- 
jection on one side, as described, forming the socket for the hinge of the pan 
and a support for the lid when raised, substantially as described." 

The first two claims were sustained by the circuit court of appeals 
(Eighth circuit, June 25, 1894) in the case of Griswold v. Harker, 10 
G. G. A. 435, 62 Fed. 389. No oral testimony was talœn on behalf 
of the défendants in the case at bar, the défense resting whoUy upon 
the state of the art as shown by patents, to which référence will 
hereinafter be made. Upon the hearing, it was stipulated by the 
parties in open court that in the case of Griswold v. Harker, above 
referred to, what is known as the "Harrington Model" was not before 
the circuit court of appeals; also, that letters patent of the United 
States (No. 21,387) were granted August 31, 1858, to S. Tower, for 
a coffee roaster; and that the same shall be treated as though hav- 
ing been pleaded in the answer, and offered in évidence by the de- 
fendants; and that the model representing the same shall be con- 
sidered as in évidence; and that neither this patent nor model was 
before the court below or the court of appeals in the case of Gris- 
wold v. Harker. above referred to; also, that on the 6th day of July, 
1893, ietters patent of the United States (No. 502,086) were issued to 
David Shields; and that the complainant in this case became the 
purchaser and assignée of the same ; and that, since he became such 
purchaser and assignée, he has constructed waffle irons in accord- 
ance therewith, référence being had in this connection, specifically, 
to the form of hinge in said letters patent described. It was also 
agreed that said letters patent should be considered as in évidence. 

The Harrington patent, No. 24,024 (May 17, 1859), is for a cofifee 
roaster, consisting of a hoUow, divided bail of iron, which is the 
roaster, and has a projecting handle, made hollow, for the sake of 
lightness, to which a crank is attached. This bail rests in vertical 
bearings attached to a plate,. which is designed to be placed over the 
hole of a cook stove when the roaster is in use, and, when removed 
from the stove, to be placed upon a trivet provided with feet of 
suificient length to afford it a steady support, and keep it out of 
contact with whatever may be beneath. The handle is divided, 
consisting of two sections, each corresponding to the other, so that, 
when united, they form a cylindrical aud complète whole. The 
section of the handle attached to the lower half of the bail is shorter 
than that attached to the upper half. At its outer end it is made 
square, so that, when the bail is closed, the çrank flts upon the 
square portion of the handle. The crank can be slipped backward 
and f orward, but is prevented from being entirely detached by meaus 
of a washer at the outer ehd of its upper part. By slipping the 
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crank into position upon the square portion of the handle, the twp 
halves of the bail are lield securely together, and the bail may be 
then conveniently rotated. "Wlien it is desired to open the bail, 
either to charge it or to empty out its contents, the crank is slipped 
back against the washer, when the npper half of the bail may be 
lifted by the upper half of the handle, and by means of a joint or 
hinge upon the opposite side of the bail, and constructed of an iron 
pin cast upon the side of the bail opposite the handle, and passing 
through a slot in a jaw cast upon the lower half of the bail, at a 
point opposite the lower half of the handle, into which slot the 
curved jaw of the upper half of the bail passes, being passed in be- 
neath a pin, shown in Fig. 1 of the patent. A hinge is thus f ormed, 
which may be readily taken apart by lifting and removing the upper 
half of the bail. When the bail is closed, and the hinge is in posi- 
tion for use in roasting coiïee, it forms one of the journals or pivots 
on which tiie bail is rotated, and the united handle forms the other 
journal or pivot. There is hère a complète anticipation of the 
hinge described in the first claim of complainant's patent, and of the 
journals or pivots described in the second claim. The principle 
and plan of construction are identical, the only différence being an 
immaterial modification of the shape of the pin and the slot. Essen- 
tially they are the same. There is no invention in the slight me- 
chanical change which appears in the complainant's construction. 
This patent is referred to in the opinion of the court in Griswold v. 
Harker, but it now appears that the model was not bef ore that court. 
It is stated in the brief of défendants' counsel that, between the 
hearing of that case in the circuit court and the court of appeals, the 
model was broken, and mended in such form that, when produced in 
the court of appeals, it was excluded, because not true to the re- 
quirements of the patent, and it was not considered by the court. 
It is stated in the opinion that neither the patent to Harrington 
nor any of the patents cited or offered in anticipation in that case 
is provided with any hinge at ail, and that the sine qua non of a 
waffle iron is a hinge which will hold the divided halves of the pan 
continuously together during ail the opérations of opening, filling, 
emptying, and closing it, so that ail thèse opérations can be con- 
veniently and quickly perf ormed. It is also stated that, the mo- 
ment the halves of the rotating parts of the Harrington device are 
open, they become detached, and must again be attached to each 
other before they can be turned or operated. In the spécification 
of the Harrington patent the hinge is not spoken of as a hinge, but 
as a joint; and the drawings are such that, without a model, the 
conclusion stated by the court was one likely to be reached. But 
with the model it is impossible to regard the joint as anything else 
than a hinge, or to fail to see that the conclusion arrived at by the 
court in Griswold v. Harker was al together wrong; for it is not true 
that, the moment the halves were opened, they became detached, 
and had to be again attached to each other before they could be 
turned or operated. 



,516 FEDERAL HEPOETEK, Vol. 65. 

The défendants' hinge is identical in construction with the liinge 
shown in Tower's coffee roaster, patent No. 21,387 (August 31, 1858), 
the drawings only of which are before thls court They show a 
coffee roaster in gênerai shape and construction like Harrington's. 
The handle is in two parts, wliich fit together when the roaster is in 
use. The hinge is formed by a cylindrical pin, projecting from the 
inner surface of one-half of the handle, apd fltting into a hole in the 
inner side of the other half of the handle. This patent was not 
before the court in Griswold v. Harker. It is hère for the flrst time 
presented. Whenever the roaster in that device or the waffle iron 
in the défendants' device is lifted from its resting place, there ia 
nothing to hold the halves together, and they become detached. 
The complainant's expert testifled in Griswold y.- Harker, and 
réitérâtes the statement in this case, that the essence of the com- 
plainant's invention and its substantive feature is the bringing of 
the hinge and the pivot or the axis of the pan into a given line; and 
the détails by which this is effected are the nonessential and imma- 
terial features of the invention. This feature is clearly and fully 
comprised in the Harrington and Tower devices above described. 
The mère fact that their devices were spherical roasters, and not 
wafle irons, cuts no figure, as there would be no invention in substi- 
tuting flat pans for pans spherical. The flrst two claims must be 
held invalid for want of novelty. 

This leaves for considération the third and only other claim upon 
whidh infringement is chargea. This claim embraces nothing more 
than a ring having an enlargement lor projection on one side, pos- 
sessed of no functions in and of itself. It cannot be made to serve 
any usef ul purpose excepting in combination with the pans having 
the joumals and hinge. It does not rise to the dignity of an in- 
vention. Given the other parts of the combination, and the neces- 
sity for a support for the lid when raised, any intelligent artisan 
ought to be compétent, in the exercise of the ordinary skill of Ma 
craft, to suggest the enlargement or projection covered by the claim. 
It would be carrying the doctrine of allowing a claim limited to the 
précise form or construction beyond the utmost verge to sustain 
this claim on that ground. But, if it could be so sustained, the de- 
fendants' construction is so diÉerent in form — being merely the 
socket in which the spherical end of the handle of their device, or the 
bail, rests, to form a bail and socket joint, which is old — ^that they 
could not be held to be infringers. 

The bill will be dismissed, at the complainant's costs. 
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GEORGE BRTEL CO. ▼. STAHIi 

. IClrcuit Court of Appeals, Seventh Circuit JaBUaiy 18, 1885.) 

No. 201. 

Patents— Inpkingement—Injunction Pbndbntb Lite. 

An Injunctlon pendente Ute to enjoln Infringement of a patent should 
net be granted, the fact of Infringement not belng clear from doubt, and 
défendant being flnanclally responsible. 

Appeal fmm the Circuit Court of the United States for the South- 
ern District of Illinois. 

Suit by one Stahl against the George Ertel Company to enjoin in- 
fringement of a patent for an improvement for regulating mechan- 
ism for incubators. From an order allowing an injunction pendente 
lite, défendants appeal. 

George H. Knight and Melville Church, for appellanta. 

L. H. Berger and Sprigg, Anderson & Vandeventer, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BAKEB, Dis- 
trict Judge. 

JENKINS, Circuit Judge. This is an appeal from an order allow- 
ing an injunction pendente lite, upon bill filed to enjoin the alleged 
infringement of the second claim of patent No. 210,559, issued No- 
vember 11, 1878, to Edward S. Renwlcli, for "improvement in regu- 
lating mechanism for incubators," etc. The invention relates to a 
mechanism for opening and closing heat-controlling valves by which 
the température of the chamber of the incubator is regulated. The 
mechanism is controUed by the expansion and contraction of ther- 
mostatic bars arranged within, and influenced by the température 
of, the chamber. The thermostatic device described in the speciûca- 
tion consists of two horizontal bars, each composed of materials of 
différent thermostatic capacity, arranged horizontally, and supported 
at their ends. The bars are connected by a System of levers by 
which, upon expansion or contraction, they communicate motion to 
the other parts of the mechanism, whereby the valves admitting 
heat to the chamber are closed or opened. The two thermostatic 
bars are connected by a lever, the bearing of the fulcrum shaft of 
which is carried by the upper bar, while the arm of the lever is con- 
nected by a pivot and rod with the lower thermostatic bar. The 
spécification asserts that it is preferred to arrange the thermostatic 
bars over each other and horizontally flatwise, and in such case it 
is preferred to counterpoise a portion of the weight of one or both 
bars, by means of the counterpoise described, adjustable along the 
arm of the counterpoise lever, Connecting the counterpoise with the 
upper thermostatic bar. The practical effect of this counterpoise — 
80 speaks the spécification — ^is to prevent the weight of the bars 
themselves from materially affecting their curvature, and of render- 
ing their curvature, by variation of température, more free. The 
iuventor déclares that a single thermostatic bar or thermometer may 
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be employed in the place of two combined bars, if the combination 
of thennostatic bars and Connecting lever be not used. The second 
daim of the patent, which is alone hère involved, is as foUows: "The 
combination, substantially as before set forth, of a thermostatic bar 
arranged horizontally with a counterpoise weight." 

The appellants' alleged infringing device is eonstructed in accord- 
ance with patent No. 518,522, dated April 17, 1894, issued to George 
Ertel. There the single thermostatic bar consists of a strip of rabber 
fastened at either end. A rod attached to the middle of the bar 
extends upward through the top of the egg chamber to, and passes 
freely through, a lever, and is suitably engaged therewith by a nut 
on the threaded end of the rod. The free end of this lever is con- 
nected by a linli with another lever having a knife-edged bar on 
supports, and carrying at its free end an adjustable weight. The 
forward end of this lever is connected by a rod to a valve forming 
a cover for the upper end of the heat flue of the incubator. This 
valve, when closed, forces the heat into the egg chamber; when 
opened, permits its escape to reduce the température of the chamber. 

It is contended by the appellants that this device in no proper 
sensé infringes the claim of the patent in suit; that it is not applied 
to counteract the tendency of the thermostatic bar to sag, and that 
it performs a function whoUy différent from the counterpoise weight 
of the patent in suit; that the function of the one is to counter- 
act the sag of the bars; of the other, to tilt the lever and raise the 
heat valve when, through the opération of the thermostatic bars, 
the lever is released. Upon the other hand, it is insisted that with a 
single thermostatic bar the function of the counterpoise weight is 
to take up the expansion of the bar, and transmit it to the lever, and 
that the function of the weight is the same in both devices. 

In Standard Elevator Co. v. Crâne Elevator Co., 9 U. S. App. 556, 
6 C. C. A. 100, and 56 Fed. 718, we declared the principles which 
should govern in granting injunctions in patent cases pendente lite. 
We are satisfied that this case falls within the principles there as- 
serted. We do not deem it proper hère and now to say more than 
this: that the fact of infringement is not clear from doubt. The 
issuance of the patent for the device of the appellants raises a cer- 
tain presumption that it does not infrînge the prior patent of the 
appellee. That presumption has not, for the purpose of an injunctiou 
before decree, bieen overcome to such extent that we can say the 
fact of infringement is not doubtful. There has been no adjudi- 
cation sustaining the validity of the patent in suit. The public 
acquiescence asserted we regard of doubtful character; as referred 
to the particular device alleged to be hère infringed, neither clearly 
stated nor well sustained by proof. If, however, the fact were other- 
wise respecting the question of public acquiescence, and the validity of 
the patent may be said to be conclusively established, we should regard 
the question of infringement to rest in such doubt that, within the 
principles governing the granting of preliminary injunctions, we 
think the restraining order hère ought not to hâve issued. The pe- 
cuniary abiîity of the appellants to respond in damages, if they shall 
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nlimately be adjudged înfringers, is not impngned. Withîn the set- 
tled doctrine of this court, the injunction was improvidently granted^ 
and the order appealed from must be reversed. 



GEORGE ERTEL CO. V. STAHL. 

(Circuit Court of Appeals, Seventh Circuit January 18, 1895.) 

No. 202. 

Patents— Infeingement—Pbeliminary Injonction. 

Pending suit to restraln Infringement of a patent, Injunction should not 
be granted, the validlty of tlie patent in suit belng assailed, and there 
never having been any adjudication sustaining It, there being no satia- 
factory showing of its having received public acquiescence, and its in- 
fringement being denied. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Suit by one Stahl against the George Ertel Company to enjoin 
infringement of a patent for an improvement in chicken brooders. 
From an order allowing an injunction pendente lite, défendant ap- 
peals. Reversed. 

George H. Knight and Melville Church, for appellant 

L. H. Berger and Sprigg, Andersen & Vandeventer, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis- 
trict Judge. 

JENKINS, Circuit Judge. This is a suit brought to restrain the 
alleged infringement of letters patent No. 215,070, issued May 6, 1879, 
to Edward S. Renwick, for "improvement in chicken brooders," and 
of another patent, not hère involved. The court below, on the 4th 
day of August, 1894, issued an injunction pendente lite, restraining 
the appellant from manufacturing or selling or offering for sale or 
advertising its "Improved Victor Brooder," declared to infringe the 
device patented to Renwick. The propriety of the restraint thus 
imposed is brought before us for review by this appeal. The patent 
is a combination patent. The leading features of the invention are 
stated by the patentée to be a warm floor for the chickens 'to rest 
upon in place of the cold floor of former devices, and the ventila- 
tion of the brooding chamber with warm air, in place of the lack of 
ventilation in older devices. This resuit he assumes to aceomplish 
by means of a hot air chamber placed beneath the floor, and wherein 
the air is heated by artiflcial means, and is permitted to enter the 
brooding chamber through the perforated floor forming in whole or 
in part the bottom of the brooding chamber. In other words, the 
artiflcially heated air passes into the chamber in substantially the 
same manner that heated air is admitted into a room in a house, by 
means of a register in the floor. The four claims of the patent each 
embrace the perforated floor in combination with différent parts of 
the device. The alleged infringing device is constructed under and 
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in conformîty with letters patent No. 501,775, issued July 18, 1893, 
to Greorge Ertel for "brooder." This latter device furnishes warm 
air to the brooding chamber in the foUowing manner: Fresh. air is 
caused to pass over a water tank containing water artiûcially heated, 
and is thereby warmed, and is thence conducted into a drum, whicli 
extends from the tank into the brooding chamber, and through 
openings in the top of the drum escapes into the chamber. The 
appellant contends that the principle of the Eenwick patent is 
to keep the feet of the chicken warm by means of beat entering the 
chamber through the perforated floor; while, on the other hand, the 
appellant's invention is bottomed upon a principle, asserted to be 
in accordance with natural law, of keeping the feet of the chicken 
cool and the heud warm, accomplished by iutroducing the warm air 
at tlie top of the brooding chamber, and that, tiherefore, there is 
no infringement. It is also insisted that Eenwicli's invention is 
anticipated by the patent to Napoléon K Guerin, No. 3,019, dated 
March 30, 1843, for an artiflcial method of raising chickens. Upon 
the other hand, it is insisted that the appellant's device is a mère 
c'vasion ; that the floor of appellant's brooder is made of thin board, 
which absorbs and radiâtes the beat communicated to it from the 
water tank beneath; that while in the one the perforations are 
flush with the floor, and in the other are at the top of the closed 
drum, the opération and function are the same, because the heated 
air, ascending through the perforated floor, in large degree naturally 
rises to the top of the chamber before diiîusing; the différence in 
the two devices being that in the one the warm air is discharged into 
the brooding chamber at the floor, and passes upward; in the other 
it is carried by the perforated drum a short distance above the floor 
before it is discharged into the chamber. 

This patent has never passed the ordeal of judicial scrutiny. It 
is, however, claimed to bave received continuons public acquies- 
cence for years. This assertion is predicated upon user and licenses 
to three rival manufacturers of brooders. There is no évidence in 
the record of any manufacture or sale or license under this patent 
until the assignment to the appellee in July, 1892, except that the 
appellee asserts, upon his information and belief, that over 1,000 
of the devices were placed upon the market by the inventor between 
1879 and 1892. How many of thèse were sold is not declared. Mr. 
Eenwick, the inventor who files an affidavit in the case, does not 
speak to the subject. The appellee avers that since July, 1892, he 
has "manufactured and sold and placed upon the market" over 
5,000 brooders made in conformity with the Renwick patent There 
is a manifest distinction between selling and placing upon the market 
for sale. We are without information of the number actually sold. 
As the duty devolved upon the appellee to establish the f act of public 
acquiescence, so it became his duty to exhibit fully to the court the 
number actually sold, as distinguished from the number placed upon 
the market The extent of the sale of a patented invention might 
characterize the degree of public acquiescence. The mère manufac- 
ture and placing upon the market for sale does not indicate acquies- 
cence by the public. But one of the licensees speaks in behalf of 
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the appellee to the question of license. He déclares th.at lie is man- 
ufacturing and selling nnder license from tlie appellee. But it ap- 
pears that such license covers not only the patent in suit, but another 
patent, not exhibited in the record. The license is asserted in mère 
gênerai ternis. The facts connected therewith, and touching the man- 
ufacture thereunder, are not clearly stated ; so that we are unable to 
say to what extent we may justly give weight to this license upon 
the subject of acquiescence. With respect to another one of the 
three licensees, the Eeliable Incubator & Brooder Company, it is 
disclosed that the company bas never manufactured brooders under 
the license, but under several other patents stated, and that the 
license in question was taken by the company under threat of litiga- 
tion, and to avoid the anticipated attending annoyance and expense, 
and that the license fee paid was but one-half the license f ee demand- 
ed. We are satisfled that the testimony does not disclose public ac- 
quiescence to the extent required. There would seem to hâve been 
but trifling opération under this patent from the date of its issue, 
May, 1879, until it passed into the ownership of the appellee, in 1892. 
During those 13 years the invention may be said to hâve lain dormant. 
It was galvanized into life and activity by the energy and persistence 
of the appellee. Prior to this suit but three licenses were issued, 
and those under circumstances not altogether reassuring as con- 
cems the question of public acquiescence. The spécial presumption 
of the validity of the patent arising from public acquiescence is not 
indulged unless such acquiescence exist, when it would not be for 
the interest of manufacturers and users that it should be yielded, 
and so exhibiting a genuine conviction of the validity of the patent, 
based upon investigation, and continuing for such length of time that 
it may be said the conviction was generally entertained. We are of 
the opinion that the case exhibited falls far short of the requirement 
of the law. The validity of the patent is strongly assailed; its in- 
fringement is vigorously denied. We deem it improper to express 
an opinion upon either subject. We think it clear, within the ruling 
of Standard Elevator Co. v. Orane Elevator Co., 9 U. S. App. 556, 
6 C. C. A. 100, and 56 Fed. 718, and of George Ertel Co. v. Stahl (here- 
with decided) 65 Fed. 517, that the preliminary restraining order 
should not hâve been granted. The order appealed from will be 
reversed. 



FRANK V. WM. P. MOCKEIDGE MANtTF'G CO. 

(Circuit Court, D. New Jersey. Jamiary 5, 1895.) 

Patents— CuFP. Pastenbr— Infringement. 

The Frank patent No. 397,119, for an Improvement In cnff fasteners, In 
View of its claims and tlie prior state of the art, covers only tlie spécifie 
form of hook thereln described, and is not infringed by defendant's fas- 
tener. 

This was a bill by Henry C. Frank against the Wm. P. Mockridge 
Manufacturing Company for infringement of a patent for cufE fas- 
teners. 
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William P. Preble, Jr., for complainant. 
Lanphear H. Scott, for défendant. 

AOHESON, Circuit Judge. The bill charges the défendant with 
the infringement of the claims of letters patent No. 397,119, dated 
Febniary 5, 1889, granted to Henry C. Frank, the plaintifE, for an im- 
provement in cuff fasteners. The claims are as f ollows : 

(1) In a euff fastener, the hinged hook, D, Di, D2, Ds, and shank, E, In com- 
bination with each other and with the spring, M, and clasp, G, arrangea for 
joint opération as hereln specified. (2) In a cufi: fastener, the swivel, Ei, 
formed on a rigid extension of the shank, B, in combination with the hook, 

D, Di, D2, D3, and with the spring clasp. G, tlie fastener being adapted to 
serve right or left at will, whlle holding itself rigid longitudinally, as herein 
specified. 

Upon the face of the spécification it appears that this alleged in- 
vention is an improvement in a cuff fastener previously devised and 
patented by the plaintiff, which consisted of a spring clasp to take 
hold of the edge of the opening in the shirt sleeve, a rigid hook to 
engage with the buttonhole of the cuff, and a flexible connection, by 
means of a chain, between the clasp and the hook. The improve- 
ment consists in substituting for the flexible connection a rigid con- 
nection by means of a shanlv, and a hinged hook actuated by a 
spring in lieu of the rigid hook; the clasp turning upon the shank 
by a swivel joint. The proofs show that ail the éléments of the two 
claims in suit were old in this particular art. The prior patents re- 
lating to cuff holders, in évidence, show a swiveled spring clasp, a 
rigid shank, and a spring-actuated hinged hook, each acting in the 
same manner, and performing the same function, as the like part in 
the patent in suit, although not met with in the identical combina- 
tion of this patent. In view of the prior devices, it is extremely diffl- 
cult to sustain the patent in suit under the décisions of the suprême 
court. Hendy v. Iron Works, 127 U. S. 370, 375, 8 Sup. Ct. 1275; 
Burt V. Evory, 133 U. S. 849, 359, 10 Sup. Ct. 394; Florsheim v. 
Schilling, 137 U. S. 64, 11 Sup. Ct. 20; Knapp v. Morss, 150 U. S. 
221, 14 Sup. Ct. 81. If, however, it can be afiirmed that a combina- 
tion involving invention in a patentable sensé is hère shown, the 
claims must be narrowly construed. Not only does the prior state 
of the art require this, but the terms of the claims and the pro- 
ceedings in the patent office imperatively demand a limited construc- 
tion. In his spécification the plaintiff describes his hinged hook 
thus: 

"A hinge, e, connects the shank, E, to a hook, D, Di, Da, D'. When the 
. device Is engaged with a cuff, and conditioned for use, the part Di extends 
nearly or exactly In Une with the part E. The part D^ extends nearly at right 
angles to Ds, and the part D extends in the gênerai direction toward the 
clasp. G, eurved as shown. A short arm, D, extends from the hinge, e, nearly 
in the plane of the shank, E. This arm, D, Is subject to the force of a flat 
spring. M, which Is strongly and stiffly held on tbe inner face of the shank, 

E, by rivets E2. * * • Figs. 7 aad 8 show modifications in the form of the 
hook in the part D^. Either form may be used. I prefer that shown in Flgs. 
4 and 5." 
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"The hook, D, D», D", D'," is a specifled constituent of eacli daim. 
Its form, as we hâve seen, is described with great particularity in 
the spécification, and the relation of the several parts to each. other 
set forth. Spécial mention is made of the position of the part D ^ with 
respect to the shank, E, "when the derice is engaged with a cuÊf, 
and conditioned for use." It will be perceived that the suggested 
modifications are "in the form of the hook in the part D^" Those 
modifications do not involve any change in the position of the part 
D^ with respect to the shank, E, nor in the relation of the four différ- 
ent parts of the hook to each other. It is impossible to read the 
spécification and claims, especially in the light afforded by the prier 
patents, without discerning that it was understood both by the 
applicant and the patent oflSce that the peculiarly formed hook desig- 
nated by the letters D, D^, D'^, D^ entered into the invention as pat- 
ented. The proposed modifications in the form of "the part D^" rebut 
the idea that the patentée contemplated any other changes in the 
described hook. Snow v. Railway Co., 121 U. S. 617, 630, 7 Sup. Ct. 
1343. A patentée, in a suit upon his patent, is bound by the claim 
therein set fortli, and cannot go beyond it. Keystone Bridge Co. v. 
Phoenix Iron Co., 95 U. S. 274. It was, therefore, in that case held 
that a claim for "the construction of the lower chords of truss bridges 
of séries of wide and thin drijled eye bars, C, C, applied on edge be- 
tween ribs, S, S, on the bottoms of the posts, and connected by pins, 
P, P, supported in the diagonal tension braces, D and E, ail substan- 
tially as herein described," only covered eye bars wide and thin, and 
applied on edge, and was not infringed by bars cylindrical in form, 
only flattened at the eye for insertion between the ribs or projections 
of the posts. It is needless to multiply authorities upon this point. 
The patentée, at the most, made hère a very slight advance in this art, 
and he must be conflned to a construction of the précise form and ar- 
rangement shown and claimed by him. Bragg v. Fitch, 121 U. S. 
478, 7 Sup. Ct. 978; Snow v. Eailway Co., 121 U. S. 617, 7 Sup. Ct. 
1343. 

There is still another reason for holding the patentée strictly to 
his specifled hook. As originally f ramed, claim 2 was in thèse words : 

"In a cuff fastener, the rigld swivel, Ei, Connecting the shank, E, of a long 
hook, with a spring clasp, G, so as to allow of the fastener being adapted to 
serve right or left at will, while holding itself rigid longitudinally, as herein 
specifled." 

The office ha-ving rejected this claim, the applicant ohanged it to 
its présent form. The term "long hook" was eliminated, and "the 
hook, D, D^, D^, D^," introduced as an élément of that claim, as it 
already was of the other aUowed claim. The effect of this is to pre- 
elude the patentée f rom so reading his claims as to embrace therein 
other distinct forms of hooks. Sargent v. Lock Co., 114 U. S. 63, 
5 Sup. Ct. 1021; Koemer v. Peddie, 132 U. S. 313, 10 Sup. Ct 98; 
Knapp V. Morss, 150 U. S. 221, 229, 14 Sup. Ct. 81. The plaintiff's 
patent being thus construed as covering only the spécifie form of 
hook therein described and claimed, it is clear that the défendant doea 
not infringe. The défendant does not use the form of hook described 
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in the patent, but a bent lever of a substantially différent form. 
Comparing tke devices of the patentée and of the défendant, Mr. Stet- 
son, the plaintifl's expert, states: 

"There is a substantlal différence in the hooks in the fact that the complain- 
ant's hook has a part Di, whlch extends from the axis of motion away from 
the point, then has a part D2, which extends up to a suffleient height to allow 
for two thicknesses of cuflC, and then extends to the point by a long arm, 
D3, while defendant's hook omits the part Di, and extends from the center 
upwards, corresponding to the part D2, and thence forward to the point cor- 
responding to the part D»." 

Mr. Stetson further states that the peculiar form of hook of the 
patent "gives a quality of enduring Tery hard pulls," but that this 
feature is not important in this device for holding cuffs to shirt 
sleeves, and that the part D^ is not essential. The patentée, how- 
ever, seems to hâve been of a différent opinion. At any rate, he has 
made D^ a material part of his hook. Waiving the question of pat- 
entability, Tve sustain the défense of noninf ringement. Let a decree 
be drawn dismissing the bill, with costs. 



ABRAHAMSON v. THE CANONICUS. 

(District Court, E. D. New York. January 8, 1895.) 

Patmeiit to Attobnet. 

Payment of ?250 by the owner of a ship to au attorney employed to col- 
lect a bill agalnst the ship, for which amount the attorney at the time 
gave a receipt on aceount of the bill, is payment of that amount on the 
bill, though the attorney paid only $100 thereof to his client, and some 
weeks thereafter gave the owner of the ship another receipt for the $250, 
stating that $100 of the $250 was for services as attorney of the owner of 
the ship. 

Libel by Andrew Abrahamson against the steamship Oanonicus. 

Foley & Wray, for libelant. 
George E. Kent, for claimants. 

BENEDICT, District Judge. The payment on June 2, 1893, of 
$250 by the owner of the ship to Francis S. Turner, an attorney at 
law employed by the libelant to collect the bill now sued for, for 
which sum the attorney then gave a receipt on aceount of this bill, 
was, in my opinion, payment pro tanto of the bUl sued on, notwith- 
standing the fact that only flOO of the |250 was paid over by the 
attorney to the libelant, and that, some two weeks after the $250 
was BO paid to the attorney, he gave to the owner of the ship another 
receipt for the Î250, which stated that $100 of the $250 was for serv- 
ices as attorney of the owner of the ship. The claimants are, in my 
opinion, entitled to hâve' $250 credited on the biïl sued for. This be- 
ing the only question presented for décision, the decree must be for 
the libelant, for the amount of the bill, with interest, after crediting 
^250 as paid on June 2, 1893. The recovery must be without costs. 
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MOORE et al. v. CLARK et al. 

(Circuit Court, S. D. New York. June 29, 1894.) 

Patents— NovELTT. 

Patent No. 236,905, granted to Charles H. Moore, in clalm 10, whleb is 
for a water-closet bowl formed into a square at the top, and having but 
one serviceable outlet, does not show patentable novelty. Burt v. Evory, 
10 Sup. et 394, 133 U. S. 349, foUowed. 

This was a suit in equity by Carrie L. Moore and another against 
Alexander Clark and another for the inf ringement of the tenth claim 
of letters patent No. 236,905, gmnted January 25, 1881, to Charles 
H. Moore for an improved "water-closet bowl. 

Frank J. Mather, for plaintiffs. 
W. P. Preble, Jr., for défendants. 

WHEELEE, District Judge. This suit is brought upon the tenth 
claim of patent No. 236,905, dated January 25, 1881, and granted to 
Charles H. Moore, with 12 claims for a water-closet, consisting of 
varions suitable devices, including a bowl. The other claims are for 
various arrangements of thèse devices. This is for: 

"(10) A water-closet bowl formed into a square shape at the top by the 
corners, b, b, b, b, of the bowl, and having but one serviceable outlet." 

One figure of the drawings shows a plan view of the bowl, marked 
"A," in square fonn, but with rounded corners at the top, becoming 
more circular downward, having the sloping parts from the corners 
inward, each marked "b." The spécification states one object to 
be "to provide a bowl of a form at the top to answer as a urinai and 
slop sink"; that "the closet can be made in separate parts, but I 
prefer making it in one jointless pièce, of any suitable material"; 
and that in the drawings "A represents a closet bowl, formed into a 
square shape at the top by the lips, b, b, b, b." Thèse are the only 
parts of thé spécification and drawings referring in any manner to 
the bowl. Before this water-closet bowls had been made with cir- 
«îular and oval tops and one "serviceable" outlet, and slop sinks had 
been made with square tops. Quite obviously this claim rests upon 
the square top of the bowl as an improvement upon the circular or 
oval tops. The carrying eut of the top from a circular or oval to 
a square for-m altered lie form, but did not affect the opération, of 
the bowl. The change was in degree only, and not in principle, and 
the form produced had no new function. The advantages claimed 
are due more to dispensing with a slop tray and to the other changes 
in the form of the bowl than to the change in the top. In view of 
Burt V. Evory, 133 U. S. 349, 10 Sup. Ct. 394, this square top does 
not appear to be patentable, and, as this claim covers nothing else, 
it does not appear to be valid. Bill dismissed. 
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McCALDIN V. THE EDGBWATBE. 

ELLIS et al. V. THE McCALDIN BROS. 

(District Court, B. D. New York. January 15, 1895.) 

CoLusioN— Steamers— Négligence— StarboardHand Rule. 

As a tug moved from her pier to cross the river, two tows were passlng, 
one up, the cther down. Havlng stopped and walted for thèse to pass, 
she, without glvlng any •warning signal, rang her jingle to go ahead at full 
speed, as soon as there waa space between the tows, and was Immedlately 
placed where collision wlth a steamer, coming down stream at full speed 
just outside the Upgoing tow, was inévitable. The steamer carried a mast 
more than 50 feet high, which, wlth proper care, could hâve been seen 
over the tow. Held, that the collision was caused solely by the fault of 
the tug, though It would not hâve happened had the steamer been keeping 
the middle of the stream, as required by statute; and that the starboard- 
hand rule did not apply, the unwarranted action of the tug havlng made 
it impossible for the steamer to avold her. 

Libels, one by James McCaldin against the steam lighter Edge- 
water, the other by George A. Ellis and others against the steamtug 
McCaldin Bros. 

Goodrich, Deady & Goodrich, for the McCaldin Bros. 
Wing, Shoudy & Putnam, for the Edgewater. 

BEKEDICT, District Judge. In my opinion, the collision' in ques- 
tion was caused solely by the fault of the tug McCaldin Broe. When 
she moved out of pier 4, East river, to cross to Brooklyn, two tows 
were passing outside of her, one bound up and the other down the 
river. The libel of the McCaldin states: That she stopped and 
waited for thèse tows to pass, the westward-bound tow passing flrst, 
and the eastward-bound tow afterwards. That as soon as there came 
a space between the two tows, the McCaldin rang a jingle to go 
ahead at full speed. This carried the McCaldin under the stern of 
the east-bound tow, within 30 feet thereof, and at full speed. At this 
time the steam lighter Edgewater was proceeding at full speed down 
the river, just outside of the up-bound tow. She was not seen by 
the McCaldin untU the McCaldin passed by the stem of the east- 
bound tow, and was then within 30 or 40 feet, so that it was im- 
possible for either vessel to avpid collision. It was broad daylight. 
The Edgewater carried a mast more than 50 feet high, and with 
proper care could hâve been seen over the east-bound tow. It was 
fault in the McCaldin not to hâve seen the lighter sooner. If she had 
done so, she would not hâve rang her jingle when she did. By her 
jingle she changed from a drifting vessel to one going at full speed, 
and she did this without any signal, and it carried her at fuU speed 
across the bows of the Edgewater, and so near that the collision was 
imminent as soon as the jingle rang. The starboard-hand rule does 
not apply in such a case, when, by the unwarranted action of the 
tug, it was rendered impossible for the Edgewater to avoid her. The 
Edgewater was not keeping the middle of the river, as required by 
statute, but that in no way tended to produce the collision, Of 
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course, there would Lave been no collision with. the Edgewater îf the 
Edgewater had not been where she was; but the position of tbe Edge- 
water did.not cause the MoGaldin to ring her jingle, nor prerent the 
Edgewater f rom being seen by the McCaldin if a proper lookout had 
been kept. There must be a decree for the libellant in the action of 
EUis V. The McCaldin Bros., with an order of référence to ascertain 
the damages, and the libel of McCaldin must be dismissed, with costs. 



THE MARY L. CUSHING. . 

KOCH et al. v. CUSHING et al. 

(Circuit Court of Appeals, Second Circuit January 9, 1895.) 

No. 28. 

Collision— Inévitable Accident— Mookbd Vbssel— Insufficibncy dp Spilb. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This suit was brought by the owners of the ship Eolus for damage 
sustained by the breaking adrift of the ship Mary L. Cushing, which 
was lying in the same slip. The district judge dismissed the libel 
on the ground that the disaster was due to inévitable accident. 60 
Fed. 110. 

Chas. C. Burlingham, for appellants. 
Henry W. Goodrich, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. We concur in the opinion of the district judge, 
viz. that the Cushing was moored in a manner proper and reasonable, 
under the circumstances, such as is usual in similar cases, and bas 
been found by expérience to be sufûcient to answer the end in view, 
and that she broke loose "in conséquence of the insulBciency of a 
spile, of which the ship could hâve no knowledge, in conjunction 
with a very high tide and an extraordinary gale, shif ting to a quarter 
which bore most heavily upon the ship." It is unnecessary to dis- 
cuss the évidence, which is sulHciently referred to in the opinion of 
the learned district judge. Decree aflBrmed, with costs. 
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ANGLO-FLORIDA PHOSPHATE CO. v. McKIBBBN. 

(Circuit Court of Appeals, Flfth Circuit NoTember 27, 1894.) 

L Fbdehal Courts— Jubisdiction— Diverse Citizbnship — Supplbmbntal ob 
Ancillaht Bills. 

M., a citizen of Florida, brouglit suit in the U. S. circuit court against 
S. and G., cltlzens of Georgia and Illinois, respectlvely, to establish a 
partnershlp witli S. in buj'ing and selling lands, in wblch suit a decree 
was entered in bis favor, adjudging blm a partner, and entitled to one- 
half the lands and tbe profits of the pai'tnershlp. M. then flled a blU, 
which he called a "supplemental blll," against S. and G. and sundry 
others, not parties to the flrst suit, including the A. Co., a Florida cor- 
poration, alleging collusion to defeat the exécution of the first decree; 
that certain lands conveyed to the A. Co. were, at the time, held in trust 
for M. as to his interest as a partner, of which the A. Co. had notice; and 
praying, among other things, that M. be decreed to bave a vendor's lien 
for bis half interest In such land. Held, that such bill did not fall witbin 
any rule applicable to supplemental or anclUary bills of which jurisdiction 
could be entertained without regard to the citizenship of the parties, since 
new parties were brought In, and new matter charged as a basis of re- 
lief, not litigated In the flrst suit by the same parties standing in the 
same interests. 

S. JUDGMENT AND DeCKEE— HOW FaH BiNDING. 

Held, further, that the decree in the first suit, which adjudged plaintlff 
entitled to share In the assets of the partnership, but did not adjudicate 
upon the title to any particular land, could not affect the title to lands 
belonging to the partnership, which had been conveyed, before the com- 
mencement of that suit, to third persons, not made parties to it. 

Appeal f rom the Circuit Court of the United States for the North- 
ern District of Florida. 

This was a suit by John G. McKibben against the Anglo-Florida 
Phosphate Company and others for the enforcement of a decree. An 
injunction was granted by an interlocutory order of the circuit 
court, f rom which the Anglo-Florida Phosphate Company appeals. 

Thomas A. Banning and George L. Paddock, for appeUant 
John H. BurcheU and Bisbee & Einehart, for appellee. 

Before PAUDEE and McCOESOCK, Circuit Judges, and BRUCE, 
District Judge. 

BRUCE, District Judge. The bill was flled February 14, 1894. 
The appeUant company, défendant in the court below, appeared and 
interposed demurrers to the bill, raising the question of jurisdiction 
of the court, after which the writ of injunction complained of was 
allowed. 

The flrst assignment of error is in granting an injunction against 
this défendant in the interlocutory order or decree of May 4, 1894, 
when it appears on the face of the bill of complaint that this court 
had no jurisdiction of this défendant, because it appears that the de- 
fendant is a citizen of the same state as the complainant. The ap- 
peal is prayed for by the Anglo-Florida Phosphate Company alone, 
and there is an order of severance in the record. The allégation in 
the bUl is that John C. McKibben, who résides in the county of 
Marion, state of Florida, brings this, his supplemental bill, for the en- 
forcement of a decree against George C. Stevens, of the city of 
V. 65F.no. 6 — 34 
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Atlanta, State of Georgia, Henry H. Graham, of tlie city of Chicago, 
state of minois, and a large number of défendants named, among 
whom is tlie appellant company. He allèges that on or about tlie 
2l8t day of September, 1892, be flled bis bill of complaint in tbis 
court against George G. Stevens and Henry H. Grabam, two of 
the défendants named in tbe supplemental bill, for tbe enforcement 
of a decree wherein "your orator cbarged tbat your orator and said 
défendant George 0. Stevens bad entered into a copartnersbip for 
tbe purpose of buying, selling, and negotiating sales of phosphate 
lands located in tbe state of Plorida, by which contract your orator 
and said défendant George C. Stevens were to sbare equally in tbe 
proceeds to be realized from tbe business of said copartnersbip." It 
is jharged tbat profits bad been realized from tbe business of tbe 
copartnersbip, but tbat orator bad been excluded from participation 
tberein, and be prays for a decree tbat an account may be taJien, 
and tbat tbe partnership may be dissolved, and for generaJ relief. It 
is alleged tbat tbe défendants Stevens and Grabam appeared and 
answered the bill; tbat testimony was taken, and on the 13th day 
of February, 1894, decree was entered in said cause, decreeing, among 
other tbings, tbat "your orator, John C. McKibben, was a partner 
witb tbe said George C. Stevens, and as such partner was entitled 
to one-half of ail tbe lands, assets, and profits arising from the 
copartnersbip dealings between the said copartners." It is cbarged 
tbat Stevens and Grabam bave conspired and colluded witb tbe 
other défendants to tbis bill for tbe purpose of depriving orator of 
bis just and équitable rights, and for the purpose lOf hindering and 
delaying bim in obtaining exécution of the said decree; and tbe 
prayer is tbat the défendants answer tbe bUl, and abide and perf orm 
such order and decree in the premises as to tbe court may seem meet 
and équitable. Tbe bill is caUed a supplemental bUl for the enforce- 
ment of decree against George C. Stevens of the city of Atlanta, Ga., 
and Henry H. Grabam, of tbe city of Chicago, and state of Illinois. 
Tbe citizenship of complainant is not stated in the bUl, and the propo- 
sition is tbat tbe jurisdiction of tbe court exists witbout regard to 
the citizenship of the parties thereto, on tbe ground tbat tbe bUl is 
not an original, but a supplemental, bill. The appellant company, de- 
fendant in the suit below, is alleged in tbe bUl to be a corporation 
organized and existing under tbe laws of the state of Plorida, witb 
its principal oflBces in the city of Ocala, county of Marion, and state 
of Florida, so tbat it is a citizen of the same state as tbe complainant, 
Process was prayed against it, witb a number of other défendants, 
and it, witb other défendants, appeared, and interposed demurrers 
to the bUl, raising the question of tbe jurisdiction of tbe court, and 
other questions as well. 

Tbe appellant company contends tbat upon tbe face of the bill 
tbe controversy is between citizens of the , same state, and tbat tbe 
bill is not in any proper or légal sensé a supplemental or ancillary 
bill, and tbat tbe jurisdiction of tbe court cannot be maintained on 
tbat ground. In Fost. Ped. Prac. p. 141, § 64, it is said: 

"Original bllls are tliose whlch relate to some matters not before lltigated ta 
the court of equity by the same parties standing in the same Interests. Bills 



A.NGLO-FLOBIDA PHOSPHATE CO. r. M'kIBBEN. 531 

not original are those whlch relate to some matter already lltlgated In the 
court of equlty by the same parties, or thelr représentatives, and whlch are 
elther an addition to or a continuance of an original bill, or both,"— clting 

autboritles. ' . 

We are furnished with a pretty full citation of anthoritîes in de- 
cided cases, among whlch is the case of Dunn v. Clarke, 8 Pet 2, 
which is a leading case, and bas been cited and followed many times 
in adjudicated cases. A brief examination of the bill is necessary 
in order to deter-mine whether, in the light of the adjudications npon 
the subject, it falls within the mie as to supplemental or ancillary 
bills. The first bill was flled September 21, 1892, and its scope and pur- 
pose were to establish a partnership, and obtain an account and share 
ofalleged profits of the copartnership. Andinthislitigationcomplain- 
ant succeeded in obtaining the decree of February 13, 1894, which, 
as stated in the bill in this case, is "that your orator, John C. Mc- 
Kibben, was a partner with said George 0. Stevens, and as such part- 
ner entitled to one-half of ail the lands, assets, and profits arising 
from the copartnership dealings between the said copartners." There 
is nothing in this decree adjudicating title to any particular tract 
of land, and it could not aiïect title to lands which had theretofore 
been conveyed to third parties at a time prior to the filing of the 
bill, and who were not parties to the suit nor had their day in court. 
In the fifteenth paragraph of the bill it is charged that on or about 
the 8th day of October, 1891, — the date of the said deed from the 
said défendants Stevens and Graham to the said défendants Ephraim 
Banning and S. M. Meek, as trustées for the Anglo-Florida Phosphate 
Company, — the title to the said 1,300 acres of land described in said 
deed was held by the said défendants Stevens and Graham as part 
of the assets of the said copartnership between complainant and de- 
fendant Stevens, and in trust for your orator as to his one-half inter- 
esttherein,ortheproceedsof any sale thereof by the said défendants 
Ephraim Banning and S. M. Meek, as trustées, as af oresaid ; and that 
the said défendant corporation the Anglo-Phosphate Company took 
the title to said lands with full notice of said interest of your orator 
in the said lands, and subject to the trust for his beneflt therein. 
But how can this decree of February 13, 1894, aflect the sale and 
transfer of the 1,300 acres of land made by Stevens and Graham to 
Banning and Meeli, as trustées for the Anglo-Florida Phosphate Com- 
pany, which transaction, as alleged, was made prior to the filing of 
the bUl, and to which bill the appellant company was not a party? 
And again, if it was the purpose of that bill to call in question the 
title to the lands purchased by the appellant company, why was it 
not made a party défendant in that suit? If it had been made a 
party défendant, the suit would hâve been between citizens of 41ie 
same state, and the jurisdiction could not hâve been maintained; 
and, that being so, it foUows that the jurisdiction of the court cannot 
be maintained on this bill on any theory or ground that it is sup- 
piementary or ancillary to the flrst bill. It seems clear that this 
bill cannot fall within any rule applicable to supplemental bills as 
to appellant company. New parties are brought in as défendants, 
and new matter charged as a basis and ground of relief which was 
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not litigated in the flrst suit hj the same parties standing in the 
same interests. In the prayer of the bUl, among other things, it is 
asked that complainant be decreed to hâve a vendor'a lien for an 
undivided one-half interest in and to the 1,300 acres of land whieh 
it is alleged was conveyed to trustées for the beneflt of the appel- 
lant Company. This îs not a matter for a supplemental bill. There 
was nothing of this kind in the flrst bill, and if, upon the facts stated, 
there is anything in such a claim for a vendor's lien in favor of com- 
plainant upon an undivided one-half or on any interest in the lands 
in question, it did not arise subséquent to the filing of the original 
bill, and is not within rule 57 of the equity rules of the suprême court 
of the United States. A référence to the case made in the bill as 
to the défendants other than Stevens and Uraham, who do not herein 
join in the appeal, makes it still more clear that the bill, no matter 
what it may be called, is essentially an original bill, and that juris- 
diction cannot be maintained. 

Other questions were discussed at the hearing. The equity of 
the bill was attacked, but, being of opinion that the court is without 
jurisdiction, we do not deem it necessary to go further. The injunc- 
tion must fall with the bill, and the case is remanded, with direction 
to dissolve the writ, and dismiss the bill as to appellant company. 



WILLS V. BALTIMORE & O. R. CO. 

(Circuit Court, S. D. Ohlo, B. D. January 28, 1895.) 

No. 696. 

KEMovAL— Ekeok op Clerk OF Statb Court. 

When a pétition for the removal of a cause from a state to a United 
States court, showlng on its face a good. case for removal, Is flled In due 
tlme In the state court, and is marked as flled by the clerk, the jurisdic- 
tion of the state court ceases eo instanti; and it is not material that the 
clerk of such court makes a wrong entry of the filing In the record, or other- 
wise wrongly disposes of the pétition. 

This was an action by Henry W. Wills against the Baltimore & 
Ohio Eailroad Company, which was commenced in a court of the 
state of Ohio. The défendant removed the cause to this court, 
Plainttfï moves to remand. 

John Logan, for plaintiff. 

Maynard & Dougherty and J. H. Collins, for défendant 

SAGE, District Judge. The plaintifï commenced an action in the 
court of common pleas of Fayette county, Ohio, on the 3d of January, 
1894. Summons was issued on the 6th day of January, returnable 
on the lôth. The answer day was the 3d of February. On the 
26th of January the défendant entered a spécial appearance for the 
purpose of flling a motion to set aside the summons, and on the 27th 
of January flled its pétition for removal to this court, on the ground 
that the plaintiff is a citizen of the state of Ohio, and the défendant 
a corporation and citizen of the state of Maryland. The pétition 
shows upon its face a good cause for removal. The case of Stone 
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V. South Carolina, 117 U. S. 430, C Sup. Ct 799, is therefore not in 
point. The jurisdiction of the state court was ousted by the flling 
of the pétition. The transcript, which was flled in time, shows that 
the pétition was flled on the date above stated. There is flled a 
paper, prepared as an afQdavit to be made and signed by the clerk 
of the state court, which sets f orth that the pétition for removal was 
handed to him on the 27th of January, 1894, by the local attorney 
for the défendant, who directed that it be flled; that the clerk there- 
npon marked the pétition with the flling stamp of the ofBce, and, 
having no other instruction as to the disposition to be made of it, 
entered a minute of the flling on the appearance docket of the court 
of common pleas of Fayette county, but not among the entries in the 
case sought to be removed, which was numbered 11,011. He in- 
dorsed the pétition as No. 11,030, and treated it as a separate pro- 
ceeding, making the entry on the appearance docket under that num- 
ber. This paper M'as not signed or swom to. It is now claimed 
that this was not a flling in the action. This claim is altogether 
untenable, even if the court were to recognize the facts set forth 
in the unsigned afiidaTit. A party seeking to remove a cause is not 
answerable for the blunders of the clerk of the state court When 
the pétition was received by him, and stamped "Filed," if in proper 
f orm, showing upon its face a case for removal, the jurisdiction of the 
state court ceased eo instanti. It is not material what disposition 
the clerk afterwards makes of the pétition. The motion to remand 
is overruled. 



CABOT V. McMASTBÎR. 
(Circuit Court of Appeals, Seventh Circuit January 18, 1895.) 

No. 207. 

CiEcuiT Courts of Appeals — Rbview of Questions of Jurisdiction. 

When, upon writ of error, the only question presented by the record 
goes to the jurisdiction of the court below, a review of the détermination 
of that question can only be had In the suprême court 

In Error to the Circuit Court of the United States for the Northern 
District of Hlinois. 

This was an action by Samuel Cabot against William I. McMaster 
upon a bond executed by défendant to secure the performance of a 
certain contract on the part of one Edwin A. Mason. At the trial 
the action was dismissed for want of jurisdiction. 61 Fed. 129. 
Plaintiff sued out a writ of error. 

Thomas Dent and Eussell Whitman, for plaintiff in error. 
J. P. Hand, Thomas E. Milchrist, and Ben. M. Smith, for défendant 
in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKEE, Dis- 
trict Judge. 

JENKINS, Circuit Judge. The plaintiff brought suit in the court 
below in debt upon a bond in the penalty of |6,000, averring breaches 
to his damage Î6,000, etc. The défendant pleaded (1) nil débet; (2) 
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a traverse of the breaches assigned; (3) performance and payment 
Issue was joined by similiter to the flrst plea, and by replications 
concluding to the country as to the other pleas. At the trial before 
the court without a jury, the plaintiff put in évidence the bond and 
the agreement therein referred to, and gave évidence tending to 
prove an indebtedness thereunder of $1,496. The défendant gave 
évidence tending to prove an extension of time of crédit to the person 
for whom the plaintiff was bound, and the plaintiff, in rebuttal, gave 
évidence tending to prove that such extension was with the knowl- 
edge and concurrence of the défendant The court thereupon, with- 
out passing upon the merits of the controversy, dismissed the cause 
for want of jurisdiction, upon the ground that the amount in con- 
troversy was less than the minimum amount necessary to give 
jurisdiction to the court. Cabot v. McMaster, Gl Ped. 129. 

We are without jurisdiction to entertain this writ of errer. The 
dismissal of the suit proceeded solely upon the ground of want of 
jurisdiction, and there was no adjudication upon the merits. We 

hâve held in Manufacturing Co. v. Barber, 18 U. S. App. , 9 C. G. 

A. 79, and 60 Fed. 465, that, when the only question presented by 
the record goes to the jurisdiction of the court below, a review of 
the détermination of that question can only be had in the suprême 

court See, also, Railroad Co. v. Meyers, 18 U. S. App. , 10 C. C. 

A. 485, and 62 Fed. 367. The writ of error is dismissed for want of 
jurisdiction. 



INDIANAPOLIS WATER CO. v. AMERICAN STRAW-BOARD CO. 
(Circuit Court, D. Indiana. February 6, 1893.) 

1. Attoknets— Fées— Dépositions. 

A déposition is talcen in a cause, and admitted in évidence therein, wlth- 
In Rev. St. § 824, allowing attorneys a fee of $2.50 "for each déposition: 
taken and admitted in évidence in a cause," wliere It was talien for use 
on motion for preliminaiy Injunction, and ttiough not used tliereon, by rea- 
Bon of the withdrawal of the motion, was used on final hearing, under 
stiijulation that it be treated as talsien after issue joined. 

2, Bame. 

Though there are objections to an Instrument Introduced In évidence aa- 
a déposition which could hâve been raised to its introduction, thèse having 
been walved by allowing It to be used, it is a déposition, within Rev. St 
§824. 
t. Spécial Examiner— Compensation. 

Where testlmony is taken In a case In a fédéral court by a stenographer 
of a State court, appolnted by the fédéral court, at the instance of thé- 
parties, as a spécial examiner in chancery, and selected because he was a 
stenographer, there being no statutory rule of compensation, and there 
having been no contract for fées, he will be allowed the established rate 
of stenographers' charges In the courts of the state. 

Suit by the Indiarapolis Water Company against the American. 
Strawboard Company. Heard on motion to retax cost» and dis- 
bursements. ' 

Baker & Daniels, for complainant, 
John W. Kern, for défendant 
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BAKER, District Judge. Section 824 af the Revised Statutes of 
the United States allows to attorneys a fee of ^2.50 "for eacli dépo- 
sition taken and admitted in évidence in a cause." To entitle an at- 
tomey to this fee, there must be a concurrence of three tliings, viz. 
(1) there must be a déposition^ (2) it must hâve been taken in a 
cause; and (3) it must hâve been admitted in évidence therein. In 
this case the testimony of the witnesses was taken by a spécial 
tîxaminer, who was appointed by the court for the purpose of taking 
it for use upon the hearing of a motion for a preliminary injunction ; 
but the motion was subsequently withdrawn, and the testimony was 
not used for that purpose. It was afterwards agreed that the 
testimony which was so taken should be "treated as taken after 
issue joined," and read in évidence upon the final hearing of the 
cause in which it was taken, and it was so treated and used. There 
is no controversy about thèse facts, and the statement of them es- 
tablishes the second and third éléments of the claim to thèse fées, 
for the testimony of the witnesses was both taken and admitted in 
évidence in a cause. It only remains to be ascertained whether the 
testimony which was so taken and admitted in évidence may be 
properly described as "dépositions," within the meaning of the stat- 
ute, 

Primarily, a déposition is simply written testimony. It is testi- 
mony that is deposited or laid down in writing. There are only two 
modes of producing the testimony of a witness before a court up- 
on the trial or hearing of a cause. It may be produced by read- 
ing his déposition, or it may be produced orally; and the "oral 
examination of a witness," within the meaning of the sixty- 
seventh rule in equity, is not synonymous with the "oral testi- 
mony of a witness." Ferguson v. Dent, 46 Ped. 89, 90. The rule 
provides for taking dépositions upon "oral examination," instead 
of written interrogatories. Oral testimony on the trial or hearing 
of a cause must be spoken and delivered by the witness in the prés- 
ence of the court. Dépositions are a substitute for it. Testimony 
that is orally delivered before any person who is authorized to re- 
çoive it, and reduced to writing for use in a court, becomes a déposi- 
tion. But, in order to render it admissible as évidence in a court, it 
must be taken aecording to law. A légal déposition, according to 
Bouvier is "the testimony of a witness, reduced to writing, in due 
f orm of law, by virtue of a commission or other authority of a com- 
pétent tribunal, or according to the provision of some statute law, 
to be used on the trial of some question of f act in a court of justice." 
1 Bouv. Law Die. tit. "Déposition." In Nail Factory v, Ck>rning, 
7 Blatchf. 16, Fed. Cas. No. 14,197, it was said by Nelson, J., that it 
la "testimony taken ont of court under an authority which will entitle 
it to be read as évidence in court, and has no relation to oral testi- 
mony taken in court, or before a master. It applies in cases at com- 
mon law where dépositions are given in évidence on the trial, and in 
suits in equity where dépositions are read at the hearing." See, also, 
Stimpson v. Brooks, 3 Blatchf. 456, Fed. Cas. No. 13,454. The signing 
of a déposition is a mode of authentication only. If the witness re- 
fuses to sign his déposition, it may be signed by the spécial master 
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who has taken it, under the sixty-seventh. rule in equity. Its au- 
thentication, and the observance of other légal formalities in the 
taking of it, are necessary only to procure its admission in évidence 
in a court. A neglect or omission of thèse formalities affects its ad- 
missibUity only. An observance of ,tliem makes it admissible against 
any objections on that account. But tbese objections may be waived. 
A failure to interpose such. objections at tbe time tbe déposition is 
offered in évidence is a waiver of them. In this case there was an 
express waiver of any objections to the dépositions, by the terms of 
the agreement under which they were used. When dépositions are 
admitted in évidence on the trial or hearing of a cause, and hâve per- 
formed the office and function of dépositions, they are, so far as the 
court in which they were used is concerned, légal dépositions, as fully 
and completely as if every technical formality had been accurately 
observed in the taking of them. In Stimpson v. Brooks, supra, 
Betts, J., stated it as his opinion that affidavits are taxable as dépo- 
sitions, if used in évidence by agreement on a final hearing; and in 
Wooster v. Handy, 23 Fed. 49, it was held by Blatchford, J., that 
dépositions which were entitled and read in évidence in several cases 
were taxable in each of them, although they were talœn and reduced 
to writing only once. In the case under considération, where it 
must be and is conceded that the testimony of the witnesses was 
taken and reduced to writing under and by compétent authority, 
and their written testimony has fully performed the office and func- 
tion of dépositions on the final hearing of the cause, it is useless, in 
determining the compensation of the officer before whom it was 
taken, and of the attomeys for their services in connection therewith, 
to inquire whether it had every technical requirement of légal dépo- 
sitions *that was necessary to secure their admission as évidence. 
The waiver supplied any defect The taxation of attomey's fées on 
each of the dépositions herein is therefore approved. Evans v. Het- 
tich, 7 Wheat. 453; Shutte v. Thompson, 15 Wall. 151; Howard v. 
Manufacturing Co., 139 U. S. 204, 11 Sup. Ct. 500; Hake v. Brown, 
44 Fed. 734; Jerman v. Stewart, 12 Fed. 271; Ferguson v. Dent, 
supra; Ingham v. Pierce, 37 Fed. 647. 

The testimony in this case was taken by one of the stenographers 
in the courts of the state, under an appointment of this court as a 
spécial examiner in chancery. He was selected by the parties for 
appointment, and was appointed at their instance. Examiners are 
appointed under the equity rules, lilce spécial masters. There is no 
statutory rule of compensation or schedule of fées that is expressly 
applicable to them. The compensation of spécial masters is fixed 
by the allowance of the court. In making an allowance to an ex- 
aminer, the fées of clerks and commissioners for taking dépositions 
might furnish analogies for the guidance of the court. On the other 
hand, stenographers in the courts of the state hâve an established 
rate of charges for their services, and the claim and taxation of 
compensation for the examiner in this case are founded thereon. 
There does not appear to hâve been any contract between the ex- 
aminer and the parties. Their attomeys were practicing in the 
courts of the state, and presumably were acquainted with the estab- 
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lished rate of charges among stenographers. The examiner was 
selected because he was a stenographer. If the parties considered 
the known and established rate of charges exorbitant, they should 
hâve made a spécial contract with him. In the absence of any spé- 
cial contract, the examiner had a right to expect that the established 
rate of charges in the state courts would govem. By accepting the 
appoîntment of examiner, he did not agrée to accept a less com- 
pensation for his services as a stenographer than he was accustomed 
and entitled to receive for the like services in the state courts. It 
is not denied that his claim, and the taxation thereon of $1,668.05, 
are in accordance with the established rate of charges among the 
stenographers in the state courts. But there is no reason why the 
per diem charge should be twice as large in the United States courts 
as in the courts of the state. It is Ç5 in the courts of the state, and 
it ought to be the same hère. The charge of |320 for per diem, 
therefore, will be redueed to the sum of $160, and the examiner will 
be allowed for his services the sum of $1,508.05. Except as herein 
modified, the motion to retax is overruled. 



MUHLENBUEG COUNTY r. CITIZENS' NAT. BANK. 

(Circuit Court, D. Kentucky. November 17, 1894.) 

No. 6,360. 

1. PhACTICB— SUBSTITUTBD SbBVICK— On WHAT BiLLS AliLOWED. 

A motion for substituted service of the subpoena to answer a bUl In 
equlty should not be granted, unless on the face of the bill there be some 
légal or équitable merit. 
8. Same. 

The 0. Bank, an Indiana corporation, in 1889, recovered a Judgment in 
the United States circuit court in Kentucky against M. county, upon certain 
coupons of county bonds. This judgment was pald, imder mandamus 
proceedings, in 1893. After such payment, the county flled a bill in equity 
against the bank, alleglng that the coupons were not owned in good f aith 
by it, but belonged to a citizen of Kentucky, and that the court was 
without jurisdiction of the action, and praying that the judgment be set 
aside, and the money paid thereon refunded. There was no allégation 
of any meritorlous défense to the action. Upon this bill the county asked 
the court to direct substituted service on the bank. Béld that, as the ob- 
jection to jurisdiction had not been raised during the pendency of the ac- 
tion at law, and the relief was sought, not to remedy any injustice, but 
to supply the neglect of the défendant in the action at law to raise the 
objection to jurisdiction, the bill dld not state such a merltorloun cause 
of action as would justify an order for substituted service. 

This was a bill in equity by Muhlenburg county against the Citi- 
zens' National Bank of Evansville, Ind., to set aside a judgment at 
law. The cpmplainant moves for an order directing substituted 
service of the subpoena. 

Jonson & Wickleffe, Wm. H. Yost, Jr, D. W. Bandera, and Wm. 
B. Thomas, for complainant. 
Humphrey & Davie, for défendant. 
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BAER, ï)isfrict Judge. TMs case cornes to me on complainant's 
motion to file an amended Mil, and on motion to direct a subpoena 
issued on the bill as amended against the Citizens' National Bank 
of Evansville, Ind., be executed on E. H. Brown and D. M. Rodman, 
who, it allèges, were the attorneys of said bank in obtaining and 
collecting the common-law judgment which is sought to be set aside 
in the bill. It is alleged in the bill as amended that on July 2, 1887, 
the Citizens' National Bank of Evansville brought suit against the 
complainant, the county of Muhlenburg, in this court, on certain 
matured coupons on the bonds of said county, and that a common- 
law judgment was rendered September 10, 1889, thereon for the sum 
of $4,689.32 and costs; that exécution was issued on said judgment, 
and was retumed by the marshal of this district, "No properly 
found," and subsequently mandamus proceedings were taken, and 
said judgment collected, together with a large amount of costs. It 
appears that thèse proceedings were commenced in September, 
1889, and a tax levied by the county judge of said county, and the 
judgment was finally collected under the mandamus proceedings, 
together with the costs, which costs were paid June'30, 1893. It is 
alleged that said national bank was never the real and bona flde 
owner of said coupons, but they were owned by one Charles L. 
Morehead, who was then, and still is, a citizen of the state of Ken- 
tucky, and that bank loaned the use of its name for the institution 
of said suit and its prosecution for the purpose of obtaining juris- 
diction of this court, and that said bank had not at the institution of 
the suit or any subséquent period any bona flde interest in said cou- 
pons. This is alleged to be a fraud upon the court and the légal 
rights of said county, and that the ofiflcers of said county had no 
knowledge or information during the pendency of said suit before 
judgment or during the pendency of the mandamus proceedings, 
after the judgment, and before its payment, that said bank was not 
the real and bona flde owner of said coupons or judgment. It is 
also alleged that, as soon as the county found out the said bank was 
not the real and bona flde owner of said coupons and judgment, the 
county instituted this suit, and that the Citizens' National Bank of 
Evansville was organized and is doing business in the state of In- 
diana. It alleged in amended bill — which should be flled, and is 
considered as flled in disposing of the motion for substituted serv- 
ice — ^that E. H. Brown and D. M. Rodman were the attorneys of 
record in said common-law suit and in the collection of said judg- 
ment. There is no allégation or suggestion that the county was not 
justly indebted in the amount of the unpaid coupons, or that, if More- 
head was the true owner thereof, there would hâve been or is any 
valid défense upon the part of the county; nor is there any alléga- 
tion that there was an issue made as to the ownership of the cou- 
pons, or that the judgment was obtained through false testimony, 
The bill, stripped of redundancy and epitliets, simply seeks the 
setting aside of the common-law judgment which was taken by de- 
fault on the lOth September, 1889, and the repayment of the amount 
of said judgment, together with the costs, because the plaintiiï in' 
that suit was not the true and bona flde owner of the coupons sued 
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■on, and a citizen and . résident qt tiie state of Kentucky ,was the 
owner. . 

If ail of the allégations be taken as tnie, tte bill does nothing 
more than seek to hâve the présent jndgment set aside, and défend- 
ant be allowed to raise an issue as to the ownership of the coupons, 
with a view to deprive this court of jurisdiction. This is not sought 
because any injustice has been done the complainant in obtaining 
the judgment, or because, if this judgment be set aside, another judg- 
ment of a like import should not be entered by another court, but 
because the défendant in the common-law suit has neglected its suit, 
and bas not made the issue of ownership of the coupons by a plea 
to the jurisdiction, and produced testimony on the issue thus made 
to sustain it. If this kind of practice was tolerated, there would 
never be an end of litigation. This bill is not before me on de- 
murrer, but it should be considered on the motion to allow substi- 
tuted service on it, so as to bring the Evansville National Bank be- 
fore this court. On such a motion the court should not allow a 
party to be brought before it on substituted service, unless on the 
face of the bill there be some légal or équitable merit. Prior to 
the act of 1875, if the diverse citizenship of the plaintiff and défend- 
ant was properly alleged by the plaintiff, the jurisdictional question 
could only be raised by plea in abatement, and, if there was no such 
plea, the question could not be raised at ail. Congress, by the 
flfth section of the act of 1875, gives the court authority to dismiss 
the suit at any time during its pendency, if it appeared the requisite 
diverse citizenship did not exist, or that the title in the plaintiff was 
only colorable, to give the court jurisdiction. Broad as the lan- 
guage of this section is, it does not extend beyond the pendency of 
the suit, or after judgment; hence does not aid the purpose of this 
bill. This view makes it unnecessary to consider whether substi- 
tuted service of the subpoena against the Citizens' National Bank of 
Evansville sh.ould be had by its exécution upon Messrs. Brown & 
Kodman, who presumably ceased to be the attorneys of said bank 
when the judgment was collected and paid over. The motion to 
flle amendment to bill will be sustained, but the motion to direct 
subpoena to be executed on Brown & Kodman will be overruled. 



FRONT ST. CABLE RY. CO. v. DRAKE, Marshal, et al. 

(Circuit Court, D. Washington, N. B. January 21, 1895.) 

No. 469. 

Execution — Rbai, Estate— Right of Possession. 

As, under the laws of Washington, a levy of exécution on real estate 
gives no rlght of possession, where an officer levies on and takes possession 
of ail the property of a street railway, its real estate as well as the Per- 
sonal property ùsed In connection therewith, the levy will be considered 
an entirety and wholly wrong; and the opération of the road belng stopped, 
and the franchise therefore being in danger of forfelture, and the company 
being insolvent, ail the property will be taken from the ofllcer's posses- 
sion. 
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i. JUBISDICTION— PkdBBAL QUESTION. 

Where a United States marshal, under authority assumed by vlrtue 
of his office, and tuider an exécution from a United States court, wrong- 
fully talces possession of real estate, a fédéral court lias jurisdiction of a 
suit to redress the wrong, as a case arislng under the laws of the United 
States. 

Suit by the Front Street Cable Eailway Company agalnst James G. 
Drake, marshal, and others. 

Joslin, Denny & Bailey, for complainant 
Shank & Smith, for défendants. 

HAKPOED, District Judge. The bill shows that the complain- 
ant is a street-railway corporation; that it was granted a franchise 
for operating a cable road in the streets of the city of Seattle; that 
it is tiie owner of a street railway, a power plant, and rolling stock, 
and was, up to the time of the levy of the exécution, operating a 
street railway with that property and under that franchise. Under 
a writ of exécution issued in favor of the défendant the Washbum 
& Moen Manufacturing Company ont of this court, for the satisfac- 
tion of a judgment of this court, in favor of said manufacturing 
Company, the marshal made a lery on ail this property. The bill 
then goes on to allège that, assuming the right by virtue of that levy, 
the marshal took possession of ail this property, and dispossessed 
the complainant of its power house and its street railway, as well 
as its rolling stock, and stopped the opération of the road. The bill 
shows that there is a prior lien on ail this property under a mortgage 
given to secure a bonded indebtedness of |300,000. The corporation 
has other creditors, and is unable to pay its debts; and it shows that 
it is practically in a condition of insolvency, and unable to help 
itself, with this property in the hands of the marshal. Now, the 
laws of this state are invoked by this judgment creditor, and we are 
told that the court has no right to set aside the statutes of this 
state, which give the creditor the right to hâve its exécution levied, 
and to sell the interest of the judgment debtor in the property. Con- 
ceding that 'proposition, a party invoking the laws of the state must 
be judged by the laws of the state. This case may be rested upon 
the laws as to the right of possession of this property; and, instead 
of this court having disregarded the laws of this state in wresting 
the property from the possession of the marshal, the marshal has 
gone contrary to law in taking immédiate and forcible possession 
of the property fro;n the corporation. That invasion of the rights 
of the corporation is ground of complaint, upon which it may 
come into this court, and ask for protection; and the duty of the 
corporation to its bonded creditors and its unsecured creditors re- 
quires that it should seek for proper relief, because, by seizing its 
property, the marshal jeopardized their interests, which are not sub- 
ject to exécution for the debt of the corporation. One eflect of 
stopping the railway is likely to be a forfeiture of the franchise for 
use of the public streets of the city, which means a total destruction 
of the most valuable part of the security of the bondholders, as well 
as great inconvenience to the public. The main part of this prop- 
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«rty consista of real estate. The power house and street railway, 
is certainly real estate, and it is a question that I will not assume to 
décide now whether the rolling stock is real estate or not; but it is 
certain that only a small fragment of the property that bas been 
taken from the possession of the corporation by the marshal (ac- 
cording to the allégations of the bill) consista of personal property, 
which the marshal had the right to take into his possession, and 
dispossess the corporation of, in making a levy. The law of this 
State prescribes that the manner of making a levy under a writ of 
exécution shall be the same as that prescribed for making a levy 
under a writ of attachment. Under a writ of attachment, a levy 
on real estate is made by fliing a copy of the writ, and a description 
of the property attached, with the county auditor. After such levy 
by virtue of an exécution the ofBcer can sell the interest of the 
judgment debtor in the property, and, after the sale, if the interest 
sold includes a right to the possession, the purchaser becomes en- 
titled to possession from the day of the sale. An exécution upon 
a judgment against the owner of a building would not require nor 
authorize the officer, in making a levy on such real estate, to take 
actual possession and interrupt the business of tenants occu- 
pying stores and oflSces therein by closing their doors. Such a 
proceeding would not be tolerated. By reason of this unlawful in- 
vasion of the complainant's right of possession in the property, 
there is a cause of complaint The amount and value involved 
is sufficient to bring the case within the jurisdiction of this 
court It is a case arising under the laws of the United States, 
because the wrong was donc by an ofiBcer of the United States, 
under authority assumed by virtue of his ofiBce and process 
from the United States court Ail the facts essential to give 
jurisdiction are stated in the bill of complaint If the défendants 
hâve any ground of complaint at ail, it is in going to the extent 
of taking ont of the marshal's hands personal property which could 
hâve been properly levied upon, by taking possession. But ail the 
Personal property is connected with the real estate, and I think, in 
view of the wrongful proceedings of the marshal, the court is justi- 
fled in treatlng the levy as an entirety, and wholly wrong. On that 
ground the court is warranted in exercising its power to the extent 
of dispossessing the marshal entirely of ail he took under the writ, 
and putting it into the hands of the receiver for the benefit of who- 
ever bas any right, whether the bondholders or other creditors or 
the Washbum & Moen Manufacturing Company. If they are en- 
titled to hâve this property sold, upon a proper showing the court 
will sell it, and distribute the proceeds to whoever has the right to 
take it under the law. If they hâve acquired any lien by this levy, 
that lien has been protected so far, and will be; but the case is one 
that appeals strongly to the conscience of the court on account of 
the manifest destruction that is imminent if, under the levy of this 
writ, the marshal should be allowed to continue in possession, and, 
by stopping the opération of the railway, work a forfeiture of the 
franchise, and then sell this plant and the cars and tools for what 
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thej will bring as old junk. The demurrer will be overnilëd, afld 
the pétition to repay tbè complainant its disburséibeiits for fées of 
thé clerk and marshal will be granted. ïhe recciver will be di- 
rected io pay ail the clei*k's fées and marshal's fées cbarged in con- 
nection with the comlnencement and prosecution of this case up to 
this time. 



GERMAN SAV. & LOAN SOO. V. CANNON et al. 
(Circuit Court, D. Washington, E. D. January 28, 1895.) 

i. MOKTOASE — DBATH OÎ" MORTOAGOB — RiGHTS OF BXBCDTOR AND MoBTOiG-BE. 

The rlghts of a mortgagee, under a mortgage making spécial provisions 
for foreclosure and a receiver, are net affected by deatb of the mortgagor, 
but may be enforced agalnst the executor. 

8. COMMUKITY PrOPERTT— DeATH OF WlFE— ADMINISTRATION. 

As property mortgaged by husband and wife will, in the absence of any 
claim that It was the separate property of either, be presumed to hâve 
been their communlty property, and as, under the décisions of Washington, 
on the death of a marrled wotnan administration of her separate property 
Is distinct from that of the community property of deceased and her hus- 
band, it wlU not be presumed that her administrator has acquired lawfuj 
authority over the property thus mortgaged and presumed to be thelr 
community property, or that a court through Its proceedlngs in admittlng 
her will to probate, and In admlnistering her estate, has drawn such prop- 
erty Into Its custody. 

In Equity. Suit by the German Savings & Loan Society, a cor- 
poration, to foreclose a real-estate mortgage. Heard on applica- 
tion for the appointaient of a receiver. Application granted. 

Cyrus Happy, for complainant. 
George Turner, for défendants. 

HANPORD, District Judge. The complainant shows, as ground 
for the appointment of a receiver, that in May, 1892, it loaned to the 
défendant A. M. Cannon, and his wife. Jennie F. Cannon, |80,000, 
and they gave, as security therefor, their promissory note and a mort- 
gage upon real estate situated in the city of Spokane, whereby they 
promised to repay the amount of said loan, and to pay interestthere- 
on at the rate of 7 per cent, per annum, quarterly, and to pay ail 
taxes on the mortgaged property, and to keep the improvements 
insured for the benefit of complainant for at least 140,000, and 
agreed that, in case of default in the payment of any quarterly in- 
stallment of interest, the whole debt should become due if the mort- 
gagee should elect to bave it so, and that, in case of a foreclosure 
suit being commenced, the court should appoint a receiver, to take 
immédiate possession, collect the income from said property, and 
apply the same in payment, pro tanto, of said debt; that complain- 
ant has been compelled to pay off a prior incumbrance upon the 
property amounting to $886.46 ; that taxes on said property amount 
ing to $1,980,30 hâve become delinquent, and the same, with accrued 
interest, remains unpaid; that complainant has been compelled to 
pay thp> insxiraace premiums, and has not received the interest on 
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said loan which bas accrued since May 27, 1893; that the défendant 
A. M. Cannon is insolvent, Jennie F. Cannon is dead, and the mort- 
gage is but scant security for said loan. It is also averred in the 
bill of complaint that the last will and testament of said Jennie F. 
Cannon bas been duly admitted to probate in the superior court for 
Spokane county; that letters testamentary thereon bave been duly 
issued by said court to the persons named therein as executors, and 
by virtue thereof the défendant H. E. Houghton, as one of said exec- 
utors, is now, under the direction and control of said court, ad- 
ministering the estate of said décèdent, and he is an occupant of 
one of the buildings situated upon the said mortgaged premises. 

The présent application is opposed by the défendant Houghton, on 
the assumed ground that it sufHciently appears that the mortgaged 
property is part of the assets of the estate which he is administer- 
ing, and therefore in the custody of the superior court of Spokane 
county, and this court cannot disturb the possession of the executor 
without an infraction of the rule of comity established by the dé- 
cisions and practice of the fédéral courts, in obédience to which they 
refuse to interfère with property in the custody of a state court. 
The grounds for this contention do not appear affirmatively f rom the 
showing made by the complainant, and there is no answer or affidavit 
on file controverting the bill of complaint, or alleging additional 
facts. As it is not claimed by either party that the mortgaged 
property was the separate property of the défendant Cannon, or his 
deceased wife, it must be presumed to hâve been their community 
property, and under the laws of this state, as declared by its su- 
prême court, when Mrs. Cannon died, the community property be- 
came subject to administration. But the suprême court of the state 
bas also expressed the opinion that upon the death of a married per- 
son administration of the separate estate of the deceased should 
be distinct from administration of the community estate of the de- 
ceased and the surviving spouse. In re Hill's Estate, 6 Wash. 289, 
33 Pac. 585. I hold therefore that, in the absence of any averment 
or testimony to that effect, no presumption can be indulged that 
the défendant Houghton, as executor of Mrs. Cannon's will, bas ac- 
quired lawful authority, or assumed the right to take into his posses- 
sion the community property, nor that the superior court bas, 
through its proceedings in admitting said will to probate, and the 
administration of the estate of said deceased, drawn this mortgaged 
property into its custody. If the facts upon which the defendant's 
argument is founded were made to appear affirmatively by the record, 
I should nevertheless hold that the complainant is, by virtue of the 
lien created by the contract made in the lifetime of the deceased, 
entitled to bave the income of the mortgaged property applied spe- 
ciûcally to the payment of taxes, and for the préservation of the 
security, instead of being diverted as it bas been since Mrs. Can- 
non's death; and, to enforce that right, this court is bound to ap- 
point a receiver, as stipulated in the mortgage. 

TTie décision of the suprême court in the case of Byers v. McAuley, 
149 U. S. 608, 13 Sup. Ct. 90G, in so far as it dénies the authority of a 
circuit court of the United States to interfère with property in the 
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hands of an admînistrator, follows previous décisions of that court 
holding that a judgment wMch does not establish a prior lien or 
fight to satisfaction ont of the assets of an insolvent estate in préf- 
érence to other creditors does not entitle tlie judgment creditor to 
take in exécution property of the deceased. In view of tlie final 
détermination of the suprême court in that case, and the facts which 
were passed upon, I cannot understand from the décision that the su- 
prême court intended to overrule Erwin v. Lowry, 7 How. 172. 
That was an action by a curator to recover possession of land and 
slaves, in the state of Louisiana, from a purchaser thereof at a 
foreclosure sale under a judgment and writ of seizure and sale 
issued from the circuit court of the United States for the Eastem 
district of Louisiana against the testamentary executor of a deceased 
mortgagor, the property being at the time in the course of adminis- 
tration in the probate court. The position then taken by the su- 
prême court is stated in ihe opinion as follows: 

"That no jurisdiction exlsted In the United States circuit court was beld In 
the case before us, and so it had been held by the suprême court of Louisiana 
In preyious cases. But In 1847 that court reviewed its previous décisions in 
the case of Dupuy v. Bemiss, 2 La. Ann. 509. In the opinion there given, 
the jurisdiction of the fédéral court held in Louisiana Is so accurately and 
cogently set forth, and the relative powers and duties of the state and fédéral 
judiclaries are so Justly appreclated as to relieve us from ail further anxlety 
and embarrassment on the délicate question of conflict arising in the case of 
Collier v. Stanbrough [6 How. 14], and agaln in this cause. It was held in 
the case of Dupuy v. Bemiss that where a lien existed on property by a spécial 
mortgage before the debtor's death, and the property passed by death and 
succession, with the lien attached, into the hands of a curator, and was In the 
course of administration in the probate court, the circuit court of the United 
States had jurisdiction, notwithstanding, to proceed against the property, and 
to enforce the creditor's lien, and to decree a sale of the property, and that 
such sale was valid. We accord to this adjudication our decided approbation; 
but take occasion to say that, had we unfortunately been compelled to décide 
the question without this aid, our judgment would hâve been that the dé- 
cision of the suprême court of Louisiana In the cause under considération was 
erroneous." 

The lien created by a spécial mortgage seems to hâve been con- 
sidered by the suprême court paramount to the executor's right of 
possession. And the jurisdiction of the circuit court to give effect 
to the lien, by a proceeding in rem, to the full extent of dispossessing 
the executor, is flrmly asserted. The several excerpts from dé- 
cisions of the suprême court quoted by Mr. Justice Brewer in Byers 
V. McAuley indicate that want of a prior lien was considered by the 
suprême court a substantial part of the reason given for denying 
the right to levy an exécution on property in gremio legis, and the 
court must hâve intended to distinguish the case from Erwin v. 
Lowry by the différence in the facts rather than to make a conflict- 
ing décision ; for Mr. Justice Brewer cites Peale v. Phipps, 14 How. 
368, in which Chiéf Justice Taney makes the following comment: 

"In the case of Erwin v. Lowry, 7 How. 172, 181, referred to in the argu- 
ment of the counsel for the défendants in error, the proceedings in the court 
of the United States were merely to enforce a lien created by the testator in 
his lifetime, and consequently could not interfère with the duties of the 
curator, or the authority of the state court, under which he was acting, and to 
which he was bound to account" 
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From Erwin v. Lowry, considering the décision itself, the réf- 
érences wMch hâve been made to it in tlie later décisions of the 
court, and the reasons and gênerai principles upon which it rests, 
I think that a spécial rule is fairly deducible as follows: A lien 
upon spécifie property entitling the lienholder to a spécial remedy 
is not impaired by the death of the owner, and such spécial remedy 
may be applied in proceedings against his executor or administrator. 
This rule requires the court to enforce the complainant's rights as 
mortgagee by subjecting the mortgaged property, and the rents 
and income therefrom during the pendency of this suit, to the uses 
stipulated in the mortgage.' The application for the appointment 
of a receiver will be granted. 



COTTING et al. v. GEANT ST. ELECTEIC RY. 00. et aL • 

(Circuit Court, D. Washington, N. D. January 25, 1895.) 

COBPOHATION — CONTBACT MaDB BT OFFICBR. 

Wtiere a contract, though made in the indivldual name of the président 
of a corporation, is made for its use and beneflt, and is so understood by 
Its offlcers, and It, with full knowledge of the terms of the contract, as- 
sumes the payment stipulated therein, and alone profits thereby, it wlll 
be liable for the contract price. 

Suit by Charles E. Cotting and others against the Grant Street 
Electric Railway Company and others. Heard on pétition of the re- 
ceiver to vacate an order. 

Burke, Shepard & Woods, for complainants. 
Blaine & DeVries, for défendants. 

HANFOED, District Judge. In this case the receiver ol this 
court, in possession of the property of the Grant Street Railway 
Company, hereinafter referred to as the défendant corporation, bas 
petitioned the court to vacate an order heretofore made, requiring 
Mm to perform the conditions of a contract by which the défendant 
corporation became bound to p^y for the electric current for light- 
ing the résidence of Mr. G. E. M. Pratt, which order was made by the 
court upon the pétition of Mr. Fred E. Sander, président of the 
défendant corporation, setting forth the contract and the obliga- 
tion of the défendant corporation thereunder. Although said péti- 
tion was griinted upon a hecring after notice to the receiver, and 
after his counsel Iiad been heard to make an argument in opposition, 
the présent pétition to vacate the order is upon the ground that the 
allégations of Mr. Sander's pétition are untrue in fact, and that the 
défendant corporation never contracted or became obligated to pay 
for the electric lights in Mr. Pratt's résidence. Ail the difflculties 
in this matter are due to an apparent attempt to follow the fashion, 
now prévalent, of transacting business not by or through the agency 
of a corporation simply, but through familles of corporations. 

I flnd that the défendant corporation owned machinery and ap- 
pliances for creating electricity for lighting purposes, which it could 
not utilize without obtaining a license or permission from the cily of 
v.65F.no.6— 35 
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Seattle to place pôles ani wires in the streets and alleys of tlie city. 
Mr. Pratt had acquired ownersliip of a franchise granted by the 
city for such purpose. The principal défendant is a close corpora- 
tion. Mr. Sander and Lis wife, owning most of the stock, are 
each trustées, and they, together with Mr. Bruns, constitute the 
board of trustées. Mr. Sander is président, and, by resolution of the 
board of trustées, endowed with unlimited power, as manager of the 
corporation, to transact ail its financial business, and to bind the 
corporation by any and ail contracts which he may enter into for 
its benefit or in its behalf. Mr. Sander is also président and 
factotum of another corporation, bearing the corporate name of 
"Fred E. Sander, Incorporated." Mr. Sander, in his individual 
name, entered into an executory contract with Mr. Pratt, by which 
he agreed to purchase the aforesaid franchise, and to pay therefor 
the sxun of $500, and also to furnish electric current sufficient for a 
specifled number .of electric lights in Mr. Pratt's résidence for a 
period of flve years, and to make the connections necessary for 
supplying such current free of expense to Mr. Pratt. Pursuant to 
that executory contract, the défendant corporation paid said sum of 
Î500 directly to Mr. Pratt, by a check for that amount drawn upon 
the bank of Dexter, Horton & Co.; and the défendant corporation, 
until it went into tîie hands of the receiver, paid the bills for elec- 
tricity furnished for lighting Mr. Pratt's résidence monthly, and, in 
considération of said payments, Mr. Pratt, by an instrument in writ- 
ing, assigned and transferred his franchise to the Fred E. Sander, 
Incorporated. This last-named corporation never paid anything on 
account of said contract, nor made any use of said franchise, other 
than to assign and transfer it, along with other property and fran- 
chises, to the défendant corporation. Mr. Sander and Mr. Bruns 
hâve flled affldavits in which they testify positively and unequivo- 
cally that the contract with Mr. Pratt, although made in the name of 
Fred E. Sander, as an individual, was in fact made for the use and 
benefit of the défendant corporation, and was so understood by the 
ofScers of said défendant at the time, and that the défendant corpo- 
ration, with full knowledge of the terms of the contract and the 
manner in which it was made, did actually assume the payments 
stipulated in said contract, and that the défendant alone has profit- 
ed by the acquisition of said franchise. 

TJpon thèse facts, there can be no question but what the défendant 
corporation was the principal contracting party, and Mr. Sander but 
an agent, in making the contract with Mr. Pratt. The défendant, 
therefore, would net be permitted to deny its liability to pay the 
contract price for the franchise right acquired by said contract. The 
idea that, where two parties co-operate in a business transaction, 
one may acquire and retain ail the benefits, while the other, without 
financial ability to respond, is alone burdened with ail the liabilities 
incurred, can receive no support in a court of justice. The défend- 
ant, while permitted to manage its own affairs, never disputed or 
sought to shirk its responsibility under this contract; and I hold 
that the receiver, who now acts in place of the manager and board 
of trustées, shall not be permitted to do so. 
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COVINGTON CITY NAT. BANK v. COMMERCIAL BANK OF CINCIN- 
NATI et al. 

(Circuit Court, S. D. Ohio, W. D. February 4, 1895.) 

No. 4,624. 

1. Banks— Lien on Stock fob Debt op Holder— Certificats— Custom— No- 
tice. 

Wtiere there is a eustom between brokers and bankers that, on appli- 
cation of a broker, a bank wlll certify as to whether it bas any lien on 
certain o£ its stock by reason of tlie bolder thereof being indebted to it, 
a bank, by being asked by a broker to give such a certiflcate, la thereby 
put on Inquiry, and charged witli notice, as mucb as though told that a 
loan for a certain amount bad been or was to be made to the holder of the 
stock by a certain person. 

3. Same— Who Entitled to Bbnepit of Cebtificatb. 

Such a certiflcate, obtained by a broker on behalf of one who had al- 
ready made a loan to the holder of the stock on hls note and the stock as 
securlty, does not Inure to the benefit of a subséquent transférée of the 
note, who takes it relying on the Personal responsibility of the maker 
and the security of the stock, without knowledge o£ the certiflcate. 

3, MAliSHALINQ SbCUKITIES. 

Where a bank, a money loaner, and a broker hâve, in the order named, 
liens on stock of the bank, and the bank bas an exclusive lien for its 
claim on other security, the bank will be compelled to resort first to the 
latter security. 

Suit by the Covington City National Bank against the Commercial 
Bank of Cincinnati and others to détermine the right of lien on cer- 
tain stock in défendant bank. 

Bamsey, Maxwell & Eamsey, for complainant 
Swing & Morse, B. E. Donohue, and Matthews & Cleveland, for re- 
spondents. 

SAGE, District Judge. On the 28th of November, 1888, H. B. 
Morehead & Co., brokers, procured from the Amazon Insurance Com- 
pany, of Cincinnati, Ohio, a loan of |4,500 to Charles W. Short, for 
which he gave his demand note, payable to his own order, indorsed 
by him, and secured by the pledge of 100 shares, of the par value of 
$50 each, of the capital stock of the défendant the Commercial Bank 
of Cincinnati. The note bears date October 1, 1887; and the stock 
certiflcate, November 28, 1888. The explanation is that Short had 
a call loan, placed by H. B. Morehead & Co., for $15,000, secured by 
300 shares of Commercial Bank stock. Two hundred shares were 
sold by Morehead & Co. ; the amount of the loan reduced to $4,500 ; 
the original note taken up and canceled; a new call note executed 
therefor by Short, of the same date and description as the original 
note. The loan was then — that is to say, on the 28tli of November, 
1888 — placed with the Amazon Insurance Company, where it re- 
mained until July 28, 1890; it then went to another party, where 
it remained until December 11, 1890 ; then to another party, where 
it remained until December 26, 1890; then to another, where it 
remained until March 30, 1892; then to atill another, where it re- 
mained until August 5, 1892; and then to the complainant The 
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names of the holders, above referred to, of the note, are not dis- 
closed. The testimony is that the namç s of the lenders in such cases 
are regarded as confldential by the brokers, and not made known 
even to the borrowers. The successive transfers were in accord- 
ance with the usual course of business in such transactions. When 
a loan Is "called," to use the current expression, the broker, if pos- 
sible, flnds a new taker for the note, and the transfer may be ac- 
complished without notice to, or the knowledge of, the borrower. 

Shortly after the loan was placed with the Amazon Insurance 
Company, the défendant Ballman, then representing Morehead & 
Co., at the instance of the président of the Amazon Insurance Com- 
pany, notified Short that a certificate from the Commercial Bank, 
that he was not indebted to the bank, was necessary to continue the 
loan. Short suggested that Ballman call upon the bank, which 
he did, and, according to his testimony, notiiied Mr. Campbell that 
Morehead & Co. had on their books a loan to Short of |4,500, secured 
by 100 shares of the stock of the bank, and that it was necessary to 
hsbve from the bank an acknowledgment in writing that Short was 
in no way indebted to the bank. This, the witness testifies, was in 
the usual course of business with the bank, and such applications 
bad been repeatedly made and granted upon simllar occasions. Mr. 
Campbell, as cashier, thereupon gave to Mr. Ballman a certificate in 
writing, upon a letter head of the Commercial Bank, as follows: 
"This is to certify that Mr. Charles W. Short is in no way indebted 
to this bank, and that we hâve no lien upon his certificate for one 
hundred shares of Commercial Bank stock." It was signed "W. H. 
Campbell, Cashier," and delivered to Mr. Ballman. The certificate 
bas been lost. Its précise date is not given in the testimony. The 
only désignation of time is that it was shortly after the acceptance 
of the loan by the Amazon Insurance Company. The fact was as 
stated in the certificate; that is to say, at that time Short was not 
indebted to the bank. There was no inquiry or request conceming 
the release of any lien the bank might hâve for any future indebted- 
ness, nor was anything said on that subject The cashier testifies 
that he was not told why, or for whose beneflt, the statement was 
wanted, and that he bad no knowledge or information what use 
Ballman intended to make of it, and, further, that he was not told 
of the loan. ISTo other notice was given to the bank. At that time 
Short was quoted or "rated on the street" as being a millionaire, 
and Mr. Ballman testifies that so smaU an amount as |4,500 was not 
considered anything to bave Short's signature attached to. The 
complainant never had possession or any knowledge of the certifi- 
cate until after it called the loan. It took the loan upon its reliance 
on the note of Short, and the certificate of stock as collatéral there- 
to. That certificate contains a clause which déclares that the stock 
is subject, with ail dividends thereon, for any debts or demands due 
from the holder, said Charles W. Short, to the Commercial Bank, 
which clause is in accordance with the provision of the statute un- 
der which the stock was issued. 

The président of the complainant testifies that on the 5th of Au- 
gust, 1892, when he purchased the note for the complainant, he went 
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to the office of Irwin, Ellis & Ballman, successors to H. B. More- 
head's successors, seeking for investments for the complainant, and 
was sh.own a slip of paper, with Charles W. Short's note, and col- 
latéral of 100 shares of stock of the Commercial Bank of Cincinnati, 
at é per cent, payable on demand. He agreed to take it. He did 
not look at the note or the collatéral. It remained at 4 per cent, 
until December 28, 1892, when he called it up to 6 per cent. Soen 
afterwards — the exact date is not stated, but shortly before the as- 
signment of Short, the date of which does not appear in the testi- 
mony, but is averred in the bill to be "on or about January, 1893"^- 
the complainant called the note. Short had then become insolvent, 
and was on the eve of making an assignment under the state law of 
Ohio. The note was not paid. A sale of the stock was negotiated 
by Irwin, Ellis & Ballman, but, the Commercial Bank refusing to 
transfer the stock, the saJe fell through. Short was then, and for 
some time prior thereto, but subséquent to the date of the certiflcate 
hereinbef ore referred to, had been, ïndebted to the Commercial Bank, 
as will be more particularly set forth hereinafter. A claim is made 
by cross bill in favor of Irwin, Ellis & Ballman, upon facts which 
will be stated in connection with the considération thereof, There 
is some slight discrepancy between Ballman and Campbell as to 
wliat was said when the certiflcate was asked for by Ballman, and 
they do not agrée precisely as to the contents of the certiflcate. Mr. 
Campbell does not remember that Mr. Ballman referred to any loan. 
Their différence with référence to the contents of the certiflcate is 
not material, and it is not necessary to enter further into détails 
with regard to it. The testimony of Ballman that it was the custom 
of brokers, known to the banks, to call upon them for certificates 
such as he called for on this occasion, and that they were for the ad- 
vice of their customers, is not in dispute. The objection that the 
notice to the bank was insufScient because it did not specify that 
there was a loan, or who was the lender, is not well founded. Ac- 
cepting the version of the facts given by the cashier, and admitting 
for the sake of the argument that nothing was communicated to him 
conceming the loan, what took place, construed in the light of the 
custom, was sufftcient at least to put the Commercial Bank upon 
inquiry. It must therefore be held chargeable with notice of ail the 
facts it might hâve leamed by pursuing the inquiry. Who was the 
holder of the loan, and the stock as security, is not material. The 
bank could hâve easily ascertsined the amount, and that the loan 
was payable on call. Mr. Ballman testifles that he stated the 
amount. It must be assumed, therefore, that the bank had notice, 
and was bound to conduct itself accordingly. But the request for 
the certiflcate was made on behalf of the Amazon Insurance Com- 
pany, after that company had accepted the loan. The certiflcate had 
no relation whatever to the negotiation or acceptance of the loan. 
It may hâve been that the loan would hâve been called if the banli 
had included, in terms, in the certiflcate, a réservation of its lien for 
any future indebtedness from Short to it. That circumstance was 
enough to make the certiflcate binding upon the bank. The real 
question is whether the subséquent transfers of the note, of which 
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there were four, extending over a period of more than two yeaps be- 
fore the transfer to the complainant, carried with them thebeneflt of 
the cerfiflcate given by the bank upon tbe solicitation of tbe prési- 
dent of the Amazon Insurance Company, to enable Mm to détermine 
whéther he should call the note or continue to hold It. The testi- 
mony offered on behalf of the complainant shows that Short, when 
the certificate was called for, was reputed possessed of great wealth, 
so that, to quota from the testimony, "the amount of this note would 
be regarded as a triiiing indebtedness, for him." The certificate was 
lost or mislaid. It does not.appear that it passed into the liands of 
the intermediate holders of the note. The testimony is silent upon 
that point, but it is significant that not one of those holders was 
called as a witness. Not only did the complainant bank not take 
the loan in reliance upon the certificate, but, in addition, it had no 
knowledge of its existence until after it had called the loan. It then 
learned that the bank claimed a lien for the amount of Short's in- 
debtedness to it. I am unable to concur in the view of counsel that 
the certificate inures to the benetit of the complainant. It was no 
part of the original transaction. It was given to the président of 
the Amazon Insurance Company to enable him to détermine whéth- 
er to call the note. It served its purpose, was lost or mislaid, and 
aeems to bave beeti regarded of so little conséquence that its loss 
was not discovered until years afterwards. No further mention was 
made of it. It was apparently treated as functus ofiicio. The giv- 
ing of it was a collatéral incident, in which the complainant was not 
interested, and with which it is not in privity. The equity of the 
case in this behalf is with the défendant. 

It appears in the testimony that the Commercial Bank is a créditer 
of Slxort on his demand note of December 23, 1891, for |7,500, with 
interest at 7 per cent, from January 1, 1893, and on a note for $800, 
dated March 8, 1892, drawn to his order, and by him indorsed, with 
interest from June 11, 1892. For the |7,500 note, the bank holds as 
collatéral 16 bonds of the Southern Marble Company, of the face 
value of |500 each. It also holds as collatéral for both of said notes 
a promissory note for |3,500 drawn in favor of the order of Short, 
payable two years after date, and secured by mortgage on real estate. 

The défendants Irwin, Ellis & Ballman set up by cross bill that 
there is due them $957.35, with interest from October 30, 1892, ou ac- 
couut of interest psid by them for Short, and for advances and com- 
missions made in respect to the loan in question, prier to that time. 
The cross bill sets up that, by the custom of bankers and brokers in 
the city of Cincinnati and elsewhere, a lien arises in favor of brokers 
for the amount of interest, commissions, and advances on account of 
loans placed by them, and of the character of the loan in question in 
this case. This custom is admitted by the défendant the Com- 
mercial Banlf. It is also in testimony, and undisputed, that it is al- 
ways understood that the payment of interest by the broker for the 
maker of the note entitles him to a lien. That lien also will be rec- 
ognized. The flrst lien is in favor of the Commercial Bank, the sec- 
ond is in favor of the complainant, and the third in favor of Irwin, 
Ellis & Ballman. The complainant and the défendants Irwin, Ellis 
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& Ballman are entitled to liave the securities marshaled; that is to 
say, the Commercial Bank, having the exclusive benefit of the securi- 
ties, aside from the capital stock owned by Short, and held by thé 
complainant as collatéral, will be entitled to resort to any or ail of 
its securities for payment. If there be anything left of the securi- 
ties held by it exclusively, after the payment of its claims, the de- 
fendants wUl be entitled to subrogation in the order of their liens. 



PHILADELPHIA TRUST, SAFB-DEPOSIT & INSURANCE CO. et aL T. 
EDISON ELECTRIC LIGHT CO. OF NEW YORK et al. 

(Circuit Court of Appeals, ïhird Circuit January 11, 1895.) 

Ne. 21 

1. Equity— Prblimiîîaet Injunction — Patent Cases. 

Upon applications for preliminary injunctions to restrain Infriugements 
of patent rights, the gênerai rule is tliat, where the validity of the patent 
has been sustained hy prior adjudication, and especially after arduous 
litigation, the only question open is that of infringement; the considération 
of other défenses being postponed until final hearing, except where there is 
new évidence of such a conclusive character that, if it had been introduced 
in the former case, it would probably hâve led to a difCerent conclusion, 
the burden of establishing whîch is on the défendant Edison Electric 
Light Co. V. Beacon Vacuum Pump & Electrical Co., 54 Fed. 678, followed. 

S. Samis. 

Upon an application for a preliminary Injunction to restrain the use by 
défendant of electric lamps infringing plaintiflr's patent, it appeared that 
the validity of the patent had been sustained in suits against several other 
infringers, but that in a suit against a certain manufacturer a preliminary 
injunction had been denied, on bis giving security for damages, on tlie 
ground that a défense not set up lu the prior litigation might defeat the 
suit, which défense, however, was set up and overrtiled in a subséquent 
case. Eeld, that the lamps made by the manufacturer who had not been 
enjoined should not be exempted from the opération of the injunction to 
be issued against the use by défendant of lamps infringing plaintiff's 
patent. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

ïhis was a suit by the Edison Electric Light Company of îsew 
York and the Edison Electric Light Company of Pennsylvania against 
the Philadelphia Trust, Safe-Deposit & Insurance Company, trustée 
under the Avill of John Crump, owner of the Colonade Hôtel, and 
Greorge E. Crump and Henry J. Crump, to restrain the infringement 
of a patent. From an order granting a preliminary injunction (GO 
Ped. 397), défendants appeal. 

Paul D. Cravath, for appellants. 

Samuel B. Huey and C. E. Mitchell, for appellees, 

Before DALLAS, Circuit Judge, and BUTLEK and WALES, Dis- 
trict Judges. 

WALES, District Judge. This is an appeal from the order of the 
circuit court of the United States for the Eastern district of Penn- 
sylvania granting a preliminary injunction against the défendants, 
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and enjoining them from using certain electric lamps, wMch are 
alleged to infringe the second claim of letters patent ]S[o. 223,898, 
dated January 27, 1880, issued to Thomas A. Edison, and generally 
known as the "Edison Filament Patent." The second claim reads 
as follows: 

"The combination of carbon filaments with a receiver made entirely of 
glass, and conductors passing through the glass, from whlch receiver the air 
Is exhausted, for the purposes set forth." 

The validity of the patent had already been sustained in the cir- 
cuit courts of the United States in other districts. Edison Electric 
Light Co. V. United States Electric Lighting Oo., 47 Fed. 454; affirmed 
by the United States circuit court of appeals for the Second circuit, 
3 G. G. A. 83, 52 Fed. 300; Edison Electric Light Go. v. Sawyer-Man 
Electric Go., 3 G. G. A. 605, 53 Fed. 592; Edison Electric Light Co. 
V. Beacon Vacuum Pump & Electrical Co., 54 Fed. 678. In the présent 
suit the validity of the patent was not directly assailed. It was admit- 
ted that the lamps used by the défendants inf ringed the second claim, 
and that the complainants were entitled to the injunction, proTided 
that certain lamps should be exempted from the opération of the 
writ, namely, the lamps which were manufactured by the Columbia 
Incandescent Lamp Company, of Missouri. The ground on which 
this exemption was demanded was that in the suit of the Edison 
Electric Light Oo. v. Columbia Incandescent Lamp Co. (in the United 
States circuit conrt for the Eastern district of Missouri) 56 Fed. 
496, a motion for a preliminary injunction had been refused, for the 
reason that the court entertained a doubt of the novelty of the 
Edison invention, notwithstanding the prior adjudications in its 
favor. The défense in that case was that Henry Groebel had, long 
before the date of the Edison patent, made an incandescent lamp, 
différent in form, but in ail essential features the same as that now 
in gênerai use; and it was on the strength of this claim, which the 
court said was supported by "a fair prépondérance of testimony," 
that the motion was denied, on the défendants giving a bond in |20,- 
000, with approved surety, conditioned for the payment of such sum, 
if any, which might be decreed against them on linal heariug. The 
same identical défense had been made before in the snit by the same 
complainants against Beacon Vacuum Pump & Electrical Go., supra, 
and, after a protracted trial and investigation, had been discredited 
and overruled. The Goebel défense was also set up in the subséquent 
case of Edison Electric Light Co. v. Electric Manuf'g Ce, 57 Fed. 
016, and was again overruled, and the decree in that case has been 
in ail respects affirmed by the United States circuit court of appeals 
for the Seventh circuit. Electric Manuf'g Oo. v. Edison Electric 
Light Go., 10 0. 0. A. 106, 61 Fed. 884. 

tn the proceedings now under review, no évidence relative to the 
Goebel claim of anticipation was submitted to the court; consequently 
we hâve nothing to do with the merits of that défense hère. We can- 
not, however, f ad to observe that such a défense comes at a late day, 
after the patent had been repeatedly sustained by the courts, and 
when its term is about expiring, and should therefore be received 
with the utmost caution. Our présent inquiry is to ascertain the rule 



D. &. INS. CO. V. EDISON ELECTRIC L. CO. 553 

of practice which has been generally followed in disposing of motions 
for preliminary injunctions against persons who are charged with the 
infringements of patents. In the Missouri case the court held that 
"complainants must show a clear right in support of a preliminary 
writ, and a défense which puts a case in doubt is sufflcient to 
defeat the application." That is the rule which govems ail applica- 
tions where the patent has not undergone prior judicial investiga- 
tion and been sustained; but in cases similar to the one before us 
"the gênerai rule is that where the validity of the patent has been 
sustained by prior adjudication, and especially after a long, arduous, 
and expensive litigation, the only question open, on motion for a 
preliminary Injunction, in a subséquent suit against another défend- 
ant, is the question of infringement, the considération of the other 
défenses being postponed until final hearing. * * * The only 
exception to this gênerai rule seems to be where the new évidence is 
of such a conclusive character that if it had been introduced in 
the former case it would probably hâve led to a différent conclusion. 
The burden is on the défendant to establish this, and every reason- 
able doubt must be resolved against him." Edison Electric Light 
Co. v. Beacon Vacuum Pump & Electrical Co., supra. This rule, 
with its exception, was followed in Edison Electric Light Co. v. 
Electric Manuf g Co., supra. In Barbed-Wire Patent, 143 U. S. 275, 
12 Sup. et. 443, 450, the suprême court, in dealing with unpatented 
devices, claimed to be complète anticipations of the patent in suit, 
the existence and use of which were proved only by oral testimony, 
used the foUowing language: 

"In vlew of the unaatlsfactory character of such testimony, arising from the 
forgetfulness of witnesses, their liability to mistakes, their proneness to recôl- 
lect things as the party calllng them would hâve them reeoUect them, aside 
from the temptatlon to actual perjury, courts hâve not only Imposed upon de- 
fendants the burden of proving such devices, but hâve required that the proof 
shall be clear, satisfactory, and beyond a reasonable doubt." 

A fortiori should such proof be exacted from infringers who at- 
tack a patent which has passed successfuUy through several previous 
contests. In the Missouri case, the court, in declining to recognize 
as of binding authority the prior décision of the circuit court of ap- 
peals for the Second circuit, said: 

"No doubt is entertalned as to the conclusive effect of that decree, hère and 

else where, as to ail matters in issue in that cause; for, although the respondent 
was not a party to that litigation, the court would not, on a preliminary mo- 
tion, consider any matter which passed to judgment in that suit. But the 
Goebel défense was not made in that suit, and therefore the case has not the 
authority on this motion which has been ascribed to it" 

It may be justly inferred from this statement that, if the subsé- 
quent décision of the circuit court of appeals for the Seventh circuit, 
which rejected the Goebel claim of anticipation, had been rendered 
at the time when the application for a preliminary injunction against 
the Oolumbia Incandescent Lamp Company was made, the writ 
would hâve been granted without controversy. 

This conclusion would seem to be suiHcient to dispose of the présent 
appeal, but the appellants hâve urged some objections against the 
order appealed from which may be briefly noticed. One of thèse 
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is that tie Edison Electric Light Company of Philadelpliia will be 
proteeted by tihe bond given to tbe complainants in the suit against 
the Columbia Company in Missouri. To tliis it may be answered that 
th.e Philadelphia Company is not a party to tlie suit in the Missouri 
district, and could not sue on the bond of the complainants therein, 
should the latter succeed in obtaining a decree for damages. The 
Philadelphia Company is a licensee, and the damages which it may 
suffer from the loss of profits by the use of the inf ringing lamps can 
be recovered only from the défendants and other infringers in the 
city of Philadelphia. Another objection is that the Edison Electric 
Light Company, by bringing its suit against the Columbia Incan- 
descent Lamp Company, thereby practically made that company 
its licensee. But since Birdsell v. Shaliol, 112 U. S. 485, 5 Sup. Ct. 
244, the law has been settled that the recovery of damages from a 
défendant, for manufacturing and selling, will not prevent the re- 
covery of other substantial damages from the défendants' vendees, 
for their profits upon reselling the patented articles. Kelley v. Man- 
ufacturing Co., 44 Fed. 19; Tuttle v. Matthews, 28 Fed. 98. It has 
been often repeated that a patentée has three distinctive rights, — 
the right to make, the right to sell, and the right- to use his patented 
articles, — and that whoever invades any one of thèse rights is an 
infringer, and liable for damages. We hâve seen that the rule 
which was adopted by the circuit court for the Eastern district of 
Missouri is applicable only in those cases where the patent has not 
been sustained by prior adjudication, and that in cases of the char- 
acter of the one before us, the unlform practice has been to require 
the défendant to place himself within the exception requiring him 
to prove his défense beyond a reasonable doubt; and we are clearly 
of the opinion that the court below, in refusing to modify its order, 
and exempt from the writ of injunction the lamps made by the 
Columbia Incandescent Lamp Company, acted in accordance with 
the established practice, and in the observance of that rule of 
comity which has always prevailed in the courts of the United States 
in like cases. Sessions v. Gould, 49 Fed. 855; Electrical Accumulation 
Co. V. Julien Electric Co., 47 Fed. 892; Cary v. Spring-Bed Co., 27 
Fed. 299; Coburn v. Clark, 15 Fed. 804; Siebert Oylinder Oil Cup 
Co. V. Michigan Co., 34 Fed. 33; Ladd v. Oameron, 25 Fed. 37. The 
decree of the circuit court is affinned. 



COLBT V. VILLAGE OF LA GRANGE. 

(Circuit Court, N. D. lUinols. January 14, 1895.) 

1. Bminent Domain— Extbnt of Power. 

Complalnant owned land adjacent to the village of L. The village began 
a proceeding in the nature of eminent domain In a state court, to obtain 
an easement over plaintiH's land for the flow of its sewage, not seeking, 
In such proceeding, to obtain any particular portion of land for a culvert, 
drain, or cesspool, but feimply proposlng to throw its sewage lipon com- 
plalnant's land, leaving him to dispose of It as he could. The village had 
no power of eminent domain, except as aceessory to its power to malse 
public improvements, including the power to construct a System of sewage 
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disposai. Edd, that nelther the power to make public improvements nor 
the power of eminent domain extended to sueh an invasion of prlvate 
property as was proposed by the village, and that the prosecution of the 
proceedings for that purpose would be enjoined. 
2. Eqdity— He Who Seeks Equity must Do Eqtjitt. 

It seems that, if it should appear that the best method of sewage disposai 
for the village Involved the use of eomplalnant's land, and he refused to 
accède to a reasonable plan, equity would décline to interfère by Injunctlon 
with the proceedings of the village. 

This was a suit by Charles L. Colby against the village of La 
Grange to enjoin the prosecution of proceedings in a state court. 
Défendant demurs to the bill. 

J. L. High and Page & Booth, for complainant. 

Eichard Prendergast and W. K. Burleigh, for défendant 

GROSSCUP, District Judge. The complainant is the owner of a 
tract of land lying within the village of Grossdale, and adjacent to 
the village of La Grange. The bill charges that the village of La 
Grange, in eflectuation of its scheme of an outlet for its sewage into 
the Des Plaines river, proposes to bring the sewage by means of 
sewer drains to the land of the complainant, and there discharge 
the same, thereby creating a nuisance upon said land, and doing 
irréparable injury to the rights of the complainant. The supplemen- 
tal bill shows that since the flling of the original bill the village has 
begun a proceeding in the nature of eminent domain in the courts 
of the state to obtain an easement over the complainant's land for 
the flow of its sewage after leaving the sewers of the défendant, 
and, in effect, asks for an injunction against the further prosecution 
of this eminent domain suit. To the supplemental bill the défendant 
now demurs, and likewise moves the court to postpone action upon 
either the original or supplemental bills until the eminent domain 
proceedings hâve been concluded. Both the demurrer and motion 
of défendant turn upon the question whether the village can lawfulîy, 
by proceedings of eminent domain, obtain an easement upon and over 
the lands of the complainant for the flow of its sewage. It is not 
proposed by this proceeding to take any particular strip of land, 
and pay the complainant its value and the incidental damages, ac- 
cording to the constitutional provisions, but simply to obtain the 
privilège or easement of discharging its sewage upon and across this 
tract of land. 

My attention has been called to no case where such an exercise of 
the right of eminent domain has ever been considered, and counsel 
on the argument hâve stated that no such cases are in existence. 
The village has no right of eminent domain whatever, except such as 
is bestowed upon it by statute. The original power in bulk, what- 
ever it may comprehend, lies in the state, and is only delegated to 
other bodies corporate by express législation. Such législation 
must necessarily be ineffectuai to carry the power claimed, unless it 
clearly évinces a législative intention to that end. 

Now, the only i)ower of eminent domain expressly conferred upon 
cities and villages is that accessory to their power to make public 
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împrovMuents. In such respect as they hâve no right to make 
public improvements, there exists no power of eminent domain. 
The latter, therefore, is limited by the field of the fonner. Now, 
what power respecting the disposition of sewage is conf erred upon 
villages? I know of none which permits them to empty their sew- 
age upon a private ownei^s land. Unquestionably they can dispose 
of it by constnicting culverts, drains, sewers, and cesspools, as ex 
pressly provided in the statute, and i)erhaps by conveying it to out- 
lylng fielda owned by such municipality for destruction and treat- 
ment, or by conveying it through intermediate tracts to natural 
drains and water courses. But clearly there is no power to dump 
it untreated, and with its distasteful and unhealthful conséquences, 
upon the property of a private owner, leaving it to him to take care 
of as best he can. The village does not seek in its proceeding to 
obtain land from the complainant for any culvert, sewer, drain, or 
cesspool, or for a locus for the treatment and disposai of the sewage, 
It proposes, simply, to throw upon the complainant's land its sewage, 
and thus compel him to provide the necessary drains, culverts, sew- 
ers, or other methods of disposing of it. Such an interprétation of 
its right would, in my judgment, go beyond the express authority 
conferred. 

This conclusion, of course, does not affect whatever rights 
the défendant may hâve growing out of the existence of a natural 
drain or water course across défendant'» lands. If such a drain 
or water course is naturaUy in existence, the défendant may be 
entitled to its use as an outlet for its sewage. And whatever right 
in this respect it has is not dépendent upon, or enlarged or in any 
way affected by, the right of eminent domain. Indeed, the right to 
condemn for the purposes sought présupposes the nonexistence of 
a natural right of outlet to the village. Both the demurrer and the 
motion of the défendant will, therefore, be overruled. 

I deem it proper to repeat what I stated on the oral argument. 
The complainant is in a court of equity, asking for an injunction 
against the defendant's proposed disposai of its sewage. The de- 
fendant is a growing village, and every considération of public health 
and justice requires that it should hâve some outlet for its sewage, 
or some reasonable means of disposing of it. If the situation is such 
that the clearly better course, both by reason of topography and ex- 
pense, is across the complainant's lands, and the complainant refuses 
to accède to a System that is reasonable and just, I am very much in- 
clined to think a court of equity would not entertain his biU for re- 
lief. I therefore suggest that, instead of going into a long trial upon 
the parties' légal and technical rights in this controversy, the défend 
ant village offer to the complainant a practical and reasonable 
scheme of sewage disposai. 
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RALSTON V. WASHINGTON & 0. R. RY. 00. (LADD et al., Interveners). 

(Circuit Court, D. Washington, S. D. January 14, 1895.) 

Rbceivees — Appointment of Opfioer of Insolvent Corporation. 

Althougli, when a court assumes control of ttie affairs of an insolvent cor- 
poration, it is préférable to take it entirely out of tlie liands of its man- 
aging offlcers, yet tliere is no inflexible rule rendering sucli offlcers in- 
éligible as receivers; and in a case where the trustée prosecuting the fore- 
closure under which the receiver is appointed is authorized by the mort- 
gage to nominate a receiver, and nominates an offlcer of the corporation, 
who is known to the judge making the appointment to be a capable, hon- 
est, and fair-minded man, who has managed the property well, under ad- 
verse circumstances, it is proper to appoint such ofiicer receiver. 

TMs was a suit by Robert Ralston, as trustée, against the Washing- 
ton & Columbia River Railway Company, for the foreclosure of a 
mortgage. W. D. Tyler, président of the corporation, vras appointed 
receiver. W. M. Ladd and others, composing the flrm of Ladd & 
Tilton, holders of bonds, intervened, and moved for the removal of 
the receiver. 

L. L. McArthur, for complainant and C. B. Wright. 
B. L. Sharpstein and John L. Sharpstein, for défendant 
WilliamSj Wood & Linthicum and J. C. Flanders, for interveners. 
John B. Allen, for receiver. 

HANFORD, District Judge. The complainant, as trustée for the 
holders of bonds of the Washington & Columbia River Railway Com- 
pany, flled his bill of complaint, setting forth a mortgage upon ail 
the property of said corporation, given to secure payment of the 
principal and interest of said bonds, and alleging, in substance, that 
installments of interest on said bonds had become due and were 
unpaid; that said corporation is insolvent; that the complainant 
had been duly selected and constituted as trustée in place of the trus- 
tée named in said mortgage, and had been requested by C. B. Wright, 
the holder of more than three-fourths of said bonds, to brin g this suit 
to foreclose said mortgage, — and praying for a decree of foreclosure 
of the mortgage, and sale of the property, and for the appointment 
of W. D. Tyler, président of said corporation, as receiver, to take im- 
médiate charge of the railway, and manage the same during the 
pendency of this suit. The mortgage contains provisions authorizing 
the trustée, in case of default in the payment of any installment of 
interest, to déclare the whole debt due, and proceed at once to fore- 
close and to hâve a receiver appointed, and to choose a receiver. 
Upon application of the complainant, after notice to the défendant 
corporation, one of the judges of this court, iu chambers, appointed 
said Tyler receiver of said corporation, with power to manage the 
business and operate the railway; and he has accepted the appoint- 
ment, and is now acting as such receiver. William M. Ladd and oth- 
ers, composing the flrm of Ladd & Tilton, obtained leave to inter- 
vene in the suit, and thereupon flled a pétition alleging that said 
flrm holds certain bonds secured by said mortgage; that the selec- 
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tion of complainant as trustée was -without tlieir knowledge or con- 
sent; tMt this suit was commenced, and said appointment of a re- 
ceiver was made, without previous notice to them, and without their 
knowledge or consent; that the foreclosure of said mortgage and 
sale of the railway at the présent tlme will necessarily cause a sac- 
riflce on their part, and by reason of facts alleged, as to the manner 
in which said C. B. Wright had induced them to exchange other 
securities for the bonds which they now hold, the suit is inéquitable; 
that said Tyler is objectionable to them as receiver, on account of 
his position as président of the défendant corporation, and his past 
and présent relations with Wright, and he is charged with having 
mismanaged the railway, and diverted its earnings for the beneflt 
of Wright. Wherefore, the interveners ask to hâve the appointment 
of Tyler as receiver set aside, and a disinterested person substituted. 
Pursuant to an order of the court requiring them to answer said pé- 
tition, ail the parties to the suit and Wright and Tyler hâve filed 
answers, and to said answers the interveners hâve excepted for in- 
suffici«ncy. Upon the hearing of said exceptions, counsel for the 
interveners, in his argument, franldy abandonçd ail the charges 
against Mr. Tyler of collusion with Wright to fraudulently mis- 
manage the railway^ and has rested his case against the receiver 
on the ground that he is an nnsuitable person to be receiver, because 
of his past connection witli llie railway as président and manager, 
and because he was nominated by the trustée in the interest of 
Mr. Wright, who owns the stock of the corporation, and, for himself 
and others, holds most of the bonds. 

In appointing this receiver, I took into account the fact that 
the mortgage authorizes the trustée to choose a receiver; and I as- 
sumed that ail the parties interested would be satisfied to hâve 
his nominee confirmed, but I was not controlled by thèse considéra- 
tions. I hâve known Mr. Tyler personally for several years, and at 
the time of acting upon said application I had perfect confidence in 
his capacity, integrity, and fairness. I considered him a suitable 
person to administer the trxist, and for that reason, mainly, gave 
him the appointment. And now, after having canvassed the situa- 
tion in the light of the showing made by the parties, respectively, 
I still hold Mr. Tyler in the same high estimation, and consider that 
his appointment was in fact prudent. I concède that, when a court 
assumes control of the affairs of an insolvent corporation, it is préfér- 
able to take it entirely out of the hands of its managing officens. 
But there is no inflexible rule rendering such officers inéligible to 
appointment as receivers. I aiso assent to the proposition advanced 
by counsel for the interveners, that the rule of managing ofiicers, 
whose mismanagement has resulted in bringing a corporation into a 
condition of insolvency, should not be perpetuated by continuing 
them or their subservient agents in charge as receivers. The Wash- 
ington & Columbia Eiver Eailway Company was organized after a 
sale of the railway and its appurtenances under a decree of fore- 
closure against another corporation, which formerly owned it, and 
which had become insolvent. The property transferred by said sale 
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was déficient in rolling stock, stations, waretouses, and necessary 
equipments, and included no right to ground for terminais and 
stations at the most important towns on tlie Une of the railway, 
other than options to purchase. During the time of Mr. Tyler's 
incumbency as président of the new company, its business has been 
seriously affected by the flnancial stringency which has prevailed 
throughout the whole country for the past three years; and yet, by 
his answer, it appears that he has so managed the property that 
he has, from its surplus earnings above operating expenses, acquired 
and paid for terminal and station ground, built station buildings 
and freight bouses, and made betterments which were absolutely 
necessary. He has honestly applied the whole income of the com- 
pany to the legitimate uses of the company. He bas not conducted 
its business so as to bring on insolvency. On the contrary, he took 
charge of an incompleted and partiallyequipped railway, overburdened 
with an interest-bearing debt, and, in hard times, has made it serve 
the public well, paid operating expenses and taxes, and actuaUy im- 
proved its condition. My conclusion is that Mr. Tyler's good man- 
agement as président of the company; his knowledge of its re- 
quirements, gained by practical expérience; his well-known charac- 
ter as a capable, honest, and fair-minded man; and the right of the 
trustée to choose a receiver, stipulated tn the mortgage sued on, — 
outweigh ail objections urged by the interveners. 'ïïieir' applica- 
tion is therefore denied. 



MANHATTAN TRUST CO. v. SIOUX CITY & N. R. CO. (HUBBARD, In- 

tei-vener). 

(Circuit Court, N. D. lowa, W. D. January 15, 1895.) 

1. Pledge — Rehtpothbcation — Rédemption bt Pledgee. 

G. and four others formed a syndicate for the construction of a rallroad. 
The necessary money was, in part, raised upon notes of the members of 
the syndicate, indorsed and negotiated by the U. Trust Co., upon an agree- 
ment that the stock and bonds of the road, when Issued, should be de- 
posited with that compaxiy to secure its indorsements. Subsequently tlie 
syndicate became Interested in another rallroad enterprise, and it was 
agreed that the securities acquired in connection therewith sliould be held 
as security for ail debts of the syndicate. More money being needed. G., 
acting on behalf of the syndicate, secured a loan from T. & Oo., pledging 
the syndicate securities therefor. Tbe U. Trust Co. knew of this transac- 
tion, and its secretary and treasurer, who was practically the sole man- 
ager of its afCairs, placed the securities in G.'s possession, whereby he was 
enabled to pledge them for the new loan. Subsequently a third loan was 
made, for the purpose of retlring the second, in which, by an arrangement 
to which T. & Co. and the members of the syndicate were parties, the 
syndicate securities were again pledged, as the property of a corporation 
controlled by the members of the syndicate, to a corporation organized 
by T. & Co. The Interest on thls loan not having been paid, the securities 
were sold, and bought in by T. & Co. Held, that the U. Trust Co. had 
consented to the rehypothecation of the securities, and could not Inslst 
upon having them applied to its security upon its indorsements, but was 
entitled to redeem them upon paying the amount due to T. & Co., and to 
hold them, as against the members of the syndicate, as security for its 
Indorsements. 
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2. Boisa Froa Piirchaseb— Substance of Tbansaction. 

BOd:, further, that T. & Oo. aectulred no rights in the securitles, as pur- 
chasers In the ordinary course of business, but that the court would look 
through the form to the substance of the thlrd loan, and would hold the 
securities subject to rédemption in the hands of T. & Co. 

This was a suit by the Manhattan Trust Company against the 
Sioux City & Northern Kailroad Company for the foreclosure of a 
mortgage. E. H. Hubbard, assignée of the Union Loan & Trust 
Company, for the beneflt of creditors, intervened for the purpose of 
asserting certain rights of his assigner in and to the stock of the de- 
fendant Company. The cause was now heard upon the intervening 
pétition, and proofs submitted. 

John C. Coombs, Spalding, Taylor & Burgess, and Wm. Faxon, Jr. 
(Henry J. Taylor, of counsel), for intervener. 

Strong & Cadwalader and Henderson, Hurd, Daniels & Kiesel, for 
défendant. 

SHIEAS, District Judge. On the 5th day of October, 1893, the 
Manhattan Trust Company, a corporation created under the laws of 
the State of New York, filed a bill in equity in this court against the 
Sioux City & Northern Eailroad Company, averring that it was the 
trustée in a mortgage execute'd by the raiiroad company, to secure 
an issue of bonds amounting to $1,920,000; that the mortgagor was 
not fulfllling the provisions of the mortgage in several particulars, 
and was permitting the mortgaged property to be inoumbered by 
liens for unpaid taxes, which might shortly ripen into tax titles under 
sales made for the delinquent taxes, and was otherwise permitting 
the mortgaged property to become incumbered and wasted; and 
therefore it was prayed that a receiver should be appointed by the 
court to take possession of the mortgaged property, and operate the 
same to the end that the income thereof should be properly used and 
applied, that the delinquent taxes should be paid, and that the prop- 
erty should be preserved for the beneflt of ail interested therein. 

E. H. Hubbard, assignée for the beneflt of creditors of the Union 
Loan & Trust Company, by leare of court, filed a pétition in interven- 
tion, for the purpose of asserting the rights and equities of the 
Union Loan & Trust Company in and to the stock of the Sioux City 
& Northern Eailroad Company, and, by consent of the complainant, 
the défendant, the Sioux City & Northern Kailroad Company, and the 
intervener, receivers were appointed by the court, who hâve since had 
possession of the mortgaged property, The questions now submitted 
to the court arise upon the original and amended pétition in inter- 
vention, flled by the assignée of the Union Loan & Trust Company, 
which are based upon the f ollowing facts : In July, 1 889, D. T. Hedges, 
John Hornick, James E. Booge, Ed. Hakinson, and A. S. Garretson 
associated themselves into what is called in the évidence "a raiiroad 
syndicate," the primary purpose being to undertake the construc- 
tion of the Sioux City & Northern Raiiroad. By a written con- 
tract dated July 3, 1889, signed by the parties above named, it 
was agreed that they should undertake the immédiate construc- 
tion of the named raiiroad from a point near Merrill Station, lowa, 
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to a junction with. the St. Paul, Minneapolis & Manitoba road, at op 
near Palisades, Dak.; it being further agreed that, for ail money 
borrowed and contracts made for tlie building and equipment of tbe 
railway, the parties should be equally liable; that ail losses and 
profits were to be equally divided; that, if it should be found best 
for one niember of the syndîcate to exécute notes for borrowed 
money and contracts for materials in his own name, the same should, 
nev^ertheless, be deemed to be the obligation of ail the parties to the 
contra et; that ail borrowed money was to be placed to the crédit 
of John Hornick, trustée, with the Union Loan & Trust Company, 
aoQd to be paid ont on his order; that the contract thus made was to 
be deposited with the Union Loan & Trust Company, and was to 
hold good until the railroad was built and ail debts connected there- 
with should be paid. The construction of the Sioux City & Northern 
Bailroad being thus entered upon, the money therefor was raised by 
executing notes from time to time, which were indorsed by the 
Union Loan & Trust Company, and sold by it to varions banks, the 
larger part of the notes being signed by John Hornick, and the re- 
mainder by the other members of the syndicate. The arrangement 
between the parties was that the stock and bonds of the road, as 
the same were issued and became the property of the syndicate, were 
to be deposited with the Union Loan & Trust Company, as security 
for the protection of the makers of the notes and of the Union Loan 
& Trust Company, as indorser of the paper negotiated by it; and, 
if sold, the proceeds were to be deposited in the Union Loan & Trust 
Company, to the crédit of John Hornick, trustée, and to be used in the 
payment of the notes signed and negotiated as above stated. 

Subsequently the named syndicate became interested in the enter- 
prise carried on under the name of the Nébraska & Western Eailway 
Company, and with the understanding that the securities and prop- 
erty acquired in connection therewith should be held as security for 
the payment of ail debts created by the syndicate in -the furtherance 
of the enterprise. Through a mortgage foreclosure, the property of 
the Nebraska & Western Eailway Company was transferred to a new 
company, known as the Sioux City, O'Neill & Western. During the 
pendency of the foreclosure proceedings, an agreement, in writing, 
under date of October 1, 1891, was entered into between J. Kennedy 
Tod & Go. and A. S. Grarretson, wherein it was recited that Garret- 
son was the holder of |2,500,000 of the mortgage bonds of the Ne- 
braska & Western Eailway Company, of 25,000 shares of the capital 
stock of said company, and 7,200 shares of the capital stock of the 
Sioux City & Northern Bailroad Company; that Garretson, on his 
own behaU and that of his associâtes, proposed to purchase the Ne- 
braska & Western Eailway at the coming foreclosure sale, and form 
a new corporation for the completion of that enterprise, and, for that 
and other purposes, Garretson needed money; that, to obtain the 
same, Garretson was to exécute and deliver to J, Kennedy Tod & Co. 
his promissory notes to the number of 20') for $5,000 each, thns 
making an aggregate of |1,000,000, and to deposit, as security therefor, 
the above-named bonds and stock of the Nebraska & Western Eail- 
v.65F.no.6— 36 
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way Company and th.e stock of the Sîous City & Northern Company. 
And the said Tod & Co. agreed that, within two months from th.e 
date of the agreement, they wouM sell the notes at par to others, or 
would themselves take them at par, and would at once advance to 
Garretson the sum of |200,000, to be used in obtaining title to the 
Nebraska & Western Eailway property; that, upon the purchase 
at the coming foreclosure sale, a new corporation should be organized, 
to take the property, and a new mortgage thereon should be executed 
to the Manhattan Trust Company, to secure an issue oî bonds at the 
rate of $18,000 per mile; and that the entire amount of bonds and 
one-half of the capital stock of the new company should be delivered 
to Tod & Co., as security in place of the bonds and stock of the Ne- 
braska & Western Company ; and that the stock of the Pacific Short- 
Line Bridge Company should be likewise pledged with Tod & Co., as 
security for the notes executed by Garretson. The foreclosure sale 
of the Nebraska & Western property was had at Omaha, Neb., on 
October 23, 1891, and was conflrmed by the court, October 28, 1891 ; 
and in December, 1891, the new company, known as the Sioux City, 
O'Neill & Western Eailway Company, was organized, and the prop- 
erty was conveyed to it, in considération of the issue of $2,340,000 of 
flrst mortgage bonds and $36,000 of capital stock. A temporary 
printed bond for $2,340,000 was flrst executed pending the prépara- 
tion of engraved bonds, which were subsequently issued; and, when 
issued, the same were delivered to Tod & Co., as security for the 
200 promissory notes executed by A. S. Garretson, and which were 
disposed of to Tarious parties by Tod & Co., the proceeds thereof 
being accounted for to Garretson, under the written agreement of 
October 1, 1891. Thus, there came into the hands of J. Kennedy 
Tod & Co., as security for the $1,000,000 of notes executed by Garret- 
son, $2,340,000 of the flrst mortgage bonds of the Sioux City, O'Neill 
& Western Railway Company, one-half of the capital stock of that 
company, 7,200. shares of the capital stock of the Sioux City & North- 
ern Eailroad Company, and the stock of the Paciflc Short-Ltne Bridge 
Company. 

In December, 1892, a further loan was made, known as the "$1,500,- 
000 loan," which seems to hâve had for its main purpose the retire- 
ment or payment of the 200 notes executed by A. S. Garretson. The 
form of this transaction was substantially as follows: The Union 
Debenture Company, a corporation organized by Tod & Co. and their 
associâtes, entered into a written contract, under date of December 
30, 1892, with Garretson, wherein it was recited that Garretson was 
the owner of 300 of the promissory notes of the Paciflc Short-Line 
Bridge Company, of $5,000 each, or $1,500,000 in the aggregate, and 
that, as security therefor, the bridge company had pledged to Gar- 
retson 2,340 of the flrst mortgage bonds of the Sioux City, O'Neill & 
Western Railway Company, and 10,200 shares of the capital stock of 
the Sioux City & Northern Railroad Company, and had authorized him 
to transf er and pledge said stock and bonds as security for the notes 
of the bridge company; and it was therefore agreed that an inden- 
ture of trust should be made to J. Kennedy Tod & Co., as trustées, 
transferring to them, in trust, the bonds of the Sioux City, O'Neill & 



MANHATTAN TRUST CO. V. SIOUX CITY & N. K. CO. 56S 

Western Bailway Company and tàe stock of the Sioux City & North- 
ern, as security for the payment of the 300 notes of the bridge Com- 
pany, and that the debenture company should undertalce the sale 
of the notes, or should purchase the same at par and accrued inter- 
est. In pursuance of this agreement, Garretson, under date of 
December 31, 1892, executed an indenture of trust to J. Kennedy Tod 
& Oo., assigning to them, in trust, 2,340 bonds of the Sioux City, 
O'Neill & Western Ratlway Company, and 14,200 shares of the 
capital stock of the Sioux City & Northern Railroad Company, as 
security for the benefit of the holders of the notes of the bridge com- 
pany. The exécution of the notes of the bridge company was brought 
about through an agreement entered into between Garretson, Hedges, 
Homick, and Hakinson, on the one part, and the bridge company, on 
the other, under date of December 31, 1892. The plan of having the 
notes to be issued signed in the name of the bridge company was 
first suggested by J. Kennedy Tod. The notes were signed and de- 
liA'ered to the debenture company, and the stock and bonds were de- 
lirered to J. Kennedy Tod & Co., as trustées. In the trust indenture 
it was provided that, in case of default in payment of any principal 
or interest for a period of 30 days, the trustées might, and, upon de- 
mand of the owners of one-half in amount of the outstanding notes, 
must, déclare the whole debt due ; and provision was also made for 
a sale at public auction of the stock and bonds, upon the written re- 
quest of the holders of a majority of the outstanding notes. The in- 
terest maturing July 1, 1893, on the notes in question, was not paid, 
and, a majority of the note holders so requesting, the whole sum was 
declared to be due, and an auction sale of the securities was had on 
September 26, 1893, at an auction room in the city of New York, 
and J. Kennedy Tod & Co., as purchasing trustées, bought in the 
2,340 bonds of the Sioux City, O'Neill & Western Railway Company, 
and 10,600 shares of the capital stock of the Sioux City & Northern 
Eailroad Company, bidding therefor the sum of |1,000,000, which was 
accounted for by giving the auctioneer a receipt to the effect that 
payment would be made by crediting on the notes the sum bid, less 
expenses. Thèse securities thus purchased are now in the possession 
of J. Kennedy Tod & Co. 

As already stated, an intervening pétition was flled in this case 
by the assignée of the Union Loan & Trust Company of Sioux City, 
lowa, the primary purpose thereof being to settle the question of the 
ownership of the stock in the Sioux City & Northern Eailroad Com- 
pany, — a question material to the proper and final disposition of the 
original case, wherein a receiver had been appointed to take charge 
of the railway property, in order to stop waste thereof; one of the 
grounds for such action being that an élection of directors by 
the stoclcholders could not be had, owing to the dispute over the own- 
ership of a majority of the capital stock of the company. The ground 
taken in support of the claim on behalf of the Union Loan & Trust 
Company is that the agreement between the members of the syndi- 
cate rendered aU the bonds and stock which were derived from the 
opérations of the syndicate liable for the debts of the syndicate; and 
that the trust company indorsed the syndicate paper in reliance upon 
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this security; and that, being now liable on the sjTidicate paper by 
reason of its indorsement, it is entitled to demand the application 
of the aecurities, or the proceeds thereof, to the payment of the 
debts upon which it is liable. 

XJnder the arrangement entered into between the members of the 
syndicate and between the syndicate and the trust company, it seems 
clear that the trust company, as against the members of the syn- 
dicate, is entitled to the beneflt of the securities which were placed 
in its possession, and upon the faith of which, it may be assumed, 
it indorsed the syndicate paper. If thèse securities were now in tbe 
actual possession of the trust company, it would hâve the right to 
insist that the syndicate could not withdraw or dispose of the same, 
except for the purpose of paying the notes indorsed by the trust 
company, the proceeds of which were used in creating or procuring 
the securities in question. It is claimed on behalf of the trust com- 
pany that it has been wrongfuUy deprived of the actual possession of 
thèse securities, and that it is not bound by the transaction whereby 
the possession thereof has been transferred to Tod & Co., as herein- 
before recited. While there is some force in this contention, still, 
taking the entire évidence into considération, it is fairly deducible 
therefrom that the trust company parted with the possession of the 
securities, knowing that it was intended to rehypothecate them. It 
is entirely clear that E. R. Smith, the secretary and treasurer of the 
trust company, dealt with thèse securities as though he had fuU au- 
thority f rom the company so to do, and he obeyed Garretson's instruc- 
tions in regard to the same without demur; and it does not appear 
that the trust company, or any officer thereof, ever objected to such 
disposition of the securities; and, furthermore, so far as the eyidence 
in this case discloses, the gênerai management of the business of 
the trust company was intrusted to Smith, with but little, if any, 
supervision on part of the directors or other ofBcers of the corpora- 
tion. 

In the case of Martin v. Webb. 110 U. S. 7, 3 Sup. Ct. 428, the su- 
prême court, in deciding the question of the authority of a baak 
cashier, held that: 

"As the executive officer of the bank, he transacted Its business under the 
orders and supervision of the board of directors. He is their arm in the man- 
agement of its financial opérations. While thèse propositions are reco^ized 
in the adjudged cases as sound, it is clear that a banking corporation may be 
represented by its cashier— at least, where its charter does not otherwise pro- 
vide— in transactions outside of hls ordinary duties, without his authority to 
do so being in writing, or appearing upon the record of the proceedings of the 
directors. His authority may be by paroi, and coilected from clrcumstances. 
It may be infen-ed from the gênerai manner In which, for a period sufflcieatly 
long to establish a settled course of business, he has been allowed, without 
Interférence, to conduct the afCairs of the bank. It may be implled from the 
conduct or acqulescenoe of the corporation, as represented by the board of 
directors. When, during a séries of years, or in numerous business transac- 
tions, he has been permitted without objection, and in his officiai capacity, to 
pursue a particular course of conduct, it may be presumed, as between the 
bank and those who in good faith deal with it upon the basis of his authority 
to represent the corporation, that he has acted in conformity with instruc- 
tions received from those who bave the right to control its opérations. Di- 
rectors cannot, in justice to those who deal with the bank, shut their eyes to 
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what Is going on around them. It Is thelr duty to use ordinary diligence In 
ascertalning the condition of Its business, and to exercise reasonable control 
and supervision of Its officers. » » • That which they ought, by proper 
dUigence, to hâve known as to the gênerai course of business in ttie bank, 
they may be presumed to hâve known in any contest between the corporation 
and those vcho are justifled by the circumstances in dealing with its offlcers 
upon the basis of that course of business." 

Tàe facts in the case now before the court bring the same fairly 
within the rules thus enunciated by the suprême court, and justify 
the conclusion that it is not now open to the trust company to repu- 
diate the acts of its secretary and treasurer in regard to thèse se- 
curities, by whose action, in plaeing the same in the possession and 
under the control of Garretson, the latter was enabled to repledge 
the same as security for further advances. On the other hand, it 
does not appear that the trust company intended to whoUy abandon 
ail claim to or interest in thèse securities. In order that the stock 
and bonds and the properties they represented should become valu- 
able, it was necessary tbat the enterprises which they were based 
upon should be carried through, and this required the procurement 
of additional funds. To this end, Garretson undertook the negotia- 
tions with Tod & Co. and the Union Debenture Company already re- 
«ited; and the fair inference from the en tire évidence is that the 
trust company consented to the repledging of thèse securities, in order 
that further funds might be procured for carrying on the work in 
question; but, by so doing, it did not abandon its lien upon or equity 
in the securities, but only subordinated its rights to those created by 
the repledging of the securities. Thus, if it appeared that Garretson 
had repaid ail the moneys borrowed on thèse securities, and the same 
had been returned to him, it would be open to the trust company to 
insist that the securities should be applied to the payment of the 
syndicate paper, indorsed by it in accordance with the original agree- 
ment of the parties. 

There is nothing in the évidence which justifies the holding that 
the trust company has been deprived of its équitable right to thèse 
securities for the purpose indicated, unless such resuit has been 
brought about through the auction sale and purchase of tbe securities 
by Tod & Co., under the circumstances already detalled. 

The détermination of the rights and equities of the parties largely 
dépends upon the transaction carried on in the name of the Pacific 
Short-Line Bridge Company. On behalf of the défendant, it is 
claimed that they and the holders of the bridge notes are entitled to 
protection against the equity of the trust company, on the ground 
that they are holders of thèse notes, negotiable in form, and pur- 
chased in the ordinary way of business, and, as owners of the notes, 
they hold the securities pledged to secure the same, free from ail 
equities on behalf of the trust company. The évidence clearly shows 
that the notes in question were not purchased in the ordinary way 
of business, nor were they in fact issued by the bridge company in 
connection with the business of that company. It appears in the évi- 
dence that in December, 1892, negotiations were pending between 
Garretson and Tod & Co. in regard to procuring a loan of |1,500,000, 
the intent being to use the proceeds thereof in extinguishing the 
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f 1,000,000 loan' previoTisly madè, and evidenced by Garretson's Per- 
sonal notes, and the surplus was to be used by Garretson in further- 
ance of the Sioux City, O'Neill & Western enterprise. It seems that 
it was originally the purpose of Tod & Co. to base this proposed loaa 
upon notes to be issued by the Sioux City, O'Neill & Western EaU- 
way Company; but it was found that, under the statutes of Ne- 
braska, that company could not lawfully issue notes to the neees- 
sary amount; and on December 21, 1892, a telegram signed by 
Strong & Cadwalader, who were attorneys for Tod & Co., was sent 
to Carrëtson, saying: 

"On examination, flnd rallroad cannot lawfully make notes, présent In- 
debtedness being almost to limlt. Tod suggests bridge company do It, and we 
can prépare papers on that theory. Who are oiBcers of the bridge company? 
Please arrange hâve directors of that company meet to pass resolutions we 
will send, and you should hâve on Saturday." 

Following the suggestion thus made, it was in form arranged that 
the bridge company, then absolutely insolvent, should ostensibly pur- 
chase from the syndicate $2,340,000 of the first mortgage bonds of 
the Sioux City, O'Neill & Western Kailway Company, and the entire 
capital stock of the Sioux City & Northern Railroad Company, less 
4,200 shares, and should exécute, in payment therefor, its promissory 
notes for |1,500,000, payable to the order of A. S. Garretson; that 
the notes and stock and bonds should be pledged to the debenture 
company, which company was to advance or secure an advance of 
money thereon; and the stoclc and bonds were to be placed in thfr 
hands of J. Kennedy Tod & Co., as trustées, to be held as seeurity 
for the payment of the notes issued in the name of the bridge com- 
pany. 

From the évidence in this case, it clearly appears that J. Kennedy 
Tod & Co. and the Union Debenture Company were not only fuUy 
acquainted with the circumstances surrounding the exécution of the 
notes of the bridge company, but in f act they were active participants 
in the entire transaction. The évidence shows that thèse notes were 
not issued by the bridge company in furtherance of its business, or 
for a considération moiàng to it; and it afflrmatively appears that 
the persons occupying the position of directors of the bridge company, 
when ostensibly authorizing the purchase of the railroad stock and 
bonds, and the issuance of $1,500,000 of promissory notes therefor, 
were not in fact aoting on behalf of the bridge company, but were 
obeying the dictation of the syndicate and J. Kennedy Tod & Co., and 
were in truth acting in fraud of the riglits of the bridge company and 
its stocldbolders. In fact, the use that was made of the bridge com- 
pany's name, as the maker of the notes in question, was clearly un- 
authorized and fraudulent; and the formai exécution of the notes in 
its name, and of the contract of December 31, 1892, with the syn- 
dicate, did not create any binding obligation on the company in favor 
of the other parties to the transaction, or those holding under them 
with knowledge of the facts. In the face of the facts developed in 
the évidence, it cannot be held that the Union Debenture Company, 
J. Kennedy Tod & Co., the railroad syndicate, or parties holding un- 
der them, hâve any enforceable rights against the bridge company^ 
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growing out of the transactions in question, or based upon the notes 
or contract alleged to hâve been executed in the name of that Com- 
pany; nor can a good title to or interest in the raUroad bonds and 
stocks in question be founded upon the title of the bridge company 
thereto. The use of its name in thèse transactions was in reality a 
matter of form, and was so understood by ail the parties in interest ; 
and a court of equity, in now dealing Avith the rights of the par- 
ties, is justified in disregarding the form given to the transaction, 
and should be governed by the real substance thereof, which appears 
to be as follows: A railroad syndicate was formed, primarily to tu- 
sure the construction of the Sioux City & Northern EaUroad, but sub- 
sequently it became interested in the Sioux City, O'Neill & Western 
Kailway, the Pacific Short-Line Bridge, and perhaps other enter- 
prises. The money needed in thèse opérations -was partly procured 
through the agency of the Union Loan & Trust Company, it being 
agreed that the securities acquired in the opérations of the syndi- 
cate should be held for the common benefit and protection of the 
members thereof, and also for the protection of the Union Loan & 
Trust Company, as indorser of the syndicate paper. In the progress 
of time, Garretson, needing more money to meet the demands upon 
him, procured advances from J. Kennedy Tod & Co., and pledged the 
syndicate securities therefor. When. the $1,500,000 loan was ar- 
ranged for, the other members of the syndicate knew of the use that 
had been made by Garretson of the syndicate securities, and ac- 
quiesced therein, and participated in the transactions resulting in 
the loan of $1,500,000. The Union Loan & Trust Company con- 
sented to the pledge of the securities, and must be held to be bound 
thereby, in so far that it cannot assert its equities to the securities 
except in subordination to the equities growing out of the rehypothe- 
«ation of the same. In short, the facts are that the railroad syn- 
dicatQ, in December, 1892, negotiated a loan through J. Kennedy Tod 
& Co., and, with the assent of the Union Loan & Trust Company, 
pledged as security therefor the stock and bonds in question. Under 
thèse circumstances, before the Union Loan & Trust Company can 
reclaim the securities for its protection as indorser of the syndicate 
paper, it must pay oflE the loan made on the faith of the pledge 
thereof. The fact that the use of the name of the bridge company 
may hâve been unauthorized does not def eat the équitable lien created 
by the actual pledge of the stock and bonds. Brushing aside ail con- 
nection of the bridge company with the transaction, the fact remains 
that the syndicate procured the loan of the $1,500,000 by pledging 
the stock and bonds as security therefor; and the equity in the securi- 
ties thus created is superior to that existing in favor of the trust 
company, because it is accompanied with the possession of the 
bonds. 

It is urged on behalf of the intervener that the loan of $1,500,000 
was rendered usurious by the payment of a commission of 3^ per 
cent to the debenture company for floating this loan. It is not nec- 
essary to consider at length the légal questions discussed by counsel 
in connection with this matter of usury. Even if it were open to the 
intervener to plead usury in a contract for the loan of money, to 
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which contract the trust eompany was not a party in any form, ne^- 
ertheless, when the aid of a court of equity is inToked, equity must 
be done, and that requires the payment of the sum. advanced, -with 
interest. TifEany v. Institution, 18 Wall. 375 ; Pom. Eq. Jur. § 937. 

Oounsel for J. Kennedy Tod & Ce, when the testimony was taken, 
interposed many objections to the competency of particular évidence 
offered, and also to the form of many of the questions put to the wit- 
nesses, and they hâve submitted a full brief in support of thèse objec- 
tions. In the view taken of the case, it has not seemed necessary to 
consider thèse objections. The main f acts of the transaction, and those 
upon which the conclusion of the court is based, are shown by com- 
pétent évidence, not objected to, and this obviâtes the need of con- 
sidering the exceptions at length. 

Tlie conclusion reached is that the Union Loan & Trust Company 
is in equity, as against the syndicate, entitled to enforce the agree- 
ment that the securities belonging to the syndicate should be ap- 
plied to the payment of the syndicate notes indorsed by the trust 
eompany; that this right, however, is subordinate to the right and 
equity created by the pledge of thèse securities to J. Kennedy Tod 
& Co., as trustées, to secure the loan of |1,500,000 ; that the right of 
the trust eompany in this respect is not other nor greater than that 
of the syndicate ; that, in seeking rédemption of thèse securities, nei- 
ther the syndicate nor the trust eompany can be permitted to ques- 
tion the validity of the varied moneyed transactions preceding the 
loan of the |1,500,000, and which led up thereto, as the parties in in- 
terest therein are not ail parties to this suit, and cannot be made 
such; that to enable the syndicate, as matters now are, to reclaim 
thèse securities, it would be incumbent on them to repay the loan, 
principal and interest, which they obtained by pledging the securities, 
and the trust eompany is under like obligation. The deeree will 
therefore be to the effect that the intervener, as assignée of the Union 
Loan & Trust Company, is entitled to redeem the securities in ques- 
tion upon payment to J. Kennedy Tod & Co., as trustées, within a 
reasonable time, to be named in the deeree, of the sum of $1,500,000, 
with interest at the rate of 6 per cent, per annum from December 30, 
1892, payable semiannually, up tô the date of payment by the inter- 
vener; that upon payment of the sum due or tender thereof by 
said intervener,- to said Tod & Co., trustées, ail claim, right, title, 
or equity in said securities on behalf of said J. Kennedy Tod & 
Co., as trustées or otherwise, shall terminate, and said securi- 
ties shall be delivered to said intervener, ail proper and necessary 
transfers being executed by said Tod & Co. to fuUy transfer said 
securities to said assignée; that, if said intervener shall fail or re- 
fuse to pay or tender the amount necessary to redeem the securities, 
then the intervening pétition shall be dismissed; that the costs 
shall be equally divided; and that the court shall hâve and retain 
jurisdiction for the purpose of making aU f urther orders and decrees 
necessary to enforce and protect the rights of the parties, as estab- 
lished by the présent deeree. 
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EASTERN BUILDING & LOAN ASS'N V. DENTON et aL 

(Circuit Court of Appeals, Sixth Circuit February 5, 1895.) 

No. 225. 

FOKBOLOSURE OP MOBTQAGKS — MtTLTIFABIOUSNBBS. 

Where one gives to the same person two mortgages, each coverlng a 
separate lot, and securing a différent loan, and tlie lots bave slnce been 
conveyed to différent persons, who are made défendants, a bill to fore- 
close both mortgages in one suit is multifarlous. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Suit by the Eastern Building & Loan Association against John 
A. Denton and others to foreclose two mortgages. A demurrer to 
the bill was sustained, and complainant appeals. 

In this case tlie complainant flled its bill in the court below for the pur- 
pose of foreclosing two several mortgages. The mortgages originated in the 
manner following: On the Ist day of July, 1891, the complainant made 
two separate loans of money to John S. Buchanan and A. A. Crabbs, each, 
of which was for the sum of $1,819.53. For each of thèse several loans the 
défendants Buchanan and Crabbs gave thelr joint promissory notes, and to 
secure the notes given for one of said loans exeeuted to complainant a mort- 
gage on lots 5 and 6, in blocli 28, in the town of Dayton, ïenn. To secure 
the notes given for the other loan, they gave another mortgage to complainant 
on lots 7 and 8 in the same blocli. Both of thèse mortgages were duly regis- 
tered. The makers of the notes pald somethlng over one-fourth of the 
amount due on each of the loans. Subséquent to the registration of the 
mortgages, the mortgagors, Buchanan and Crabbs, conveyed lots 5 and 6, 
being the lots covered by one of the mortgages, to the défendant Swabey, 
who went into possession thereof; and also conveyed to défendant Denton 
lots 7 and 8, being the lots covered by the other of said mortgages, and the 
grantee took possession of those lots. The makers of the notes being in de- 
fault in respect to the remainder of the loans, the mortgagee flled this 
bill to foreclose them both in one suit. The amount due upon each of the 
mortgages, exclusive of interest, is less than the sum of $2,000; but the 
amount due on both of them exceeds that sum. It is alleged In the bill that, 
prior to the conveyances to Swabey and Denton, the défendants entered into 
a fraudulent combination for the purpose of defrauding complainant, and 
hoped to deprive the jurisdictlon of the Unitedi States court The bill prayed 
for foreelosure, and for gênerai relief. No défense was made by Buchanan 
and Crabbs, but the défendants Swabey and Denton appeared, and demurred 
to the bill on the ground that it is multifarlous, in that it seeks the fore- 
elosure of two separate and distinct mortgages in one suit; and because 
there is a misjoinder of parties défendant, in that each défendant bas no inter- 
est in the two lots which were conveyed to the other; and because, also, the 
matter in dispute, in respect to each mortgage, does not exceed $2,000. The 
complainant moved for the appointment of a receiver of the rents and profits 
of the mortgaged promises pendente lite, on the ground that the security was 
insufflcient. The court below sustained the demurrer and dismissed the bill 
as to the défendants Swabey and Denton, and denied the motion for a re- 
ceiver. The opinion of the court below shows that the ground on which the 
demurrer was sustained was that of multifariousness in the bill. The com- 
plainant appeals, and assigns as error the action of the court below In sustain- 
ing the demurrer, and in refusing to appoint a receiver. 

T. M. Burkett, W. B. Miller, and F. L. Mansfleld, for appellant. 
Pritchard & Sizer, for appellees. 

Before TAFT and LUKTON, Circuit Judges, and SEVERENS, 
District Judge. 
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SEVEKENS, District Judge, having stated the case as above, de- 
livered the opinion of the court. 

It hasbeen frequently observed, in cases where the question of 
multifariousness has been involved, that it is difflcult to state anj- 
clear and deflnite rule governing the subject, and that it is difficult, 
also, to reconcile the various cases in which the doctrine has been 
applied. Several différent attempts hâve been made to state the 
gênerai rule governing the subject, from which it would seem to re- 
suit that a bill is to be regarded as multifarious when it embraces 
two or more distinct subjects of litigation. Daniell, Ch. PI. & Prac. 
334; 1 Beach, Mod. Eq. § 115. In such cases it is sometimes at- 
tempted to join separate and distinct claims against the same de- 
fendant; in others, separate and distinct claims are asserted against 
several défendants. With respect to the flrst class, the courts hâve 
been more disposed to treat the matter as one of convenience, and 
hâve been rather disinclined to entertain the objection where the 
rights of the parties could be fairly worked out, and justice fully 
administered. In respect to the last class, the objection has been 
quite uniformly sustained. Emans v. Emans, 13 N. J. Eq. 205; 
Brewer v. Norcross, 17 N. J. Eq. 219; Sanbom v. Dwinell, 135 
Mass. 236; Keith v. Keith, 143 Mass. 262, 9 N. E. 560; Boyd v. Hoyt, 
5 Paige, 65; Swift v. Eckford, 6 Paige, 22. A gênerai test by which 
the propriety of joining several subjects of litigation in one bill 
would seem to be whether there is any élément in the controversy 
which forms an intrinsic connection between the subjects, the dé- 
termination of which, one way or the other, would affect the re- 
lated matters in issue; or whether, on the other hand, the matters 
are so distinct and isolated from each other as that the détermina- 
tion of the one does not control or affect the other matter in contro- 
versy, or the other parties who represent the interests therein in- 
volved. The subject was fully considered in the case of Gaines v. 
Chew, 2 How. 642. In that case the legatee, claiming several estâtes 
under a will, flled a bill against the executors of a former will, which 
was alleged to be void, and the devisees therein, for an accounting 
of lie dealings with the estate, and also various parties who held in 
severalty lands conveyed to them by the executors. The objection 
that the bill was multifarious was taken by the défendants in their 
défense, but the objection was overruled, aud it was held by the 
suprême court that the question of the validity of the will was a 
vital one in the case, and that, as ail the défendants were interested 
in that question, it furnished a common bond, which held ail the 
issues together. The question was again considered in the case of 
Brown v. Guaj-antee Trust Co., 128 TJ. S, 403, 9 Sup. Ct. 127, where 
the rules governing the subject were stated in considérable détail. 
In the course of the opinion delivered in that case by Mr. Justice 
Lamar, it is saîd at page 412, 128 U. S., and page 127, 9 Sup. Ct : 

"It is not Indispensable that ail the parties should hâve an Interest in ail 
the matters contained in the suit; it will be sufficient if each party has an 
interest in some material matters in the suit, and they are conneeted with the 
others;" citing Addison v. Walker. 4 Younge & C. 443; Parr v. Attorney 
General, 8 Clark & F. 409; Worthy v. Johnson, 8 Ga. 236. 
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The italics in this quotation are our owq, but they iadicate the 
limitation of the principle which renders it permissible to joiu_ dif- 
férent matters in the same suit. Illustrations of the rule are given 
in Story, Eq. PI. § 272, as foUows : 

"Thus, if an estate should be sold in lots to différent persons, the purchasers 
could not join in exliibiting one bill against the vendor for a spécifie perform- 
ance, for each party's case would be distinct, and would dépend upon its 
■own peculiar circumstances; and therefore there should be a distinct blU 
upon each contract. On the other hand, the vendor, in the like case, would 
not be allowed to file one bill for a spécifie performance against ail the pur- 
'Chasers of the estate for the same reason." 

The facts in the présent case furnish an equally pertinent illustra- 
tion. The loans were separate and distinct, and the mortgages secur- 
ing the respective debts were of separate parcels of land. The lands 
had passed into the hands of subséquent purchasers, neither of whom 
has any interest whatever in the land purchased by the other; and 
thèse purchasers are made défendants. It is clear that their de- 
murrer for multifariousness is weU founded. 

No facts are stated in the bill in support of the allégation that 
the défendants combined to defraud complainant of its rights, and 
there is no allégation that the conveyances were made with an in- 
tent to defeat the jurisdiction of the United States court. The com- 
bination for such a purpose, and making the conveyances to accom- 
plish it, are not well pleaded, and therefore not admitted by the de- 
murrer. We do not mean to imply, however, that the suit would 
not hâve been multifarious if it had been brought before those con- 
veyances against the mortgagors only. The motion for the appoint- 
ment of a receiver was addressed to the discrétion of the court, and 
its action in refusing it cannot be assigned as error. Besides, it is 
Dot such an order as constitutes the basis for an appeal, being 
merely interlocutory. The decree and order of the court below 
«hould be afflrmed. 



In re CHIN YUEN SING. 
(Circuit Court, S. D. New ïork. November 5, 1894.) 

1. Immigration— RiGHT of Alibn to Admission — Power of Court on Habbas 

Corpus. 

Under the provision of the suntlry civil appropriation act oî August 18, 
1894, making final the décision of the immigration or customs officiais 
upon the right of an alien to admission to the United States, the only 
questions into which a court can inqulre upon habeas corpus seeking the 
discharge of the relator from restraint by the coUector of customs are 
whether the relator is an alien, and whether the collecter has made a 
décision. 

2. Same— Décision by Collector. 

ïhe signing by the collector of a return to a writ of habeas corpus, 
stating that he has decided adversely to the relator's right to admission, is 
in itself a décision. 

This was a pétition for a writ of habeas corpus by Ohin Yuen Sing, 
a Chinese person, alleging that he was illegally restrained of his 
liberty by the collector of the port of New York. 
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B. 0. Qietwood, for the motion. 

W. Macfarlane, U. S. Atty., opposed. 

LAOOMBE, Circuit Judge. The relator, a Chînese person, who 
was formerly a résident of this country, contends tliat upon facts 
which he offers to prove he is entitled to entry. This court cannot, 
however, go into that question. In tlie sundry civil appropriation 
act of August 18, 1894, tliere is found this paragraph: 

"In every case where an alien Is excluded from admission into the United 
States under any law or treaty now exlsting or hereafter made, the décision 
of the approprlate Immigration or customs officers, if adverse to the admis- 
sion of such alien, shall be anal, unless reversed on appeal to the secretary of 
the treasury." 

Under the décision of the suprême court in Fong Yue Ting v. 
U. S., 149 U. S. 698, 13 Sup. Ct. 1016, the power of congress to con- 
flde such décision exclusively to executive ofûcers must be accepted 
by this court. The act itself leaves nothing for this court to inquire 
into, save only whether relator is an "alien," which is not disputed, 
and îvhether the coUector has "made a décision." On this latter 
point, the retum, in which he states that he has decided adversely 
to admission, is conclusive. Even if he had not so decided when 
the writ was applied for, the signing of such a return is itself a dé- 
cision. Relator remanded. 



In re CHIN YUBN SING. 

(Circuit Court, S. D. New York. December 3, 1894.) 

Immigration— PowEB dp Coubt on Habeas Corpus. 

The provision in the sundry civil appropriation act of August 18, 1894, 
mailing final the décision of the immigration or customs officiais upon the 
right of an alien to admission to the United States, is not inconsistent 
wlth the act of May 5, 1892, provlding for a writ of habeas corpus, "which 
shall be heard and determined promptiy," but upon the return to the 
writ the court can only inquire whether the relator Is an alien, and 
whether the approprlate officer has made a décision. 

This was an application for a rehearing of a pétition for a writ 
of habeas corpus by Chin Yuen Sing, a Chinese person, alleging 
that he was illegally restrained of his liberty by the coUector of the 
port of New York. 

B. C. Chetwood, for the motion. 
W. Macfarlane, U. S. Atty., opposed. 

LAOOMBE, Circuit Judge. There is nothing in the brîef filed 
upon reargument which calls for a modification of the ruling hereto- 
fore made in this case. It is no doubt true that spécial laws will not 
be construed to be repealed by subséquent gênerai laws, imless the 
intent so to do is expressed or plainly implied. But hère there is 
no diificulty in construing both acts together. The earlier one (of 
May 5, 1892) providing for a writ of habeas corpus, "which shall be 
heard and determined promptiy, without unnecessary delay," is not 
repealed ; but when the return to the habeas is filed the court is con- 
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flned to an examination of the two questions whether relator is an 
alîen and whether the appropriate immigration or customa offlcer 
has decided adversely to his admission. A precisely similar provi- 
sion is found in the act of March 3, 1891 (chapter 551), concerning 
immigrants other than Chinese, and which was before the suprême 
court in Nishimura Ekiu's Case, 142 U. S. 660, 12 Sup. Ct 336. The 
provision now under discussion, wlilch is found in the appropriation 
act of 1894 under the subhead "Enforcement of Chinese Exclusion 
Act," is manifestly intended to conform the practice in the case of 
Chinese persons to that already established for other aliens. The 
■writ must stand dismissed. 



CHEMICAL NAT. BANK OF NEW YOBK v. ARMSTRONG. 

(Circuit Court of Appeals, Sixth Circuit February 5, 1895.) 

No. 56. 

1. National Banks— Bokbowin& Monby — Powek of Ofpicbes. 

A national bank, whose vice président borrows money In Its name of 
another bank, and appropriâtes it to his own use, is not liable therefor, 
unless he was specially authorlzed to borrow the money, or his act was 
ratlfied. 8 O. C. A. 155, 59 Fed. 372, modlfied to accord with Bank v. Arm- 
strong, 14 Sup. Ct 572, 152 U. S. 346. 

8. Samb— Insolvbnct— DiviDENDS— Interbst. 

The receiver of an insolvent bank wlthdraws his offer to allow part of 
a claim by flllng a pleadlng in the proceedings denying the liability of 
the bank on the clalm, and the Interest on dividends should be allowed 
the owner of claim as though no sucli offer had been made. 

On rehearing. Modifled. For former opinion, see 8 0. C. A. 155, 
59 Fed. 372. 

Before TAFT and LUETON, Circuit Jndges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge. This case is before the court on two 
motions for a rehearing. The original opinion of the court filed at 
the last term is to be found in 16 U. S. App. 465, 8 C. C. A. 155, amd 
59 Fed. 372. The controversy related to the allowance of a claim for 
more than |300,000 in favor of the Chemical National Bank of New 
York, against David Armstrong, the receiver appointed by the 
comptroUer of the currency to take charge of the assets of the 
Fidelity National Bank of Cincinnati, and to distribute the same in 
accordance with law to the persons properly entitled. The claim 
of the Chemical Bank was based on a loan made by it, as it sup- 
posed, to the Fidelity Bank, at the instance of E. L. Harper, the 
vice président of the Fidelity Bank. The loan was evidenced by 
a certificate of deposit for the amount of the loan, signed by the 
cashier of the Fidelity Bank, payable to E. L. Harper, and indorsed 
by him in blank. It was secured by a large amount of collatéral, in 
the form of commercial paper. The amended answer of Armstrong, 
in the court below, averred that the alleged loan was made by E. L. 
Harper without authority, and that the funds obtained were never 
used by the Fidelity Bank, but were taken by Harper to his own 
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use, and the liability of tte Fldelity Bank for the loai^ or any part 
of it, was tàerefore denied. The issue thus made was not pressed 
by counsel for the receiver, and was decided against Mm, both in 
the circuit court and in this court, in the original opinion flled in 
this case. The décision hère was made practically without argu- 
ment by counsel, and is disposed of in our former opinion in a 
sentence. 

The main question discussed when the case was flrst heard in 
this court was whether a creditor of the Fidelity Bank,- holding col- 
latéral at the time of the declared insolrency, was obliged, in prov- 
ing his claim against the insolvent bank, to réduce it by the amount 
coUected on the collatéral after the declared insolvency, and before 
the allowance of the claim. This court held that the claim of the 
creditor against the fund in the hands of the receiver must be 
allowed for the full amount due, with interest down to the time of 
the declared insolvency of the bank, without respect to the collatéral 
Ihen held or to collections made on it thereafter. No motion for a 
rehearing was made or granted upon this point, and the ruling of 
this court thereon remains unchanged. 

Another question considered in the former opinion was in respect 
to the right of the claimant bank to hâve interest paid to it on 
dividends, the payment of which had been long delayed after the 
time when similar dividends were paid to ail the other creditors. 
Upon this question the appellant conceived that, by the former 
«P'inion of this court, injustice had been done to it by allowing too 
small an amount for interest, and a motion was therefore made on 
its behalf for a rehearing thereon. An examination of the record 
led us to grant the motion. Pending that motion, no mandate 
could, under the rules of this court, issue to the circuit court. 
While the case thus remained within the breast of this court, and 
oompletely subject to its contrç-l, the suprême court of the United 
States decided and announced its opinion in the case of Bank v. 
Armstrong, reported in 152 U. S. 346, 14 Sup. Ct, 572, in wihich it 
was held that the borrowing of money by a bank, though not illégal, 
Is so much ont of the course of ordinary and legitimate banking 
business as to require those making the loan to see to it that the 
offlcer or agent acting for the bank had spécial authority to borrow 
money, and that where no such spécial authority appears, and no 
ratification of the unauthorized act is shown, the bank is not liable. 
Therefore the receiver made a motion for a rehearing on the ques- 
tion whether there was any liability at ail of the Fidelity Bank to 
the Chemical Bank on the claim asserted and heretofore allowed by 
this court. The action of the circuit court in allowing the claim 
at ail was assigned for error on the cross appeal by the receiver, 
and, as already stated, though not pressed, was nevertheless before 
this court for décision. Because the court still had the case under 
its control, and no mandate had gone down, and because the décision 
of the suprême court of the United States seemed to throw a new 
light on the (juestion heretofore decided against the receiver, it was 
deemed proper to grant the motion to rehear the question. The 
fact that the point was not pressed by counsel for the receiver at 
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the original hearing doubtless vested a discrétion in this court to 
refuse to rehear the issue now urged. We would not by our action in 
this case wish to establish a précèdent that this court will rehear 
any case upon a question lurldng in the record, and not pressed at 
the first hearing, because, in a subséquent décision of the suprême 
court, a principle is established by whioh such question must be 
decided in a différent way, and a différent conclusion in the case 
reached. In this case, however, the moving party is a trustée 
appointed, not by the beneflciaries, but by the comptroller of the 
currency, and we feel disposed to exercise the discrétion which we 
hâve in favor of a trust fund thus administered, which we might not 
exercise in favor of parties representing their rights in person. 

The suprême court, in its conclusion in Bank v. Armstrong, différa 
from the décisions of several state courts upon the same or kindred 
questions. In Bank v. Sullivan, 11 Wldy. Notes Cas. 362, the su- 
prême court of Pennsylvania used this language: 

"We hâve no doubt of the power of national banks to borrow money by 
means of negotiable paper, made or indorsed for their accommodation, and 
that they are bound by the contract of their présidents or cashiers to indem- 
nify the person who may hâve accommodated them with his crédit. It is a 
usual banking opération, and, unless expressly prohibited, would be necessa- 
rily implied in every bank charter." 

In Barnes v. Bank, 19 N. Y. 152, a state bank of New York was 
held bound by a certiflcate of deposit issued by its cashier to évi- 
dence a loan made to the bank, although the cashier made the loan 
and used the proceeds for his individual purpose. The same prin- 
ciple was applied in the case of Coates v. Donnell, 94 N. Y. 168. 
Barnes v. Bank is cited with approval by the suprême court of the 
United States in the case of Merchants' Bank v. State Bank, 10 Wall. 
604. The same principle is recognized and approved in Donnell v. 
Bank, 80 Mo. 165; Sturges v. Bank, 11 Ohio St 153, 167; Kockwell 
V. Bank, 18 Wis. 653; Ballston Spa Bank v. Marine Bank, 16 Wis. 
120, 134; Morse, Banks, § 160. The effeet of the foregoing cases 
is that it is within the usual course of banking business for a bank 
to borrow money, and that the generally recognized authority of 
the cashier or of the managing offlcer of the bank extends to 
making such loans, and that, therefore, any one dealing with such 
officer has the right to rely on the existence of such authority unless 
the contrary appears. That the right to borrow money is incident 
to the banking business is decided by the judicial committee of the 
pri^^y council in Bank v. Breillat, 6 Moore, P. C. 152, 193-195, and 
by the court of appeals of New York in Curtis v. Leavitt, 15 N. Y. 9. 
The effeet of the décision in Bank v. Armstrong is to make the 
above rule as to the authority of a cashier to borrow money for 
the bank inapplicable to national banks ; and the question to be de- 
cided in this case is whether there was any spécial authority vested 
in Harper, as the vice président of the Fidelity National Bank, to 
borrow money for the bank, or whether, in this particular case, his 
act in so doing was ratifled by the bank. Counsel for the appellant 
States upon his brief that, had he anticipated any real controversy 
upon the question of the liability of tlie Fidelity Bank, there was» 
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mnch évidence at hand to establish spécial authority of Harper and 
subséquent ratification by the bank. He tlierefore asks that, as 
the case must go back to the circuit court, in any erent, the appel- 
lant be allowed to adduce additional évidence on thèse two points. 
In View of the fact that the décision of the Western National Bank 
against Armstrong gave an importance to thèse issues which they 
did not hâve under préviens adjudications in the state courts, and 
in View of the discrétion we hâve already exercised in favor of the 
receiver to allow a rehearing of the question, we think it only fair 
to the Chemical National Bank, the appellant herein, not to décide 
the question of spécial authority and of ratification on the record 
before us, but to reverse the decree for the reasons given in the for- 
mer opinion, and to send the case back to the circuit court, with leave 
to the parties to introduce évidence on the issue whether the alleged 
loan created any liability against the Fidelity Bank at ail. This 
court is very loth to open up a case for new évidence upon issues 
already decided, and bas no intention of making a troublesome préc- 
èdent by doing so in this case. The circumstances hère are so 
peculiar as to prevent such a resuit 

And now as to the question of interest, which will become 
material only in case the liability of the Fidelity Bank is estab- 
lished. Dividends on claims against the Fidelity Bank, which had 
been duly allowed, were declared by the comptroller of the currency 
as foUows: October 31, 1887, 25 per cent.; June 15, 1889, 10 per 
cent; June 30, 1890, 10 per cent; August 5, 1891, 5 per cent. 
The Chemical Bank did not présent its claim for allowance until 
April 5, 1890. On April 25, 1890, the receiver offered to allow the 
claim of the Chemical Bank to the extent of |200,000, without 
préjudice, on the one hand, to the right of the Chemical Bank to 
sue for the allowance of the remaining $105,000, and without préju- 
dice, on the other hand, to the right of the receiver to reduce the 
claim allowed below $200,000 in case the court should hold such 
réduction proper. The language in which this offer was made is 
given in the former opinion. Its effect we found to be as above 
stated. This we considered to be an équitable offer by the receiver, 
and one which ought, in equity, as between creditors entitled to 
share the same fund, to prevent the payment of interest upon any 
dividends which would hâve been paid then or thereafter, had the 
Chemical Bank seen fit to accept the offer. In the argument upon 
the rehearing, counsel for the Chemical Bank questions the correct- 
ness of the construction which the court placed upon the language 
of the receiver's offer, as well as of the view which the court took 
of the proper effect to be given to the offer, thus construed, upon the 
payment of interest. After a re^examination of thèse two ques- 
tions, we are still of the opinion that our construction of the lan- 
guage of the receiver's offer was correct; and that thus construed, if it 
had remained in force, it ought to prevent the payment of interest on 
the dividends paid or to be paid on the |200,000. The argument of 
counsel proceeds on the theory that the question is to be settled on 
principles relating to the légal tender of money due at common law. 
We think, however, that those rules hâve little or no application in 
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* case llke thi», where the question is af equality of dîstributioit 
of a trust fund between creditors. By the argument on the rehear- 
ing, however, our attention has been especially directed to the state 
of the pleadings below, as indicating a withdrawal by the receiver 
of this ofEer to allow the claim for $200,000. In the court below, 
in his amended pétition, the receiver denied the liability on the part 
of the Fidelity Dank to the Chemical Bank for this loan, and this 
position of the receiver is emphasized by his présent motion for a 
rehearing upon the issue thus made. We quite agrée with counsel 
for the appellant that the raising of such an issue must be con- 
sidered to be a withdrawal of the previous offer by the receiver, and, 
therefore, that the offer cannot now be used as a ground for refus- 
ing the payment of interest upon dividends upon the whole claim, 
for the period 'after April 25, 1890, when the claim was presented 
and rejected, down to the time when such dividends shall be paid. 
The court overlooked this considération in its former opinion, and 
to this extent the previous décision of the court is modified. The 
previous order of the court is therefore changed so as to make the 
order as follows: That the decree of the circuit court is reversed, 
with leave to the parties to adduce further évidence upon the issue 
whether the Fidelity Bank owes anything to the Ohemical Bank by 
virtue of the alleged loan; that, if this issue is decided in favor of 
the receiver, the bill shall be dismissed, and a decree entered in 
favor of the receiver for the restitution of the $100,000 paid by the 
receiver July 25, 1892, to the Chemical Bank on the faith of the 
decree of the court below; that, if the liability of the Fidelity Bank 
for the loan is established, a decree shall be entered directing the 
receiver to allow the claim for $305,450 (being the amount of the 
loan ahd interest nntil the date of the declared insolvency, June 21, 
1887), and to pay the dividends accruing on such clalm, with interest, 
on those declared before April 25, 1890, from tha* date, and on those 
thereafter declared, from the date of their déclaration, until the 
dividends and interest are paid, and to take crédit, on the payment 
of such dividends and interest, for the $100,000 by him paid July 25, 
1892, on the principle ordinarily applied in partial payments. The 
costs of this appeal will be equally divided. The costs in the circuit 
court wHl abide the event. 



UNDERHILL T. HBENANDBZ. 
(Circuit Court of Appeals, Second Circuit January 23, 1895.) 

No. 62. 

L iHTEKNATIOHATi LAW — ImMUNITT OF OPFIOBRS OF FOREIGN GOVEBNMBNTS. 

Public agents, milltary or civil, of forelgn governments, whether such 
govemments be de Jure or de facto, cannot be held responsible, in any 
court withln the United States, for acts done within their own states, 
lu the exercise of the soverelgnty thereof, or pursuant to the directions 
of their govemments; and this immunlty extends to the agents of a revo- 
lutlonary govemment, set up by a part of the cltlzens of a forelgn country, 
wbich is ultimately established and recognized by the government of th« 
United States. 

v.66F.no.6— 37 
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a. BikMX. 

A mllltary commander actlng nnder the authorlty of à revolutlonary gor- 
ernment In Venezuela, whlch was afterwards recognlzed by the United 
Statee as the legltimate govemment of that country, la net liable, in an 
action In a court of the United States, for Imprisonment of, and assault 
and battery commltted upon, a citizen of the United States. 

In Error to the Circuit Court of the United States for the East- 
ern District of New York. 

This was an action by George F. Underhill against José Manuel 
Hemandez for false imprisonment and assault and battery. The 
jury in the circuit court retumed a Terdict for the défendant, by 
direction of the court. Plaintiff brings error. 

Logan, Clarke & Demond, for plaintiff in error. 

F. E. Coudert and Joseph Kling, for défendant in error, 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the plain- 
tiff in the court below to review a judgment for the défendant en- 
tered upon the verdict of a jury pursuant to the direction of the 
trial judge. The suit was for false imprisonment and assault and 
battery of the plaintiff, committed by the défendant at the city of 
Bolivar, Venezuela. The acts complained of consisted in the déten- 
tion of the plaintiff at his own résidence, in the city of Bolivar, 
under a guard of soldiers stationed near the house, from August 13 
to Ootober 18, 1892, by the authority of the défendant, during which 
time the plaintiff was not permitted to leave the house without an 
escort of soldiers, and was several times refused a passport to leave 
the city, for which he made application to the défendant. During 
this period the défendant was in command of the city, as a military 
oflQcer. A révolution had been organized against the govemment of 
Venezuela, and an anny had been mustered against the adhérents 
of the récent président, whose tenu of office had expired, and who, it 
was claimed by the revolutionists, no longer represented the legiti- 
mate govemment. The principal parties to this conflict were those 
who recognized Palacio as their chief, and those who followed the 
leadership of Crespo. The défendant belonged to the revolutionary 
party, and commanded its forces in the vicinity of Bolivar. Early 
in August, an engagement took place between the forces of the 
two parties, near Bolivar. The revolutionists prevailed, and August 
13th the défendant entered Bolivar, at the head of his forces, and 
assumed command of the city. From that time until the plaintiff 
was permitted to leave Bolivar, the défendant was the civil and mili- 
tary chief. Early in October, the revolutionary party prevailed gen- 
erally, and took possession of the capital of Venezuela; and on the 
26th day of October, 1892, the "Crespo Govemment," so called, was 
formally recognized as the legitimate govemment of Venezuela by 
the govemment of the United States, pursuant to instructions from 
the state department, to our minister, to recognize the new govem- 
ment, provided it was "accepted by the people, in the possession of 
the power of the nation, and fully established." The plaintiff was 
a citizen of the United States, who had constructed a water-works 
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System for the city of Bolivar under a contract with the goyemment, 
and was engagea in supplying the place with water, He also car- 
ried on a machinery repair business. The évidence upon the trial 
indicated that the purpose of the défendant, in Lis treatment of the 
plaintiff, was to coerce the plaintilî to opéra te his water works and 
his repair works for the beneât of the community and the revolu- 
tionary forces. It was not sufiQçient to hâve warranted a flnding by 
the jury that the défendant was actuated by malice, or any personal 
or piivate motive. The trial judge ruled, at the request of the de- 
fendant, that upon thèse facts the plaintiff waa not entitled to re- 
cover, and directed a verdict for the défendant, against the excep- 
tions of the plaintiff. The important question presented by the 
assignments of error arises upon the exception to the direction of a 
verdict for the défendant. This ruling proceeded upon the ground 
that because the acts of the défendant were those of a military 
commander, representing a de facto govemment in the prosecution 
of a war, he was not civilly responsible theref or. 

Considérations of comity, and of the highest expediency, require 
that the conduct of states, whether in transactions with other states 
or with individuals, their own citizens or foreign citizens, should not 
be called in question by the légal tribunals of another jurisdiction. 
The citizens of a state hâve an adéquate redress for any grievances 
at its hands by an appeal to the courts or the other departments of 
their own govemment. Foreign citizens can rely upon the inter- 
vention of their respective governments to redress their wrongs, 
even by a resort, if necessary, to the arbitrament of war. It would 
be not only offensive and unnecessary, but it would imperil the 
amicable relations between governments, and vex the peace of na- 
tions, to permit the sovereign acts or political transactions of states 
to be subjected to the examination of the légal tribunals of other 
states. Influenced by thèse reasons, and because the acts of the 
oificial représentatives of the state are those of the state itself, when 
exercised within the scope of their delegated powers, courts and 
publieists hâve recognized the immuni ty of public agents from suits 
brought in foreign tribunals for acts donc within their own states 
in the exercise of the sovereignty thereof. In Moodalay v. Morton, 
1 Brown, Ch. 469, the master of the roUs, while retaining jurisdic- 
tion of a suit which involved the private transactions of the East 
India Company, said : 

"They hâve rights as a sovereign power. They hâve also dutles as Individu- 
als. If they enter Into bonds in India, the sums secured may be recovered 
hère. I admit that no suit will lie in this court, against a sovereign power, 
for anything done in that capacity." 

In Nabob of Arcot v. East India Co., 4 Brown, Oh. 180, the answer 
to a bill in equity alleged that ail the transactions mentioiied in the 
bUl were of a political nature, and matters of state, and the court 
dismissed the suit upon that ground. In Duke of Brunswick v. King 
of Hanover, 6 Beav. 1, the master of the rolls concluded an elaborate 
discussion of the liability of the défendant to a suit in chancery with 
the opinion that the king of Hanover, although a subject of Great 
Britain, was exempt from ail liability to be sued in the courts of 
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that tountry for any aots done by hlm as klng of Hanover. TJpon 
an appeal from his judgment dismissing the cause, to the house of 
lords (2 H. L. Cas. 1), that tribunal decided that the défendant, not- 
withstanding he was a British subject, and was in England, exer- 
cising his rights as such, when sued, could not be made to account in 
the court of chancery for acts of state, whether right or wrong, 
done by Mm abroad, in virtue of his authority as sovereign. The 
décision was put, not upon the personal immunity of the sovereign 
from suit, but upon the principle that no court in England could 
sit in judgment upon the act of a sovereign, effected by virtue of his 
sovereign authority abroadL The lord chancellor said that "a for- 
eign sovereign, coming into this country, cannot be made responsible 
hère for an act done in his sovereign character in his own country"; 
that "the courts of this country cannot sit in judgment upon the 
act of a sovereign, effected by virtue of his sovereign authority 
abroad, — an act not done as a British subject, but supposed to be 
done in the exercise of his authority vested in him as sovereign. 
• ♦ *" In Hatch v. Baez, 7 Hun, 596, the New York suprême court 
decided that an action could not be malntained in the courts of the 
state against the former président of the Dominican republic, for 
acts done by hlm in his ofBicial capacity, although he had ceased to 
be président when the suit was brought The court said : 

"We think that by the universal comlty of nations, and the established mies 
of International law, the courts of one country are bound to abstain from slt- 
tlng in judgment on the acts of another government, done within Its own terri- 
tory. * ♦ * To make him amenable to a forelgn Jurisdiction for such 
acts would be a direct assault upon the sovereignty and independence of his 
country. • • * The fact that the défendant has ceased to be président 
of St Domingo does not destroy his immunity. That sprlngs from the ca- 
pacity in which the acts were done, and protects the individual who did them, 
because they emanated from a forelgn and friendly government" 

The law offtcers of the United States hâve uniformly advised the 
executive department that individuals are not answerable in forelgn 
tribunals for acts done in their own country, in behalf of their gov- 
ernment, by virtue of their officiai authority. 

In 1794, one Collet, lately the French governor of Guadaloupe, was 
arrested in this country, in an action brought against him for the 
seizure and condemnation of a vessel. The matter having been 
brought to the attention of our government, it was ref erred to the at- 
torney gênerai; and he advised that, the défendant being subject to 
process, the government could not then intervene, but added his 
opinion that if the seizure of the vessel were admitted to hâve been 
an officiai act, done by the défendant by virtue or under color of the 
powers vested in him as governor, it would of itself be a sufflcient 
answer to the plaintiff's action, and that the défendant ought not 
to answer in our courts for any mère irregularity in the exercise of 
his powers, and that the extent of his authority could, with propriety 
or convenience, be determined only by the constituted authorities 
of his own nation, 1 Op. Attys. Gen. 45, 46. In 1797, in the Case 
of Sinclair, the attomey gênerai expressed the opinion "that a per- 
son acting under a commission from the sovereign of a f oreign state 
is not amenable for what he does, in pursuance of his commission, 
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to any tribunal of the United States." Id. 81. In 1871, the attomey 
gênerai advised th.e secretary of state as foUows: 

"It bas often been laid down that, before a citizen of one country is entitled 
to the aid of his government in obtaining redress for wrongs done bim by 
another government, he must bave sought redress In vain from the tribunals 
of the offending power. The object of this rule, plainly, is to give the offend- 
Ing government an opportunity of doing justice to the Injured party in its 
own regular way, and thus avoid ail occasion for international discussion." 
13 Op. Attys. Gen. 5ô0. 

In 1872, in the case of The Tipitapa, the attomey gênerai ad- 
vised the secretary of state, in a case where an ofiftcer, with a party 
of armed men, acting under an order of the judicial officer of the 
port of Granada, seized an American vessel at that port, — the seizure 
having been made for the purpose of enforcing a supposéd légal 
right, — "that the government ought not to make réclamation in be- 
half of the owner, as it is prestimable that if the proceedings were 
illégal the judicial tribunals of Nicaragua would afford redress." 
Id. 554 

Conspicuous among the acts which are sheltered by this principle 
of international law are those of military officers in command of the 
armed forces of the state. According to one of the most récent 
commentators upon international law (Hall, § 102), officers in com- 
raand of armed forces of the state, and their subordinates and sol- 
diers, are not in any case amenable to the civil or criminal laws of a 
foreign state, in respect to acts done in their capacity as agents, for 
which they would be punishable or civUly responsible if done in 
their private capacity. This doctrine was sanctioned by our own 
government, in 1841, in the Case of McLeod, who was under indict- 
ment for murder in a state court of New York. He had been en- 
gagea, as a member of the colonial forces, in repelling an attack 
made upon Canada by an armed force from the United States, and 
had assisted in the destruction of a Tessel moored on the American 
shore of the Niagara river, during which an American citizen was 
killed. The British government, through its minister at Washing- 
ton, demanded his release upon the ground that the destruction of 
the vessel was a public act of persons in her majesty's service, obeying 
orders of the superior authorities, and therefore, according to the 
usages of nations, could only be the subject of discussion between 
the two governments. Mr. Webster, then secretary of state, acceded 
to this view, stating that: 

"The government of the United States entertains no doubt that, after the 
avowal of the transaction as a public transaction authorlzed by the British 
authorities, the Individuals concerned in it ought not, by the prlnciples of pub- 
lic law, and the gênerai usage of civlllzed states, to be holden personally 
responsible, In the ordinaiy tribunals of law, for their participation In it" 

The courts of New York refused to release McLeod, at the inter- 
vention of the gênerai government, and he was tried, but acquitted 
on proof of an alibi. The épisode led to the enactment by congress, 
in 1842, of the provision (now section 753, Eev. St.) by which the 
courts of the United States are authorized to issue a writ of habeas 
corpus "where a person, being a subject or citizen of a foreign state, 
and domiciled therein, is in custody for an act done or omitted under 
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any alleged right, title, authority, privilège, protection, or exemp- 
tion claimed under the commission, or order, or sanction of any 
foreign state, or under color thereof, the validity and effect whereof 
dépend upon the law of nations." 

IJpon principle, it cannot be important whether the acts of military 
authorities, when called in question, are done by the authority of a 
de jure or titular, or of a de facto, government. In either case, if 
they are done in the legitimate exercise of belligerent powers, they 
are not ordinarily attended with civil responsibiïity. This principle 
bas been recognized by the suprême court of the United States in 
cases in which the civil liability of Confederate soldiers for acts 
done, as members of the insurgent forces, during the Rébellion, was 
under considération. Ford v. Surget, 97 U. S. 594; Freeland v. Wil- 
liams, 131 U. S. 405, 9 Sup. et. T63. As was decided in WiUiams v. 
Bruffy, 96 U. S. 176, the government of the Confederate States was 
a de facto government of an inferior class. "It never represented a 
nation. It never expelled the public authorities from the country. 
It never entered into any treaties, nor was it ever recognized as a 
government by an Independent power." Ford v. Surget was an ac- 
tion brought by the plaintiff to recover the value of certain cotton 
destroyed during the war of the Rébellion in the state of Mississippi; 
and the court held that the défense that it was destroyed by the 
défendant, acting under the orders of the military authorities of 
the Confederate States, was a good justiiication. Freeland v. Wil- 
liams was a bill in equity to invalidate a judgment of the court of the 
state of West Virginia, obtained against the défendant for a tort 
committed by him as a soldier of the Confederate army. One of the 
questions discussed was whether the judgment was void, inasmuch 
as it proceeded upon the ground that the défendant was civilly re- 
sponsible, as a trespasser, for an act done by him, as a Confeder- 
ate soldier, in accordance with the usages of civilized war. In the 
prevailing opinion, the court said : 

"The case, as preseuted to us, shows that the trespass for which the origi- 
nal judgment was rendered was of that character; and it is argued with 
much force that the court which rendered that judgment had no jurisdiction 
In the case, or, at ail events, had no jurisdiction to render such a judgment, 
and that it is therefore vold. It follows from this view of the subject that 
the court in which it was originally rendered had jurisdiction to set aside or 
annul it, without the aid of the constitutional provision of the state of Vir- 
ginia, and that on that ground alone the decree we are called upon to review 
must be afflrmed. In this view of the subject, some of the judges of this 
court eoncur." 

Again, the court say: 

"If it be true that, when the original action was presented to the circuit 
court of Preston county, the thing complained of was found to bè an act in 
accordance with the usages of civilized war, during the existence of a war 
flagrant in that part of the country, that court should hâve proceeded no fur- 
ther, and its subséquent proceedings may be held to hâve been without 
authority of law. While it Is not necessary to hold that the judgment, as 
presented by the record, Is absolutely void, it may be conceded that a court 
of equity, in a proper case, can prevent the enforcement of it." 

In a dissenting opinion, Mr. Justice Harlan insisted that the judg- 
ment was not void, but conceded that the complainant was not 
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civilly responsible, if his act was one of legitimate warfare, as a sol- 
dier in the Confederate anny. 

The acts of the défendant, as a military commander of the reyolu- 
tionary forces in the civil war in Venezuela, although perf ormed be- 
fore the révolution became successful, are sheltered by the same im- 
munities that would surround them if they had been performed sub- 
sequently. The organization, of which he was a part, represented 
that kind of a de facto govemment which is deacribed in Williams 
v.Bruffy: 

"Such as exista where a portion of the Inhabitants of a country bave sepa- 
rated tbemselves from the parent state, and established an independent gov- 
ernment. The vaiidity of Its acts, botb against the parent state, and Its citi- 
zens or subjects, dépends entirely upon its ultimate success. If it fail to 
establlsh Itself permanently, ail such acts perlsh witb it If it succeed, and 
become recognized, its acts, from the commencement of its existence, are up- 
held, as those of an independent nation." 

By its success, the revolutionary party vindicated its claim to réc- 
ognition as the legitimate government of Venezuela, and achieved a 
justification, in the estimation of foreign governments and their légal 
tribunals, for the acts of its military forces, as complète and ample 
as though those forces had been employed by any sovereign power. 
After the récognition of the new government by the United States, 
the courts of this country must accord to those who, throughout the 
progress of the civil war, acted as the agents of the people of Ven- 
ezuela, the position of oiHcial représentatives of the state. The act 
of récognition by our government neither added to nor detracted from 
the responsibility of the people of Venezuela for any prior injuries 
which citizens of- the United States may hâve suffered on her soil 
from the hands of her de facto authorities ; but thèse responsibilities, 
in our judgment, are to be adjudicated by the two governments by 
international action, according to the principles of international 
law applicable to such cases. 

For thèse reasons, we conclude that the acts of the défendant were 
the acts of the govemment of Venezuela, and, as such, are not prop- 
erly the subject of adjudication in the courts of another govern- 
ment. 

The various requests made to the court on behalf of the plaintifl 
for instructions to the jury either involve propositions of law which, 
according to the views we hâve expressed, were properly refused, 
or propositions for the submission of questions of fact, as to which 
there was no conflict of évidence, and which, therefore, the trial 
judge was not required to submit to the jury. If the trial judge, in 
directing a verdict for the défendant, enunciated a rule which, to its 
fuU extent, may not obtain, because it implies that the défendant 
would not be civilly responsible, even in a court of Venezuela, for 
any act done by him as a military commander, his disposition of the 
case was proper, and the resuit is not affected by his expression' of 
an erronée us opinion. The judgment is aiïirmed. 
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MORRIS V. RECEIVERS OF RICHMOND & D. U. CO. 
(Carcuit Court, W. D. Virginia. November 24, 1S94.) 

WatKRS— LlABILITT FOR OBSTRUCTION OP StRBAM. 

Plaintiff owned a warehouse on the banli of a stream, several tiundred 
yards above the point at which defendant's railroad crossed the stream on 
an embaukment, under which were two culverts to allow passage to the 
water. In an extraordinarlly severe freshet, plaintiff's warehouse waa 
fiooded, and his goods daroaged. Sélé, that plaintiff could not hold de- 
fendant liable for such damage without showing, afflrmatively, that the 
damage would not hâve occurred if there had been no embankment or no 
obstruction in the culverts. 

This was an action of trespass on the case by E. L. Morris against 
the receivers of the Eichmond & Danville Kailroad Company to re- 
cover damages for injury to plaintiff's warehouse. At the close of 
the évidence on trial before a jury, défendants moved for the direc- 
tion of a verdict in their favor. 

P. W. McKinney and W. H. Mann, for plaintiff. 
B. B. Munford and A. J. Montagne, for défendants. 

HUGHES, District Judge. The plaintiff hère seeks to recover 
from the Eichmond & Danville Railroad Company compensation for 
damages caused by the water of a very high freshet which occurred 
in Drake's Branch in Charlotte county, Va., in September, 1893. 
The damage was to hogsheads of tobacco belonging to the plaintiff, 
which were stored in a warehouse on the banks of the stream, into 
which the water of the freshet rose some two feet above the floor of 
the buUding. The amount of the damage claimed is $6,000. Several 
hundred yards below the warehouse the railroad crosses Drake's 
Branch on an embankment, under which are two culverts constructed 
for the vent of the water of the stream. The complaint of the plain- 
tiff, on which he founds his claim for damages, is that the passage of 
water through thèse ctdverts was obstructed by more or less rubbish 
and débris lodged in them at the time of the freshet. There is no 
proof that there had been any previous complaint of the insufflciency 
of thèse culverts at any time since they were constructed, 40 years 
ago. It is proved that the freshet which caused the damage to the 
plaintiff's tobacco was produced by a downpour of rain, unprece- 
dented in volume within the memory of middle-aged witnesses who 
were examined on the subject. Some 30 or more witnesses hâve 
been examined on the naked question whether there were obstruc- 
tions in the culverts. 

The vis major in the case was the freshet; and, inasmuch as this 
was of extraordinary magnitude and volume, it is to be regarded 
as one of those dispensations of Providence which are called "acts 
of God," such as cannot be provided against by the ordinary care and 
forèsight of man. Our law holds that damages cannot be recovered 
against man when it is caused by the act of God. The law also holds 
that, where damages occur from an act of God and from the nég- 
ligence of man occurring coincidently, there can be no recovery, un- 
less it be affirmatively proved that, if there had been no act of God, 
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the damage would still hâve occurred. In the case at bar it is a non 
eequitur to assume that, becanse there was a railroad emlmnkment 
below the place of damage by which the flow of the water of the 
freshet was obstructed, therefore the damage to plaintiffs tobacco 
was caused by the obstraction. It is not enough to prove the ob- 
struction and stop there. Something more must be proved. Dam- 
ages from freshets so frequently occur on streams in which there are 
no dams below the places of damage that the courts are bound to 
take judicial notice of the fact. Where damage occurs during the 
coïncident existence of a freshet and an obstruction, it must be 
affirmatively proved that, if there had been no obstruction, there 
would hare been no damage. It is of common knowledge that dam- 
age is produced by freshets where there are no dams or other ob- 
structions to the waters of streams below the places of the damage. 
We hâve very notable historical instances of this fact. The Johns- 
town flood in Pennsylvania, where a dam several miles above the 
town burst in a freshet, and suddenly let locse a great volume of 
water, which inundated ail the région of country below, overwhelm- 
ing the town of Johnstown in its flood, washing away buildings in 
the town, and devastating the country for many miles along the 
course of the stream, was a notable instance of the fact that freshets 
may do damage where there is no dam below. Many other such in- 
stances might be given from history. Freshets in streams high 
enough to overflow lands, carry away wooden structures, and, by 
inundating dwellings, warehouses, and other buildings, damage prop- 
erty contained in them, are of continuai occurrence; far more often, 
indeed, in streams where there are no dams below than where there 
are such dams. The courts take judicial cognizance of facts of com- 
mon knowledge like this; and therefore it becomes necessaiy in every 
case where dams do exist for the plaintiff to show affirmatively that 
the particular damage for which he sues would not hâve occurred 
from the freshet if the dam had not been there. This requirement 
of law has not been supplied in the case at bar. If the damage for 
which the plaintiff sues would hâve occurred had there been no rail- 
road embankment below the warehouse, then the plaintiff has no 
case. It was vital to his suit that he should prove that he would 
not hâve been damaged if there had been no embankment, or ob- 
structed culverts. 

Plaintifl's counsel, in opening the case to the jury, did not an- 
nounce an intention to make this vital matter clear to them. No 
witness was examined in the whole course of the plaintiff» évidence 
to prove that, if there had been no obstruction in the culverts, there 
would hâve been no damage to the tobacco in the warehouse. I felt 
interested to know how this was, and listened attentively for in- 
formation on the subject, but in vain. There was no affirmative tes- 
timony whatever to this fact, and the inferences were strongly the 
ôther way. In the Jackson lot, which was probably half a mUe above 
the culverts, the water was flve feet above the ordinary level; so that, 
if there had been a warehouse on that lot, the water would hâve 
been as much as two feet above the floor. The water there was en- 
tirely beyond any possible influence from the culverts. The plaintiff 
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himself proved that the flotsam and jetsam of the Wgli water -waa 
ail borne to the railroad embankment, and left in a great pile there 
after the subsidence of the flood, drawn by the suck of the culverts; 
and not a single witness testifled that any of the flotsam and jetsam 
drifted back towards the warehouse. It was vital to the plaintiff's 
case that he should hâve proved that, if there had been no obstruction 
in the culvert, there would hâve been no water above the floor of 
the warehouse. It vpas a non sequitur to assume that, because there 
was obstruction in the culverts, therefore there was high water in 
the warehouse; and he failed to produce any affirmative évidence 
to show that there would hâve been no high water in the warehouse 
if there had been no obstruction in the culverts. I must therefore 
iostruct the jury to find a verdict for the défendants. 



FERGUS FALLS WATEE CO. v. CITY OF FERGUS FALLS. 
(Circuit Court, D. Minnesota, Sixth Division. February 4, 1S95.) 

1. CiTIES— CONTRACTS FOR WaTBH. 

Where a city with a population of 5,000 and an assessed valuation of 
property of two and a quarter millions of dollars contracts with a person 
giving hlm the exclusive privilège of laying water mains in the city for 
30 years, and providing that he shall furnish the city with 50 fire hydrants, 
for each of which it shall pay him a rent of $80 per year for the 30 years, 
with a stipulation that, at the end of 10 years, it may, at Its option, buy 
the waterworks, at a priée commensurate with the productive value there- 
of, the contract will not, after the city has enjoyed the benefit of it for 
over 10 years, be held so unreasonably oppressive or contrary to public 
policy as to be void. 

a. samk. 

TJnder the power given a city by Its charter to contract for waterworks, 
It has power to make necessary and proper arrangements to provide for 
payment of the same. 

Actidn by the Fergus Falls Water Company against the city of 
iPergus Falls. 

Frank W. Booth, for plaintifP. 
Mason & Hilton, for défendant 

NELSON, District Judge. This is an action brought by plaîntiff 
against the city of Fergus Falls to recover the sum of about |5,600, 
with interest, on account of rent for water supplied to défendant 
under a certain contract embodied in one of the city ordinances. 
There is no contention whatever as to the facts, and a stipulation 
in writing was filed that the case should be heard and decided by the 
court, without a jury. 

The agreed facts are as follows: 

March 3, 1881, the législature of the state of Minnesota granted 
to défendant a charter, the provisions of which, material to this case, 
are as follows (Sp. Laws 1883, p. 1): 

Ohapter 4, § 5: "The city council shall hâve power and authorlty to make, 
ordain, publlsh, enforce, alter, amend or repeal ail such ordinances for the 
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govemment and good order of the clty, • * • and for thèse purposes the 
sald clty councll shall hâve authority by snch ordinances:" 

Subsection 45: "To contract with any person, persons or corporations for 
the lighting of such streets or parts of streets and public places as the city 
shall deem proper, for the convenlence and safety of the inbabitants, and also 
for supplying the city with water." 

Subsection 47: "The city council may permit any parties or corporation 
to lay water mains and pipes in any and ail streets and alleys, highways and 
public grounds of the city, and shall regulate the position of the same, so that 
they shall not obstruct or interfère wlth the common sewers or with the proper 
drainage of the city." 

Chapter 7, § 3: "The city council shall hare power to pnrchase, keep and 
maintain lire engines and other fire apparatus, and to bulld and maintain en- 
glue houses, hose houses and such other buildings as may be necessary or 
convenient. * * * 

Section 4: "The city may maintain the présent volunteer fire companies and 
authorize the organization of such other volunteer companies as in Its discré- 
tion may be necessary or expédient." 

Section 7: "The clty council shall hâve power and authority to make by 
ordinance ail needful rules for the govemment of the fire department, and for 
the protection and use of ail engine houses, telegraph Unes, and other property 
and apparatus pertainlng thereto, and of the water works, mains, pipes, cis- 
terns, and hydrants in sald city as used In connection with said depai'tment 
♦ * ♦»» 

Chapter 8, § 1: "The city council shall hâve the care, supervision and control 
of ail highways, streets, alleys, public squares and grounds within the limits 
of the city, and may lay ont and open new streets and alleys, and èxtend, 
widen, straighten and may bulld, maintain, repair bridges across streams and 
railway tracks, may provide for the pavement of gutters or the roadbeds of 
any streets or alley." 

On April 19, 18S3, Ordinance No. 18, relative to gas and water 
works, was passed by the common council of défendant, certain por- 
tions of which, material to this case, are set out as follows: 

"Ordinance XVIII. 

"Gas Works and Water Works. 

"(Passed April 19, 1883.) 

"Section 1. In considération of the beneflts that will resuit to the city of 
Fergus FaJls and its inhabitants from the érection and opération of gas and 
water works, there is hereby granted unto Carroll E. Gray, his associâtes or 
assigns, the privilège of establishing, maintaiuing and operating gas and water 
works, and the construction of pipe Unes, open or closed stand pipes, réser- 
voirs, conduits, gas holders, necessary and sufficient in size; also the laying 
of mains, pipes, and the placing of flre hydrants and lamp posts in and along 
the streets, avenues, alleys and public giounds of the city of Fergus Falls, 
county of Otter Tail, state of Minnesota, as the same now exist or may here- 
after be extended, for the supply of gas or water suitable for domestic and 
other purposes, for and durlng the term of thirty (30) years from and after 
the passage of this ordinance. The said city of Fergus P'alls shall and will 
abstain, for the perlod of said thirty (30) years, from and after the passage 
of this ordinance, from granting to any party or parties other than the said 
Carroll E. Gray, hls associâtes or assigns, the right or privilège to lay water 
pipes In any of the streets, avenues, aUeys, public grounds or sidewalks or 
furnish water to sald clty or its Inhabitant's or any portion thereof, and to ab- 
stain from so doing for and on its own behalf ; and said city will also abstain 
for a perlod of ten (10) years, from and after the passage of this ordinance, 
from granting to any party or parties, other than the said Carroll E. Gray, 
his associâtes or assigns, the right or privilège to lay gas pipes in any of the 
streets, avenues, alleys and pu.blic grounds or sidewalks, or furnish gas to sald 
city or Its Inhabltants or any portion thereof, and the said city will Ukewise 
abstain from so doing for and on its own behalf: provlded, however, that 
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at.the expiration of said thlrty (30) years, should the clty refuse to grant 
to the sald Carroll E. Gray, his associâtes or assigns, the right to continue and 
maintaln sald works for another term of twenty (20) years in and upon the 
public groimd and streets of the said clty, and to supply the said city and the 
inbabitants thereof with gas or water on reasonable terms, then and in such 
case the city shall purchase from said Carroll E. Gray, hls associâtes or as- 
signs, sald gas worlis or water works, or either of them, and the property con- 
nected therewith, at a fair valuatlon, as provlded for in section ten (10)." 

"Sec. 4. * • * The public fire hydrants rented by said city are not for 
the private use of its citizens or for street sprinkling purposes, but shall be 
used only for flre protection purposes, fire company practiee, and for flushing 
gutters through hose. • * * 

"Sec. 5. In further considération of the benefits that will accrue to the city 
of Fergus Falls and Its inhabitants from the érection and opération of water 
Works, and for the better protection of the city against flre, the city of Fergus 
Falls hereby agrées and blnds Itself to rent, and does hereby rent, from said 
Carroll E. Gray, his associâtes or assigns, flfty (50) public flre hydrants of the 
class and character hereinbefore described, to be located on the aforesaid six 
(6) miles of pipes, for and during the term of thirty (30) years from and after 
the completion of the works, and agrées to locate the same promptly along the 
Unes of the street mains, on written demand of the sald Carroll E. Gray, his 
associâtes or assigns, and upon submission by the sald grantees to said city 
of a plan of the location of the said street mains. The said city agrées to use 
said hydrants carefully, protecting them from molestation or damage by the 
employées or ofQcers of said city, and pay sald Carroll E. Gray, his associâtes 
or assigns, for any in jury which may resuit from misuse or abuse by the 
servants or employées of the clty. The rental to be pald for the use of sald 
hydrants shall be elghty ($80) dollars each per annum, payable to the said 
Carroll E. Gray, his associâtes or assigns, or to his or their order, and the 
payment shall be made quarter yearly therefor, pro rata, vlz.: On January 
flrst, April flrst, July flrst and October flrst of each and every year during 
the term of this contract, or until said works ai-e purchased by said city aa 
hereinafter provlded for. The said hydrant rental to begin from the dates 
when each of such hydrants shall be put in successful opération. For any 
additional flre hydrants, the clty may thereaf ter require and locate the annual 
rental to be pald by the city shall be seventy ($70) dollars per hydrant for the 
next fifty (50) hydrants, and ail after that number flfty ($50) dollars per 
hydrant. 

"Sec. 6. In the event that sald Carroll E. Gray, hls associâtes or assigns. 
after sald works shall bave been in successful opération, sufCer a suspension 
of a supply of good and wholesome water, thereby causing an insufflciency 
for domestic and other purposes and for a perlod exceeding sixty (60) days, 
then in that event said Carroll B. Gray, his associâtes or assigns, shall forfait 
aU exclusive franchises herein granted, unless such suspension shall bave been 
caused by the act of Qod, by public enemles or unavoidable accident, and 
during any such fallure of supply, ail hydrant rental shall be suspended." 

"Sec. 10. The city of Fergus Falls shall bave the option and privilège at 
any tlme after the expiration of ten (10) years from the passage of this ordi- 
nance, or at the expiration of five or ten years thereafter, on giving six (G) 
months prior notice in writing to the said Carroll E. Gray, his associâtes or 
assigns, to purchase said gas or water works or either of them, and ail prop- 
erty connected therewith, and necessary for the efCectlve opération of the same 
at a fair valuatlon to be ascertained as follows, to wit: In the event said city 
and Carroll B. Gray, his associâtes or assigns, fail to agrée upon the priée, 
three (3) disinterested persons of good intelligence not résidents of the county 
of Otter Tail shall be chosen and sworn to détermine the value, one to be ap- 
pointed by said city, one by sald grantees, and the third by the two so ap- 
polnted. When said three persons shall bave been so chosen, and before 
they détermine said value, the sald city and the said grantees shall each at 
their option hâve the right to call nonresident experts not exceeding three (3) 
in behalf of each party, to give testimony under oath before said three 
appraisers as to such value. The said three appraisers shall then proc3ed to 
détermine such value, and in so dolng they shall take into considération tUe 



FERGUS FALLS WATEB CO. V. CITY OF FEEGUS FALLS. 589 

productive value of said gas or water works, rlghts, privilèges and property. 
When the three or their majority shall hâve made an award in writiug, ten 
per centum shall be added to the amount thereof, and the said clty shall then 
hâve the option of refusing to purchase, or of paying to the said OarroU E. 
Gray, bis associâtes or assigns, within six (6) months of the date of said 
award the amount thereof in cash and the said ten per centum àdditional 
thereon. If the said city shall refuse to purchase as aforesaid, it shall pay the 
necessary expense incurred, In making said award; In case the city buys, the 
expense of said award to be equally borne. 

"Sec. 11. • • * The said OarroU E. Gray, hls associâtes or assigns, shall 
also furnish, free of rent to the clty, water for the use of the city hall and 
city offlces, calaboose or jall, and to the clty engtne houses and fire department 
offices, also to the central high school." 

"Sec. 13. Said OarroU E. Gray, hls associâtes or assigns, shall within thlrty 
(30) days from the passage and publication of this ordlnance, file wlth the 
city clerk a written acceptance of the terms, obligations and conditions here- 
in set forth, and after the date of the filing of said acceptance this ordinance 
shall be the measure of the rlghts and liabllltles of said city and of said Oar- 
roU B. Gray, his associâtes or assigns, and shall constitute a contract. Said 
OarroU E. Gray, hls associâtes or assigris, shall within thirty (30) days from 
such acceptance commence said gas or water works, and bave said water 
Works in opération and substantially completed as herein contemplated by 
the first day of December, 1883. In the event that said OarroU E. Gray, his 
associâtes or assigns, shall fail to hâve said gas works in opération the first 
day of December, 1883, then they shaU forfeit ail exclusive rlghts and fran- 
chises pertaining to the érection and opération of gas works herein conf erred, 
unless longer time for such completion be granted by said city. In the event 
that said OarroU E. Gray, his associâtes or assigns, shall fail to hâve said 
water works in opération to supply water by the first day of December, 1883, 
then they shall forfeit ail exclusive rights and franchises pertaining to the 
érection and opération of water works herein conferred, unless longer time 
for such completion be granted by said city. 

"Sec. 14. AU ordinances and parts of ordinances inconsistent wlth and ré- 
pugnant to the provisions of this ordinance are hereby repealed, and this 
ordlnance shall take effect and be in force from and after its passage and 
publication." 

The water works were completed by the Ist of December, 1883, 
and hâve been in constant use ever since. On the 30th day of Au- 
gust, 1893, the city council duly passed, and the mayor approved, the 
&llowing resolution : 

"It Is hereby resolved and determined that the contract for water supply 
through fire hydrants for fire protection, heretofore recognized as existing be- 
tween the city of Fergus Falls and the Fergus Falls Water Company, under 
the provisions of Ordinance Ko. 18 of said city, be, and the same is hereby, 
declared to be null and void, and Is hereby canceled. And It is hereby deter- 
mined that the city will no longer take water from the said water company 
under the provisions of said Ordinance No. 18." 

On the same day the city council passed, and the mayor approved, 
the folio wing resolution: 

"Kesolved, that the clty will take from the Fergus Falls Water Oompany 
for fire protection purposes from twenty-five hydrants, said hydrants to be 
situated as the council may hereafter designate. And It is hereby further 
determined that the city will pay the said water company, at such hydrants 
and such other hydrants as the clty may from time to time engage to use, 
the sum of sixty doUars per hydrant per year; the said hydrant reuts to be 
paid quarterly, at the end of each quarter of the year from the commence- 
ment of the contract And the committee oh water works are hereby in- 
structed to so contract wlth the said water company for a water supply from 
the hydrants as hereafter designated by the clty council." 
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Plaintiff refused, and still refuses, to accept thé last-named proposi- 
tion. A demurrer was interposed to the complaint, claiming tliat 
this court had no judisdiction, because no fédéral question was in- 
Tolved in tlie case. Tlie demurrer was overruled by Judge Thomas, 
and will not be considered by me. 

It is admitted that ail rents hâve been paid under the provisions 
of the ordinance up to September 1, 1893, and no later; and this suit 
is brought to enforce the payment of rent which has accrued since 
that date. Défendant resists payment of rent on the ground that 
the contract embodied in the ordinance is illégal, unreasonable, op- 
pressive, contrary to public policy, and that the common council had 
no authority to enact the ordinance in question; and, further, that, 
at the time of the passage of the ordinance, there was no revenue as- 
sessed, or funds of the city available, wherewith to pay the rent in 
question. 

It is true that the charter merely gives défendant authority to 
contract with any person, persons, or corporation for supplying the 
city with water; but, in order to properly construe that section, we 
must read it in connection with other portions of the charter which 
may be applicable thereto. We find that power and authority are 
given the council to permit any parties or corporation to lay water 
mains and pipes in any and ail streets and alleys, highways, and pub- 
lic grounds of the city, and the council is given the care, supervision, 
and control of ail the highways, streets, alleys, public squares, and 
grounds within the limits of. the city. The council also has power 
and authority to make ail needful rules for the government of the 
fire department, and "may continue the présent volunteer flre com- 
panies, and authorize the organization of such other volunteer com- 
panies as in its discrétion may be necessary or expédient." Under 
the authority thus conferred upon it by the charter, express and im- 
plied, the city council, on the 19th day of April, 1883, enacted and 
passed the ordinance in question, which on the 30th day of August, 
1893, it declared null and void, and refuses to pay rent thereunder. 
In enacting this ordinance the council did nothing prohibited by 
the charter, and the question is: Did it exceed its power in such 
a manner that, under ail circumstances of the case, this court must 
say, as a matter of law, tliat the ordinance is void, and cannot be en- 
forced? What are thèse circumstances? It appears that in April, 
1883, the défendant, with a population of about 5,000, and an as- 
eessed valuation of property of f2,231,201, being désirons to be pro- 
vided with water works, contracted for the same under this or- 
dinance, and thereby induced the expenditure of a large amount of 
money on the part of plaintiff's assignors. The works were com- 
pleted in accordance with the contract, and for nearly 10 years there- 
after défendant has used and had the beneflt of said water works for 
flre and other purposes, and has, during ail that time, paid for the 
same, withoiit objection, according to the terms of the contract. On 
August 30, 1893 (the population at this time not exceeding 4,000, 
and the assessed valuation, having shrunk to f 821,773), the common 
council declared this ordinance void, and refused to be bound any 
longer by its terms. On the same day, however, they passed another 
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ordinance, whereby they offered to take from the plaintiff, for flre 
protection purposes, 25 hydrants, at the rate of $60 each, and pay 
for the same quarterly. 

It is stipulated that -when ares hâve occurred in the city since 
August 30, 1883, some of the hydrants hâve been nsed by the volun- 
teer are companies of the city of Fergus Falls, but that such action 
on part of thèse companies was without any action or consent of de- 
fendant It appears that thèse lire companies are under the controi 
of the défendant; that no action was taken by the council forbid- 
ding the use of the hydrants for such purpose, and the city certainly 
had the beneflt of them. Défendant claima that the ordinance grant- 
ing this franchise to Gray and his assigna for 30 years, whereby de- 
fendant was bound to pay for 50 hydrants, at |80 each, during ail that 
time, is void, for the reason that the city council had no authority 
to bind the défendant for such a period in advance. It must not be 
f orgotten that 10 years of that time hâve elapsed ; that the contract 
has but 20 years to run, and is now considerably modified. It is no 
longer an exclusive one, for the time has been rea,ched when the de- 
fendant can purehase the works, not at the cost price or any arbitrary 
figure, but at a price to be agreed upon by three impartial per- 
sons, taking "into considération the productive value of said water 
works, rights, privilèges, and property." There is no claim of fraud, 
nor that the water works are useless or unnecessary. On the con- 
trary, défendant by its second ordinance, of August 30, 1893, admits 
their usefulness and necessity. It is évident that the passage of the 
first ordinance, of August 30, 1893, was brought about by the fact 
that instead of growing, as was expected, the city had decreased in 
population and assessable valuation. The law does not favor the 
idea that a man shaU abide by a contract when it is advantageous 
to him, and repudiate it when it becomes irksome. It is well settled 
that time and even exclusive contracts may be made by city authori- 
ties for the purpose of inducing persons to embark capital in such 
enterprises as water or gas works, and common sensé and expérience 
teach us that without such provisions capital would not be invested. 
The only question is, is this ordinance so unreasonable, so oppressive, 
so contrary to public policy that the law will interfère and déclare 
it void? I am of opinion that, if this question had been raised at 
the outset, it is doubtful whether the city council had authority to 
give an exclusive contract of this character to any person for the 
purpose stated; but as plaintiff's aasignot, relying upon the ordi- 
nance, in good faith invested a large sum of money in thèse works, 
and the city has for 10 years enjoyed the benefits thereof without 
objection or complaint, and has now the opportunity of purchasing 
the works at a reasonable valuation, commensurate with the produc- 
tive value thereof, I do not consider that the ordinance is so un- 
reasonable, oppressive, or contrary to public policy as to be void. 
Where a contract is sought to be avoided on the grounds above 
stated, it must be treated as a nullity by the party seeking to avoid 
it, and must be repudiated in toto. He cannot repudiate it, and at 
the same time reap any of the benefits derived from it, as the de- 
fendant has attempted to do. 
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As to the other défense, I do not think it can prevaiL When th.e 
city receired power from the législature to contract for water works, 
the power to mate necessary and proper arrangements to provide for 
the i)ayment for the same was jJso granted. I think the plaintifE 
is entitled to recOver the full amount claimed for rent, and judgment 
wUl be entered accordingly. 



ROZA V. SMITH. 

(District Court, N. D. California. January 28, 1895.) 

No. 11,112. 

Falsb Impbisokment— Damages. 

S., the master of a vessel lying at a remote point on the coast of Alaska, 
suspecting that one R. had instigated a seaman to désert, selzed R., put 
him in irons, and conflned hlm in the "run," on board the vessel, for about 
9 heurs, keeplng him in custody altogether about 18 hours. S. justified 
this act as a necessity, in order to compel the return of the deserting sea- 
man. Beld, that punitive damages shouldbe allowed to R. for this indig- 
nity and invasion of his liberty, and that $500 was a proper allowance. 

Libel in personam to recover $10,000 damages for nnlawful déten- 
tion and imprisonment on board the American steam whaler Nar- 
whal, of which H. P. Smith was master. Five hundred dollars 
awarded. 

Walter G. Holmes, for libelant. 

Page, Eells & Wheeler, for respondent 

MOEEOW, District Judge. The libel in personam was instituted 
to recover damages in the sum of |10,000 for the unlawful détention 
and imprisonment of libelant on board the American steam whaler 
Narwhal by H. P. Smith, the respondent, he being at that time 
master. There is no substantial controversy as to the material facts 
of the case. The libelant is a whaler, and resided in 1892 at a whal- 
ing station, known as "Shooting Station," situated at Point Barrow, 
on the northern coast of Alaska. About July 20th of that year, the 
Narwhal was lying at anchor off Point Barrow, waiting for the ice to 
break up, so that she might proceed eastward to her destined 
whaling grounds. Among her crew was one Joe Peters, who was 
boat steerer and hunter. The libelant and Peters had, it seems, 
been previously acquainted. On the 20th of July, Peters, who had 
been watching for an opportunity to leave the vessel for some time 
before, obtained the captain'a permission to absent himself from the 
vessel to visit the steam whaler Balaena, which was lying near by. 
This was, however, a mère pretense to get away from the vessel, and 
he proceeded to the shore with the intention of going to Cape 
Smythe, the headquarters of the Pacific Whaling Station, some 15 or 
16 miles distant. The station or house occupied by the libelant is 
in the direction of Cape Smythe, and is some flve or six miles from 
where the Narwhal was lying. Peters had, previous to his leaving 
that vessel, sent his clothes on shore by a native, and had directed 
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tliat they be left at Roza's house. He reached the latter's place 
abont 7 or 8 o'clock in the morning, remained there a f ew minutes, 
and then proceeded on to Cape Smythe. It appears from the testi- 
mony that the captain was informed of his désertion about 10 o'clock 
in the evening. Whether this is 10 o'clock of the same day that 
Peters reached Roza's house, or of the day preceding, is uncertain. 
The fact that daylight prevails at this season of the year at Point 
Barrow during the whole 24 hours renders the question of time 
somewhat dubious. Some natives came on board the vessel, and 
reported that Peters had been seen on his way towards Roza's house. 
The captain ordered a search to be made, to ascertain whether 
Peters' clothing was still on board, and found that ail his things had 
been taken from the vessel. He testifies that he then went on shore, 
accompanied by the second mate and another oflficer of the vessel, 
and, visiting Roza's house, had an interview with him. He states that 
Roza told him that Peters was not there, and f urther told him that "he 
[Peters] had deserted the ship; but, if he [Roza] knew where he was, 
he would not tell me, or give me any assistance in flnding the man." 
But Roza swears that when he was asked about Peters he told them 
that he had seen him at his house about two hours before. The 
first mate, in his déposition, could not recall the conversation 
that passed between the captain and Roza, although as to other mat- 
ters his memory was apparently good. After this flrst interview, 
the captain returned to the vessel, leaving the two ofHcers on shore 
to make further search, The latter subsequently returned on board, 
bringing with them Peters' clothes, and reported that they had found 
them at Roza's house. In regard to this the first ofiScer states in his 
déposition that he was authorized by the captain to search Roza's 
house; that the latter was not there when he made the search; that 
the only person présent was a native woman, with whom, it appears, 
Roza was living; that he obtained her permission to search the 
premises, and found the clothes in the loft, concealed from view. 
The captain, on leaming this, again repaired to Roza's house. The 
latter was then there. Capt. Smith accused him of having insti- 
gated Peters to désert. This Roza denied. The captain told him 
he should take him on board the vessel, and keep him there until 
Peters' returu. Roza refused to go, and the captain, with the assist- 
ance of the two ofScers, put him in irons. It is denied by the captain 
that he resorted to this measure. He, however, admits that he took 
the irons with him, and went prepared to use them in case Roza 
should ofler any résistance. The first officer, who was called as a 
witness for the respondent, corroborâtes the testimony of Roza that 
the irons were placed on him. Roza told the captain to take the 
irons oflf, and he would go with them on board the vessel. The irons 
were thereupon removed, and he went peaceably on board with the 
captain, arriving there about 1 o'clock in the aftemoon. The two 
offlcers remained on shore to make further search. Meanwhile Roza 
was kept under close watch, so that he might not escape. When the 
two oflScers subsequently returned on board without having found 
Peters, he was again put in irons, and placed in the hold of the vessel. 
v.65F.no.6— 38 
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The place wliere he was confined is described by him as being a 
small and dark compartment, which. was used as a storeroom, and 
was called the "run," entrance to it being gained by a small hatch 
right in the middle of the cabin floor. The captain states that it 
was about 20 feet in length, and perhaps 26 feet in width, and 7 
feet high; that it was used for keeping light stores which were being 
used constantly ; that it was not very full at the time, and that there 
was a space of 6 feet in which one could move about. Roza swears 
that the place was dark, ill-ventilated, and so uncomfortable that he 
could not rest or sleep. He was given nothing to eat during the en- 
tire time of his incarcération. This, however, is disputed by the 
captain. He was placed in the "run," according to the captain's testi- 
mony, between 10 and 11 o'clock at night, and kept confined there in 
irons until between 7 and 8 o'clock on the following morning, when 
the captain received word that Peters had been found, and Roza was 
thereupon released. He had, therefore, been in close confinement 
in irons for about 9 hours, and in the custody of the respondent on 
board the vessel for about 18 hours altogether. The libelant saf- 
f ered no physical damage, so far as the proof shows, and his recovery 
must be upon the basis of exemplary or punitive damages for the 
oppression, humiliation, and indignity he suflered by reason of the 
wrongful act of the captain. The latter justifies his course on the 
ground of the necessity incident to the situation in which he was 
then placed. He testifles that he considered that Eoza had in- 
stigated Peters to désert, and that he deemed himself justifled, under 
the circumstances, in holding him as a hostage until Peters' return 
or capture, for the reason that there was no court or officiai to whom 
he could appeal or apply for redress ; that the ice was breaking up 
at that time, thus affording him an opportunity of proceeding on his 
whaling voyage; that, unless he availed himself of this chance, an- 
other might not hâve occurred again that season; that Peters was 
a skillful hunter, whom he could ill afford to lose. The captain lays 
great stress upon the fact that his delay in getting Peters back 
greatly hazarded his chance of getting ont into the whaling ground, 
and imperUed the successful outcome of the whole enterprise. But 
how this situation could, under any circumstances^ justify the cap- 
tain in his treatment of Boza, who was not concemed in the voyage, 
it is difflcult to understand. Even conceding, for the sake of argu- 
ment, that Roza had been guilty of instigating or conniving at 
Peters' désertion, the captain had no right to pimish him for that 
offense. Had there been a court of compétent jurisdiction acces- 
sible to which the captain could apply for redress, the only remedy 
he could hâve had against the offender, aside from his civil action 
for damages, would hâve been a penalty under section 4601 of the 
Revised Statutes, which provides that "whenever any person harbors 
or secrètes any seaman belonging to any vessel, knowing him to 
belong thereto, he shall be liable to pay ten dollars for every day 
during which he continues so to harbor or secrète such seaman, re- 
coverable one-half to the use of the person prosecuting for the same, 
the other half to the use of the United States." No criminal lia- 
bility is attached, so far as merohant vessels are concemed, to the 
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act of enticing or assistiug or conniving at a seaman's désertion. 
But the prépondérance of the évidence establishes affirmatively 
that Capt. Smith waa mistaken in believing that Roza had anything 
to do with Peters' désertion. Peters testifled that he did not con- 
sult Roza, or disclose to him his intention of leaving the vessel, and 
that Roza never suggested the subject to him, or knew of his inten- 
tion. He further states that he sent his clothes to Roza's house by 
a native, without having told Roza that he was going to do so, or 
obtaining the latter's permission. Roza, on his part, dénies em- 
phatically that he did or said anything to induce Peters to désert, 
or assisted him in doing so, or that he knew of his intention to 
désert. The circumstances of finding Peters' clothes in Roza's 
house, and that Peters had stopped there on his way to Cape Smythe, 
added to the further fact that Peters and Roza had been previously 
acquainted, did not fumish the captain with a reasonable excuse 
for his conduct in arresting and detaining Roza in irons as a host- 
age for the return of Peters. The captain disclaima having been 
actuated by malice. But to support an action of this character, 
and to recover exemplary or punitive damages, it is not necessary 
that express malice should be proved. A wanton disregard of the 
rights of others, such as was displayed in this case, will suflSce. In 
Johnson v. Ebberts, 11 Ped. 129, Judge Deady said : 

"The plaintifï testifled that the reason he had the défendant arrested was, 
'He had my note, and I wanted to know how he got It.' But no one has a 
right to cause the arrest of another as an experiment, for the purpose of find- 
ing out who committed a particular crime. This is trifling with the liberty 
and good name of another, which the law does not justify or excuse. But 
it must appear that the arrest was malicious, as well as without probable 
cause, before the défendant can be held responsible in damages. It is not 
elaimed that there is any direct évidence of malice, but only that it is sufli- 
ciently shown by the circumstances of the case. The malice necessary to 
sustain this action is not express malice, a spécifie désire to vex or injure an- 
other from malevolence or motives of ill will, but the willful doing of an un- 
lawful act to the préjudice or injury of another. Frowman v. Smith, 12 
A.m. Dec. 268." 

The libelant was kept in irons in the "run" for about 9 hours, and 
was restrained of his liberty, in the custody of the captain, for about 
18 hours altogether, on board the vessel. The captain justifies put- 
ting the libelant in irons while in the "run" because he was afraid 
the latter might set flre to the vessel, or do some other mischief. But 
this does not appeal very strongly to the court in view of the unlaw- 
fui character of the whole proceedings. If there was danger that the 
libelant would set the vessel on flre, or commit any other mischief, 
the danger arose primarily out of the misconduct of the captain in 
detaining him on board without authorîty of law, and it therefore 
affiords no justification for the imprisonment. No case analogous in 
its features to the case at bar has been cited, nor hâve I been able 
to find any. In Boyle v. Case, 18 Fed. 880, the plaintiflE was imlaw- 
fuUy arrested by a vigilance committee, and conflned in jail. They 
pretended to try him, and sentenced him to receive 25 lashes on his 
bare back, and, in pursuance of said sentence, caused him to be blind- 
folded, gagged, and taken from the jail during the following night» 
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onto the hill back of the town, where he was first tantalized or tor- 
tured by the information that he was to be hung, and then to receive 
200 lashes, and finally was whipped on the bare back with a cat 
o' nine tàUs, — ^flve men giving him five lashes each, — when he was 
sworn upon his knees never to reveal what took place on that oc- 
casion, nor to harm any one engagea in the transaction; that he 
was taken in irons to the Portiand steamboat, and sent away on her. 
It was shown that he was a gambler and bartender, and that the 
committee considered him an obnoxious and undesirable character, 
and took thèse measures to rid the town of him. He was awarded 
the sum of $1,000. In the case of Harris v. Kailroad Co., 35 Fed. 118, 
the facts of that case are much stronger than in the case at bar, 
and $5,000 were there awarded. As before stated, the libelant in 
this case suffered no actual physical damage, and the test of any re- 
covery by him must be based upon the oppression, humiliation, and 
indignity heaped upon him, the wanton and unjustiflable disregard 
of his rights, and the harshness of his treatment 'Tunitire damages 
may be awarded when a wrongful act is done willfuUy, in a wanton 
or oppressive manner, or even when it is done recklessly, — that is to 
say, in open disregard of one's civil obligations and of the rights of 
others. "The cases on the subject show that in the matter of 
assessing damages for false imprisonment, or for an assault or tres- 
pass, it is the duty of the jury to consider not only ail the circum- 
stances of aggravation attending the wrongful act, but, in some 
measure, at least, the nature of the right that bas been invaded, and 
the effect upon social order of permitting a wrongdoer to escape with- 
out substantial punishment in case of a flagrant violation of the law 
and the rights of others." Fotheringham v. Express Co., 36 Fed. 
252. Exemplary or punitive damages hâve a double object, — one 
to reward the person wronged, the other to punish the offender; the 
punishment partaking of the character of a fine or penalty as an 
example to deter others. Field, Dam. § 615; Boyle v. Case, supra; 
Fotheringham v. Express Co., supra; Eailroad Co. v. Prentice, 147 
U. S. 103, 107, 13 Sup. et. 261. In my judgment, the action of the 
respondent deserves punishment. It would, indeed, be establishing 
a most dangerous précèdent if his conduct in this case should be rec- 
ognized as lawful, or justified as a measure of necessity. The law of 
necessity, whatever may be its extrême limit in authorizing the use 
of violence as a means of self-defense or for self-preservation, does 
not justify the infliction of an injury upon a third party who is a 
stranger to the situation. This was the position of the libelant in 
this case. He had no interest in the controversy between the captain 
and the deserting seaman, and was under no obligation to assist 
in the capture and retum of the latter. The most that can be said 
is that he was not greatly damaged. The humiliation of being con- 
flned on board of a vessel ia the uninhabited and inhospitable Arctic 
régions cannot be said to be a very serions matter. The law, however, 
extends to every foot of American territory, and to the deck of every 
American vessel, and must be enforced as well in the Arctic Sea 
as in the port of San Francisco. No claim is made for damages 
on account of the act of the master in arresting the libelant on land. 
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The Hbel la conflned to the marine tort arising out of tHe imprison- 
ment on board the vessel, that being the only part of the transaction 
:within the jurisdiction of this court For this injury I will allow, as 
full compensation, the sum of $500. 



P. LORILLARD CO. v. PEPER. 

(Circuit Court, E. D. Missouri, E. D. February 5. 1SD5.JI 

No. 3,672. 

iBSIOIÎMBNT— SUFFICIENCT DP EVIDENCE. 

In a suit by P. Lorillard Oo., Incorporated In 1891, for an Infringe- 
ment commencing In 1886, of a trade-mark of P. Lorillard & Co., the allé- 
gation In the blll of the sale and transfer to complalnant by P. Lorillard 
& Co. of Its business, includlng rlght to sue for past infrlngements of trade- 
marks, being traversed by the answer, Is not established by testimony 
of a wltness that he had been connected wlth the business of complalnant 
and Its "predecessor" for over 20 years. 

Suit by P. Lorillard Co. agalnst Christian Peper for infringement 
©f trade-mark. 

Phillipp, Munson & Phelps, for complainant. 
Smith. P. Galt, for défendant 

PEIEST, District Judge. Since 1886 tlie défendant haa used, 
among a multitude of otker designs for the product of his tobacco 
factory, one called "Peper's True Smoke." It is contended by the 
complainant that the style of lettering and dress of this package con- 
stitutes an infringement upon a similar package of smoking tobacco 
put up by it and its predecessor since 1871, called "P. Lorillard & 
Company's Tuberose." The évidence shows the tuberose package 
was devised and adopted as early as 1871 by P. Lorillard & Co., and 
by that firm was continuously used down to July, 1891. Who con- 
stituted the firm of P. Lorillard & Co. is not disclosed by the évi- 
dence. The complainant was organized as a corporation under the 
laws of New Jersey in 1891, and began business in July of that year. 
The record shows that its capital stock is |o,000,000, divided into 
50,000 shares, of which Pierre Lorillard, Jr., subscribed 49,997, and 
George D. Finley, Ethan Allen, and William Brahkerhoff, one each ; 
and that the objects for which the corporation was formed were "to 
manufacture, buy, sell, and deal in tobacco, cigarettes, cigars, and 
snuff, and ail materials, rights, privilèges, patents, trade-marks, and 
other property of every description, commonly or conveniently used, 
manufactured of, or sold in connection therewith, or necessary or 
convenient in and about the transaction of the said business of said 
Company." There is no intimation in the articles of incorporation 
that this Company was to sncceed to any biwiness already estab- 
lished, but, on the contrary, so far as appears from the record, it was 
to engage in an original business undertaking. , The bill, however, 
avers: 
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"That on or about the Ist day of July, 1891, the said business [that ts, thfr 
business of P. , LorlUard & Co.], the manufacturing plant and good will 
thereof, and ail the trade-marks pertaining to sald business, and each and 
every detailand part thereof, were sold and transferred tO your orator, to- 
gether with the full right, title, and Interest in and to any and ail damages 
and profits which your orator's predecessor in business was, or might be, or 
bas been, entitled to sue for and recover by reason of any and ail violations 
or infringements of sald trade-marks or any of them. Thereupon your orator 
succeeded to the said business, good will, and trade-marks, and became, and 
has since continued to be, and now is, the sole owner thereof, and solely en- 
titled to hâve, hold, use, enjoy, and apply the same." 

This averment of llie bill is traversed by the answer. Tiiere is 
no direct proof of this averment of the bill, but complainant insists 
that there is proof inferential and indirect sufficient to sustain this 
averment. For instance, the witness Allen was asked (G. R. p. 24) : 

"How long hâve you been connected with the business conducted by sald 
complainant corporation and their predecessors, and in what capacity? A. 
Since 1867. Q. To what degree bave you had the responsibility of the selling 
department of this business from 1867 to the présent time? A. Well, from 
the time of my entering the employ of the coneern, in 1867, to the fall of 
1868, I was employed as an assistant in the salesroom; from the fall of 1868, 
as manager of the New York salesroom, and of the goods sold by the house 
to the New York City trade and customers visiting the salesroom; since 
1885, as manager in chief of the seUing department. Q. To what estent bave 
your duties in thèse capacities caused you to become familiar with the gênerai 
state of the tobacco trade in the United States? A. It brought me to a large 
estent in connection with the tobacco trade of the United States." 

We do not think this testimony establishes the controverted fact 
of the succession of the complainant to the business of the flrm of P. 
Lorillard & Oo. Taking the context, thèse inquiries do not appear 
to hâve been directed to any such purpose. If the évidence had 
been so intended, it certainly would hâve been objectionable. 

As to who is a "predecessor," within a légal signification of that 
word, is a question of law and fact, which no witness is compétent 
to détermine. One m»y be a predecessor of another without the re- 
lation of contractual succession. For instance, P. Lorillard & Co. 
might hâve occupied a building for the purpose of manufacturing 
tobacco, and hâve gone out of the business entirely, and the com- 
plainant may hâve established a new business in the same building, 
and the former partnership be denominated, and be, in the opinion 
of the witness, a "predecessor." "Predecessor," in the common ac- 
ceptation, means "one who goes before or précèdes another in a 
given state, position, or oiHce," and does not necessarily express any 
relation of légal privity. There is no évidence in the record that 
P. Lorillard & Co. sold, assigned, or transferred their business of 
manufacturing tobacco or trade-marks to the complainant in this 
case. If they did, the fact is susceptible of direct and unequivocal 
proof; and the complainant haviug failed to furnish it, and relying 
merely upon incidental and accidentai expressions of witnesses, it 
will be presumed that the fact averred in the bill is not true; and 
for this reason the bill will be dismissed, at complainant's cost 
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OFFICE SPBCIALTT MANUF'G CO. v. GLOBE CO. 

(Circuit Court, S. D. Ohio, W. D. January 21, 1895.) 

No. 4,607. 

1. Patents— What Constitutes Invention. 

There is no invention in Connecting two old devlces to operate simultane- 
ousiy, wlien ttie opération and function of eaeli in their connected relation 
is the same as tliat performed by eacà wlien used singly. 

2. Same— CoMBixATiON Claims — Ijimitation and Infrinqement. 

A combination claim containing separate éléments must be limited to 
ttiose précise éléments or tlieir mechanical équivalents, each for each; and 
it is not infringed by a différent combination, of difCerent éléments, or a 
combination consisting of a less number of éléments. 
S. Same— DiscLAiMER — Uneeasonable Delay. 

A delay of over four years in flling a disciaimer of a claim whicli bas 
been adjudged invalid by a judgment from which no appeal Is taken is 
an "unreasonable delay." within the meaning of Rev. St. § 4922, and opér- 
âtes to invalidate tlie whole patent 
4. Same— File Binders. 

The Shannon patent, No. 217,907, for an improvement in temporary file 
binders, is invalid, for want of invention, as to ail the claims, and also 
because of unreasonable delay in filing a disciaimer after one claim of the 
claims had been adjudged invalid. 

This was a bill by the Office Specialty Manufacturing Company 
against the Globe Company for inf ringement of a patent 

Church & Church, for complainant. 

O. W. Hill and Parkinson & Parkinson, contra. 

SAGE, District Judge. The patent for the infringement of which 
thls suit is brought was issned to James S. Shannon on the 29th of 
July, 1879 (No. 217,907), for an improvement in that class of tem- 
porary binders which hâve flxed receiving wires and transfer or 
vibrating wires, The improvement consists — ^First, in giving move- 
ment to the transfer wires on a vertical axis, for the purpose of 
swinging their free ends towards or from the free ends of the fixed 
wires; secondly, in means provided and arranged whereby the trans- 
fer wires are held stationary, either in contact with or removed from 
the fixed wires; and, thirdly, in Connecting the two swinging wires 
of a double file, so that in rotating one the other is also rotated. The 
vertical wires are secured preferably to a métal plate or base, which 
is intended also as a connection for the several working parts of 
the device with a board or tablet. Each transfer wire has a vertical 
and a curved or archèd portion, arranged in the plate at the same 
distance apart as the fixed wires, and also so as to engage with the 
flxed wires when closed. Thèse wires pass through the plate, and 
are supported at the foot by brackets, in which, and in the plate, 
they freely, but closely, tum. The free ends of the vertical flxed 
wires are beveled on one side, as shown in the spécification, to give 
puncturing points. Preferably the ûxed. wires are beveled from the 
outside upwardly and inwardly, and the ends of the transfer wires 
are beveled or sharpened so as to meet the beveled faces of the flxed 
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wires, and form a directiy continuons ring. They are botli vibrated 
or rotated outwardly. A crank arm is fixed to the lower end of 
each vîbrating wire between the plate and the brackets. A Con- 
necting arm joins the extremities of the crank anns for the purpose 
of giving to the vibrating wires simultaneous moTement when either 
of them is rotated. A spiral spring is flxed at one end of the plate, 
and attached at the other end to the Connecting bar, for the purpose 





of holding the vibrating wires either in contact with the fixed wires 
or away from them, as may be required to hâve the rings closed or 
open. To this end one of the arms and the spring are so relatively 
arranged in connection with the arch of the vibrating wires as to 
be held by the spring at each extremity of its throw. A slot limits 
the throw of the crank arm and of the vibrating wires, so that the 
latter may not bear f orcibly at their points against the flxed wires. 
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Thelr throw in the opposite direction is arrested by the Connecting 
bar, which strikes one of the flxed wires. It is suggested in tlie 
spécification that other means may be provided for this purpose, By 
varying the relative arrangement of the crank arms, the arched por- 
tions of the vibrating or traasfer wires may be made to rotate in 
opposite directions or in the same direction; that is, either both in- 
wardly, both outwardly, or both to either side. The préférable move- 
ment is both outwardly, in which case the crank arms are arranged 
on opposite sides of the vibrating or transf er wire, and the spring is 
connected as near as may be to one of the crank arms. If the vi- 
brating arms be bent to form a crank, as is shown in one of the fig- 
ures, the spring may directly connect thereto, or other forms of 
spring may obviously, it is stated in the spécification, be otherwise 
employed. The mode of forming the crank arm, as shown in Fig. 5 
of the drawings of the letters patent, is especially adapted to single 
files; that is, to files having only one fixed and one transfer wire. That 
figure also shows the plate or base bent over at its margin to form the 
bracket to support the f oot of the vibrating wire. The inventor states 
in the spécification that, when the plate is eut from sheet métal, pro- 
jections for this purpose may be formed at the corners of the plate 
no longer than is required to form the central hanging loop and eye, 
which is designated in the drawings by the letter H. 

It is further stated in the spécification that it is not material to 
fhe invention claimed whether the flxed wire is solid or tubular. 
If solid, it may be perforated near its point, as shown in Fig. 4, for 
the purpose of stringing the contents of the file. It is not material 
that the fixed wires be attached to the métal plate, instead of to the 
tablet at the rear of the plate ; but the inventor says it is obviously 
better to secure them to the plate, in order to permit separate pack- 
ing of the tablets and working parts for shipment, and to facilitate 
putting the parts together in proper relation. The beveled faces 
of the fixed wires should be arranged to meet the transfer or vibrating 
wires, whichever way the latter may swing, so as to make as smooth 
and perfect a joint as possible, in order that papers may be trans- 
ferred from one wire to the other without injury. 

There are four claims. The first is for the combination with the 
fixed wire and the base of the arched vibrating wire having a posi- 
tive rotary movement in the axis of its vertical portion, whereby its 
free end may be swung into contact with or away from the free end 
of the fixed wire, substantially as described. This claim was held in- 
valid by Judge Blodgett in a décision rendered November 5, 1887, in 
Schlicht V. Letter File Co., 36 Fed. 590. The owners of the patent ac- 
quiesced in this^decision, but did not file a disclaimer until February, 
1893. 

The claims of the patent in issue are as follows: 

(2) "In combination with the vibrating wire, 0, anfl the flxed wire, B, the 
spring, G, and the crank, D, or D', formed or flxed In the vibrating wire, C, 
whereby the ring composed of the latter and the flxed wire, B, may be held 
either open or closed, substantially as described." 

(3) "The combination in a double file or binder of the flxed wires, B, B, 
the vibrating wires C, C, crank arms, D and D', Connecting bar, F, and 
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spring, G, whereby the free ends of the wlres, C, C, may be slmultaneously 
swung horizontally to open and close the rings, substantially as descrlbed." 

(4) "The flxed wires, B, B, and vibrating wlres, C, C, combined ' with oper- 
atlve spring. G, Connecting bar, F, and cranks, D, D', set In opposite direc- 
tions, so that the said vibrating wires move in opposite directions as they open 
or dose." 

Letters patent No. 198,968, issued to William C. Bussey, January 
8, 1878, show a single Mil flle, consisting of a flxed vertical wire 
secured in a base, and a second vertical wire mounted in the same 
base, having its upper end bent to f orm an arch which registers with 
the upper end of thé flxed wire, the bent wire being so mounted that 
it may be turned upon its own axis so as to swing its bent end 
laterally into or ont of engagement with the flxed wire. 

Patent No. 165,614, to Charles E. Ramus (July 13, 1873), for im- 
provement in paper clips, shows a flxed wire, a bent wire mounted 
on the same base, and arranged to register with the flxed wire, also 
arranged to tum ou its own axis laterally into and out of engage- 
ment with the flxed wire. This device shows, in addition to the 
éléments found in the Bussey patent, a spring consisting of the bent 
end or portion of the transfer wire, so formed and arranged that in 
its normal condition that wire is out of engagement with the flxed 
wire, and is twisted in its vertical portion when its bent end is 
made to register with the flxed wire, and is also bent in its vertical 
portion or sprung ont of Une, so as to hold the bent end forcibly 
downward in engagement with the flxed wire. Thèse devices con- 
tain ail the éléments found in either of the pair of flle wires in the 
complainant's device, excepting the arm or crank attached to the 
lower end of the vibratory bent wire, and the spring arranged to 
engage with said arm so as to hold the bent wire into or out of posi- 
tion with the flxed wire. But in Ashley's patent. No. 69,385 (Oc- 
tober 1, 1867), for improvement of letter files, there is shown the 
base, a flxed iiling wire secured therein, a bent wire having a foot 
pièce forming cranks projecting in opposite directions, one of the 
cranks so pivoted to the base that the bent wire might be swung 
laterally, being turned substantially on its own axis, and thereby 
brought into or out of engagement with the flxed wire, and the 
other arm or crank oontroUed by a spring so arranged as to hold 
the bent wire in engagement with the flling wire. 

In Foster's patent. No. 202,013 (April 2, 1878), for an improvement 
in temporary binders, there are two flxed vertical flling Avires, the 
two arms so arranged as to engage the upper ends of the flixed wires 
and hold the papers thereon, the arms being pivoted to a standard 
secured to the base, and being arranged to swing in a vertical plane 
into or out of engagement with the flxed wires, and controlled by a 
reacting spiral spring, which holds them in their position. 

Patent No. 202,755 (April 23, 1878), to Louis Prahar, for improve- 
ment in clasps for pocketbooks, shows a flxed post secured to the 
base, and an arm pivotally connected to the base, provided with a 
crank, and arranged to swing in a vertical plane into or out of en- 
gagement with the upper end of the flxed post, and controlled by a 
spring which engaged its crank so as to hold the arm open or 
closed. 
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In patent Nô. 134,724 (January 14, 1873), to George W. Billow, 
for improvement in paper files, there is shown a pair of flling arms, 
each provided with a crank, and so pivoted as to swing in a vertical 
plane on the base, and a spring which so engages the crank arm as to 
hold the flling wires open or closed wken swung upon their axis. 

In Schlicht v. Letter File Co., cited above, JudgeBlodgettfoundthat 
the disclaimer then filed by the complainant, limiting the first claim 
of the patent, admitted that the Bussey patent, cited above, antici- 
pated tlie combination of a single vibrating wire with a fixed vertical 
wire, and added that the attempt of the complainant by his dis- 
claimer to obviate the effect of that patent, by limiting his claim to 
a tablet or letter flle containing at least a pair of wires, was in- 
effectuai, because that was nothing more than a mère duplication of 
parts, which did not call for the exercise of inventive talent. He 
said: "There is no more invention in fastening papers to a letter 
file by two points of attachment instead of one than there would be 
in fastening a board to a pièce of studding or beam by two nails 
instead of one." In that opinion this court entirely concurs. Is 
there, then, invention in the device exhibited, Connecting the wires 
for simultaneous opération? The complainant's expert testified 
upon cross-examination that the principal différence between the 
opération of the single file and that of the double flle consisted in 
operating the vibrating wires of the latter simultaneonsly by means 
of connectiag mechanism, and that, considered as an abstract prin- 
tiple, he did not regard the Connecting of two old devices to operate 
simultaneously as invention, when the opération and function of 
each in their connected relation was the same as that performed by 
each when used single. The expert was right in the view thus ex- 
pressed. 

The only remaining feature is the use of the spring to hold the 
wires in open and closed position. The use of a spring to hold any 
device in an open or closed position was common and well known 
long prior to complainant's patent. Equivalents for like use were 
shown in the patent to Boeklen, No. 187,494 (February 20, 1877). for 
improvement in temporary binders. It is true that the précise con- 
struction or device shown in complainant's device doea not appear 
in any of the prior devices in évidence, but it required no invention 
to apply to duplicate wires the spring which had been applied to 
single wires. Moreover, the application to duplicate wires is shown 
in the Underwood patent. But it is contended that there is both 
novelty and invention in the spécifie combination of the old devices 
recited in the claims. This brings us to the lowest plane of the 
patent law, where, if the distinction between mechanical skill and 
invention is not altogether îgnored, and novelty and utility made 
the only test, the line between skill and invention is so shadowy and 
uncertain, and so little regarded, that in very many cases, if not a 
majority of them, the patent is whoUy invalid. I do not see how 
the spécifie combination in this case can be recognized as patentable. 
But if the patent, restricted to the précise arrangement described 
and shown, could be sustained, the défendant would not be within 
the restriction, and therefore does not infringe. Its files are manu- 
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factured under letters patent No. 438,574, issued October 14, 1890. 
In external appearance they do not differ in any material respect 
from the files manufactured by complainant. The gênerai construc- 
tion is similar. The files are double, with fixed and vibratÏBg wires, 
the latter arched, pivoted, amd rotated into or ont of engagement 
with the fixed wires, which hâve their ends beveled in the same man- 
ner as in the complainant's device. On the lower ends of the trans- 
f er or rotating wires are cranks projecting in opposite directions, har- 
ing intermeshing gear teeth for causing the simnltaneous movement 
of the rotating wires inwardly towards the fixed wires, and ont- 
wardly away from them. A spring is connected to the crank be- 
neath the base plate, and pressing towards its center of rotation; so 
that, when the crank is moving across the center of motion, the 
spring is under the greatest tension, but, when on either side, it 
serves to hold the crank and wires in proper position, whetker open 
or closed. It is claimed that this spring is the équivalent of the 
complainant's spring, as a leaf spring is the équivalent of a coil 
spring if it perforais the same f unction in the same way. 

Attention is caUed to the statement in the spécification of the 
Dom patent that, instead of the S-shaped spring (which is the shape 
employed by the défendant), any suitable form of spring or springs 
may be employed for accomplishing the desired resuit; and it is 
altogether true that the meshing gear teeth take the place of the Con- 
necting bar in the complainant's device. The patentée of that device 
might hâve drawn his claim to cover "connecting mechanism," or 
"means for connecting," or "a connection between" the flling wires, 
whereby they might be operated simultaneously; but, as pointed out 
by counsel for the défendant, had he doue this the state of the art 
and the authorities would hâve limited his claim to the précise con- 
struction shown and described. He elected to draw his claim for 
combinations calling for certain specifled éléments, and, inde- 
pendently of the state of the art, he must be held limited to com- 
binations containing those précise éléments or mechanical équiva- 
lents, each for each, which would relieve défendant from the charge 
of infringement. The connecting bar is entirely absent from def end- 
ant's device. Défendant employs a différent spring, applied in a 
différent way, attains his resuit by a différent combination of différ- 
ent éléments, and employs one less élément than the combina- 
tions called for by the claims. The défendant, therefore, does not 
infringe. 

Lastly, it appears from the record that the first claim was held in- 
valid in the case of Schlicht v. Letter File Co., already referred to, on 
the 5th of November, 1887. Complainant's title is derived through 
Schlicht & Field. This décision was acquiesced in. It has not been 
appealed from. No disclaimer under and in accordance with it was 
flled until February, 1893, — ^four years and three months later, — and 
no reason is shown for the delay. 

Now, under section 4922, Kev. St. U. S., the right of a patentée, 
who has inadvertently claimed more than he is entitled to, to main- 
tain suit for any distinguishable part of the patented invention, 
which was bona fide his own, is preserved, provided that "no paten- 
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tee shall be entitled to the benefits of tbis section if be bas unrea- 
sonably neglected or delayed to enter a disclaimer." Counsel for 
tbe complainant cite Sessions v. Eomadka, 145 U. S. 29, 41, 12 Sup. 
et 799. In tbat case, upon tbe bearing iu tbe court below, it was 
claimed tbat tbe patent was invalid by reason of tbe joinder in it 
of distinct inventions. Tbe court below, says Justice Brown, in an- 
nouncing tbe opinion of tbe suprême court, was evidently inclined 
to tbat opinion, but pennitted tiie plaintiff to enter a disclaimer of 
ail claims but tbe one in suit; and tbat disclaimer was, so far as 
appears from tbe report of tbe case, tbereupon promptly made. 

In O'Reilly v. Morse, 15 How. 62, 121, it wa'3 beld tbat tue delay 
in entering a disclaimer was not unreasonable, for, said Obief Justice 
Taney, speaking for tbe court, "tbe objectionable claim was sanc- 
tioned by tbe bead of tbe office. It bas been beld to be valid by 
a circuit court, and différences of opinion in relation to it are fonnd 
to exist among tbe justices of tbis court. Under sucb circumstances, 
tbe patentée bad a rigbt to insist upon it, and not disclaim it nntil 
tbe bigbest court to wbicb it could be carried bad pronounced its 
judgment." Tbis case was followed in Seymour t. McCormick, 19 
How. 105, 106. 

In Singer v. Walmsley, 1 Fisb. Pat. Cas. 558, Fed. Cas. No. 12,900, 
tbe court, remarking tbat wbat is unreasonable delay is a question 
to be settled by tbe court, added tbat unless tbe party knew tbat 
tbe claim was false, if be believed tbat be was tbe sole inyentor of 
wbat be claimed, tbe court would flnd tbat tbe time, in référence 
to tbe question of delay,- commenced wben tbe knowledge was brougbt 
bome to bim tbat be was not tbe first inventor, or wben it was de- 
clared by a court of compétent jurisdiction tbat be was not tbe flrst 
inventor; tbat tben tbe time would begin to run, and not nntil 
tben. In tbe case at bar tbe décision tbat tbe flrst claim was in- 
valid was made in November, 1887. Tbat décision bas ail tbe force 
and effect, so far as tbe question under considération is involved, 
of a décision by tbe bigbest court of tbe land, because it was ac- 
cepted and became final by tbe fact tbat no appeal was taken from 
it. But until February, 1893, tbree months ttefore tbis suit was 
commenced, tbe complainant continued, by its failure to disclaim, 
to bold out to tbe public tbe claim wbicb bad been adjudged invalid, 
as a valid claim. Knowingly to persévère in an invgJid claim after 
tbe discovery tbat it is invalid is a fraud, wbicb forfeits aU rigbt to 
tbe protection of any part of tbe invention covered by tbe patent. 
Eob. Pat. § 642. If, as beld in Miller v. Brass Co., 104 U. S. 350, au 
unexplained delay of two years before making application for a re- 
issue under a statute wbicb makes no provision witb regard to 
delay was unreasonable, it would seem tbat a delay of more tban 
four years before entering a disclaimer, after tbe patentée became 
aware tbat be bad claimed more tban be bad invented or described, 
tbere being an express statutory provision against unreasonable 
delay, is clearly unreasonable; and tbis court tberefore bolds tbat 
tbe complainant's patent is void, because of unreasonable delay in 
entering bis disclaimer. Tbe biJl wUl be dismissed, at tbe costs of 
tbe complainant. 
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HOE et al. v. SCOTT. 
(Circuit Court, D. New Jersey. January 24, 1895.) 

1. Patents— FoLDiNG Machine— Anticipation. 

Patent No. 331,280, issued to R. Hoe & Co., for Improvements in ma- 
chines for folding paper and other materials, consisting in mechanism to 
produce a two-part (oldlng opération in contradistlnction to the one-part 
folding opération, Is not anticipated by any prier invention. 

2, Samk— Infringement. 

Clalms 1, 2, 3, 8, 9, 17, and 29 of sald patent are infringed by tbe foldei 
of défendant, Scott, which in form is substantlally llke the folder of the 
patent, while in mode of opération and resuit the twb machines are iden- 
tical. 

Soit by Robert Hoe and others against Walter Scott for infringe- 
ment of patent. 

M. B. PhUipp and H. T. Munson, for complainants. 
B. F. Lee, for défendant. 

AGHESON, Circuit Judge. This suit is founded upon letters 
patent No. 331,280, granted on December 1, 1885, to K. Hoe & Co., 
assignées of Luther C. Orowell, the inventor, for improvements in 
machines for folding paper and other materials. The declared ob- 
ject of the invention *'is to accomplish the longitudinal folding of 
fabrics on the run by means of internai guides and co-operating 
external turners, which may be Papidly made and quiclîly adjusted 
tn working order without necessitating great accuracy of construc- 
tion, nicety of adjustment, or any considérable expense." The in- 
vention consists in mechanism to produce "a two-part folding opéra- 
tion," in contradistlnction to "the one-part folding opération" of 
prier devices, which were provided with an internai guide so founded 
as to afford turning edges converging to a point, which point de- 
termined the line of the longitudinal fold. Thèse devices, the spécifi- 
cation States, "may therefore be said to operate to change the di- 
rection of the travél of the sides of the moving material, crease or 
lay the line of its fold, lap the sides together, and cause the lapped 
sides to take the same direction of travel, ail siniultaneously." In 
order thus to accomplish the longitudinal folding at a high rate of 
speed, without breaking or wrinkling the material at or near the fold- 
forming point, especially when such material was of two or three 
plies, it was found necessary to construct the members of the folder 
with great nicety, and to adjust them in relation to each other with 
great accuracy, thus incurring expense and a loss of time. The 
spécification says: 

"Stated broadly, the invention may be said to conslst in a longitudinal 
folder composed of an Internai guide, external turners set a distance apart, 
and a fold-laying device, thèse parts being so arrangea as to divide the folding 
opération into two parts. The flrst part consists in conformlng the material 
by guiding or bending the sides of the web towards each other until the 
major part or portion of the sides (considered on a transverse line or width- 
wise) are parallel or substantlally parallel, without being brought Into con- 
tact Thls causes the central part of the material (or that portion Connecting 
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sald sides at rîght angles to the line of their parallellsm) to lie or be bent sub- 
stantially at right angles to sald sldes, and It is the distending or bringing of 
this central portion into alignment wlth tlie sald slde portions, and at the same 
time bringing the side portions together, whereby the folding is completed, 
that constitutes the second part of the opération. In this second part of the 
opération the leading edge of the material Is directed onward from the devlces 
which perform the first part to the fold-laying devlee at the proper angles to 
ultimately lay the sides of the material together or bring them into folded 
contact" 

The spécification and illustrative drawings show an internai 
guide formed of two angular converging guiding surfaces or edges 
which do not meel, but terminate in proximity to extemal turners 
which are set a distance apart, and co-operate with the internai 
guide, whereby the major portions of the sides of the material are 
strained over the internai guide, and brought into parallel positions, 
but not in contact, and a fold-laying device to bring together the 
sides of the material and the central Connecting portion into align- 
ment with the side portions, and thus complète the folding. The 
spécification aiso describes a supplementary invention, a fold-creas- 
ing edge, which, while not an essential part of the folding devices, 
may, it is said, aid the forming of the line of longitudinal folding. 
This creasing edge, it is stated, "will simply act to guide or bend 
outward the slack portion of the material wherever such slack is 
produced by the sides betog brought into contact in passing from the 
extemal turners to the said fold-laying or secondary device." 

The défendant is charged with the infringement of the foUowing 
seven claims of the patent: 

"(1) A longitudinal folder consisting of an internai guide, two extemal 
turners set a distance apart, and a fold-laying device, substantially as de- 
scribed. 

"(2) In a longitudinal folder, the combinatlon, with an internai guide, of 
two extemal turners set a distance apart, whereby the major portions of the 
sides of the material, considered widthwise, are brought into parallel positions 
but not into contact, substantially as described. 

"(3) A longitudinal folder consisting of an internai guide having converging 
guiding edges or surfaces which do not meet, external turners set a distance 
apart, and a fold-laying device, substantially as described." 

"(8) The combinatlon, with external turners set a distance apart, of a fold- 
laying device and a fold-creasing device, substantially as described. 

"(9) The combinatlon, with an internai guide and external turners operating 
to support the major portions of the sides of the material, considered width- 
wise, in parallel positions, but not in contact, of a fold-laying device operating 
to bring said sides together, and a fold-creasing device for distending the 
central portion of the material and aiding the formation of the fold line, sub- 
stantially as described." 

"(17) A longitudinal folder consisting of the combinatlon, with an internai 
guide composed of a sheet or plate that pi'ovides the converging guiding edges 
or surfaces, 21, 41, and a supporting body, 20, of external turners, 22, 44, set 
a distance apart, and a fold-laying device, substantially as described." 

"(29) A longitudinal folder consisting of the combination, with an internai 
guide composed of a sheet or plate that provides the converging edges or sur- 
faces, 21, 41, and a supporting body, 20, of external turners, 22, 44, and a fold- 
laying device and a fold creaser, substantially as described." 

Two défenses are mainly relied on, namely, want of patentable 
novelty and noninfringement. The voluminous proofs bearing on 
thèse points hâve been attentively considered. A particular dis- 
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cussîon of theiïi ail, however, will not be attempted, for to do this 
would expand this opinion unreasonably and without profit. I can« 
not do much more tlian state conclusions. 

After a patient study of the earlier patents and prior devicesi 
I am not able to discover that any of them embodies the two-part 
folding opération which is the distinguishing feature of the patent 
in suit. Take, for instance, the Thompson 1856 patent, upon which 
the défendant so much insists. The mode of opération there con- 
templated, it seems to me, is essentially différent from that of the 
plaiatiffs' patent According to the plain description- of Thomp- 
son's patent, the paper or other fabric is doubled and folded as it 
passes down over the forming block, E, and by means of that block. 
Thus it is said that the material to be folded passes from the roller 
upon which it is wound to the "forming block, E, over which it is 
doubled and folded so as to pass between the rollers, K and K', 
by which it is drawn down over the forming block, E, and delivered 
to the rollers, L and 1/, after which it may be wound, eut, or folded, 
as may be preferred." Without reading into the patent what it does 
not contain, it is impossible to attribute to the lower edges of the 
doors the function of external tumers or guides. The spécification 
of the patent ascribes no such office to the doors, and there is no 
warrant whatever for the assumption of the defendant's expert that 
they act as do the external turners of the plaintiff s' patent. 

Nor am I able to adopt the views of the defendant's expert with 
respect to the Sandeman English patent of 1870. It is a circum- 
stance of no moment that in Fig. 10 of that patent the rollers, D, D, 
do not appear to be set close together, when the text describes 
them to be "a pair of vertical nipping or pressing rollers, acting 
also as guys or guides." Neither is there any justification in this 
language for the opinion that thèse rollers merely act as guides, and 
do not press the fabric together forcibly or into actual forcible con- 
tact. To the contrary, the spécification, after describing the move- 
ment of the cloth upward over the triangular inclined plane from its 
base to and over its apex at a, which, it is said, "forms the line of 
fold," States that "the two halves or folds meet together at the roll- 
ers, D, D, and the cloth passes between them in its doubled state." 
The folding opération hère described and illustrated is not the two- 
part folding opération of the patent in suit. Neither does the 
mechanism shown by Figs. 11, 12, and 13 of Sandeman perform 
Crowell's two-part folding opération. 

The défendant lays much stress upon the Scholfield patent of 1880, 
and certain machines made in substantial conformity therewith. 
Turning to that patent, however, we find that it shows an internai 
guide, — a "plicater," as it is styled, — having a sharp point or apex, 
at which point the material is brought into a folded condition. Im- 
mediately under the plicater is a pair of guides, D, D, described as 
forming a "narrow slot" just wide enough to receive the two plies of 
the material, and below the slot are traction rolls for drawing the 
folded web through the slot and downward. From the descrip- 
tion of this mechanism and its mode of action contained ta the 
spécification, and also from the illustrative drawings, it is évident 
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that fhe sharp apex of the plicater is the fold-forming point of th.e 
material passing througli the machine. 

I do not deem it necessary to particularize further. If the in- 
stances referred to do not show anticipation, certainly the other 
patents and mechanisms here set up fail to do so. My judgment 
is that the prior patents and devices, whether considered singly or 
together, do not disclose or suggest the invention of the patent in 
suit. That the patent covers improvements patentably novel and 
useful is not only to be presumed from the grant, but is, I think, 
aflSnnatively established by clear proofs. 

Is infringement shown? Beyond any controversy, in the défend- 
ant'» machine we find in combination an internai guide having con- 
verging guiding edges, external turners set a distance apart, and a 
fold-laying device, thèse parts coacting to accomplish the longi- 
tudinal folding of paper and other fabrics on the run. Further- 
more, the proofs establish that thèse coacting devices are so ar- 
ranged as to divide the folding opération into two parts. It is true, 
indeed, that the defendant's machine shows some formai departures 
from the description and illustrations of the patent in suit. The 
most noticeable variation is in the shape of the internai guide or 
former.- In the defendant's folder the superior face of the internai 
guide conforms more nearly to a plane triangle than does that of 
the illustrations of the patent. This face, however, when care- 
fully examined, is found not to be a single triangle in one plane. 
The évidence is quite convincing that the plane of the face of the 
defendant's internai guide changes downwardly as the apex is ap- 
proached, and the point or apex is rounded. It is satisfactorily 
shown that the fold line is not made at the point of the defendant's 
internai guide, but that the rounded point simply performs the 
function of the fold creaser of the patent in distending the central 
portion of the material, and thus aiding the fold-laying device. The 
change which the défendant has made in the shape of the internai 
guide is unsubstantial. Nor is it material that the defendant's ex- 
ternal turners are slightly reduced in diameter near the lower end 
of the internai guide, and that they are set nearer to each other than 
the external turners shown by the Crowell drawings. The patent 
merely describes the external turner as "set a distance apart," with- 
out deûning the distance. The defendant's external turners are an 
essential part of his machine, and they perfonn the same function 
as those of the plaintiflEs', and in the same way. Under the proofs, 
it is clear that the defendant's folder in form is substantially like 
the folder of the patent in suit, while in mode of opération and in 
resuit the two machines are identical. The claims in question in 
their terms are broad enough to cover the defendant's apparatus, 
and nothing in the prior art requires such a narrowing of them by 
construction as would relieve the défendant. The charge of in- 
fringement of the several claims quoted above is, I think, fully sus 
tained. Winans v. Denmead, 15 How. 330, 342; Machine Co. v. 
Murphy, 97 U. S. 120; Hoyt v. Home, 145 U. S. 302, 308, 12 Sup. Ct. 
922. Let a deeree be drawn in favor of the plaintiffs. 
V. 65F.no. 6— 39 
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WICKES et al. t. LOCKWOOD et aL 

(Circuit Court, D. Minnesota, Fourth Division. February 4, 1895.Ï 

1. Patents— Gang-Saw Milis— Infringement. 

The Wlckes patent, No. 215,526, for an improvement In gang-saw mlUs, 
consisting in a pecullar construction of a frame in eombinatlon wltt» 
other parts, hàd to be infringed by the device of défendant Lockwood. 
S. Testimost— Phesumption. 

The recollection of wltnesses as to the détails of a machine bullt 20 years 
before, unaccompanled by contemporaneous drawlngs or exhiblts, Md In- 
sufficient to overcome the presumption arlslng from the issuance of » 
patent 

Suit by Henry D. Wickes and others against J. E. Lockwood and 
others. 

Offleld, Towle & LintMcum, for complainants. 

P, H. Gunckel (Eobert H. Parkinson, of counsel), for défendants. 

NELSON, District Judge. This suit is brought by complainants, 
manufacturera of sawmill machinery at East Saginaw, Meh., 
against défendants, carrying on the same business at Minneapolis, 
Minn., for an infringement of letters patent No. 215,526, isaued to 
complainants February 18, 1879. The patent in question is for an 
improvement in gang-saw mills, and is as follows: 

Henry D. Wlckes and Edward N. Wlckes, of East Saginaw, MIch. 
Improvement in Gang-Saw MUls. 

Spécification forming part of letters patent No. 215,526, dated Febniary 18, 
1879. Application filed December 4, 1878. 

To AU Whom It may Concem: Be It known that we, H. D. Wlckes and E. 
N. Wickes, of East Saginaw, in the county of Saginaw, and state of Michigan, 
hâve Invented an Improvement in gang-saw mills, of which the foUowlng is a 
spécification: 

The nature of our invention relates to new and useful improvements In that 
class of sawmills known as gang mills"; and the invention consists in the 
pecullar construction of the frame, by means of which greater stability to the 
gênerai structure is obtained, and which admits of securlng the base of the 
frame upon tlmbers independent from those ordinarily employed for support- 
ing the main pillow blocks and crank shaft, thereby destroying the Connecting 
vibrations produced from the heavy labor upon the main shaft which is sure 
to follow where the gang frame, pillow block, and main shaft rest upon the 
same base. The Invention also consists in the new construction and combina- 
tion of parts necessary to thèse bénéficiai results, and as more fuUy herein- 
after described. 

In the drawlngs, Flg. 1 is a perspective vlew of our improved gang-saw mill. 
Fig. 2 is a front élévation of the same. In the accompanying drawlngs, which 
form a part of this spécification, A, A represent the vertical cheeks between 
which the gang saws bave their reciprocating movement in guides of the usual 
construction. Thèse cheeks are provided with shoulders, a, which rest upon 
shoutders, b, b, of the base, and to which they are rigidly secured. The vertical 
sections, c, of the cheeks, to which the lower guides are attached, project 
downward below the point of intersection between the upper and lower parts 
of the frame. B, B form the lower part of the frame, their upper ends being 
rigidly secured to, and coïncident with the shoulders upon the upper part of 
the frame; but thèse parts, B, B, are spread apart at their feet to give greater 
stability to the structure, and to avoid the necessity, as occurs In gang mills 
of ordlnary construction, of being supported upon the same tlmbers which 
carry the pillow block, d, and main drivlng shaft, h. C, O, are the tlmbers 
upon which rests the improved gang-saw mill frame. D Is the tlmber which 
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supports the pUlow block and main shaft, whlch is subject to great vibrations, 
produced by the heavy labor required of the main shaft. In practice it Is 
found that when the whole of the gang-saw mill frame is in vertical Unes, 
one of the legs of said frame must rest upon the timbers, D. When so resting, 
the vibratoiy strain caused by the severe labor of the main shaft is communi- 
cated to the gang frame, to the serions détriment of its perfect and successful 
opération. By the construction herein desqribed we are enabled to provide 
separate and independent foundations for the gang-saw frame and for the 
pillow block and shaft, so that the vibrations of the one will not affect the 
successful and perfect opérations of the other. What we claim as our inven- 
tion, and désire to secure by letters patent, is: The frame for gang-sav? mills, 
described, consisting of the spreadlng base frames, B, B, having forked uppei 
ends, terminating in bearing faces, b, b, and the parallel cheeks. A, A, pro- 
vided with sections, C, carrying the lower guides, and projecting down be- 
tween the forked ends of the base frames, said cheeks having shoulders, a, 
"ïvhich rest upon and are secured to the bearing faces, b, b, constructed and ar- 
rangea substantially as and for the purposes set forth. 

Henry D. Wickes. 

Edward N. Wickes. 

Défendants' machine, as appears by their model, is almost iden- 
tical with that of complainants. In the Wickes mill the upper 
cheek pièces in whlch the sash runs are parallel, and the spreading 
of the legs commences at the union of the upper and lower 
parts, while in the Lockwood machine the spread of the legs is 
uniform from top to bottom, and the gTiides for the sash, instead 
of being of uniform thickness, as in the Wickes machine, are made 
slightly beveling, in order to correspond with the spread of the legs, 
and présent a vertical face in which the sash may run. Thèse 
changes, it is clear, are merely in form, the résulta produced being 
precisely the same in both cases. 

To my mind, the sole question for détermination js as to the 
validity of complainants' patent, and, if it can be sustained, then the 
défendants are infringers. To sustain their claim, complainants 
introduced the patent, and supplément it with évidence showing 
that from 1870 to 1877 they built the old-style gang-saw mills, and 
since that time they hâve built exclusively, and without change of 
form, the machines described in their patent, and hâve nearly 300 
of them in use at this time. They also show that after the issuance 
of the patent, when other manufacturers commenced to make gang- 
saw mills embodying complainants' devices, on being notifled of the 
claims of the patent, they, with the exception of thèse défendants, 
desisted from such manufacture. 

Défendants attack the validity of the patent, and seek to show 
prior use or anticipation, but they place their main reliance on the 
use in April, 1876, of what is called the "Torrent-Farr Mill." If the 
building and use of this mill, and its form as shown in the sketches, 
had been clearly and satisfactorily proved, and if the évidence had 
be«n of a more convincing and reliable character, I am inclined to 
think that the claim of complainants would hâve been defeated 
thereby. But the testimony is not of that clear and positive nature 
which is necessary to overcome the issuance of the patent, with the 
presumptions attaching thereto. It is based largely on the remem- 
brance of witnesses as to the forra and construction of a machine 
built nearly 20 years ago, subject to the inflrmities of recollection. 
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and to the liability of mistake. Testimony of this character, with- 
out the production of contemporaneous drawings or exMbits, ia, 
from its very nature, unreliable, and open to grave doubt For thèse 
reasons I do not think it can be permitted to outweigh the évidence 
of the patent itself. Again, the patents cited as anticipations, in 
my opinion, do not corne within the rule. The patent in question, 
if it is not merely an aggregation of parts, — as to which there may 
well be some doubt, — ^is for a combination of old devices to secure 
a better resuit than heretofore obtained; and, in order to prove 
prior use or anticipation, there must be shown a device using ail 
thèse co-operative parts, or their mechanical équivalents, in one ma- 
chine. I nowhere find an anticipation of the combination described 
in complainants' patent. It is a signiflcant fact that the défendant 
flrm or its predecessors built the old-style machines from 1870 to 
1885, making none with iron frames until 1888 or 1889, and thèse 
latter machines did not infringe complainants' patent; subsequently, 
that pattem was discarded, and the one whioh is the subject-matter 
of this suit adopted. I hold, therefore, that complainants' patent 
is valid, and that défendants hâve infringed the same. A decree 
will be granted in accordance with the prayer in the bUl of com- 
plaint, and the cese will be referred to a master for an accounting. 



EDISON ELECTRIC LIGHT CO. et al. v. GOBLBT et al. 

(Circuit Court, S. D. New York. February 10, 1894.) 

IsjuscTioN— Thivial Violation— Good Faith. 

A défendant wlU not be punished for violation of an injunction re- 
straining the use of articles which infringe plaintlffi's patent when he has 
made an honest effort to remove the offendtng articles from the premises 
where they were used, thoaigh, by an overslght, a few remaln. 

This was a suit by the Edison Electric Light Company and the 
General Electric Company against Kobert Goelet, Robert Stafford, 
and others to restrain the infringement of a patent. An injunction 
having been granted, plaintiffs move to punish défendants for con- 
tempt in violating the same. 

Eugène Lewis and Richard N. Dyer, for complainants. 
James M. Gifford, for défendants. 

LACOMBE, Circuit Judge. As to the lamps of the Sawyer-Man 
pattern, I do not think disobedience of the order is sufflciently made 
ont. Défendants seem to hâve made au honest effort to remove the 
offending lamps, and if, through the overslght of their employés, a 
few were still left, that fact, though technically a disobedience, is 
so unsubstantial in extent that attachment ought not to issue. 

As to the other lamps: The injunction forbade the use by de- 
fendants of "any incandescent lamps made in accordance with or 
embodying or containtng the invention described and claimed in 
said letters patent, and particularly pointed ont in claim 2 thereof ; 
the combination of carbon filaments, with a receiver made entirely 
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of glass, and conductors passing through. the glass, and from which. 
receiver the air is exhausted." It also enjoined the use of "any 
incandescent electric lamps lUce those [theretofore] used * * ♦ 
in infringement of claim 2 of said letters patent" It is not disputed 
that the lamps complained of fall within the first of thèse two 
classes; and the use of the lamps since injunction was served is ad- 
mitted, That being so, the complainants hâve sufiflcientlj proved a 
violation of the injunction, unless défendants are able to show that, 
nevertheless, they hâve the right to use thèse lamps. They seek to 
justifv under the principles of law laid down in Adams v. Burke, 17 
Wall/453, and Hobbie v. Jennison, 149 U. S. 355, 13 Sup. Ct. 879, con- 
tending that "the sale by a person who has the full right to make, 
seU, and use a patented [article] carries with it the right to the use 
of that [article] to the full extent to which it can be used in point 
of tùne." The difficulty with such défense in this case, however, is 
that it is not proved. There is no évidence that thèse particular 
lamps ever passed out from under the monopoly by reason of a sale 
of them by a person who has the right to seU and use anywhere. 
On the contrary, the défendants most carefully, and evidently of 
intention, refrain from telling even of whom they bought, and make 
no effort to show that their vendor had any right to sell. 

As indicated upon the oral argument, défendants may hâve 10 
days' further time in which to ûle additional alfidavits tending to 
show a sale such as would take thèse lamps out of the monopoly. 
Failing that, complainants may take an order. 



EDISON ELECTRIC LIGHT CO. et al. v. GOELET et al. 

(Circuit Court, S. D. New York. March 5, 1894.) 

Patents fok Inventions — Right to Use Patented ABTrrT.Es Bought fkom 

LiCBNSEBS. 

The E. Co. sold Its patented electric lamps to three several companies. 
upon agreements by them to sell only to users of the lamps within cer- 
tain llmited territory. Each of such three companies sold lamps, without 
restriction, to défendants, who were outside the territory of ail the com- 
panies. Eéld, foUowing Adams v. Burke, 17 WaU. 453, and Hobbie v. 
Jennison, 149 U. S. 355, 13 Sup. Ct. 8T9, that défendants had the right to 
use the lamps, so sold to them, anywhere In the United States. 

This was a suit by the Edison Electric Light Company and the 
General Electric Company against Eobert Goelet, Robert StafEord, 
and others to restrain the infringement of a patent. An injunction 
having been grahted, plaintiffs moved to punish défendants for con- 
tempt. Upon the first hearing, défendants were given leave, within 
10 days, to submit affldavits showing from whom they purchased the 
devices complained of. 65 Ped. 612. Such affldavits having been 
filed, the motion is uow renewed. 

Dyer & Seely and Eugène H. Lewis, for complainants. 
Hobbs & Gifford, for défendants. 

LAGOMBE, Circuit Judge. The additional affldavits show that 
the lamps of the Edison pattem used by défendants hâve beeh 
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obtained by them by purchase from three sources: (1) McLeod, "Ward 
& Co., dealers in electrical supplies in this city; (2) tbe Jaynes 
Electric Company, a copartnership in Buffalo, dealing in suoh sup- 
plies; (3) the F. P. Little Electric Construction & Supply Company, 
also in Buffalo. 

1. The first-named flrm bough-t the lamps from the Edison General 
Electric Company, and its successor, the General Electric Com- 
pany, exclusive licensees to manufacture under the patent. McLeod, 
prior to such purchase, had signed an agreement binding his flrm 
not to sell any of the lamps so bought in violation of the varions 
obligations which existed between the company and its licensees, 
and further agreed to keep himself informed of such obligations. 
The lamps in question were bought from the Edison Company upon 
an order of the flrm, stating that they were "for use above 70th 
Street" They were sold to défendants by McLeod without restric- 
tion. 

2. The Jaynes Electric Company bought the lamps it sold to de- 
fendants from the Buffalo General Electric Company. This cor- 
poration obtained them from the General Electric Company, under 
a contract which authorized it to sell such lamps only to users of 
lamps within the county of Erie, except Tonawanda. The Jaynes 
Company bought the lamps from the Buffalo Company without 
restrictions, and sold them to défendants in like manner. 

3. The F. P. Little Company bought the lamps it sold to défend- 
ants from the General Electric Company through its Syracuse agent. 
It had previously signed an agreement similar to that executed by 
McLeod, but, in making the sale to the défendants, imposed no 
restrictions. 

No doubt, the défendants were advised in a gênerai way that the 
complainant the illuminating company claimed that it had the sole 
right to use, and sell for use, lamps of the patent within the city 
of New York; but there is no reason for discrediting their state- 
menis that, as to thèse particular lamps, they had no notice or 
knowledge of any restrictions placed upon those who sold them. 
Under thèse circumstances, I am of the opinion that under the prin- 
ciples laid down in Adams v. Burke, 17 Wall. 4.53, and Hobbie v. 
Jennison, 149 U. S. 355, 13 Sup. Ct. 879, the défendants hâve the 
right to use the lamps they bought anywhere in the United States. 
Concededly, they were made by the General Electric Company, the 
exclusive licensee under the patent, and were sold by it to persons 
to whom it had the right to sell. The last-cited case réitérâtes the 
proposition that the "sale of a patented article by an assignée within 
his territory carried the right to use it everywhere. * » » Once 
lawfully made and sold, there was no restriction on the use to be 
implied, for the benefit of the patentée or his assignées or licensees." 
The dissentients in Adams v. Burke, and many circuit judges in 
subséquent décisions, clearly and forcîbly pointed out the resuit 
of such a construction of the patent laws as would leave a patentée, 
who wishes to divide his rights territorially, dépendent upon the 
good faith of those to whom he sells. But the suprême court bas 
so held, and there is nothing for this court to do but to conform to 
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such décision. The patentee's remedy is against those who, after 
binding themselves to conform to his restrictions, hâve violated 
their agreements. He may protect himself either by selling his 
lamps only to persons on whose honesty and responsibility he can 
rely, or by requiring from them sufficient security that they wOl 
respond for any damages he may sustain by their failnre to keep 
faith with him. The purchaser of lamps once sold by the patentée, 
or by the person whom ne authorizes to make and sell them, cannot, 
under the décisions supra, be charged with knowledge of the restric- 
tions upon resale, which are matter of agreement between the 
patentée or the licensed manufacturer and the first purchaser. 
Motion to punish for contempt is denied. 



EDISON ELECTRHD LIGHT CO. et al. v. BLOOMINGDALE et al. 

(Circuit Court, S. D. New York. December 27, 1894.) 

Eaton & Lewis, for complainants. 
Cravath & Houston, for défendants. 

LACOMBB, Circuit Judge. I am still of the opinion expressed on the orig- 
inal argument (65 Fed. 212), viz. that, by the stipulation in the Southern dis- 
trict suit, complainants hâve practically assented, for the time being, tp tlio 
sale of Buckeye lamps there. When they shall hâve changed the situation 
there by getting rid of their stipulation, or by obtaining an injunction against 
the défendants in that suit, the situation hère will be différent. But, while 
It is as it is, défendants' use of lamps, which apparently they may buy in the 
Northern district, will not be enjoined. As the conclusion now arrived at 
is adverse to complainants, it is unnecessary to awalt the décision in the Bâte 
Case. Ordered accordingly. 



THOMSON-HOUSXON ELECTRIC CO. v. WESTERN ELECTRIC CO. 

(Circuit Court, N. D. Illinois. January 14, 1895.) 

Patents — Bbgui.atob fok Dynamo— Anticipation. 

Letters patent No. 238,315, issued March 1, 1881, to Elihu Thomson 
and Edwin J. Houston, for a current regulator for dynamo-electrical ma- 
chines, consisting of a device whereby the brushes on the commutator 
are automatically shifted so as to change the output of the machine to 
meet the change of conditions presented by variations in the number of 
burning lamps dépendent thereon, are void for want of invention, being 
anticipated by letters patent No. 223,659, issued January 20, 1880, to the 
same parties, for a device whereby the same resuit in a less degree was 
obtained by a similar device for the purpose of preventing the production 
of sparks, which injured the machine. 

Suit by the Thomson-Houston Electric Company against the West- 
ern Electric Company for injunction and accounting. 

Ofiîeld, Towle & Linthicum, for complainant. 
Barton & Brown, for défendant 

GEOSSCUP, District Judge. This is a suit for înfrîngement of 
patent No. 238,315, granted to Elihu Thomson and Edwin J. Houston 
March 1, 1881, for "current regulator for dynamo-electric machines." 
The ohject of the invention is to control the opération of a dynamo- 
electric machine in such manner that the constant and unvarying 
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strength of current fihall be maintained in its circuit, notwithstand- 
ing changes of load occurring from variations in the number of 
lamps or other devices actuated by it A dynamo macliine is a 
device for converting meclianical energy into electricity. It bas a 
revolving part, called the "armature," usually driven from a steam 
engine. At one end of the armature there is a projecting part, 
called the "commutator," standing out something like the hub of a 
wagon wheel. Upon two opposite sides of this commutator are 
placed two copper strips, bars, or bundles of thin copper leaves, 
called "commutator brushes," which press upon the surface of the 
commutator during its révolution. A wire joined to one of thèse 
brusheg leads away from the machine through the lamps or motors 
in which the current is used, and back to and through the other 
brushes. Thus the electric current which is generated in the arma- 
ture by its révolutions passes out through one brush and back 
through the other. Prior to the time of the taking out of com- 
plainant's patent, the development of electrical lighting made it 
désirable to so construct a deidce that one, two, or more lamps 
might be dropped out or added to the circuit at will. In the opéra- 
tion of a dynamo it is hecessary that the volume of current generated 
should be closely adapted to the work doue. The problem was to 
change the output of the machine to meet the change of conditions 
presented by variations in the number of lamps buming. This 
could be done either by varying the speed of the machine or inter- 
posing for each lamp extinguished a résistance which would consume 
the same amount of energy, or by any device that, notwithstanding 
the variations of load, would keep the volume of the current sus- 
tained. The device described in the patent accomplishes this by 
means of the mechanical éléments described therein. It was 
known by the patentées that by shifting the position of the brushes 
on the commutator, the volume of the current would be increased 
or diminished, and that this law of electrical mechanism was con- 
stant. For instance, if, after shifting the brushes to the position 
of least spark for eight lamps, a lamp should be eut off, the moving 
of the brushes f orward a certain distance would so change the out- 
put of the machine that it would be adapted to the running of 
seven lamps; and a still further movement forward would adapt it 
to six, ûve, and so on; and that by a like shifting of the brushes 
backward a new load could be imposed without changing the appar- 
ent energy or varying the speed of the machine. The object of the 
complainant's patent was to obtain the advantage of this effect in 
electrical mechanism through some device that would move the 
brushes automatically, and upon the impulse of the condition that 
made the movement necessary, This was accomplished by means of 
a yoke, on which the brushes were rocked backward and forward, 
and which obtained its motion through the interposition in the main 
circuit of an electro-magnet, consisting of a core of soft iron, wound 
with insulated wire, which, becoming magnetic, more or less, accord- 
ing to the strength of the current, attracted an armature, supported 
upon a lever, at the other end of which was a spring antagonizing 
the attraction of the magnet, Thus the increase or diminution of 
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th.e current decided whether tihe attraction of the electro-magnet 
or the résistance of the spring was the stronger force, and in accord- 
ance therewith rocked the movable armature upwards and down- 
wards, and by means of Connecting devices likewise rocked tke yoke 
to which the brushes were attached backward and forward. The 
intermediate motor device is not a part of the invention claimed, 
and therefore may be dropped f rom view. 

The claims of the patentées are for a combination, and are ex- 
pressed in the following tenns: 

"(1) In a current regnlator for a dynamo-electric machine, the combination 
of a device responding to changes in the main or gênera ted current, a shift- 
Ing commutator for said machine, and mechanism controlled by said re- 
sponsive device to shift the commutator to those positions where the current 
taken up by said commutator shall be constant. (2) In a current regulator 
for a dynamo-electric machine, an electro-magnetlc device, acted upon by 
variations in the main or generated current, an adjustable or shifting commu- 
tator for the machine, and mechanism controlled by said electro-magnetic 
device to adjust the commutator to those positions where the main or gen- 
erated current taken up by said commutator shall be constant." 

Through an inadvertence of the drawings, at variance in that 
respect with the written description in the patent, the complain- 
ant's device, as drawn, is inoperative. But, this corrected, and the 
device in some other respects slightly modified, the so-called inven- 
tion is both practical and highly valuable. 

The principal défense is that, in view of the prior state of the 
art, and especially of the invention patented by Thomson & Houston, 
January 20, 1880, No. 223,659, this so-called invention bas been 
anticipated, and the patent, therefore, is invalid. Much leaming 
on this question by counsel for both sides, and by the experts 
called, has been put at the disposai of the court, and inany questions 
relating to the laws of electricity, which are in their very nature, 
in the présent state of the art, insolvable by one not an expert, are 
raised. I hâve avaUed myself, as closely as I could, of the excur- 
sions of counsel into thèse abstruse âelds, but hâve corne back f rom 
them, I confess, more bewildered than enlightened. So far as I 
hâve been able to ascertain, ail knowledge of electricity is, so far, 
purely empirical, and mère spéculations, therefore, however acute 
and plausible, as to the wâys and methods of this force, are likely to 
be erroneous, and therefore valueless. In the view of the case to 
wàich my judgment has corne, it is unnecessary to enter thèse régions 
of spéculation, or to attempt to décide between the respective con- 
tentions 80 eamestly put forth and learnedly maintained. 

Patent 223,659 discloses a device almost identical with that of the 
patent in dispute. As stated already, the commutator is made up of 
a number of subdivisions called "segments," which are electrically 
insulated from each other. In the révolutions of the commutator 
each of thèse segments cornes into contact first with one brush, 
then with the other; and, as the contact is broken by the passing of 
the segment away from the brush, there is a tendency to form a 
spark between the tips of the brush and the edge of the leaving 
segment. "UTien such sparking is violent, or repeated, it eats away 
the métal surfaces between which it occurs, and is, in every respect, 
disadvantageous. Whatever may be the cause of the sparking, it 
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was then discovered or known by the patentées that a proper shift- 
ing of the brush.es upon the commutator would bring about a con- 
dition of minimum sparking. But the position of the brushes upon 
the commutator to prerent sparldng was not necessarily uniform. 
It depended upon the speed of the révolutions, which, in turn, was 
dépendent upon the uniformity of power, not so easily obtainable 
then as now. It depended also upon the accidentai or purposed 
introduction or withdrawal of résistance from the circuit It is 
apparent that a shifting by hand to meet thèse varying conditions 
would be both cumbersome and unsatisfactory, and the invention 
subsequently patented as 223,659 was to meet thèse electrical diffi- 
culties. The object hère, as in the subséquent patent in suit, 
was to obtain a device that would move the brushes backward 
and forward responsively to tlae electrical condition that such 
movements were intended to meet. For this purpose the pat- 
entées employed a mechanical délice in every substantial respect 
like that described in the patent in suit, except that the electro- 
magnet was put in the short circuit beginning with the forward 
member of one of the brushes, and ending in the main circuit at the 
rear of the other member of the brush, instead of having been put 
in the main circuit, as in the patent in suit. It may be admitted 
that the anti-sparking device is, in some respects, différent from the 
one in suit. The question is whether the différence is cme of prin- 
ciple and conception, or only such a différence in use as leaves the 
uses nevertheless analogous. The complainaut's anti-sparking pat- 
ent revealed to the public a device by which the brush on the com- 
mutator could be automatically changed forward and backward 
responsively to a change in the current of electricity. The device, 
it may be admitted, was only used to prevent sparking, and was 
only acted upon by a small portion of the current; but it disclosed 
clearly and for ail purposes a mechanism that would rock the 
brushes responsively to changes in the current, irrespective of 
whether such current were the main or only accessory ones. The 
problem sought to be solved by the patent in suit was a somewhat 
différent one in its ultimate ends, but the object of both patents was 
reached by the application of any principle and the use of any 
device that would automatically maintain constancy of current, not- 
withstanding changes of motive power or of résistance. The fact 
that one may be intended to prevent destructive eflects upon the 
machine itself, and the other to adapt the machine to the circum- 
stances of changing résistance, will not make both devices patent- 
able, if they employ substantially the same principles and the same 
mechanism. It seems clear to me that the real immédiate use in- 
tended by both of thèse patents was to automatically equalize the 
volume of the current; the one in the less, and the other, it is true, 
in a much greater, degree. The immédiate objects in view were 
thus analogous, and the ultimate uses into which they diverged do 
not make them less so. 

Now, if the uses were analogous, and the principles and devices 
employed were somewhat différent, the sole question remains wheth- 
er an electrical mechanic, having the knowledge of the art that the 
public possessed when the so-called invention in suit was conceived, 
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could, without inyention, hare adapted the aati-sparking meclianism 
to the analogous uses of the patent in suit. It must be remembered 
tbat it -was then well known to electricians that the shif ting of the 
brushes forward and backward upon the commutator increased and 
diminished the volume of the current, and thus equalized it against 
the tendencies of a changea résistance. This is what the anti- 
sparking invention accomplished automatically within narrow lim- 
its. It is vi'hat the so-called invention in suit accomplished au- 
tomatically through a wider scope. To an electrical mechanic, bent 
upon devising a remedy for the inconstancy of the current caused by 
the putting in and taking out of the lamps, and possessed of the 
knowledge that a shiftuig of the brushes on the commutator would 
accomplish this, and that such shiftuig, within very narrow limita 
at least, could be accomplished automatically by the anti-sparking 
invention, the sole problem was presented whether, by a like device, 
an automatic shifting of the brushes through a wider scope, and 
adapted to the whole current, could be effectuated. The mechanical 
idea and conception, and the principle on which it was based, were 
ail before him. There was required simply expérimentation to dé- 
termine its adaptability to the new purpose. Doubtless such ex- 
périmentation was difflcult and délicate, and called into exercise a 
multitude of différent adjustments of the brushes. But it was ail 
doue in the light and along the Unes of the earlier device and of 
electrical principles well known to the public. It was, in my mind, 
adjustment purely, and not a new conception of either a principle of 
electricity or a mechanism to carry it out. If there is any mis- 
take in this judgment, it is, I think, in putting a higher estimate 
upon mechanical skUl in electrical flelds than is applied to other 
flelds. But I do not see how this can or ought to be avoided. It 
necessarily requires high skill to be an electrical mechanic at ail. 
Adjustments and adaptations are there every day made use of. To 
give to each of thèse the dignity and conséquence of inventions 
would tie up permanently this whole useful fleld to monopoly. No 
new distinct conception or diseovery ought practically to go unre- 
warded. But it certainly would, if its readaptations, by experiment 
or adjustment, to the thousand uses the fleld of electricity discloses, 
were to be regarded as patentable improvements. 

I differ from Judge OOLT in this case with reluctance, for I defer 
to his superior expérience and wisdom in the patent fleld; but I 
cannot foUow him in this case without violating my own sensé of 
judicial responsibility. The bill will be dismissed. 



HEATON-PENINSTJLAH BUTTON-FASTENER CO. v. EUREKA 

SPEOIALTÏ CO. et al. 

(Circuit Court, W. D. Mictiigan, S. D. Januaxy 22, 1895.) 

Patentbd Machines — Sale — Restriction in Use — Public Policy — Injdno- 

TION. 

Tliough a patentée sells button fastenlng machines made in accordance 
with his patent, with a stipulation that in them shall be used, for the pur- 
pose of fasteniugs, only the staples manufactured by patentée, but not In 
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themselves patented, one who manufactures and sells staples to the pur- 
chasers o( the machines to be used therein -will not be enjoined as a con- 
trlbutory Infrlnger, the restriction on the use of the machines being against 
public policy. 

Suit by the Heaton-Peninsular Button-Fastener Company against 
the Eurêka Specialty Company and others. 

Sweet & Perkins (Lange & Eoberts, of counsel), for complainant 
Taggart, Knappen & Denison, for défendants. 

SEVEEENS, District Judge. The bill is flled to restrain the al- 
leged infringement of rights cMmed to be possessed by the com- 
plainant under certain patents issued for inventions in button-fas- 
tening machines. The pith of the allégations is that the complain- 
ants, being the owners of said patents, do not sell the machines man- 
ufactured under them, outright, but with a condition, and that they 
attach to each machine, when they sell it, a conspicuous plate or tag, 
on which there is expressed a restriction to the effect that the ma- 
chine was sold and purchased to use only the staples employed for 
fastening made by the owner of the patent, and that every user of 
the machine bas fuU notice of this restriction; that the défendants, 
notwithstanding this, and with knowledge of thèse facts, manu- 
facture staples adapted only for use in the machines so sold by the 
complainants, and persuade the users of the machines to buy and use 
them in violation of the above-mentioned restriction. To this bill 
the défendants hâve demurred. The two principal objections to the 
bill which hâve been argued, and to which this opinion will be lim- 
ited, are (1) that as the défendants are not engaged in the business 
in which the machines are employed, and are only concemed there- 
with in selling to those who are so employed a nonpatented article, — 
an article which constitutes no part of the patented thing, — they are 
not accountable to the complainant; (2) that the restriction which 
the complainant puts upon the uses of thèse machines, whereby a 
monopoly in an unpatènted article is secured to the complainant, is 
contrary to public policy, and that a court of equity will not en- 
force it. 

In support of the first objection, it is urged that the cases cited 
by the complainant to show that parties held guilty of contributory 
infringement should be restrained were cases in whieh some part of 
a patented article was sold to another, with intent that it should be 
combined with other éléments to make up the infringing article. I 
am not clear, however, that this distinction can be maintained upon 
the allégations of this bill, which are very broad and emphatic in as- 
serting, not merely that the défendants make and sell the staples, 
but that they actively persuade the users of the machines to violate 
the supposed rights secured to the complainant by the patent, and 
the restriction in the sale of its machines. It would rather seem 
tliat, if the complainant has such rights as it asserts, the défendants 
would, upon such facts, be tort feasors, and that equity would re- 
strain them, in the circumstances alleged. 

But, upon the second ground, I think the demurrer should be sus- 
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tained. The question involved is a novel one, and dépends upon 
considérations of a fundamental nature. A very able and ingénions 
argument has been submitted to the court to vindicate the gênerai 
proposition tliat a patentée may deal witli Ms patent as lie likes, 
and that the right is absolute. Thèse three steps are taken by coun- 
sel in their argument: (1) A patentée has an exclusive right in his 
patented invention, and may arbitrarily control its manufacture, sale, 
and use in any conceivable manner. (2) In the case at bar, the users 
of Peninsular machines Infringe complainant's patent rights when 
they use the patented property outside of the bounds of the author- 
ized nse. (3) The défendants, by furnishing to those users the 
means whereby their infringement is committed, with intent that 
it shall be committed, are liable as contributory infringers. But I 
am persuaded that the patentee's privilège has its limitations, in the 
rights and interests of the public, and that it is an abuse of his priv- 
ilège to so shape his dealings with his patent as to secure a monopoly 
upon an unpatented article. It is hard to foresee to what extent 
such schemes might be carried, if patents can practically be broad- 
ened so as to gather in a multitude of subjects now and always hith- 
erto free from monopoly. The perversion is complète in the instance 
of the présent case. The complainant claims in its bill that it 
makes nothing in the sale of its machines, and that the entire profits 
of its business are made in the sale of staples. Manifestly, such a 
resuit is wholly inconsistent with the spirit and object of the patent 
laws, and would constitute an excrescence thereon. It is douhtful, 
also, whether the restriction which the complainant puts upon its 
customers is enforceable upon gênerai principles. No price is flxed 
at which it will supply the staples. That may be arbitrarily deter- 
mined afterwards by the seller, or he may choose not to sell at ail. 
The validity of such collatéral stipulations introduced into a con- 
tract of sale of rights secured by patents is discussed, both upon the 
grounds of public policy, and of the uncertainty of the éléments of 
the stipulation, in the case of Manufacturing Go. v. Gormully, 144 U. 
S. 224, 12 Sup. Gt. 632; and, although the particulars of that case are 
not precisely analogous to the facts hère, the principles there ad- 
verted to hâve application hère, and seem to support the views I 
hâve expressed. If the staples were themselves the subject of a 
valid patent owned by the complainant, the case might be différent, 
as was pointed out in the case of Morgan Envelope Co. v. Albany 
Perforated Wrapping Paper Co., 152 U. S. 425, 14 Sup. Ct. 627. But 
they are not. They are no part of the machine, and, like the paper 
in the case last cited, are used up by their flrst employment. But it 
is argued that the complainant, having an absolute property right 
under its patent, might altogether refrain from putting its machines 
upon the market, and in that case neither the défendants nor the 
gênerai public would hâve any interest in the making of such 
staples, for they would be of no use; and judicial utterances are 
cited to show that the patentée may, if he pleases, withhold his 
patent from public use during the whole period for which his 
monopoly is granted. I greatly doubt the correctness of that propo- 
sition, as thus broadly stated. It seems to me that such a course 
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would defeat the just expectation of the public, and would not be 
consistent with the implications of his grant. The expectation is 
that he will promptly disclose the nature of his invention, and ac- 
cord to the public, on reasonable terms, the use of it, and not that 
others should be shut out of that fleld for the period of 17 years, 
and the public be debarred f rom the beneâts of like inventions during 
that whole period. . Xor did congress intend any such resuit, depend- 
ing probably upon the supposed interest of the patentée in putting 
his invention to profitable uses. It may be that the technical right 
claimed exists, in the absence of any spécifie provision for compelling 
the patentée to do what is expected from Mm, or forfeit the grant, 
and that Judge Blodgett was wrong when he said in Hoe v. Knap, 
27 Fed. 204, 212, that, "under a patent which gives a patentée a mo- 
nopoly, he is bound either to use the patent himself, or allow others 
to use it on reasonable or équitable terms," if by that he meant to 
State it as an absolutely binding obligation, which I doubt; but I 
think a court of equity would be slow in lending its aid to such a 
course, and would only do so in a clear case, and where the right 
asserted is not clouded with other objections, and perhaps that is 
ail Judge Blodgett really intended to say. In order to justify the 
refusai of a court of equity to award an injunction, it is not neces- 
sary to deny that a strictly légal right exists. Said Mr. Justice 
Brown, in delivering the opinion of the court in Manufacturing Co. 
V. Gormully, above cited: 

"From time immémorial, it has been the recognized duty of such courts to 
exercise a discrétion; to refuse their aid in the enforcement of unconsclonable, 
oppressive, or iniquitous contracts; and to turn tlie party claiming tlie benefit 
over to a court of law. Tliis distinction was recognized by tliis court in Cath- 
cart V. Robinson, 5 Pet. 264, 276, wlierein Cliief Justice Marshall says: 'The 
différence between that degree of unfairness which will induce a court of 
equity to interfère actively, by setting aside a contract, and that which will 
induce a court to withheld its aid, is well settled. 10 Ves. 292; 2 Cox, Ch. 
77. It is said that the plaintiff must come into court with clean hands, and 
that a défendant may resist a bill for spécifie performance by sliowing that 
under the circumstances the plaintiff is not entitled to the relief he asks. 
Omission or mistake in the agreement, or that it is unconscientious or unrea- 
sonable, or that there has been concealment, misrepresentation, or any un- 
fairness, are enumerated among the causes which wUl induce the court to 
refuse its aid.' " 

A bill for an injunction, since it invokes the discrétion of the court, 
Is subject to the same objections. 2 Story, Eq. Jur. § 959a. The 
demurrer will be sustained, and the bill dismissed. 



THE ADELINA v. THE GULF OF TARANTO. 
(District Court, E. D. Pennsylvania. January 18, 1895.) 

1. Collision— In Dock— -Négligence. 

A steamer Is at fault in enterlng a dock already occupied by a vessel, 
the dock being so small that at low water the steamer, being on the 
ground, careens against and crushes the vessel. 

2. Samb. 

The fact that the vessel already in the dock changed her position, mov- 
ing back instead of forward, did not make her liable for the Injury, it 
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being a matter of conjecture whether her change of position placed her 
In greater péril, or whether she would hâve improved her situation by 
movlng forward. 
S, Same— Advice of Hakbor Mastbr. 

The fact that the harbor master adrised the steamer to enter the dock 
will not excuse it. 

Libel by the Adelina agaiast the Gulf of Taranto. 

Henry E. Edmunds, for the Adelina. 

N. Dubois Miller and J. Eodman Paul, for the Gulf of Taranto. 

BUTLEK, District Judge. The libel charges that on the 2d day 
of August, 1893, the bark Adelina arrived at the port of Philadelphia 
from the port of Eio Janeiro, Brazil, in ballast, and proceeded to pier 
40 South Wharves, Delaware river. That the vessel commenced to 
discharge her ballast on August 3, 1893, and while engaged in so dis- 
charging the British steamship Gulf of Taranto arrived from Ham- 
burg and docked on the south side of pier 39, alongside libelant. 
That before the steamship was docked those in charge of her were 
notifled that there was not room enough in the dock for both vessels 
to lie together in safety; that at low water the steamship would dam- 
age the bark. That notwithstanding this warning those in charge 
of the steamship persisted in forcing her into the dock, where she 
subsequently, at low water, took the ground and careened over, 
striking the bark Adelina and forcing her against the side of the 
pier where she was lying; that by reason thereof the bark was 
forced over and crushed against the pier, where she was held be- 
tween the steamship and pier, and hung ont of the water until the 
tide rose, when the bark was taken to a place of safety, and it was 
f ound that both sides of the bark were crushed in, her planking and 
timbers split, broken and started, and that she suffered damages in 
the sum of |5,000 as near as this libelant can estimate. 

The answer dénies the fault thus imputed, says the respondent 
was safely and properly docked; that although the bark declined 
to move forward as she was requested to do, near the head of the 
dock, there was still ample space as the vessels lay, but that later 
in the evening the bark moved back 20 or 30 feet where there was 
less room; that subsequently, at the bark's request the steamer 
put out a fender, but that owing to the change made in the bark's 
position, the vessels pressed together as the tide fell, and that both 
were consequently injured — the steamer to the extent of $2,500, for 
the recovery of which she has libeled the bark. 

The testimony présents the foUowing questions: (1) Was the 
steamer at fault in entering the dock? (2) Was the bark at fault 
in movlng back? (3) Was the steamer at fault in failing to change 
her position after the bark moved back? 

On the first hearing I wias inclined to believe that the second and 
third questions should be answered afflrmatively, and both vessels 
consequently be condemned. The flrst I was inclined to think should 
receive a négative answer. It was deemed wise, however, to consult 
assessors, and Messrs. Barrett & Call were selected and interrogated 
on the subject Their answers, as well as the interrogatories pro- 
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pounded, axe on file. After reading tte answers ît was deemed 
proper to submit the assessors to examinatiôn by counsel. They were 
so examined, and the case again heard. 

Their answers and testimony shed new light on the case; and hâve 
modified my original impressions. They are intelligent and experi- 
enced masters of vessels, and of course entirely impartial. They in- 
spected the dock, and on measuring the bark found it to be wider 
than was before supposed. 

I am now convinced that the first question should be answered 
affinnatively, and that the second and third should not. I believe 
the steamer was wrong in entering the dock; that the room was in- 
sufflcient to aUow the two vessels to lie there with safety at low tide. 
Of course it is possible the bark might hâve improved her situation 
after the steamer entered by crowding f orward ; but this is mère con- 
jecture. The witnesses disagree about it, and the truth cannot be 
ascertained. In my judgment no prudent and intelligent master 
familiar with the dock, knowing the depth of water at low tide, 
would hâve taken the steamer in. When in she was entirely unman- 
ageable; aground in front, her stern far out in the stream and swept 
by the tide, she was helpless. Eesting substantially against the bark, 
when entered, as the water fell she would necessarUy press over and 
injure her. 

It is not necessary to consider the powers of the harbor master, 
or his assistant who is said to hâve advised the entry. He certainly 
could not authorize the steamer to crowd in where the room was 
insuffleient, and relieve her from the conséquences of injuring the 
bark. 

The latter did not improve her chances of escape, apparently, by 
moving back; indeed she seems to hâve diminished them. But this 
too is conjecture : The truth cannot be known. An intelligent mas- 
ter présent at the time, could f orm a more reliable judgment than 
can be formed from the conflicting testimony taken. The offlcers of 
the bark were seeking safety; and looking at the situation as pre- 
sented to their view they believed that prudence required the move- 
ment they made. The fact that the bark was soon after jammed and 
immovable, seems to indicate that their judgment was at fault, but, 
as before suggested, this indication may be misleading; the tide 
was falling and other circumstances may hâve intervened to con- 
tribute to the disappointment they encountered. If imperiled by the 
steamer's improper entry no more was required of the bark than the 
exercise of such skill and judgment as should be exercised under the 
circumstances, to avoid the danger threatened. It certainly would 
not be safe to hold that she did not exercise such care and skill. 

The libel is sustained; and the cross libel flled by the steamer is 
dismissed. 
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UNION SWITCH & SIGNAL CO. et al. v. HALL SIGNAL CO. et al. 

(Circuit Court, S. D. New York. January 23, 1895.) 

Circuit Courts— Jueisdiction— Patent Cases— Noneesident Dépendants. 
Tlie provision of tlie acts of Marcli 3, 1887, and August 13, 1888, that no 
civil suit shall be brought against any person in any other district tban 
tliat whereof he Is an inhabitant, applies to suits to restrain the infrlnge- 
ment of patents brougbt against parties who are not aliens or corpora- 
tions organlzed outside the United States. In re Hohorst, 14 Sup. Ct 221, 
150 U. S. 653, distinguished. 

This was a suit to restrain the infringement of a patent. Défend- 
ants, by demurrer and plea, raised the objection that the court had no 
jurisdiction. 

Crarath & Houston, for complainants. ' 
Witter & Kenyon, for défendants. 

TOWNSEND, District Judge. Counsel agrée that the décision 
of the single question presented by demurrer and plea to this biU 
dépends upon whether certain statements in the opinion of the su- 
prême court of the United States in Re Hohorst, 150 U. S. 653, 14 
Sup. et. 221, are controUing upon this court in this case. The suit 
is for infringement of a patent. The défendants claim that the cir- 
cuit court for the Southern district of New York has no jurisdiction, 
because they are inhabitants of another state, and are not inhab- 
itants of the state or district within which the suit is brought. The 
act of March 3, 1887 (chapter 373), as amended by that of August 
13, 1888 (chapter 866), vests in the circuit and district courts of the 
United States jurisdiction over certain classes of controversies, and 
further provides that "no civil suit shall be brought before either of 
said courts against any person by any original process or proceeding 
in any other district than that whereof he is an inhabitant." By a 
decided prépondérance of authority in the circuit courts, this act 
and the preceding ones of a like character hâve been applied to suits 
for infringement of patents against nonresident individuals and cor- 
porations. St. Louis, V. & T. E. Co. v. Terre Haute & I. R. Co., 33 
Ted. 385; Fales v. Eailway Co., 32 Fed. 673; Miller-Magee Co. v. Car- 
penter, 34 Fed. 433 ; Gormully & Jeffrey Manuf g Co. v. Pope Manuf'g 
Co., Id. 818; Preston v. Manufacturing Co., 36 Fed. 721; Denton v. 
International Co., Id. 1 ; Connor v, liailroad Co., Id. 273 ; Jessup v. 
Railroad Co., Id. 735; McBride v. Plow Co., 40 Fed. 162; Henning v. 
Telegraph Co., 43 Fed. 131; Eeinstadler v. Reeves, 33 Fed. 308; Hling- 
worth V. Atha, 42 Fed. 141. 

The précise question involved herein was presented by demurrer 
in this circuit in Halstead v, Mànning, Bowman & Co., 34 Fed. 565, 
and the bill was dismissed by Judge Wallace, on the ground that this 
court had no jurisdiction over the défendant nonresident corporation. 
In Pilli V. Railroad Co., 37 Fed. 65, Judge Lacombe set aside a 
service of summons on a nonresident défendant, on the same ground. 

It was further shown by counsel for défendants that the construc- 
tion of said provision adopted in this circuit, aaid generally in other 
v.65F.no.7 — 40 
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circuits, had been repeatedly assumed by the suprême court, and 
directly applied to suits for infringement of patents, in the f ollowing 
cases: Chaffee v. Hayward, 20 How. 208; Butterworth v. Hill, 114 
U. S. 128, 5 Sup. et. 796. 

In Ee Louisville Ilnderwriters, 134 U. S. 488, 10 Sup. Ct. 587, the 
suprême court recognizes the sulastantial identity of the earlier and 
the existing statutes, so far as this forum clause is concerned. 

In Ee Hohorst, supra, suit was brought against a foreign cor- 
poration for infringement of a patent The subpoena was served 
upon the gênerai agent of the company at its principal place of 
business at the city of New York. The motion of the défendant to 
dismiss the bill, because of lack of jurisdiction, was granted, and the 
case came before the suprême court on an application for a writ of 
mandamus to the judge of the circuit court to take jurisdiction of 
the suit, as against the corporation. The suprême court granted the 
writ. Mr. Justice Gray, delivering the opinion of the court, said : 

"Moreover, the présent suit Is ft>r an infringement of a patent for an inven- 
tion, the jurisdiction of the national courts over whlch dépends upon the sub- 
ject-matter, and net upon the parties; and, by statutes In force at the time of 
the passage of the acts of 1887 and 1888, the courts of the nation had original 
jurisdiction, 'exclusive of the courts of lie several states,' of ail cases arising 
under the patent right or copyright laws of the United States, without regard 
to the amount or value in dispute. Rev. St. § 629, cl. 9; Id. § 711, cl. 5. The 
section now in question, at the outset, speais only of so much of the civil 
jurisdiction of the circuit courts of tlie United States as is 'concurrent with the 
courts of the several states,' and as concerns cases In which the matter in dis- 
pute exceeds $2,000 in amount or value. The grant to the circuit courts of 
the United States, in this section, of jurisdiction over a class of cases de- 
scribed generally as 'arising under the constitution and laws of the United 
States,' does not afCect the jurisdiction granted by earlier statutes to any 
court of the United States over specifled cases of that class. If the clause of 
this section deflning the district in which suit shall be brought is applicable 
to patent cases, the clause limiting the jurisdiction to matters of a certain 
amount or value must be held to be equally applicable, wlth the resuit that 
no court of the country, national or state, vcould hâve jurisdiction of patent 
suits involving a less amount or value. It is impossible to adopt a construc- 
tion which necessarily leads to such a resuit. Ù. S. v. Mooney, 116 U. S. 104, 
107, 6 Sup. Ot. 804; Miller-Magee Co. v. Carpenter, 34 Fed. 433. * • • 
Upon deliberate advisement, and for the reasons above stated, we are of 
opinion that the provisions of the existing statute whlch prohibit suit to be 
brought against any person 'in any other district than that whereof he is an 
inhabitant' is inapplicable to an alien or a foreign corporation sued hère, and 
especially in a suit for the infringement of a patent right; and that, conse- 
quently, such a person or corporation may be sued by a citizen of a state of 
the Union In any district In which valid service can be made upon the défend- 
ant In re Louisville Underwrlters, 134 U. S. 488, 10 Sup. Ct 587." 

In the able and exhaustive briefs and arguments of counsel for 
défendants, it was strenuously contended that the décision of the 
court in Ee Hohorst proceeded upon the ground that as the de- 
fendant therein was an alien, not an inhabitant of any district within 
the United States, it was necessary to so construe the above provi- 
sion as not to embrace aliens. Upon this point the suprême court 
says: 

"The intention of congress Is manifest, at least as to cases of which the 
courts of the several states hâve concurrent jurisdiction, and whlch involve 
a certain amount or value, to vest in the circuit courts of the United States 
£uU and effectuai jurisdiction, as contemplated by the constitution, over each 
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of the classes of controversies above njentioned; and (what particularly con- 
cerns the case at bar) congress, foUowing the very words of the constitution, 
has hère vested in those courts jurisdiction of controversies 'between citizens 
of a State and foreign states, citizens, or subjects.' The question then arises 
how far the jurisdiction thus conferred over this last class of controversies, 
and especially over a suit by a citizen of a state against a foreign citizen or 
subject, is affected by the subséquent provisions of the same section, by vyhlch, 
after other régulations of the jurisdiction of the circuit courts and district 
courts of the United States, it Is enacted that 'no civil suit shall be brought 
before either of sald courts against any person by any original process or 
proceeding in any other district than that whereof he is an inhabitant; but 
where the jurisdiction is founded only on the tact that the action Is between 
citizens of différent states, suit shall be brought only in the district of the rési- 
dence of either the plalntlfif or the défendant.' Of thèse two provisions the 
latter relates only to sults between citizens of différent states of the Union, 
and is therefore manifestly inapplicable to a suit brought by a citizen of one 
of thèse states against an alien. And the former of the two provisions cannot 
reasonably be construed to apply to such a suit. The words of tliat provision, 
as it now stands upon the statute book, are that 'no civil suit shall be brought 
before either of said courts against any person by any original process or 
proceeding in any other district than that whereof he is an Inhabitant' 
Thèse words evldently look to those persons, and those persons only, who are 
inhabitants of some district within the United States. Their object is to dis- 
tribute among the partieular districts the gênerai jurisdiction fully and clearly 
granted in the earlier part of the same section; and not to wholly annul or 
defeat that jurisdiction over any case comprehended in the grant To con- 
strue the provision as applicable to ail sults between a citizen and an alien 
would leave tlie courts of the United States open to aliens against citizens, 
and close them to citizens against aliens. Such a construction is not required 
by the language of the provision, and would be Inconsistent wlth the gênerai 
intent of the section as a whole." 

A careful considération of thèse questions has led me to aller the 
view originally taken as to the eflfect of the Hohorst décision, and 
to conclude that the suprême court of the United States must hâve 
intended that what is therein said as to suits for inf ringement of pat- 
ents should be limited to aliens or foreign corporations. The reasons 
for this conclusion are the foUowing: The défendant in the Hohorst 
Case was an alien corporation. The only question presented in the 
briefs and arguments of counsel was as to the application of the acts 
of 1887 and 1888 to suits against aliens. The reasoning of the opin- 
ion is limited to a considération of the effect of said laws upon suoh 
suits. In Eailway Co. v. Gonzales, 151 U. S. 503, 14 Sup. Ct 401, 
the court says : 

"Both the décision and reasoning in the Hohorst Case were earef ully limited 
to a suit brought by a citizen against an alien." 

Furthermore, in the exhaustive opinion of Mr. Justice Gray in 
Shaw V. Mining Co., 145 U. S. 444, 453, 12 Sup. Ct. 935, he says: 

"This case does not présent the question what may be the rule in suits 
against an alien or a foreign corporation, which may be governed by différent 
considérations. Nor does it affect cases in admiralt.v, for those hâve been ad- 
judged not to be wlthln the scope of the statute. In re Louisville Underwrlters, 
134 U. S. 488, 10 Sup. Ct 587. AU that Is now declded is that, under the ex- 
Isting act of congress, a corporation, Incorporated in one state only, cannot 
be compelled to answer, in a circuit court of the United States held In another 
state in whîeh it has a usual place of business, to a civil suit, at law or In 
equlty, brought by a citizen of a différent state." 

It would seem that in this opinion the court had in mind the dis- 
tinction which might be drawn between the application of the rule 
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in suits against a foreign corporation, and a corporation incorporated 
in one state only. 

See, also, Macliine Co. v. Walthers, 134 TJ. S. 41, 10 Sup. Ct 485; 
Southern Pac. Oo. v. Denton, 146 U. S. 202, 13 Sup. Ct. 44j Railway 
Oo. V. Gonzales, supra. 

In tliese circumstances, I shall follow the rule adopted in this and 
other circuits, and by the suprême court, in suits against nonresi- 
dents not aliens. This conclusion renders it unnecessary to consider 
tlie furtlier arguments, whichi were forcibly suggested, tliat a con- 
struction of said law wMch. woidd exclude patent causes would be 
an unnatural one, in view of the gênerai scope and phraseology of 
the act; that it would impose hardship and promote injustice by per- 
mitting nonresident parties to be sued wherever they happened to 
be found; and tbat it would lead to an unequal distribution of the 
business of the courts in the various circuits. The demurrer and 
plea are sustained. 



PHENIX INS. co. V. CHARLBSTON BRIDGE CO. 
(Circuit Court o£ Appeals, Fourth Circuit. February 5, 1895.) 

No. 97. 

1. Removai, op Causes— Time to Answeb. 

An action was commenced in a state court, and the defendant's tlme to 
aaswer was extended, by order of that court, to a day certain. Before 
such day, ttie défendant removed the cause to the fédéral court, the con- 
dition of the removai bond requiring the transcrlpt of the record to be 
flled on the first day of the next session of that court, which was after 
the date fixed for answering. On the opening of such session, the fédéral 
court ordered the défendant to answer forthwith, and set the case down 
for trial durlng that term. Held, that such procediire was proper, slnce 
the defendant's tlme to answer had not been extended for a certain num- 
ber of days, part of which had not explred at the tlme of removai, but it 
had been required to answer before a flxed day, which had passed; it 
appearing also that défendant had suffered no hardship. 

8. Iksdrancb— Against Damage by Wind — Proximate Cause ov Loss. 

The C. Bridge Co. held a policy of Insurance on its bridge, insuring It 
against loss or damage by windstorms, cyclones, or tornadoes, but ex- 
pressly excluding loss or damage by high water, floods, or freshets. In 
an action on the policy, it was shovvn tliat the bridge was broken down 
by vesselë which were blown against it by a violent wind, which also 
caused a bacliing up of the water and an unusually high tide, but no 
évidence was offered showing any damage by water which could be dis- 
criminated from the damage by wind. ïhe court instructed the jury 
that if the dominating, originating cause of the Injury, but for which it 
would not hâve happened, was high water, flood, or freshet, the policy 
did not cover the loss, but, if such cause was a xiyclone, tornado, or wind- 
storm, the policy did cover the loss. Held, that such instruction was 
correct, and the court was not bound to qualify it by any instructions 
relative to damage by water, in the absence of évidence as to water 
damage which could be distinguished from wind damage. 

In Error to the Circuit Court of the United States for the Disr 
trict of South Carolina. 

This was an action by the Charleston Bridge Company against 
the Phénix Insurance Company upon a policy of insurance. The 
action was brought in a court of the state of South Carolina, and 
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was remoTed by the défendant to the fédéral court. A~ motion by 
plaintiff to remand was denied (60 Fed. 929), and, upon the trial, 
judgment was given for the plaintiff. Défendant brings error. 

Thia action at law was commenced In the court ot common pleas for 
Charleston county, S. C, on January 27, 1894, by service oî summons and 
complaint upon the defendant's agents. By the state law (Code S. C. p. 51, 
§ 164) the défendant was required to answer within 20 days; that Is to say, 
before the 16th of February. The défendant applied to hâve the time en- 
larged, and, as authorized by the Code (section 193), the judge of the court, 
on the 5th of February, extended the tlme within which the défendant was 
required to answer untll the lOth day of March, 1894. On the 26th of 
February the défendant filed its pétition for removal to the circuit court of 
the United States for the district of South Carolina, wlth the bond required 
by law. On the 17th of March the pétition and bond were approved by the 
judge of the state court, and an order removing the case was entered. The 
condition of the bond required the défendant to file a copy of the record in 
the circuit court on the Ist day of its next session, which was the 2d day of 
April. The plaintiff, in order to enable Itself to move to remand the case, 
filed a transcript of the record in the circuit court on the 23d of March. Its 
motion to remand was denied, and therenpon, on the 2d of April, the défend- 
ant filed a copy of the record. The circuit judge thereupon required the de- 
fendant to plead forthwith, and ordered that the case be put upon the trial 
calendar to be called for trial at the then pending term. On the 7th of April 
the défendant filed its answer, and the case was placed on the trial calendar. 
The défendant excepted to the order compelling it to plead forthwith, claim- 
ing that it was entltled to as many days in which to plead as were unexpired 
of the tlme allowed it by the judge of the state court at the date of flling 
Its pétition for removal. It also excepted to the order placing the case upon 
the trial calendar for that term, for the reason that, by section 276 of the 
Code of South Carolina, in ail Issues to be tried by the court or jury the 
plaintiff Is required to file hls complaint and summons In the clerk's olfice at 
least 14 days before the term. The circuit judge (Simonton), In refusing a 
motion to modify the order requiring the défendant to plead forthwith, and 
placing the case on the trial calendar, stated his reasons as follows: "ïhis is 
a motion to modify the order of 5th inst, requiring the défendants to file their 
answers forthwith, and directlng the case to be called for trial at this term. 
The défendants rely on the case of Pelzer Manuf g Co. v. St Paul Fire & 
Marine Ins. Co. (decided in this court) 40 Fed. 186. The nile is this: When, 
under the Code of Civil Procédure, a défendant Is served wlth a summons 
requiring him to answer or demur within twenty days from the service 
thereof, and pending the twenty days a pétition and bond in a removal case 
are filed In the state court, when the record cornes hère it is examlned, and in 

■omputlng the twenty days none of the days are counted during the sus- 
pension of the jurisdiction of the state court and the resumption of procédure 
in this court From the entry of the record hère, it comes within our rules 
of procédure. And so, also, if, within the twenty days, a state judge enlarges 
the time by giving so many days more within which to file the answer, the 
same rule applies; only those days are counted in which the défendant could 
file his answer wlth the record. But in the case at bar the défendants did 
not hâve so many days within which to put in their answers. They were re- 
quired by the order of the state court to put in their answers on or before a 
day fixed and certain,— lOth March. When the records corne hère, they corne 
wlth that order in full force. No days can be omitted from the computation, 
because the day is fixed,— lOth March. No allowance Is made for suspension. 
We examine the record, and see that the lOth of March had elapsed, and 
that no answer had been put in. It Is said that défendants can constnie the 
order as if it allowed so many days counting the days between the date of 
the order and the lOth March. But, for reasons of his own, the state judge 
did not say so. He flxed a day, allowing no chance of intermission or sus- 
pension, and required the answer on that day. Under the rule stated above, 
we come within the exigency of the order enlargmg the time, for only certain 
days are counted. It is not within our power now, the day having elapsed, to 
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change hls langnage or make a différent order. If we flx a différent day 
than the lOth March, we change Ihe order of the state judge In a materlal 
point If Inévitable clrcumstances had arisen' preventing the fulfillment of 
thls order, we could conslder them. But défendants had It withln their power 
at any tlme between the flling of the pétition, and the lOth pf March, to enter 
a transcript of the record hère, and get the active interférence of thiis court. 
The whole scheme and purpose of the removal acts are to grèvent the use of 
them for delay. Scarcely a case, If any, can be found in which the flling of 
the record In the circuit court and the flling of the défense were not con- 
temporaneous. The record must be filed on or before the flrst term of the 
circuit court of the United States next succeeding the flling of the pétition 
and bond. The construction contended for could be used to work delay, and. 
forblds the court to be libéral in Its judgment." 

On the 7th of May a jury was sworn, and the trial began. The case was 
an action on a $15,000 flve-year policy of Insurance against loss or damage 
by windstorms, cyclones, or tornadoes, Issued by the plaintifC in error to the 
Charleston Bridge Company, the défendant in error, "on their frame and iron 
bridge, Including wooden approaches, iron spans, and draw over the Ashley 
river, at the foot of Spring street, Charleston, S. C." The policy contained 
the foUowing written clause: "This company is not liable for any loss or 
damage that may occur by reason of high water, floods, or freshets, said In- 
surance being only against cyclones, windstorms, and tornadoes." The bridge 
insured was a structure built in 1886, extending across the Ashley river, near 
its mouth,. from Charleston to the opposite shore, a distance of 2,376 feet. 
The testimony for the plaintlffi below proved that, commencing at 3 o'clocls 
p. m., on Sunday, August 27, 1893, and continuing until Monday morning, 
there prevailed at Charleston a cyclonic storm of unprecedented violence, the 
wind attaining about midnight of Sunday a velocity of 120 miles an hour. 
By the violence of the wind buildings were blown down, roofs carried away, 
telegraph pôles snapped ofï, hundreds of trees uprooted, and vessels blown 
from their moorings. The wind also caused a banking up of the water on 
the shore, so that the tide rose 4% feet above its normal height. During Sun- 
day night,while the wind was at its greatest velocity, two schooners, each about 
500 tons, one of them loaded with phosphate rock, and having a loaded barge 
and elevator made fast to it, were broken from their moorings by the wind, 
and driven up the river against the bridge, and passed through it by an 
opening which the loaded schooner and barge had made by knocking down 
a span of it Several heavy lighters also went adrift, and were driven by 
the wind against the bridge. One was found among the wreckage of it, and 
one had gone through. The bridge was damaged to an extent which expert 
bridge builders testified would require over $35,000 to restore it. 

The court, in its charge, instructed the Jury as foUows: "The question is 
one of fact for the jury. Was the injury to the bridge caused by freshet, 
flood, or high water, or was It caused by cyclone, windstorm, or tornado? 
That is to say, what was the real cause of the injury, the dominant, originat- 
Ing cause of the injury, that cause but for which the injury would not hâve 
happened? If this cause, the operating, originating, efficient cause, was high 
water, flood, or freshet, the policy does not cover the loss, and the plalntifï 
cannot recover; but if this operating, originating, dominant, and efficient 
cause was a cyclone, tornado, or windstorm, then the policy does cover thia 
loss, and you must flnd for the plaintifC." To this instruction the défendant 
excepted, assigning as error that the jury should not be llmited to a considér- 
ation of what was the originating and efficient cause of the injury, because, 
as it contended, even If the originating and efficient cause of the loss was 
a cyclone, tornado, or windstorm, yet if the loss was occasioned through the 
agency of high water or flood. In the grasp or under the influence of the tor- 
nado, cyclone, or windstorm, the défendant was exempted under the policy 
from such loss. The défendant, on its own behalf, requested the court tÔ in- 
struct the jury as foUows, which the court refused to do: "That if the jury 
believed that a tornado, windstorm, or cyclone was prevailing in and about 
the property specifled In the policy at the tlme stated In the complaint, but 
the loss or damage, as may be shown to bave been sustalned, was caused 
by the force of high water or a flood in the gi-asp or under the Influence of 
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the wind, then the plalntlff cannot recover, for such loss is expressly excepted 
under the terms of the policy." And the défendant also prayed the court to 
instnict the jury as fôllows: "If the jury believe that a tornado, wlnd- 
storm, or cyclone was prevailing In and about the property speclfled In the 
policy at the tlme stated in the complaint, but the loss, as may be shown to 
hâve been sustained, was caused partly by tlie force of the wind Itself and 
partly by the force of high water or a flood in the grasp or under the influ- 
ence of the wind, then the plaintllï can only recover for such immédiate wind 
damage, and the jury must exclude ail water damage in determining upon the 
amount of their verdict" And also requested the foUowing instruction: 
"That if the jury believe that, at the time stated in the complaint, a wind- 
storm, cyclone, or tornado was prevailing in the vicinity and about the prop- 
erty speclfled in the policy, and that such loss or damage as may be shown 
to hâve been sustained was caused by the effect of a flood or high water, and 
such flood or high water was directly and immediately caused and rendered 
destructive by said cyclone, tornado, or windstorm, then and in such case 
plaintiffs caunot recover, because, under the express conditions of the con- 
tract, such loss or damage was ezcluded in the provision: 'This company is 
not liable for any loss or damage that may occur by reason of high water, 
floods, or freshets.' " The court refused to give any one of the three instruc- 
tions asked by the défendant, upon the ground that no évidence had been 
offered to sustain the theory that any of the damage to the bridge had been 
caused by high water or flood. The case being submitted to the jury, they 
f ound for the plaintifE for the f ull amount of the policy. 

George M. Trenholm, for plaintiff in error. 
Juliaïi Mitchell, for défendant in error. 

Before GOFF, Circuit Judge, and HUGHES and MORRIS, Dis- 
trict Judges. 

MORRIS, District Judge (after stating the facts as above). The 
reasons stated by the circuit judge for requiring the défendant to 
plead forthwith, and for directing the case to be placed on the trial 
calendar of the then pending term of the court, appear to us satis- 
factory. The time allowed the défendant in the state court to 
plead was not the 20 days after service, as prescribed by the state 
statute, but the enlarged time flxed by the judge of that court, viz. 
the lOth of March, — a day certain. That day had passed when the 
défendant filed the transcript of record in the circuit court on the 
2d of April, and the défendant was in default. There was no rule 
of practice either in the circuit court, or prescribed by statute for 
the state practice, applicable to such a case, regulating the time for 
pleading where default had occurred between the time when the 
pétition for removal was filed in the state court and the record was 
actually filed in the circuit court. It was a case not provided for 
by raies, and of necessity a discrétion remained in the judge to dé- 
cide what reasonable terms should be imposed on the défendant. 
The défendant had had from the 27th of January to the 2d of April 
to prépare its answer. It alleged no facts, so far as the record dis- 
closes, to show why it could not answer forthwith, and, as the rec- 
ord shows, it filed an answer which an ofiBcer of the company had 
sworn to on the Ist of March. The case was not actually called 
for trial until a monlh after the answer was filed. It is manifest 
that there was nothing unreasonable or oppressive in requiring the 
défendant to plead without longer delay, and in requiring the case 
to be tried at that tenu. 
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The state practice invôked was not applicable to a case in which 
there had been a def ault in answering, or in which there had been a 
removaJ from one jurisdiction to another, and in which the regular 
conduct of the case had been by removal taken ont of the control 
of the plaintiff. TJnder the spécial circumstances of this removal, 
the default was an excusable one, but the judge, in prescribiag the 
terms upon which the défendant might plead, was called upon to 
see to it that, while the défendant was not deprived of its défense, 
the plaintiff should not hâve to submit to a continuance which in 
ail probability would hâve postponed the trial for a year. The 
circuit courts are required by section 914 of the Eevised Statutes 
to conform as near as may be to the practice of the state courts, 
but obviously conditions may arise from the peculiar situation of 
removed cases which may prevent the state practice from being 
strictly applied. The words "as near as may be," in the act of con- 
gress, impose a discrétion (Eailroad Co. v. Horst, 93 U. S. 301), and 
devolve a duty upon the judge not to allow justice to be delayed by 
the application of state court rules to cases for which they were not 
intended and to which they ought not to be applied. We flnd noth- 
ing in thèse rulings of which the défendant can justly complain. 

Corning now to the merits of the case, the question is whether 
the court rightly instructed the jury that they were to seek for the 
operating, originating, dominant, and efiieient cause of the damage 
to the bridge, and, if they found it was the cyclone, then the policy 
covered the loss, but, if they found it to be the high water, tlood, 
or freshet, then it did not; and whether the court was right in re- 
fusing the three prayers submitted by the défendant. The rule of 
law is well settled that, where a particular péril is insured against, 
in order to be entitled to indemnity the assured must show that 
the particular péril caused the loss. It is held that the péril which 
causes the loss is the one which is the predominating and efficient 
cause, the cause which produces the disaster without any new in- 
tervening cause, which of itself would hâve been sufficient to pro- 
duce the resuit. This rule has been carefully stated and eluci- 
dated in Insurance Co. v. Tweed, 7 Wall. 44; Insurance Co. v. Boon, 
95 U. S. 131; Railway Co. v. Kellogg, 94 U. S. 469-^73. In thèse 
and other cases in the suprême court, it has been so fuUy explained 
that the rule needs no further discussion. In the instruction given 
to the jury they were told that from the testimony they must ascer- 
tain what was the real cause of the injury, — the cause but for which 
the injury would not hâve happened ; that, if the operating, originat- 
ing, efficient cause was high water, flood, or freshet, the policy did 
not cover the loss, and the plaintiff coidd not recover; but, if the 
operating,. originating, dominant, and efficient cause "was a cyclone, 
tornado, or windstorm, then the policy did cover the loss, and they 
must find for the plaintiff. This instruction fully stated the law 
and the issue of fact to be decided by the jury, and there can be no 
objection to it uniess it arises out of the restriction written in the 
policy exempting the company from liability for any loss occurring 
by reason of high water, floods, or freshets; and the précise ques- 
tion is whether there was évidence which required this instruction. 
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to be qualîfied by any of those asked for by the insurance company. 
The testimony showed that the bridge was broken by the heavy 
schooners and barges driven against it by the cyclone. This was 
the testimony of men who were on the vessels when they went 
through the bridge, driven up the river by the wind, and who saw 
the diiïerent spans of the structure when they fell. The only direct 
testimony which qualifled this in any way was that of one of thèse 
witnesses who says that one span of the bridge was down before 
the schooner he was on reached it. He testifles, however, that that 
span was blown down by the wind; that the water was not very 
rough; and that the water did but little damage. 

The inference is sought to be drawn on behalf of the insurance 
company that, as the water was so abnormally high, it must hâve 
damaged the bridge, and particularly the ends, which were not so 
high as the middle. But the principal damage was not at the 
ends, and in the middle the floor of the bridge was, as testifled by 
the only persons who saw it, from flve to six feet above the highest 
water during the cyclone. So far as the évidence discloses, it 
would hâve been mère spéculation for the jury to hâve found that 
any part of the damage was caused by the high water, and there 
was no testimony whatever from which they could hâve found what 
proportion of the loss, if any, was attributable to that cause. 

In Phillips on Insurance thèse rules are stated: 

Section 1136: 

"In the case of the concurrence o( two causes of loss, one at the risk of the 
assured and the other Insured against, or one insured against by A. and the 
other by B., if the damage by the périls respectively can be dlscrimlnated, 
each party must bear his proportion." 

Section 1137: 

"If, where the assured and the underwrlters or différent underwriters are 
each responsible for différent causes of loss which concur in the loss, and 
the damage from each cause cannot be distlnguished, the party responsible 
for the predomlnating, efficient cause, or that by which the opération of the 
other is directly occasioned as being merely Incidental to it, Is liable to bear 
the loss." 

Thèse rules are expressly approved in Howard Fire Ins. Co. v. Nor- 
wich, etc., Co., 12 Wall. 194-196, and they are applicable to the dé- 
fense in the présent case, and justiûed the rejection of the defend- 
ant's prayers. Thèse prayers ail ask the court to submit to the 
jury to flnd that there was damage caused by the high water, or by 
the water in the grasp of the wind or under the influence of and 
made destructive by the wind, and, if they should so flnd, then, as 
to so much of the damage as was thus caused by the water, the plain- 
tiff could not recover. Without deciding whether this was a correct 
statement of the law, we think thèse prayers were objectionable, 
because there was no évidence by which the jury could discriminate 
the amount of the water damage. The cause of loss which the in- 
surance company was to be responsible for was the cyclone; the 
cause of loss which the bridge company was itself to bear was high 
water. The testimony on behalf of the plaintiff strongly tended to 
prove that the cyclone was the sole cause of the loss, and that no 
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damage resulted from the high. water. The jury foùnd tHat tK» 
cyclone was the predominating, efiScient cause. The défendant 
produced no testlmony by which, if there was any water damage, it 
could be (iiscriminated and separated from the wind damage. The 
case, therefore, came within the nile that, when the damage from 
each cause cannot be distinguished, then the party responsible for 
the damage caused by the predominating, efficient cause is liable for 
the whole loss. 

Finding no error in the rulings of the court, the judgment is 
affîrmed. 



AMERICAN FIRE INS. CO. V. CHARLESTON BRIDGE CO. 

(Circuit Court of Appeals, Fourth Circuit. February 5, 1895.) 

No. 08. 

In Brror to the Circuit Court of the United States for the District of Soutb 
Carolina. 

Before GOFF, Circuit Judge, and HUGHES and MORRIS, District Judges. 

PER CURIAM. Thls is an action at law by the Charleston Bridge Com- 
pany against the American Flre Insurance Company to recover for damage 
alleged to hâve been caused to the plalntiff's bridge by the cyclone of August 
27, 1893. The pollcy was similar In terms to that sued on In case No. 97, 
October term, 1894 (Phénix Ins. Co. v. Charleston Bridge Co., 65 Fed. 628), In 
which the judgment has been afflrmed. The case was removed under similar 
circumstances from the state court, and was submitted to the same jury, upon 
the same évidence, and with similar instructions and rulings. For the reasons 
stated in No. 97, the judgment is afflrmed. 



MUHLBNBERG COUNTT v. DTER et aL 
(Circuit Court of Appeals, Slxth Circuit February 5, 1895.) 

No. 281. 

Makdamus— Mode of Review. 

An application for a writ of mandamus, being a proceedlng at common 
law, can be reviewed in the circuit court of appeals only by writ of error, 
not by appeal. 

Appeal from the Circuit Court of the United States for the District 
of Kentucky. 

E. Dudley Walker, for appellants. 
Azro Dyer, for appellees. 

Before TAPT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge. This is an appeal from a judgment of tîie 
circuit court of the United States for the district of Kentucky, 
awarding a peremptory writ of mandamus. The writ ran against 
D. J. Fleming and others, members of the funding board of Muhleu- 
bei^ county, and required them to make and enter an order on their 
records directing Louis Reno, treasurer of Muhlenberg county, to 
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pay $9,970.48, the amount admitted by him to be in Lis bands, less 
|l,000 for expènses, to tbe relators below, Dyer and Grillett, as a 
crédit upon the amount due to them on a judgment recovered by 
them in the same court against Muhlenberg county on certain bonds 
issued by the county, and held and owned by them. A motion is 
now made to dismiss the appeal on the ground that this court does 
not acquire jurisdiction to review a judgment of the circuit court, 
in mandamus, by appeal. 

Section 11 of the act establishing this court provides "that ail pro- 
visions of law now in force regulating the methods and System of 
review, through appeals or writs of error, shall regulate the method 
and System of appeals and writs of error provided for in this act in 
respect of the circuit courts of appeals." The same rules which 
govem the suprême court, therefore, in taking jurisdiction of an ap- 
peal or writ of error, obtain in this court. In Ward v. Gregory, 7 
Pet. 633, it was sought, in the suprême court, to review a décision of 
the court of appeals for the territory of Florida, in mandamus, by 
appeal. "The court ordered the appeal to be dismissed, the proceed- 
ings by mandamus being at common law, and therefore the cases 
should hâve been brought up by writs of error." The same rule is 
laid down in Insurarce Co. v. Wheelwright, 7 Wheat. 534, and in 
U. S. V. Addison, 22 How. 174r-185. It is well settled that cases at 
law can be brought to the suprême court, and therefore to this court, 
only by writ of error. Sarchet v. U. S., 12 Pet. 143; Bevins v. Eam- 
sey, 11 How. 185; Burrows v. The Marshall, 15 Wall. 682; Stringfellow 
V. Gain, 99 U. S. 010; U. S. v. Union Pac. B. Co., 105 U. S. 263; 
Hecht V. Boughton, Id. 235; Woolf v. Hamilton, 108 U. S. 15, 1 Sup. 
et 139; U. S. V. Hailey, 118 U. S. 233, 6 Sup. Ct. 1049. On the other 
hand, cases in equity must come hère by appeal. Walker v. Dreville, 
12 Wall. 440; McCollum v. Eager, 2 How. 61; Hayes v. Fischer, 102 
U. S. 121; Blease v. Garlington, 92 U. S. 1. In this case the record 
shows that the défendants below prayed an appeal, and that the 
same was allowed by the court, and that a citation issued to the 
plaintiffs below to appear at a session of this court, pursuant to 
such appeal, and to show cause, if any there be, why the decree 
rendered, in the said appeal mentioned, should not be corrected. 
It is true that the supersedeas bond which was given recites that 
the défendants below hâve presented a writ of error to the United 
States circuit court of appeals for the Sixth circuit to reverse the 
judgment rendered in the suit, and the condition of the bond is that 
the défendants shall prosecute their said writ of error to effect, and 
answer ail damages and costs; but the wording of the bond cannot 
supply the absence of a writ of error, which, under the law, issues 
ont of this court either by the clerk of this court or by the clerk of 
the circuit court. Ail the proceedings taken were expressly for an 
appeal, and give this court no jurisdiction to consider the cause, 
for the reasons above stated. The appeal is therefore dismissed, 
at the costs of the appellants. 
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BROWN et al. ▼. CRANBBRRY IRON & COAL CO. 

(Circuit Court of Appeals, Fourth Circuit February 5, 1895.) 

No. 87. 

Wbit op Bbeor— To What Jddgmbnt Lies. 

B. brought a suit In equity against tlie C. Co. for partition of certain 
lands. Tlie C. Co. answered, denying B.'s title, and tlie court stayed pro- 
ceedings in the partition suit, and gave leave to plaintiff to bring' an 
action at law, which he did, in tlie ordinary form for the recovery of 
land, the C. Co. settlng np in défense that B. was estopped to claim the 
land both by deed and by acts in pais. Upon the trial, before the same 
judge by whom the partition suit had been stayed, the question of estoppel 
by deed was reserved from the Jury, aad, in submitting the question of 
estoppel in pais, the judge stated that he could, as chancelier, hâve 
heard the évidence, and decided the whole controversy hlmself, but pre- 
ferred to get the assistance of the jury. The jury found for the défendant, 
and judgment was entered upon the flnding, to which exception was 
taken, and a writ of error allowed. The judge afterwards passed upon 
the issue of estoppel by deed in favor of the défendant, but no judgment 
was entered on that issue. Sdê, that the proceedlngs were anomalous, 
but, treatlng them as an action at law, the judgment upon which the 
writ of error was allowed was not final, siuce a décision upon both issues, 
of estoppel by deed and estoppel in pais, was necessary to a final décision 
of the action; and, if exception were talien to a judgment upon the former 
issue, as decided by the judge, the judgment upon the présent writ woulcl 
not end the case, and that, accordlngly, such writ could not be enter- 
talned. Morris, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the West- 
ern District of North Carolina. 

This was an action at law by J. Evans Brown and William B. 
Carter against the Cranberry Iron & Coal Company to recover an 
undivided interest in certain lands, brought pursuant to leave given 
in a partition suit between the same parties. One issue was decided 
by the court without a jury. 59 Fed. 434. Upon another issue, 
judgment was entered, on the verdict of a jury, in favor of défendant. 
Plaintiffs bring error. 

This case Is somewhat peculiar In Its character. Certain persons, Hoke. 
Sumner, and Hutchinson, had become the owners of a tract of land in North 
Carolina, known as the "Cranberry Iron Ore Bank." They offered it for sale 
in 1866 or 1867 to parties in New York. Before negotiations for the purchase 
were concluded, It was dlscovered that J. Evans Brown, one of the parties in 
this case, and A. C. Avery, as executor of Isaac T. Avery, claimed an interest 
in the minerais in the land. As the proposed purchasers were buying the land 
chiefly for the minerais in It, this claim induced them to break off negotia- 
tions. Thereupon Hoke, Sumner, and Hutchinson opened negotiations wlth 
Brown and Avery looklng to the extinguishment of their claim, so that they 
could renew their negotiations wlth the persons In New York, and ofCer to 
them a perfeet title. The claim set up by Brown and Avery was this: That 
Brown and Avery's testator had owned the minerais in this tract of land as 
tenants in common; that, by hls deed, the testator, Avery, had released to 
Brown aU his interest in the minerais in that part of the tract of land lying 
to the east of a road or path running through the land in a gênerai direction 
north and south, so that Brown owned an undivlded half of ail the minerais 
in the land on the west of that road or path, Avery owning the other undl- 
vided half, and Brown was sole owner of ail the minerais to the east of that 
road or path. This deed was not on record at the tlme of the negotiatlon. 
There was on record a deed between Brown and Avery, the récital of which 
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contalned thls Information. The negotlatlons between Hoke and hls as- 
sociâtes and Brown and Avery, exécuter, ended in the conveyance by Avery, 
as exécuter, of an undivided half interest In the minerais in this land, and 
some weeks afterwards In the conveyance by Brown, through hls attorneys in 
fact, of "the foUowing tract of land, situate and being In the ceunty of 
Mltchell, ta the state ef North Carolina; that is, the one-half of the minerai 
Interest ta said lands." Then follows a full description of the lands by mete« 
and bounds. Habendum: "The one-half of the mines and minerai interests 
In said lands and the appurtenances thereto belonglng" to Sumner and Hoke 
in fee. The considération paid to Avery, executor, was §17,000; that to 
Brown, $22,000. Thèse deeds having been executed, the purchasers, thlnking 
they had a clear, unincumbered title in fee, completed the sale to the parties 
in New York, and, by mesne conveyance from the latter, the property haa 
been eonveyed to the défendant, the Cranberry Iren & Coal Company. This 
transaction between Brown and Avery, executor, with Hoke and his as- 
sociâtes, was in 1867. The coal and iron Company, having purchased, went 
to great expense in developing the minerai resources of the property, erecting 
buildings, constructing a railroad, and sinking shafts. But Ûiey hâve not 
actually mined, beyond a test or so, any of the land east of the road or path. 
They hâve been In actual use and cultivation of the whele surface. Some 
time precedlng February, 1890 (the record does not state when), J. Evans 
Brown filed his bill in the circuit comt of the United States for the Western 
district of N.orth Carolina, against the Cranberry Iron & Coal Company, pray- 
Ing partition. He joined with hlm, as co-complainant, William B. Carter, to 
whom, some time after his deed to Hoke and nis associâtes, he had eon- 
veyed one-half of the Interest he now claims. His position is that his deed, 
by his attorney, eonveyed only one-half of the interest in the minerais; that 
he had owned ail the minerais In that part of the land east of the road or 
path, and that sUU the other half interest in the minerais on this east side 
remained m hlm. His prayer is for partition of this minerai interest,— one- 
fourth to himself, one-fourth to Carter, and one-half to the Cranberry Com- 
pany. The answer of the Cranberry Company denied the title of the com- 
plalnant The record does not disclose the exact character of this défense. 
The judge who presided in the circuit court in equity stayed proceedings in 
the cause, and gave leave to platatiff to bring and prosecute an action at law 
within one year, to establish his title as tenant In common to the land of 
which he prayed partition, the défendant in Its answer having asserted sole 
seisin. Compare Brown v. Coal Co., 40 Fed. 849. The action was brought 
in the form prescribed by the Code of North Carolina for the recovery of real 
property. The answer of the défendant Interposed, as a first défense, a gên- 
erai déniai of the plaintifif's title, and, by way of a second défense, set up 
certain facts constituting, as was claimed, esteppel in pais and estoppel by 
deed, thus precludtag the plaintifC from claiming title as against the défend- 
ant. The cause, being at issue, was tried before a jury and the same judge 
who had presided in the court of equity. At this trial ail other issues seem 
to hâve been abandoned, and the only issue presented was that of estoppel, 
the onus having been east on the défendant. Thls aspect thus presented by 
the case is explained by the learned judge in his charge to the jury. The 
"suit has been brought, and the only question for you to détermine at issue 
In this court is, is the plaintifE estopped from claiming title by deed, conduct, 
acts, or otherwise? As chancelier in the court of equity, I could settle the 
case myself, and I could hâve heard ail the évidence and ail the matter 
myself, but I preferred to get the assistance of the jury en certain ques- 
tions of fact, and I hâve called you in for that purpose." The court reserved 
Its opinion upon the question, were the plaintiffs estopped by deed? and sub- 
mltted to the jury the other question: "Are the plaintiffs estopped by their 
acts, déclarations, or otherwise from claiming any Interest in the mines and 
minerais in the land described in the complaint?" They answered this ques- 
tion, "Yes." Judgment was entered on this finding. Exceptions havhig been 
taken In due course, a writ of error was allowed, and the case is before us 
on the exceptions and assignments of error. After granting the writ, the 
judge passed upon the issue of law stated by him at the trial, and reserved 



638 FEDBBAL EEPORTER, Vol. 65. 

by hlm, and held that the plalntlffs were estopped by the deed. No Judgment 
has yet been entered on tbis issue. The sole question before as la ou the 
writ of errer. 

Charles A. Moore, for plaintiffs in error. 
Eiohard H. Battle, for défendant in error. 

Before GOFP and SIMONTON, Circuit Judges, and MORRIS, Dis- 
trict Judge. 

SmONTON, Circuit Judge (after stating the facts). It is not 
easy tû détermine what this proceeding at law was. It began an 
action at law, growing out of a proceeding in equity brought under 
the direction and with the permission of the chancelier. The com- 
plainants claimed to be cotenants in certain mines and minerais 
with the défendant, and sought partition. The défendant denied 
their title, and set up sole seisin. This "was not a mère point of law 
or fact incidentally in dispute, but a gênerai question of right, de- 
terminable as such by a law court, and requiring a décision, accord- 
ing to the course of that court, both of disputed facts and the law ap- 
plicable thereto." The proper course, therefore, was to direct an 
action at law to be brought to détermine the title. Adams, Eq. (7th 
Ed.) 378. And this is the constant practice of courts of equity in 
suits for partition when the title is in dispute. 3 Pom. Eq. Jur. 
§ 1386, and note 3. But, when the case came before the law court, 
every other question was eliminated, and the only issue was this 
of estoppel, in pais as well as by deed, — an issue within the domain 
of equity jurisprudence, and cognizable by such a court Pom. Eq. 
Jur. § 802. When this issue was submitted to the jury, it was with 
the purpose of aiding the chancellor in coming to his conclusion, sub- 
mitted in his discrétion, and not as a matter of right. This he 
himself distinctly asserted in his charge. It is not excepted to. In 
this respect the proceeding assumed the form of an issue for a jury. 
Such an issue is directed when an incidental question of fact is so 
involyed in doubt, by conflicting or insuiïicient évidence, that the 
court considering the inefflcacy of written évidence is desirous 
of referring it to the verdict of a jury. Adams, Eq. (7th Ed.) 375. 
If this be an issue out of chancery, the ûnding of the jury and the 
judgment entered thereon are not réversible on bills of exception and 
writ of error hère. The error, if any exist, must be removed, and 
corrected in the court ordering the issue. Johnson v, Harmon, 94 
U. S. 372; Watt v. Starke, 101 U, S. 250; Brockett v. Brockett, 3 
How. 691; 2 DanieU, Ch. Prac. (3d Am. Ed.) 1106; Wilson v. Eiddle, 
123 U. S. 615, 8 Sup. Ct. 255. If, however, it be an action at law, 
brought under the direction and by leave of the court, then the court 
of equity does not assume to interfère with the course of proceedings 
in the court of law, and ail errors made at the trial must be corrected 
in that court or by writ of error to the appellate court Watt v. 
Stark, 101 U. S., at page 250; Bootle v. Blundell, 19 Ves. 500; 
Adams, Eq, (7th Ed.) p. 378; Smith, Ch. Prac. 90. Treating this 
record as an action at law, reviewed on writ of error, the resuit of 
which must be conclusive of the issues presented, the flrst inquiry 
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is, is it ripe for a hearing in thîs court? As an action at law, it 
must be governed by the course of proceeding in a court of law. 
This case, as presented in iiie court below, involved two issues, — one 
determinable by tlie court alone; the other submitted to the jury. 
One issue was: "Did the deed of Brown estop him and his privy 
from denying the title of défendant?" The other issue was: "Are 
the plaintiflfs estopped by their aots, déclarations, or otherwise from 
claiming any interest in the mines and minerais in the land de- 
Bcribed in the complaint?" Each issue was indépendant of the other. 
The décision of both was absolutely necessary to a final décision of 
the action. The jury found the issue of fact in favor of défendant 
That issue is hère. The judge has ruled upon the other issue also in 
favor of défendant That ruling is not hère. If it be not excepted 
to, it ends the action. If exception be taken hereaf ter, then our con- 
clusions upon tiùs writ of error wiU not end the case. In other 
words, it is not hère on a final judgment; and cannot in this record 
be disposed of. Let the case be remanded to the circuit court for 
such proceedings as may be necessary, each party to pay the costs 
by them or it incurred in this court 

MOEEIS, District Judge (dissenting). I do not concur in the opin- 
ion or judgment of the majority of the court The disposition we 
are required to make of this case dépends, in the first place, upon 
whether the case tried below, in which the writ of error was al- 
lowed, was an issue eut of chancery, or an independent action at law 
to try title. If it was the former, it is not properly before us, and 
cannot be until there is a final decree in the chancery case; if the 
latter, then it is before us on writ of error to the rulings of the 
court below, and I think we should consider the exceptions and as- 
signments of error. So far as the pleadings in the record disclose, 
there is nothing to connect this case with any suit in equity. It 
begins, like any common-law action, with a summons commanding 
the Cranberry Iron & Coal Company to appear and answer the com- 
plaint of J. Evans Brown and William B. Carter. The complaint 
filed allèges that the plaintiffs are each seised in fee simple of an 
undivided fourth interest in the mines, minerais, and minerai inter- 
ests in certain described lands, and that the défendant is wrongfuUy 
and unlawfuUy in possession, and withholds the same from the 
plaintiffs; and the plaintiffs demand judgment that they be let into 
possession of the said undivided one-half interest, and for damages 
and costs. The défendant answered, alleging that it was sole own- 
er of the land described, and of ail the minerai interests therein, 
and it also filed a spécial plea, in which it alleged that its grantors 
had obtained from the plaintiff Brown, in 1867, a deed intended to 
grant ail his (the said Brown's) minerai interest in the land in suit 
under the circumstances set out in the plea, which estopped the 
plaintiffs from making any claim whatever to said property, A jury 
was impaneled to try the issue made by the pleadings between the 
parties, and, after hearing the évidence and receiving the instruc- 
tions of the court, the foUowing question was submitted to the ju^y 
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f6r their verdict: "Are the plaintiffs estopped hj their acts, déclara- 
tions, or otherwise f rom claiming any interest in tlie mines and min- 
erais in the land described in the complaint?" The jury, for their 
verdict, ansvirered, "Yes." Thereupon judgment was entered that 
the plaintiffs were not the owners of an undivided one-half interest 
in the mines and minerais in the lands described in the complaint, 
and that they take nothing by their writ, and that the défendant 
hâve judgment for its costs. It was further "adjudged" that said 
finding, together with ail the évidence and the charge of his honor, 
be forthwith reported to the court of equity. This is the flrst réf- 
érence anywhere in the record to any equity suit, except that some 
allusion is made to it in the judge's charge. BUls of exceptions were 
signed by the judge, and a writ of error was allowed as in actions 
at law. There is nothing in the record to show that the case tried 
by the jury was an issue ont of chancery sent to a court of law to 
be tried in order to inform the conscience of the chanceUor; on the 
contrary, except from some allusions by the judge in his charge 
and the order that the flndings, évidence, and charge be reported 
"to the court of equity," we should not know there had been any 
equity case connected with this litigation. From the briefs of coun- 
sel, we gather that a suit for partition had been instituted in equity 
by Brown and Carter against the Cranberry Iron & Coal Company, 
and that the défendant corporation in that suit, by its answer, 
denied that Brown and Carter had any interest in the land; and 
thereupon, as the briefs state, the court required the complainants 
to bring an action against the respondent at law to try title. If 
we are to take thèse statements from the briefs of counsel on both 
sides as informing us that there were partition proceedings in an 
equity court prior to the instituting of the présent suit, it would 
seem that the equity court proceeded properly. If a suit is insti- 
tuted for partition by a complainant whose right to partition is de- 
nied because he is alleged to hâve no title or interest in the premises 
as to which partition is prayed, it is the duty of the equity court 
either to dismiss the bill, or to retaln it for a reasonable time to 
afford the complainant an opportunity of establishing his title at law. 
The rule is that a party whose title is disputed or is suspicious must 
establish his title at law before he comes into chancery asking a 
partition. If he files his bill for partition, the equity court may, in 
its discrétion, retain the bill until he has done that which he ought 
to hâve done before he flled it; and it must always be borne in mind 
that an equity court is not the proper tribunal to try title to land 
when the légal title is involved, and when no question to be de- 
termined is of peculiar equity cognizance. Hipp v. Babin, 19 How. 
271; Lewis v. Cocks, 23 Wall. 466. Where the légal title is involved, 
the equity court does not send issues to be tried by a jury in order 
to ascertain the truth of disputed facts for its enlightenment, but 
lets the party who is ont of possession bring his action of ejectment, 
and suspends its own proceedings until the légal title is made clear 
by the judgment of a court of law. 3 Pom. Eq. Jur. § 1385 ; 1 Story, 
Eq. Jur. § 653; 2 White & T. Lead. Cas. Eq. 900; 2 Daniell, Ch, Prac. 
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1151, note 5; Cox v. Smith, 4 Johns. Ch. 271; Currin v. Spraul, 10 
Grat. 145; Boone v. Boone, 3 Md. Ch. 497; Obert v. Obert, 10 N, J. 
Eq. 98; Read v. Huff, 40 N. J. Eq. 233. 

As stated in Watt t. Stàrke, 101 U. S. 250: 

"Where a court of chancery suspends proceedings In a cause in order to al- 
low parties to bring an action at law to try the légal title, It does not assume 
to interfère with the course of proceedings in the court of law, and a motion 
for a new trial must be made to that court; but, when It directs an issue to 
be tried at law, a motion must be made to the court of chancery." 

So it is the practice, when issues are sent to a court of law, to 
enter no judgment on the verdict, but the judge of the law court 
certifies to the chancelier what the verdict was. 2 Daniell, Ch. Prac. 
1119. The chancellor may disregard such a verdict, but a judgment 
in an ejectment suit establishing title would stand upon a différent 
footing. 

In the case now before us, in my opinion we are not at liberty to 
consider whether there was set up by the defendant's answer in an 
equity suit a title based upon matters properly cognizable in equity, 
such as made it proper for the equity court to proceed and adjudi- 
cate with regard to it, or as to which the chancellor might properly 
send issues to be tried by a jury in a law court for his enlighten- 
ment as to a question of fact. We do not know from the record 
what the equity suit was, and hâve only before us in this record 
an action at law regularly begun and tried, the verdict of the jury, 
the judgment of the court entered upon the verdict, and «exceptions 
to the rulings of the court regularly taken during the progress of 
the trial, and brought hère by writ of error. In his charge to the 
jury the judge began with some introductor-y remarks with regard to 
the commencement of the litigation in the equity court. Thèse were 
mère side remarks which he himself told the jury to disregard, and 
told them that it was their duty to flnd the facts according to their 
own view of the évidence. The remarks of the judge on this subject 
were not excepted to. The issue submitted to the jury and their ver- 
dict were sufQcient to support the judgment for défendant, which 
was entered, and which was conclusive against the plaintilïs' title. 
If the verdict could not be supported without a construction of the 
deed, and the plaintiffs' case required an instruction to the jury 
as to the effect of the deed, then the verdict was a mistrial, and we 
should reverse. It seems to me we must either affirm or reverse. 

By plaintiffs' twentieth instruction, the court was asked to say 
that the deed was no estoppel. The court refused this instruction, 
and gave no instruction covering it. That refusai was excepted to, 
and, if the jury were left to consider the deed, it was error, unless we 
are satisfied that the deed was an estoppel of itself. The issue put 
to the jury was : "Are the plaintiffs estopped by acts, déclarations, 
or otherwise?" This issue might appear to hâve been broad enough 
to include estoppel by the deed, but the judge does not seem to hâve 
treated it so. Treating it as an issue of estoppel in pais, the con- 
struction of the deed was immaterial, and under that issue, when 
the jury f ound that the plaintiffs were estopped, the défendant was 
entitled to judgment. That judgment, in my opinion, is conclusive 
v.65F.no.7 — 41 
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against thé plaintiffs, uriless they can show, under this wrît of error, 
that tlere was error in some niling during the trial of that issue. 
The opinion filed by the judge, after the judgment was entered, was 
a mère statement of his reasons for refusing the twentieth instruc- 
tion, or for not granting a new trial, or for some other purpose of 
his own, and is not before us except as an argument in favor of 
some niling he has made during the trial, and before the judgment 
entered. It is not in the bill of exceptions, and it could not be ex- 
cepted to. The case was a trial by jury, and only what took place 
before the jury can be examiued. If the case was not properly put 
before the jury or they were misdirected, we must reverse. What 
can the judge now do if we send the case back? The term at which 
the judgment was entered is past, He could not grant a new trial, 
and he could not now put anything more into the bill of exceptions, 
and we can never look at anything but what is in the pleadings and 
the bill of exceptions. The défendant, to succeed, was not obliged 
to show that the plaintiffs were estopped both by the deed and by 
their acts and déclarations; either eue was suflflcient. If, irrespec- 
tive of the construction of the deed, the acts of the plaintiffs estopped 
them, then the défendant had a right to rely on that estoppel in 
pais; and, if the jury found for the défendant on that issue, it 
was entitled to judgment without considering the deed. The judge 
was of this opinion, and, when the jury found the estoppel, he en- 
tered judgment on the verdict. If they had found for the plaintiffs on 
the question of estoppel, he would probably, as appears from his 
opinion, hâve not discharged them, but would hâve instructed them 
that the deed was itself an estoppel, and directed a verdict for de- 
fendant. The judge says he had reserved that question, and it is 
plain he thought that the only issue submitted to the jury was the 
estoppel in pais, and that, when the jury found their verdict on the 
estoppel in pais, he considered that ended the controversy, and after- 
wards wrote out his views about the proper meaning of the deed, 
to show that he was right in refusing the plaintiffs' twentieth in- 
struction. 

I think the case is properly before us for examination of ail the 
exceptions taken at the trial, and I am obliged to dissent from the 
opinion of the majority of the court, holding the judgment is not 
final, or that the record isi incomplète, and that the exceptions and 
assignments of error are not before us for our examination. 



DREUTZER v. FRANKPORT LAND CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. February 5, 1895.) 

No. 204. 

CiHOuiT CouKT 01' Appeals — Jukisdiction — Appbal from Obdbr Dbnyino 
Motion to Vacatb Injunction. 

Tlie circuit court made an order on. January 23d, restralning défendant 
from prosecuting certain proceedings at law, upon condition that plaintiffs 
should flle a bond to pay any judgiuent against them in the suit, in which 
the injunction was granted, such injùnctlon to continue, if the bond was 
filed until the further order of the court. The bond was filed in due time. 
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Subsequently, on March 2d, défendant movèd to dissolve the Injunction, 
upon the same grounds upon which he had orlglnally opposed It, and the 
additlonal ground that the sureties on the bond were insufflcient. This mo- 
tion was denied by an order entered March 9th. An appeal was taken 
from this order on Aprll 6th. Held, that the order of March 9th was not 
an ordér grantlng or contlnuing an Injunction, wlthln section 7 of the act 
establishing the circuit courts of appeals (11 C. 0. A. xv.), and was not 
appealable. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Eastern District of Tennessee. 

This was a suit by the Frankfort Land Company and Franklin S. 
Anderson against G. A. Dreutzer for an accounting. An order was 
made enjoining the défendant from prosecuting certain proceedings 
at law. A motion by défendant to dissolve the injunction was de- 
nied. From the order denying such motion, défendant appeals. 

This Is an appeal from an order of the circuit court of the United States 
for the Northern division of the Eastern district of Tennessee denying a mo- 
tion to dissolve an interlocutory injunction. Appellees hâve moved to dis- 
miss on the ground that the appeal was taken too late. The motion and the 
appeal on Its merits hâve been heard together. The bill was filed by citizens 
of other states than Tennessee against a citizen of that state to compel an 
accounting by the défendant for moneys alleged to hâve corne into defendant's 
hands as agent for the corporate complainant in the subdivision, improvement. 
and sale of a large quantlty of land at Fr^ankfort, Tenn. The bill averred 
that the transactions were numerous between the parties; that équitable aid 
was necessary to obtain discovery and to prevent a multiplicity of suits con- 
cerning many différent items; and prayed that the défendant, who had al- 
ready obtained a judgment at law as to one Item in a state court, and had 
begun in the same court a suit at law with respect to another, might be 
enjoined from suing out exécution on hls judgment, or further prosecuting 
hls suit at law, and might be compelled to lltigate ail matters of controversy 
In this cause. On the fillng of the bill and aflidavlt, the court made the fol- 
io wing order: 

"Let an order issue restraining the défendant from collecting the judgment 
already obtained, or taklng further steps in the suit now pendlng brought by 
hlm in the circuit court of Morgan county against the complainant. the Frank- 
fort Land Company, until further order of this court or a judge thereof. 
Notlfy the parties or their sollcitors to appear at the customhouse at Knox- 
ville, Tenn., on the fourth Monday of January, 1894, and show cause why 
an Injunction may not issue as prayed for. 

"This January 9th, 1894. D. M. Key, Judge." 

In aceordance with this order the cause came on for hearing as to a pre- 
Umlnary injunction on January 23, 1894. The entry in the record recites that 
the motion was heard on bill and answer and exhibits, and proceeds: "And 
sald motion bejng fully argued by both sldes, and considered by the 
court, is disallowed and overruled as to the sald judgment, but is allowed 
and sustalned as to sald pending suit In sald circuit court of Morgan county, 
provlded the complainant shall, wlthln three weeks from this date, exécute 
and file with the clerk of this court a good and sufflcient bond, with approved 
securlties In the penalty of $3,000, conditioned to abide the judgment of the 
court in this cause, and to pay whatever sum may by the final Judgment and 
decree of this court be found to be due the respondent, G. A. Dreutzer, with 
costs. Sald restraining order wlU remain in force from this date during sald 
three weeks' tlme, and continue in force until the further order of this court, 
provlded sald bond is filed wlthln sald tlme, but wUl stand dissolved wlthout 
further order at the expiration of three weeks if sald bond Is not filed." On 
the 5th day of February, 1894, a bond was accordingly filed by the com- 
plalnants, with sureties, whose suflîclency was certified to by the county 
clerk where they llved. On March 2d followlng, the sollcitors for défendant 
filed the followlng motion: "Now comes the défendant above named, and 
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upoa the record In the above-entltled cause, and the afBdavits of John W. 
Hall and G. A. Dreutzer and the certlflcate of Thos. A. Morris, flled herewlth, 
moves the court to dissolve the Injunction in this cause upon the grounds: 
(1) Said injunction was improvidently and erroneously issued, in violation of 
the statute in such case provlded, and Is not warranted by the facts alleged 
in the bill and before the court (2) There Is no equity on the face of the 
bill. (3) The alleged equities of the bill are fuUy met and denled by the 
answer. (4) The bond filed by the complalnants upon obtainlng said injunc- 
tion Is not in complisince with the order of the court, but is an intentional 
évasion of said order, and is ïnsufflcient under the order of the court, the 
suretles thereon belng Ïnsufflcient" The affidavits and certificate referred to 
In the motion concemed only the sufficiency of the sureties on the bond. 
After notice, the motion was heard by the court on March 9, 1894,. and the 
foUowlng order was then made: "In* this cause the motion of respondent to 
dlsmiSB the injunction is denied and overruled, but it is ordered that com- 
plalnants proceed to take thelr proof wlth diligence, or the injunction will be 
dismissed hereafter. It is further ordered that Lewis Tillman be, and he 
Is, appointed spécial master for the purpose of statlng the full account between 
the parties. Said Tillman will appoint time and place for hearing proof, and 
he is authorlzed to take the same on givlng reasonable notice to parties or 
thelr soUcltors, and will make and file this report as soon as practicable." 
An appeal from this order was allowed April 6, 1894, and bas been duly per- 
tected. 

John J. Tracy and John H. Collier, for appellant. 
Templeton & Cates, for appellees. 

Before TAFT and LUETON, Circuit Judges. 

TAPT, Circuit Judge (after stating the facts). Section 7 of the act 
establishing the circuit courts of appeals is as follows: 

"That where upon a hearing in equity in a district court, or in an existing 
circuit court, an injunction shall be granted or continued by an interlocutory 
order or decree, in a cause In which an appeal from a final decree may be 
taken under the provisions of this act to the circuit court of appeals, an appeal 
may be taken from such hiterlocutory order or decree granting or continuing 
such Injunction to the circuit court of appeals. Provlded, that the appeals 
must be taken withln thirty days from the entry of such order or decree, 
and It shall take precedence in the appellate court; and the proceedings In 
other respects in the court below shall not be stayed unless otherwise or- 
dered by that court during the pendency of such appeal." 11 C. C. A. xv. 

The section introduced into fédéral appellate procédure a novelty. 
Before its enactment, there was no method of reyiewing on appeal 
an interlocutory order or decree of the district or circuit courts. 
Congress accompanied this remédiai provision with the condition 
that it should be taken advantage of by the aggrieved party within 
30 days after it accrued. This condition is to be given effect, and is 
not to be made nugatory by a construction which would put it in 
the power of the aggrieved party to extend the limitation indefinitely. 
It is clear, tkerefore, that when, after a hearing of both sides, an 
injunction has been granted by the circuit court to continue in force 
for a fixed time, — as, for example, until a hearing on the merits, — 
the enjoined party cannot, after the expiration of 30 days from the 
order granting the injunction, acquire a new right of appeal by the 
filing of a motion to dissolve the injunction, and an order of the 
court denying the motion. Such an order neither grants nor con- 
tinues the injunction within the meaning of section 7 of the act. 
Even if no such order is made, the injunction remains in force until 
the time fixed in the order granting it for its expiration. And the 
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déniai of the motion to dissolve the injunction adds nothing to its 
force or effect The question may be more doubtful wàeu the in- 
junction is granted until the further order of the court. It may be 
argued, with some plausibility, that the form of the order impliedly 
invites a further test of the validity of the order by a motion to dis- 
solve, but we are not disposed so to construe it when it appears that 
a fuli hearing has been had by the court on affldavits and argument. 
We tiink that an injunction until the further order of the court 
granted af ter fuU hearing is, in effect, the same as one granted until 
the case can be heard on its merits, and that a motion to dissolve 
such an injunction is, in effect, a mère motion to rehear a question al- 
ready decided. Unless such motion to rehear is made within the tirae 
within which anappeal can be taken, we think it should hâve no effect 
to enlarge the limitation. It is not at ail difficult to satisfy the mean- 
ing of the expression, "order continuing an injunction." It gener- 
ally happens that a preliminary injunction expires at the entry of a 
decree on the merits. Such a decree may grant a perpétuai injunc- 
tion, and yet, because of an order referring questions of damages to 
a master, still be only interlocutory in its character, and not review- 
able as a final appeal until the coming in of the master's report, and 
its confirmation by the court. Blount v. Société Anonyme, 6 U. S. 
App. 335, 53 Fed. 98.^ Such a decree would be an interlocutory de- 
cree continuing an injunction. So, too, a court may, for good rea- 
sons, grant an injunction untU the next term of the court. An order 
giving the injunction force thereafter would be an order continuing 
an injunction, because, without such order, the injunction would 
stand dissolved by lapse of the time fixed in the original order. Sec- 
tions 718 and 719 of the Eevised Statutes are as follows: 

Section 718. "Whenever notice is glven of a motion for an injunction out of 
a circuit or district court, the court or judge tliereof may, if tliere appears to 
be danger of irréparable injury from delay, grant an order restraiuing the 
act sought to be enjoined until the décision upon the motion; and such order 
may be granted with or without security, in the discrétion of the court or 
judge." 

Section 719. "Writs of injunction may be granted by any justice of the 
suprême court in cases where they might be granted by the suprême court, 
and by any judge of a circuit court in cases where they might be granted by 
such coin-t. But no justice of the suprême court shall hear or allow any appli- 
cation for an injunction or restraining order in any cause pending in the 
circuit to which he is allotted, elsewhere than within such circuit, or at such 
place outside of the same as the parties may stipulate in writing, except when 
it cannot be heard by the circuit judge of the circuit or the district judge of 
the district. And an injimetion shall not be issued by a district judge, as 
one of the judges of a circuit court in any case where a party has had a 
reasonable time to apply to the circuit court for the writ; nor shall any in- 
junction so issued by a district judge continue longer than to the circuit court 
next ensuing, miless so ordered by the circuit court." 

Thus it appears that an injunction granted by a district judge as 
a member of the circuit court, after a hearing in chambers, will not 
continue longer than to the next session of the circuit court. If the 
circuit court continues the force of the injunction, its action is 
an order or decree continuing an injunction, and an appeal may 

ï 3 C. 0. A. 455. 
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he taken from it within 30 days therefroni. It is not necessary for 
us to décide whether a restraining order issued ex parte under sec- 
tion 718 to continue in force till the décision on the motion for a 
preliminary injunction is appealable, though. we are inclined to think 
tliat it is not, because appeals are permitted only to orders of injunc- 
tion ; and the foregoing sections suggest a statutory terminology in 
wliich a temporary restraining order issued ex parte is to be distin- 
guished from an order of injunction, though, of course, their opéra- 
tion and effect are quite the same. More than this, the appeal is al- 
lowed from an order granting an in j unction "upon a hearing in equity," 
which would hardlydescribe an order made on an ex parte application. 
An order of injunction, issued onamotion after notice, though preced- 
ed by a temporary restraining order issued under section 718, would 
therefore be an order "granting" an injunction, r-ather than an order 
continuing it. In the light of the foregoing construction of section 
7 of the circuit court of appeals act, we hâve little difficulty in hold- 
ing that this appeal was not brought in time. The order granting 
the injunction wsis made, after full hearing, on January 23, 1894, 
and was operative from that date without furiher action of the 
court, though it was liable to be defeated in case the complaiuant 
should make default in giving the bond required. That order was 
certainly appealable under section 7. The time within which the 
appeal could be allowed expired 30 days thereafter. No motion to 
rehear the issue decided or to dissolve the injunction was made 
within that time. The injunction was issued on condition of the 
exécution of a bond with approved sureties. The bond was filed 
February 5th, with a certiflcate of the sufficiency of the sureties 
by the clerk and master of the state chancery court of the county 
where the sureties lived. A motion to dissolve was then filed, March 
2, 1894, on the same grounds upon which the granting of the in- 
junction, January 23, 1894, had been resisted, and on the additional 
groimd that the bond flled did not comply with the order of the 
court, because tusufficient. This last ground was addressed to tlie 
discrétion of the court, and could hardly be the subject of review 
hère. The bond having been held sufflcient, the order of injunction 
must be considered as in eflect from the date of the entry, because 
the condition of its granting had been complied with. The order 
denying the motion to dissolve did not continue the injunction. 
Without such ruling by the court, after the flling of the bond, the 
injunction would hâve remained in force. The necessity for the 
ruling of the court arose, not by reason of the order of injunction, 
but by reason of the motion to dissolve. It follows that the order of 
March 9, 1894, was not an order continuing an injunction, and that 
no appeal lay therefrom under the seventh section of the circuit 
court of appeals act, and that, though the order of January 23d was 
appealable, the time for allowing the appeal expired more than 30 
days before this appeal was allowed. This requires us to dismiss 
the appeal without considering the assignments of error, and it is so 
ordered. 
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UNITED STATES ex rel. MUDSILL MIN. CO. t. SWAN. 

(Circuit Court of Appeals, Sixth Circuit. February 5, 1895.) 

No. 269. 

1. JnErsDicTiON op United States Courts— Power of Cirodit Court dp Ap- 
peals TO Issue Mandamus to Takb Jurisdiction. 

It seems ttiat where a circuit or district court refuses to hear a cause for 
want of jurisdiction, and the question tlius decided may be heard, on cer- 
tificate, in tbe suprême court, under section 5 of the act establishing tlie 
circuit courts of appeals (11 C. C. A. vli.), it would uot be within tlie 
power of tbe circuit court of appeals by mandamus to compel such circuit 
or district court to take jurisdiction of the cause, but such power is vested 
In the suprême court whenever remedy by appeal or writ of error or cer- 
tiflcate is not adéquate. 

S. Same — What Questions of Jurisdiction may bb Certified to Suprême 
Court. 

It seems that the cases in which the question of juiisdiction of the cir- 
cuit or district courts may be taken by certlficate dlrectly to the suprême 
court, under section 5 of the act establishing tbe circuit courts of appeals, 
are those involvlng the initial questions of the jurisdiction of such courts, 
whetber in law or equity, over the subject-matter and the parties, and not 
those in which a question arises as to whetber a court of law or of equity 
is the proper forum for the worklng out of rights properly within the par- 
tlcular fédéral Jurisdiction for adjudication. 

8. Same— Equity— Garnishment. 

The statutes of Michigan (2 How. Ann. St c. 277) provlde that, where 
any sum remains unpaid upon any judgment or decree, if the plaintllï shall 
file with the cleik an affidavit that any person bas money or property of 
the défendant, and he is justly apprehensive of loss imless a writ of gar- 
nishment issue, such a wTit shall issue, upon which such person shall be 
summoned to appear, and make diselosure of any property of the défend- 
ant. The proceeding is declared to be one in trover, or for money bad and 
received, against the garnisbee, and a jury may be impaneled, and a judg- 
ment rendered for or against him. Meld, that such garnishment proceed- 
ings are proceedings at law, and, whether or not they can be entertained 
by the com-ts of Michigan on their equity side, the fédéral courts in equity 
cannot entertaln such proceedings or issue writs of garnishment. 

4. Rbfusaij to Takb Jurtsdiction— Adbquacy of Remedy by Appeau 

It seems that an order quashing a writ of garnishment, under the Mich- 
igan statute, for want of jurisdiction, and dismissing the garnishee with 
bis costs, is a final order, an appeal from which would furnlsh an adéquate 
remedy to tbe party aggri'eved, and a mandamus is unnecessary for tbe 
purpose. 

This is a pétition for mandamus against .Tudge Swao, United States district 
judge for the Eastern district of Michigan, to compel him, sitting in the circuit 
court of the United States for that district, in equity, to take jurisdiction of 
a proceeding in garnishment, under the statutes of Michigan, instltuted by 
the relater, the Mudsill Mining Company, for the purpose of collecting the 
balance due on a decree entered in that court in f avor of the relater for about 
$150,0(X). The original suit was brought by the Mudsill Mining Company 
against Orville A. Watrous and Steivart A. Van Dusen, to set aside the sale 
of a silver mine, on the ground of fraud, a^nd to recover the purchase price 
paid. Tbe circuit court dismissed tbe bill, and the complainant appealed to 
this court, where the decree of the circuit court was reversed, and the cause 
was remanded, with instructions to enter a decree against Watrous for the 
amount of the purchase money received by him and interest, amounting to 
about $150,000, and a decree for a less sum against Van Dusen. 61 Fed. 163. 
The mandate of this court was complled with, and a proper decree entered. 
Shortly after the decree was entered, the attorney for the complainant flled 
In the circuit court, in tbe same cause in equity, an affldavit averring tbat 
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WlUard I. Brotherton, Henry N. Watrou», and Heni-y W. Jennison, ail of 
Bay City, Mich., had money and property of Oi-ville A. Watrous In their 
custody, and that he was justly apprehensive of the loss of the amount due 
on the decree, unless a writ of garnishment should issue to the persons named. 
The wrIt was issued on the affldavit by the clerk of the court in equity, and 
the three garnishees, being served, appeared, aud moved to quash the writ 
on numerous grounds, one of which was that a circuit court of the United 
States in equity bas no jurisdiction to entertain a proceeding in garnishment 
under the statutes of Michigan. Upon this ground Judge Swan grauted the 
motion, and quashed the writ In the following order (entered November 7, 
1894): 

"The Mudsill Mining Co. et al., Complainants, vs. OrvUle A. Watrous and 

Stewart A. Van Dusen, Principal Défendants, and Willard I. Brotherton, 

Henry N. Watrous, and Henry W^. Jennison, Garnishee Défendants. 

"On reading and filing the motion of the said garnishee défendants to quash 

the writ of garnishment heretofore Issued in tuis cause, and after hearing 

counsel for both parties, on motion of Ohester L. CoUins, Esq., of counsel 

for said garnishee défendants, it is ordered: That the writ of garnishment 

Issued in said cause at the instance of the plaintifCs be, and the same is hereby, 

quashed, and held for naught. But the efCect of this order is hereby sus- 

pended, pending a review of the order, until the further order of this court, 

directing that it become absolute. Henry H. Swan. District Judge." 

Thereupon the présent pétition for mandamus was filed by the Mudsill Min- 
ing Company as relater, in which, after setting ont the facts as given above, 
and averring that the order to quash the garnishment proceeding was made 
because the court deemed that it had no jurisdiction to entertain it, and that 
the petitioner bas no adéquate légal remedy to secure this right save by man- 
damus, the relator prays that a writ may issue "directed to the circuit court 
of the United States for the Eastern district of Michigan in equity, requiring 
said court to vacate and set aside said order of November 7, 1894, quashing 
tte writ of garnishment in the cause above named, and directing said court 
to proceed with ail convenient speed to the exécution of such process." The 
respondent appears and answers, setting ont the facts as they appear of 
record and as they are stated above. 

John H. Bissell and Otto Kirchner, for relator. 
Chester L. Collins, for respondent. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge (after stating tlie case as above), delivered 
tlie opinion of the court. 

Section 12 of the act of congress of March 3, 1891 (26 Stat. 729), 
establishiug circuit courts of appeals, provides that those courts 
"shall hâve the powers specifled in section 716 of the Revised Stat- 
utes of the United States." Section 716, Rev. St., provides that: 

"The suprême court and the circuit and district courts shall bave power to 
issue writs of scire facias. They shall also hâve power to Issue ail writs not 
speciflcally provided for by statute, which may be necessary for the exercise 
of their respective jurisdictions, and agreeable to the usages and priuciples 
of law." 

In so far as the writ of mandamus is necessary for the exercise 
of the jurisdiction of this court as conferred by law, we hâve no 
doubt of our power to issue it. Where, therefore, a circuit or dis- 
rict court fails to exécute a mandate of this court in a cause 
brought hère by appeal or writ of error, it is not to be questioned 
that we may compel its exécution by mandamus. Gaines t. Rugg, 
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148 U. S. 228, 13 Sup. Ct. 611. It is to be observed, towever, that 
by the flfth section of the circuit court of appeals act, appeals or 
writs of error may be taken from the district courts or from the èx- 
isting circuit courts direct to the suprême court "in any case in 
which the jurisdiction of the court is in issue. In such cases the 
question of jurisdiction alone shall be certifled to the suprême court 
from the court below for décision." By the sixth section ^ of the 
same act the circuit courts of appeal are given power "to exercise 
appellate jurisdiction to review by appeal or by writ of error final 
décisions in the district and the exis'Jïig circuit courts in ail cases 
other than those provided for" in the ûfth section. It would seem 
to be clear, therefore, that where a circuit court or a district court 
refuses to hear a cause for want of jurisdiction, and the question 
thus decided may be heard on certiflcate in the suprême court under 
section 5, it would not be within the power of this court by manda- 
mus to compel such circuit or district court to take jurisdiction of 
the cause, but that such power is vested in the suprême court when- 
ever remedy by appeal or writ of error on certiflcate is not adé- 
quate. Just what is meant by the word "jurisdiction" in the flrst 
paragraph of section 5 has not yet been exactly deflned by the su- 
prême court. It is a term which is given a varying meaning. Thus 
a Mil which states no ground for équitable relief is often said not 
to be within the jurisdiction of a court of equity, and yet it would 
hardly be a reasonable construction of the paragraph referred to 
that such a question could be carried by certiflcate of the circuit 
court direct to the suprême court There is strong ground for 
thinking that the flrst paragraph of that section was intended to 
apply only to the initial questions of the jurisdiction of a United 
States district or circuit court, whether In law or equity, over the sub- 
jcct-matter and parties, and not to questions whether a court of 
equity or of law is the proper forum for the working ont of rights 
properly within the particular fédéral jurisdiction for adjudication. 
In the case at bar, Judge Swan refused to enforce under the stat- 
utes of Michigan the payment of a money decree by the issuance of 
a writ of garnishment in equity, because he conceived it not to be 
within the power and jurisdiction of a circuit court of the United 
States on its equity side to do so, but he did not deny that such a 
proceeding could be had on the law side of the court. Could such 
a question, on his certiflcate, be carried direct to the suprême court, 
under section 5 of the court of appeals act? We think not, for the 
reason suggested aboTe; and, if not, then it is the subject-matter 
of review in this court by proper proceeding. 

If an adéquate remedy for Judge Swan's refusai to enforce a writ 
of garnishment can be had by appeal, there is no ground for the 
issuance of a mandamus. Ex parte Baltimore & O. R. Co., 108 U. 
S. 566, 2 Sup. Ct. 876. This dépends in part on the question whether 
the ordeP quashing the writ of garnishment was a final order. It 
seems to us that it was, because an exécution for costs could issue 

1 u C. C. A. X. 
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against the complainant in favor of the ganiishees, who were, by 
his order, flnally dismissed f rom the proceeding. A final decree had 
aiready been rendered in the case. This was a proceeding to en- 
force that by bringing in new parties against wbom judgment was 
asked. The proceeding was dismissed, and they were entitled to 
their costs. In the case of Ex parte Baltimore & O. R. Co., above 
cited, it was sought to obtain a mandamus to compel a circuit court 
to take jurisdiction of a proceeding in replevin in which the circuit 
court had quashed the writ. It was held that error would lie, 
and furnished an adéquate remedy, and therefore mandamus would 
not lie. Still the fact that appeal or error will lie does not always 
prevent the issuance of mandamus, because the former, though it 
exists, is not always an adéquate remedy. Such is generally the 
case where the appellate court is asked by mandamus to compel com- 
pliance with its mandate by the lower court, which has failed to 
comply because of a miscdnstruction of the meaning of the mandate. 
Gaines v. Eugg, 148 U. S. 228, 243, 13 Sup. Ct. 611. It is said accord- 
ingly in support of the writ that it is hère sought to compel the court 
below to enforce the mandate of this court. But this court never 
considered the question whether garnishment under the statutes of 
Michigan was a proper remedy in equity for enforcing a money de- 
cree, and there was nothing in the mandate intended to décide that 
question. The point considered and decided by Judge Swan was one 
subsequently arising, and, although his. décision thereon is of a class 
usually controUable by mandamus, namely, refusais to take jurisdic- 
tion, we are nevertheless inclined to think that appeal would be an 
adéquate remedy. But we do not propose to rest our décision of 
the case upon this point, for we are clearly of the opinion that, even 
if mandamus is the proper remedy, Judge Swan was right in quash- 
ing the writ. 

The proceeding in garnishment is provided for in Michigan by 2 
How. Ann. St. c. 277, The flrst section of that chapter (8058) as 
amended (3 How. Ann. St. p. 3751), provides that "in aU personal 
actions arising upon contraet, express or implied, brought in the sev- 
eral courts or municipal courts of jurisdiction, whether commenced 
by déclaration, writa of capias, summons, or attachment, and in ail 
cases where there remains any sum unpaid upon any judgment or 
decree rendered in any of the several courts herein before mentioned, 
• • • if the plaintiff • • • shall file with the clerk of said 
circuit court at the time of, or after the commencement of said suit, 
or at any time after rendition of judgment or decree, an affidavit" 
that any person has money or property of défendants, and that he 
is justly apprehensive of loss unless a writ of garnishment issues, 
"a writ of garnishment shall be issued, sealed and tested in the same 
manner as writs of summons and directed to the sheriff, reciting the 
commencement of the suit or the rendition of the judgment or decree 
against the principal défendant," and commanding the sheriff to 
summon such person to appear in court to make disclosure of ail 
property or money of défendant held by him, and thenceforth to 
pay no money or property to the principal défendant. The statute 
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în further sections provides that, if plaintLff is not satisfied with. tlie 
disclosure, he may hâve an examination of the gamishee. Section 
8068 provides that the affidavit for the writ of gamishment shall be 
held and considered as a déclaration by the plaintiif in trover against 
the garnishee as défendant, or for money had and received, and, 
where examination is had, the affidavit is to be considered denied, 
except so far as admitted, and "thereupon a statutory issue shall be 
deemed framed for the trial of the question of the garnishee's lia- 
bility to the plaintiff." Section 8070 provides for the trial of the is- 
sue by a jury duly impaneled, and section 8072 provides for the 
entry of the Judgment on the verdict. In Michigan, the division of 
jurisdiction between courts of equity and courts of law is still main- 
tained, and, in view of the wording of the statute, it cannot be 
doubted that the législature intended the proceedings in gamishment 
to be tried on the lav? side of the court. Could implication of this be 
made stronger than by the direction to consider the action as trover, 
or assumpsit for money had and received? But the argument is 
pressed on us that the gamishment proceedings are expressly pro- 
vided for in ail cases vs^here there remains any sum unpaid upon 
any "judgment or decree," and that the two terms are purposely 
used, in this juxtaposition, to insure a strict technical construction 
of their meaning, by which the one includes ail déterminations of a 
court of law, and the other those of a court of equity. It may be so, 
but it does not necessarily follow that the proceeding in gamishment 
is to be conducted in the same forum where the decree is rendered. 
There is nothing in the statute to prevent the proceeding in gamish- 
ment to collect an amount due on a decree in equity from being in- 
stituted and tried on the law side of the court. 

But whether the writ of gamishment can issue under the statute 
from a Michigan court of equity or not, it is very certain that no such 
writ can issue from the equity side of the fédéral court. Section 913 
of the Eevised Statutes of the United States is as foUows : 

"The forms of mesne process and the forms and modes of proceeding in 
suits of equity and of admiralty and maritime Jurisdiction in the circuit and 
district courts shall be according to the principles, rules aud usages which 
belong to courts of equity and of admiralty, respectively, except when it is 
otherwlse provided by statute or by rules of court made in pursuance thereof ; 
but the same shall be subject to altération and addition by the said coiu-ts, 
respectively, and to régulation by the suprême court, by rules prescribed 
from time to time, to any circuit or district court, not inconsistent with the 
laws of the United States." 

Eule 8 of the gênerai equity rules adopted by the suprême court 
of the United States under the foregoing section provides that: 

"Final process to exécute any decree may. If the decree be solely for the 
payment of money, be by writ of exécution in the form used in the circuit 
court in suits at common law in actions of assumpsit" 

Section 914 of the Eevised Statutes of the United States is as fol- 

lows: 

"The practice, pleadings, and forms and modes of proceeding In civil 
causes, other than equity and admiralty causes, in the circuit and district 
courts, shall conform, as near as may be, to the practice, pleadings and forms 
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and modes of proceedlng exlstlng at the Hme in llke causes In the courts of 
record of the state wlthin which such circuit or district courts are lield. any 
rule of court to the contrary notwitlistanding." , 

Common-law rule No. 40 of the circuit court of the United States 
for the Eastern district of Michigan provides that writs of exécution 
and proceedings thereunder shall be in conformity with the laws of 
Michigan, and that "the parties to such exécution shall be entitled 
to the same rights and privilèges given to them by virtue of the 
laws and practice aforesaid." 

The argument is that, as the owner of a judgment în assumpsit 
could, under the foregoing section and rule, hâve the aid of gamish- 
ment proceedings to coUect his judgment in the circuit court of the 
United States in Michigan, equity rule 8 gives him the same remedy 
to enforce the decree on the equity side of the court. Such a con- 
struction of equity rule 8 is not warranted. The constitution of the 
United States requires that the distinction between common-law and 
equity procédure shall be maintained, and the two jurisdictions can- 
not be confused and mixed either by a state statute or rules of the 
fédéral court. A proceeding in garnishment under the Michigan 
statute is a common-law suit. It is true, it is merely an ancillary 
action, but its procédure is ail according to the course of the common 
law. The verdict of the jury is not merely advisory, as where the 
aid of a jury is sought by the chancellor in equity, but it has ail the 
force and effect of a verdict at common law, and, if garnishment pro- 
ceedings are begun in the fédéral court, the same effect must be 
given to the verdict as required by the statute in the state court A 
state statute cannot confer on a fédéral court of equity jurisdiction 
in trover or assumpsit, whether those actions are merely ancillary 
and auxiliary or are independent suits. No authority has been cited to 
sustain a contrary view, while the suprême court of the United 
States has often had occasion to lay down the principle we hâve 
above stated, Hurt v. Hollingworth, 100 U. S. 100-103; Bennett v. 
Butterworth, 11 How. 669; Thompson v. Eailroad Co., 6 Wall. 134; 
Bronson v. Schulten, 104 U. S. 410; Comstock v. Herron, 5 C. 0. A. 
266, 274, 275, 55 Fed. 803. There is nothing in Clark v. Smith, 13 
Pet 195, Fitch t. Creighton, 24 How. 159, or Broderick's Will, 21 
Wall. 520 (cited for relator), which conflicts with the principle that 
fédéral courts of equity cannot hear and détermine suits to be tried 
according to the course of the common law. In Clark v. Smith, supra, 
it was held tljat, the législature of Kentucky having created a right 
by determining what should be a légal title and what should be a 
cloud upon it, and having at the same time provided a remedy sub- 
stantially consistent with the ordinary modes of proceeding on the 
chancery side of the fédéral courts, such a right would be recognized 
and such a remedy enforced in fédéral courts of equity. And this 
is as far as any décision has ever gone. An enlargement of equity 
jurisdiction by state statutes to try issues between suitors according 
to the course of the common law is impossible in fédéral jurispru- 
dence. 

It is pressed upon us that, if this remedy by garnishment is not 
avaîlable to the petitioner, he is without any. ïï this were true, it 
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would not anthorize the assumption by the court below of a juris- 
diction not conferred by law. But we see no reason why it was 
not open to the petitioner to obtain relief by supplemental bill in 
the nature of a creditors' bill. The pétition for mandamus is dis- 
missed, at the costs of the plaintifl. 



PRESCOTT et al. v. HAUGHEY et al. 
(Circuit Court, D. Indiana. February 13, 1895.) 
No. 8,950. 

1, National Banks— Pkaudulbnt Rbpkesbntations by Dibectobs — Liabil- 
ITT IN Action for Dbceit. 

Directors of a national bank who, in the preteaded performance of du- 
ties imposed upon them by law, use tlieir officiai station to make false 
and fraudulent représentations, whîch are believed and acted on by oth- 
ers, are liable to one defrauded thereby in a common-law action of deceit, 
and the right to malntain such action is not precluded by the liability 
imposed in the national banking law for violation of Its provisions. 

a. Removal dp Causes— Fedbbal Question— Violation op National Bank- 
ing Law. 

A complaint alleged that défendants, directors of a national bauk, pub- 
lished advertisements, statements, and reports representing that the bank 
was solvent and prospérons, knowing such représentations to be false and 
the bank to be hopelessly insolvent, inteuding thereby to deceive the pub- 
lic and plaintiffs; that plaintifEs had no knowledge that said représenta- 
tions were false, and the bank insolvent, and, relying on said représenta- 
tions, were thereby Induced to deposlt with the bank a certain sum; that 
said représentations deceived plaintiffs, and by reason of the premises 
they had been damaged in said sunu Eelà, that the représentations 
chargea, if made by the directors under color of their office, were entlrely 
outside of their officiai duties, and the cause of action stated was a com- 
mon-law cause of action for deceit, presentiag no fédéral question which 
could sustain a removal of the cause from a state court Bailey v. Mosher, 
11 C. C. A. 304, 63 Fed. 488, distinguished. 

This was an action by William B. Prescott, président of the In- 
ternational Typographical Union, and others, against Théodore P. 
Haughey and others, the directors of the Indianapolis National Bank, 
to recover moneys deposited in said bank by the International Typo- 
graphical Union, and lost through its insolvency. The action was 
brought in a court of the state of Indiana, and was removed to the 
fédéral court by the défendants, on the ground that a fédéral ques- 
tion was involved. Plaintiffs moved to romand. 

William V. Rooker, for complaiuants. 

Miller, Winter & Elam, Anderson & Du Shane, Hawkins & Smith, 
Baker & Daniels, R. W. Harrison, Duncan & Smith, and A. J. Bever- 
idge, for défendants. 

BAKER, District Judge. This was an action instituted in the 
superior court of Marion county, Ind., and removed into this court 
by the défendants, on the ground that it involved a fédéral question 
which gave this court jurisdiction. The parties, both plaintiffs and 
défendants, are ail résidents and citizens of the state of Indiana, 
and were such at the time of removal. The ground on which- the 
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right of removal is bottomed is "tliat the plaintiffs in and by said 
suit seék to recover from tke défendants a sum of money, exclusive 
of interest and costs, exceeding in amount two tliousand dollars, as 
damages sustained by the plaintiffs by reason of misfeasance and 
nonfeasance of duty on the part of the défendants as directors of the 
Indianapolis National Bank." It is insisted by counsel that the 
plaintiffs cannot maintain any action against the défendants for or on 
aceount of the matters stated in the complaint, because such matters 
do not constitute any breach of duties imposed upon them by the 
acts of congress as directors of the bank, and because in no acts 
done or omitted by them as directors of said bank hâve they violated 
any duties imposed upon them as such directors in any such manner 
as to create a right of action in favor of the plaintiffs against them 
upon the facts stated in the complaint. It is fui'ther insisted that, 
if any cause of action exists for the alleged wrongful acts complained 
of, it is a cause of action which must be prosecuted by the receiver 
of the insolvent bank for the beneiit of ail the creditors thereof. 
The question for détermination, therefore, dépends upon the con- 
structionwhich ought to be placed upon the complaint. 

If the complaint is one which seeks to recover damages for the 
wrongful acts of the défendants which gave a right of action to the 
bank, it has passed by the appointment of a receiver for the bank to 
Mm, and he is the proper party to sue for and recover the same as an 
asset of thé bank for the beneât of its creditors. The complaint is 
in four paragfaphs, and, so far as material to the détermination of 
the question before the court, tliey are in substance alilie. The 
flrst paragraph of the complaint allèges, in substance, that the de- 
fendants hâve been and are the directors of the Indianapolis Na- 
tional Bank, and that as such directors, and seeking for a long time, 
to wit, two years last past, to induce the public generally, and the 
plaintiiîs, to deposit money and do banking business with said bank, 
they repeatedly made in writing and signed, and thereafter pub- 
lished and caused to be published, from time to time, divers adver- 
tisements, statements, and reports, pretending thereby to represent 
and show the condition of said bank; that in and by said advertise- 
ments, statements, and reports the défendants represented, and in- 
tended to represent, that said bank was solvent, and was doing a 
large and prospérons business ; that the platatiffs, having a right to 
rely and relying upon said représentations, were thereby induced to 
deposit with said banlc $35,000, which was entered to their crédit 
on the books of said bank; that the plaintiffs had no knowledge that 
said représentations were false, and that said bank was insolvent; 
that each of said défendants at ail times knew that said bank was 
hopelessly insolvent; that said représentations were false, fraudu- 
lent, and deceptive, and were known so to be by said défendants; 
that in making and causing said représentations to be made said 
défendants intended to deceive the public generally and the plain- 
tiffs; that said advertisements, statements, and reports came into 
the hands of the plaintiffs and to their knowledge in the ordinary 
course of business; that said défendants ought to hâve known and 
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did know that said advertisements, statements, and reports would 
come, as they did corne, into the hands and to the knowledge of the 
plaintififs, and that the plaintifEs would rely aad were relying on the 
représentations thereby ma de; that said représentations did deceive 
the plaintiffs, and by reason of the premises they hâve been dam- 
aged in the sum of $35,000, for which amount they demand judg- 
ment. 

It is apparent that the cause of action does not sound in tort for 
any acts of misfeasance or nonfeasance on the part of the défend- 
ants, as directors, causing damage or loss to the bank. It does not 
appear that the bank has sufEered any injury by reason of the 
fraudulent acts complained of. On the contrary, it became possess- 
ed of $35,000 of the moneys of the plaintiffs as the direct and in- 
tended resuit of the false and fraudulent représentations of the dé- 
fendants. Hence the bank, if not beneflted, certainly was not 
injured by the fraudulent acts of its directors. It is therefore cer- 
tain that neither the bank, nor the receiver who now represents it, 
could maintain any action for the wrongs complained of. Unless 
the plaintifEs can maintain an action for the redress of the injury 
which they 'alone hâve suffered, the défendants cannot be made 
answerable for their false and fraudulent conduct. It would be a 
matter of just reproach if the law were so impotent as to afford no 
redress to a party who had been deprived of his money or property 
by false and fraudulent représentations. The fraudulent représen- 
tations charged in the complaint, if made under color of their office, 
were entirely outside of the officiai duties of the directors. Neither 
the law nor the obligations of their office made it any part of their 
duty to utter and publish false and fraudulent advertisements, state- 
ments, and reports in regard to the condition of the bank. The tort 
for which they are sued was committed in their private and personal 
capacity, because the law does not confer upon such ofEicers any 
authority to commit frauds of the character complained of. Thèse 
directors hâve used their officiai stations to enable them to perpe- 
trate a f raud on the plaintiffs entirely outside of the legitimate scope 
of their duties. It could, in no event, become a part of their duties 
to procure money to be deposited in the bank by false and fraudu- 
lent représentations. 

Morse, Banks (page 133), says: 

"If bank directors do not manage the affalrs and business of the bank ac- 
cording to the directions of the charter, and in good faith, they will be llable 
to make good ail losses which their misconduct may infllct upon elther stock- 
holders, creditors, or both. They may be held to account to an injured party 
in a court of chancery, or they or any of their number who shared In the 
wrongdolng may be sued at law fjr damages." 

In 3 Suth. Dam. 587, 588, it is said: 

"If the person maklng the représentations which are materlal, and which 
he Intends shall influence another, knows them to be false, the case is clear. 
Some question has been raised whether positive représentations made wlthout 
knowledge, and belleved to be true by the party making them, will sustain 
an action for damages In the nature of deceit. But the doctrine which seems 
supported by the great weight of authority is that If a person states as of his 
own knowledge materlal tacts which are susceptible of knowledge, to one who 
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relies and acts upon them as true, It is no défense, If the représentations are 
false, to an action for deceit, that tlie person making them believed them to 
be true. The falsity and fraud consist in representing that he knows the 
facts to be true of his own knowledge, when he has not such knowledge. It 
is not necessary that the false représentations be made to deceive the plalntifC 
in particular." 

The case of Society v. TJnderwood, 9 Bush, 609, was an action 
against the directors of a bank to recover of them personally dam- 
ages for loss of deposits wrongfully converted, and it is there said : 

"The question hère presenting Itself for our décision is whether the di- 
rectors, who had knowledge of thèse alleged wrougful sales, can be held to 
answer personally for the deposits so converted. Appellees insist that they 
cannot be so held, because of the want of privity betweeu the depositors and 
themselves. They concède that for gross négligence or mismanagement upon 
their part, resnlting in loss to the teiik, they may be held to account to it; 
but urge that, inasmuch as their undertaking was to the corporation, they 
can be proceeded against by it alone, and that thèse appellants must look to 
the bank, and not to them. This position is plausible, but it cannot, in our 
opinion, be maintained. Bank directors are not mère agents, like cashiers, 
tellers, and clerks. They are trustées for the stockholders; and, as to their 
dealing witli the bank, they not only act for it and in its name, but, in a 
qualified sensé, are the bank itself. It is the duty of the board to exercise a 
gênerai supervision over the afCairs of the bank, and to direct and control 
the action of its subordinate offlcers in ail important transactions. The com- 
munity hâve the right to assume that the directory does its duty, and to hold 
them, personally liable for neglecting It. Morse, Banks, 70, 77. Their contract 
is not alone with the bank, They invite the public to deal with the corpora- 
tion, and when any one accepts their Invitation he has the right to expect rea- 
sonable diligence and good faith at their hands; and, if they fail in either, 
they violate a duty they owe, not only to the sto'ckholdèrs, but to the creditors 
and patrons of the corporation." 

See, also, Graves v. Bank, 10 Bush, 23, 1 Thomp. Nat Bank 

Cas. 492. 

The case of Bartholomew v. Bentley, 15 Ohio, 659, was a suit by 
an individual creditor of an insolvent bank against the oii&cers of 
the bank to make them personally liable for losses sustained by 
the plaintiff as the holder of bank bills, by reason of Ms relying 
and acting upon false représentations made by them. The court 
there said : 

"It may be regarded as a well-settled principle that for every fraud or de- 
ceit which results in consequential damage to a party he may main tain a spé- 
cial action on the case. The principle is one of natural justice, long recog- 
nized in the law; and it matters not, so far as the right of action is concerned, 
whether the means of accomplishing the déception be complex or simple,— a 
deep-laid scheme of swindling or a direct falsehood, a combined effort of a 
number of associâtes or the sole effort of a solitary individual,— provided the 
déception be efCected, and the damage complained of be the conséquence of the 
déception. A valid act of incorporation, or an invalid and pretended right to 
exercise corporate franchises, is alike powerless to secure the guilty from the 
conséquences of their fraudulent conduct, where it has been knowingly re- 
sorted to as the mère means of chicane and imposition, and used to faciîitate 
the work of déception and injury. Were it otherwise, it would be a reproacli 
to the law. If the défendants, with the design to defraud the public gen- 
erally, hâve knowingly combined together, and held forth false and deceptive 
colors, and done acts which were wrong, and hâve thereby injured the plain- 
tiff, they must make him whole by responding to the full extent of that injury; 
and they cannot place between him and justice, with any success, the charter 
of the German-American Bank of Wooster, whether it be valid or void, forfeit- 
ed or in esse. • • • Nor is it material that there should hâve been an 
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Intention to defraud the plalntiff în partlcular. If there was a gênerai design 
to defraud ail such as could be defrauded by taklng thelr paper issues, it is 
sufflcient, and the plalntiff may malntain his suit provided he bas taken the 
paper, and suffers from the fraud. * * * It is Urst said that to allow bill 
holders, who hâve been defrauded. to sue the members of tbe company indi- 
vidually at law wlll produce endless litigation and wben applied the remedy 
cannot by any possibility do equal justice to ail the creditors or to the mem- 
bers ot the Company. It may be that numerous suits wlll be prosecuted. 
* * * And yet the doctrine that because they hâve cheated thousands they 
are safer than they would be If only one man had sufCered does not obtain 
in courts of justice. * • * Again, it is said the fund sought is a trust fund, 
and a bill in chancery is the proper remedy. There would be much propriety 
In the position, were it In point of fact true that a party who has been de- 
frauded by the act of anotlier has no redress save out of the fund composed 
solely of the proceeds of the Imposition. In that case strict equity might re- 
quire that aU those whose injuries had been the source of the fund should 
share equitably in it But the rule that a person sustalning damage by fraud- 
ulent acts of another can only look to a partlcular fund of the wrongdoer for 
redress never existed anywhere." 

The cases of Cross v. Sackett, 6 Abb. Pr. 247, and Ward y. Sackett, 
2 Bosw. 645, were actions by purchasers of stock of a corporation 
to recover of directors money paid for stock, upon the ground of 
false représentations made by the directors in a prospectus and 
other advertisements in regard to the value of the stock. In thèse 
cases it was held that the actions could be maintained, and that 
"there is no wrong or fraud which the directors of a joint-stock 
company, incorporatcd or otherwise, can commit which cannot be 
redressed by appropriate and adéquate remédies." 

The case of Cazeaux v. Mali, 25 Barb. 578, was an action brought 
by a stockholder of a corporation against its ofiicers and directors 
to recover of them personally the loss sustained by him by déprécia- 
tion in the value of the stock caused by the fraudulent issue of 
stock beyond the authorized amount. It was there held that the 
action was properly brought by the stockholder in his own name, 
without joining other stockholders, the injury to each stockholder 
being separate and distinct from that sustained by the others, and 
that the action was well brought against the défendants. 

The case of Morgan v. Skiddy, 62 N. Y. 325, was an action brought 
by the purchaser of the stock of a corporation against the directors 
personally to recover the money paid for the stock, upon the ground 
that the plaintiff had been indueed to purchase the stock by false 
représentations made in a prospectus issued by the défendants. 
It was there held that the action was properly brought by the 
plalntiff, and was maintaihable against the défendants, as directors. 

The same principle is held in England in Johnson v. Goslett, 3 G. 
B. (N. S.) 573, and Clarke v. Dickson, 6 C. B. (N. S.) 452. In the 
récent case of Peek v. Derry, 37 Ch. Div. 541, 585, which was an 
action of deceit against the directors of the corporation founded 
upon misrepresentations in a prospectus, the resuit of the cases is 
thus summed up by Lopes, L. J. : 

"If a person makes to another a material and deflnite Rtatement of a fact 
which Is false, Intonding that person to rely upon it, and he does rely upon it, 
and Is thereby da naged, the person making the statement Is liable to the per- 
son to whom it is made (1) If It is false to the knowledge of the person making 
It; (2) if it is unt 'ue in fact, and not believed to be true by the person mak- 
.65F.no.. -42 
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Ing It; (3) If it Is untrue in fact, and is made recklessly, for instance, without 
any knowledge on the aubject, and without taking the trouble to ascertain If 
It be true or false; (4) If It is untrue in fact, but believed to be true, but with- 
out reasonable grounds for such belief." 

The case of Delano v. Case, 121 111. 247, 12 N. E. 676, was an 
action by a gênerai depositor in a bank against the directors for 
négligence in permitting it to be h.eld out as solvent, when in fact 
it was, at tlie time, insolvent. It was there held if the directors of 
a bank are gnilty of négligence in permitting it to be held out to 
the public as solvent when in fact it is insolvent, and thereby in- 
duce one to deposit his money with the bank, which he loses by 
reason of its insolvency, he may recover of such directors person- 
ally, in an action on the case, the damages he may thereby sustain. 

The case of Seale v. Baker, 70 ïex. 283, 7 S. W. 742, was an action 
by a depositor in an incorporated bank against the directors for the 
recovery of damages, sustained by the insolvency of the bank, in 
which he was induced to deposit money by false représentations of 
solvency made to the gênerai public by the directors, who knew, or 
ought to hâve known, that such représentations were false. It was 
there held that the action was properly brought by the depositor, 
and that it was maintainable against the directors personally, 
whether such fraudulent représentations were made with the intent 
to defraud or not. Sçe, also, Neall v. Hill, 16 Cal. 145; Marshall 
Y. Bank, 85 Va. 676, 8 S. E. 586; Wallace v. Bank, 89 Tenn. 630, 15 
S. W. 448. 

The case of Salmon v. Richardson, 30 Conn. 360, was an action 
against Richardson and others, as directors of the Bridgeport In- 
surance Compaijy, for an injury resulting to the plaintiff f rom ithe 
fraudulent représentations of the directors concerning the assets 
and condition of the company, whereby he was induced to insure his 
property in the company. It is there said: 

"The défendant Richardson claims that the publication complalned of Is 
cbarged to hâve been made by the défendants actlng as directors of the in- 
surance company, and that no action can be maintalned against them for any- 
thing done by them whlle acting In that capaclty. We will not stop now to 
Inquire whether, upon the true construction of thls count, the false and fraud- 
ulent publication complalned of is charged to hâve been made by the défend- 
ants when acting in thelr officiai or in their personal character, beoause we 
thlnk that the law regarding the défendants' Uabillty, in any aspect of it, 
Is not as the défendants claim. • * • Directors of a corporation, In the 
management of its affalrs, are the power which gives expression to Its will, 
but It is no part of thelr duty to perpetrate crimes or frauds in its name or 
for its beneflt; and, whatever the liability of the corporation may be, the in- 
dividuals who, under cover of thelr office as directors, commit frauds llke 
those charged against thèse défendants, ought to be, and In our judgment are, 
upon the clearest principles of law and justice, accountable for their conduct 
in a civil action at the suit of the Injured party. It is true that the coutract 
of Insurance was made with the corporation, and not with the directors, and 
that no suit could be maintalned upon that contract against such directors, 
whatever agency they may hâve had In making it. It was the contract of the 
corporation, and not of Its directors, and there was theref ore no privlty of con- 
tract between the plaintiff and thèse défendants. But thls action Is not 
founded upon any contract, or to obtaln damages for the breach of one. The 
plalntlffi's claim is that thèse défendants, availing themselves of the facilitles 
afCorded by their office and position of directors, hâve perpetrated a flagitious 
fraud upon hlm for the beneflt of the corporation, and thelr own pecuniary 
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profit and émolument as stockholders thereof; that they indlvldually made, 
and eoncurred In the maklog and publishiug of, the statement that the affaira 
of tlie Company were in a sound and prospérons condition, knowing It to be 
false, and Intending to deceive and defraud ail property holders who might 
be induced thereby to Insure their property In that Company; and, whether 
directors of a corporation are to be regarded as Its agents or its éléments, im- 
partial justice and public policy both require that as ail natural persons are, so 
they should be, held responsible to third persons for the misfeasances by tbem 
in fa et committed or commanded." 

See Cooley, Torts (2d Ed.) 578, 579, and notes. 

In 1 Mor. Priv. Corp. § 573, it is said: 

"It has often been decided that directors are liable for fraudulent repré- 
sentations as to the financial condition of the company, -whereby others are 
induced to give crédit to the company, or to purchase its obligations or shares 
of stock. If directors issue reports or prospectuses intended for gênerai cir- 
culation, and to advertlse and give crédit to the company with the public, they 
are responsible for the natural conseauences of their action in this respect; 
and, therefore, if the reports or prospectuses are false, and were made fraud- 
ulently, any person into whose bands they corne, in the ordinary course of 
events, and who is misled thereby, has his action against the directors; it is 
not necessary that the misrepresentation be made by the directors directly to 
the party complaining." 

It is insisted that the case of Bailey v. Mosher, 11 C. C. A. 304, 63 
Fed. 488, and the cases therein cited, hold a contrary doctrine, but, 
as we understand that case, it is not inconsistent with the doctrine 
of the cases above cited. It was an action against the directors 
of the Capitol National Bank of Lincoln, Neb., to recover damages 
for false représentations made by them to the plaintiif, who was 
thereby induced to loan money to the bank. The contention on the 
part of the plaintifl was that the complaint stated a common-law 
action to recover damages for deceit. On the part of the défend- 
ants it was contended that the action was one to recover damages 
for officiai misconduct involving a violation of the provisions of the 
national banking act. The court construed the complaint as one for 
the recovery of damages for misfeasance in the performance of duties 
imposed upon them by the national banking act, and held that for 
such breaches of duty the right of action accrued to the bank, and 
an action therefor coûld only be prosecuted by the receiver of the 
insolvent bank against the directors for the benefit of ail its credit- 
ors. It is apparent that the court gave a construction to the com- 
plaint not contemplated by the plaintiff. 

In the case in hand the plaintifEs seek to recover damages for an 
injury which could in no event give a right of action to the bank or 
to its receiver, or to any other creditor than the plaintiffs. If the 
frauds complained of do not give a right of action to the plaintiiïs, 
the défendants will entirely escape liability for fraudulent repré- 
sentations, as shown by the complaint, of the most flagitious char- 
acter. I do not believe the law is justly obnoxious to such a re- 
proach. In my opinion, the settled doctrine of the law is that if, 
in the pretended performance of duties imposed upon tkem by law, 
the directors of a bank use their officiai station to make false repré- 
sentations, which are believed and acted upon by third parties, they 
are liable to respond for the injury done to the one defrauded there- 
by, and that the liability provided for in the national banking act 
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cannot be deemed to preclude the right to maintain a common-law 
action of deceit for such false and fraudulent représentations. 

It is further insisted that if a cause of action may be maintained 
against tlie directors personally, for making false représentations 
to the injury of a depositor, it is not maintainable unless such repré- 
sentations are made in writing, and signed by the party to be 
charged; citing 3 Burns' Rev. St. Ind. 3894, § 6634 (Rev. St. 1881, 
§ 4909). In view of the construction placed upon the complaint, it 
is neither necessary nor proper to express any opinion on its suffl- 
ciency to withstand the objection growing out of the above-cited 
provision of the statute of frauds. Having reached the conclusion 
that the complaint présents common-law causes of action for deceit, 
it follows that no fédéral question is presented, and the case must 
be remanded to the court of the state from which it was removed. 
Let the case be remanded to the superior court of Marion county, 
Ind., at the costs of the défendants. 



PLATT V. PHILADELPHIA & R. R. CO. et al. 

(Circuit Court, E. D. Pennsylvanla. November 27, 1894.) 

No. 1. 

Railkoad Kecbivbkships — Directions to Rkceivbks — Mbmbebship in Labob 
Organizations. 

The R. R. Ce, in 1887, adopted a rule that no one would be employed 
by It who was a member of a labor organization, unless he would agrée to 
withdraw therefrom; and, from that tlme, required every appllcant for em- 
ployment to sign an application, representing that he was not a member of 
any such organization, or that, if he was, he would withdraw therefrom. 
Some years later, receivers of the railway company were appointed, and 
continued the same rule and practice. Certain employés of the receivers 
petitioned the court to restrain the receivers from acting upon a notice, is- 
sued by them, stating their intention to discharge any employés who were 
members of labor organizations, unless they severed their connection 
therewith before a certain date. It appeared that ail the petitioners had 
either obtained employment by canceling their membership in such organ- 
izations, or had had notice of the rule, and been employed, in violation 
of it, by subordinate agents, without the knowledge or consent of the re- 
ceivers; and no others, differently situated, asked to be made parties. 
Eeld, that the petitioners, who had thus violated a known rule, had no 
standing to seek to restrain its enforcement; and that, in any event, the 
court would not direct the receivers to abrogate a rule, established by the 
owners of the property, and believed by them, and by the receivers, to 
be advantageous in Its management, and which involved nothing un- 
lawful. 

This was a pétition by Levi Hicks and others, employés of the 
receivers appointed in the main cause, for directions to such receiv- 
ers. 

Francis Rawle and Day & Montagne, for petitioners. 

Samuel Dickson and Thomas Hart, Jr., for receivers and railroad 
company. 

DALLAS, Circuit Judge. The subject-matter of this litigation was 
first brought to the attention of the court by the joint pétition (filed 
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October 8, 1894) of Stephen E. Wilkinson and Thomas McDennott 
and George H. Ruppel, "acting for themselves and ail employés of 
thé Philadelphia & Reading Railroad Company, who are members of 
an unincorporated voluntary association called the 'Brotlierhood of 
Kailroad Trainmen.' " The object of the proceeding was to obtain 
an order restraining the receivers from acting in pursuance of a 
notice which had been issued by them, and whieh is referred to in 
the pétition as follows: 

"On or about the 15th day of August last, your petitloners were notifled 
that ail members of said assoclatioa must dissolve thelr connection wlth the 
same on or before October 8th Instant, or, falling to do so, would be dis- 
charged from the service of the receivers." 

The receivers flled an answer to this pétition, wherein they stated 
that Stephen E. Wilkinson was unlinown to them; that George H. 
Ruppel had been employed by them only about one week before the 
pétition was flled, and that he had, as part of his application for em- 
ployment, declared in writing that he was not, and if employed by 
the receivers would not become, a member of any labor organization ; 
and that the similar written déclaration of Thomas McDermott 
was supposed to hâve been destroyed by fire, and unless it should 
be found there was no présent intention of dismissing him. Upon 
the présentation of the case thus made, it was admitted that Stephen 
E. Wilkinson was not in the service of the receivers, and, indeed, 
from the pétition itself, it appears that his supposed right of in- 
terférence was based solely upon the ground that he is "the chief ex- 
ecutive officer of the association known as the 'Brotherhood of Rail- 
way Trainmen.' " I, however, then thought, as I still think, that nei- 
ther that association, nor he as its chief ofBcer, had any légal stand- 
ing to be heard in complaint of any action taken or proposed by the 
receivers, or to invoke or advise the court's disallowance of any mea- 
sure adopted or contemplated by them in the per-formance of the du- 
ties assigned to them. They hâve made no contract with or through 
this association, and none had been so made by the company. Ail 
contracts of hiring or employment hâve been made directly with 
the men employed, and Mr. Wilkinson, personaUy or offtcially, is a 
stranger to them. He, or the association which it may be assumed 
he represents, has, in law, no more connection with them, or with 
the relation which they create, than has any other person or organ- 
ization whatsoever. His participation in the proceeding was there- 
fore A'-oluntary and without interest, and his inclusion as a party 
to the pétition was not a mère misjoinder, — ^it was without color of 
right. As to the remaining petitioners, the case, in view of the mat- 
ters set up by the answer, was not pressed, and it is clear that it 
could not, as to either of them, hâve been pei'Sisted in with success. 
It could not hâve been reasonably insisted that the receivers should 
be compeUed to continue Mr. Ruppel in their employment notwith- 
standing the fact that he had obtained admission to it by making 
a déclaration which was either not true when made, or was immedi- 
ately afterwards falsifled, and the disclaimer of intention to dis- 
charge Thomas McDermott of course ended the matter as to him. 

The original proceeding having been thus terminated, it was, in 
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strictness, incapable of revival by the introduction of new parties 
plaintiff, and the averment, as to them, of a différent state of f acts. 
J3ut as no matter of substance demands the enforcement of this prin- 
ciple of equity pleading, and as the objection ,was not insisted upon 
when it would haye been pertinent, it may well be waiTed now. The 
fact is that leave was asked, and was granted, to flle an intervening 
pétition; and accordingly (October 8, 1894) the pétition of Levi Hicks 
was flied, wherein it is alleged that he is an employé of the receivers, 
and is a member of the Brotherhood of Eaiiway Trainmen, and, upon 
information and belief, that the statements contained in the preced- 
ing pétition are true. This pétition was amended on October 27, 
1894, and again on November 13, 1894. The answer to it, as at 
first presented, was filed on October 12, 1894; and the first aniend- 
ment was answered on November 5, 1894, and the second amendment 
on November 19, 1894. The pétition of George S. Kiley was ûled 
on October 27, 1894, and the answer of the receivers thereto was 
flIed on November 5, 1894. Upon the application of the counsel for 
the petitioners, the case was assigned for hearing, and, on the day 
appointed, was fully argued. The case having been thus heard on 
the pétitions, as amended, and the several answers thereto, the an- 
swers are to be taken as true (2 Daniell, Ch. Prac. p. 982); and ap- 
plying this nile to the cases of Levi Hicks and George S. Eiley, the 
facts before the court, so far as deemed to be material, may be con- 
cisely stated. Both of thèse persons are in the service of the receiv- 
ers, and both are members of the uhincorporated association known 
as the "Brotherhood of Eaiiway Trainmen." A rule was adopted 
by the raiiroad company in the year 1887, and has since been main- 
tained by it and by the receivers, to the effect that no one would be 
employed in its service who was a member of such an association, 
unless he would agrée to withdraw therefrom. Levi Hicks was em- 
ployed as brakeman on October 20, 1893. The established form of 
application representing that the applicant was not a member of 
any labor organization, or that, if such a member, he would withdraw 
therefrom, was presented to Mm for signature, and thus the rule 
above mentioned was especially brought to his notice; but he then 
declined to state whether or not he was a member of such an organ- 
ization, and thereupon he was employed, but by a subordinate agent 
of the receivers, and without their knowledge or that of their gên- 
erai superintendent. On or about August 15, 1894, he was notifled 
by the latter that, unless he would give up his membership in the 
Brotherhood, he would be discharged. He still, however, retained 
both his membership and. his employment, and on October 8th, the 
day on which his original pétition was tiled, and after it had been 
presented, the gênerai superintendent had an interview with him. 
and others of the employed, at which "no threat was made of dis- 
charge, but référence was made to the agreements under which the 
men had entered the service of the company, and to the raies of the 
company, and they did agrée to withdraw." The proposed discharge 
of George S. Eiley has no connection with his membership in the 
Brotherhood of Eaiiway Trainmen, but is caused solely by his 
faUure to satisfactorily perform his duties. 
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The circumstances disclosed in the case of Levi Hicks do not en- 
title Mm to the interposition of a court of equity on hia behalf. 
Without animadverting upon his participation in the equivocal and 
exceptional means by which he secured his présent employment, it 
may, at least, be said that his assumption that the fact that he so 
secured employment imposes upon the receivers an obligation to re- 
tain him in it, ought not to be sustained. Even if they should not 
be permitted to dismiss an employé because of a fact known to them 
when they employed him, stili they should not be compelled to keep 
in their service one who, without their knowledge, entered it in 
conscious violation of a long-established régulation, though with the 
connivance or négligent assent of some minor ofScial. The notice 
of August 15, 1894, was therefore rightfully given, and should 
hâve been regarded. The receivers had done nothing which, upon 
any reasonable ground, could be set up to deprive them of that 
freedom of action which, in such matters, employers and employed 
are alike and always at liberty to exercise. When unaffeeted by 
contractual obligation, the right to détermine their personal rela- 
tions pertains to ail men, and is no less inviolable than is their right 
to form them according to their own will and pleasure. Mr. Hicks 
might certainly leave the service of his employers for any cause or 
without cause, and I know of no principle upon which the like 
privilège could be denied to them. As was said by Mr. Justice 
Harlan in Arthur v. Oakes, 11 C. C. A. 209, 63 Fed. 317: 

"It would be an Invasion of one's natural liberty to compel him to worli 
for or to remain in the personal service of another. * * * ïbe rule, we 
thinli, Is without exception that equity will not compel the actual, affirmative, 
performance by an employé of merely personal services any more than it will 
compel an employer to retaln In his personal service one who, no matter for 
what cause, is not acceptable to him for service of that character. ïhe right 
of an employé, engagea to perform personal service, to quit that service, rests 
upon the same basis as the right of his employer to discharge him from fui- 
ther Personal service. If the qultting In the one case or tlae discharging in 
the other Is in violation of the eontract between the parties, the one injured 
by the breach has his action for damages, and a court of equity will not 
Indirectly or negatively, by means of an injunction restrainlng the violation 
of the eontract, compel the affirmative performance from day to day, or the 
affirmative acceptance, of merely personal services." 

The promise made by Mr. Hicks after his pétition had been flled 
may hâve been, and probably was, infiuenced by a désire to assure 
his rétention of his place notwithstanding his f ailure to respect the 
notice of August 15th, but it was not induced by any threat then 
made, nor does it appear that his participation in this proceeding 
was objected against him. If it had been, I would not hâve hesi- 
tated, upon attention being called to it, to make it quite plain that 
no man can be prejudiced by applying to the court for relief to which 
he thinks he is entitled. But there is nothing of the kind in this 
case. The purpose to discharge Mr. Hicks, unless he would resign 
from the association, was communicated to him about two months 
prior to October 8th, and his promise of that day was given simply 
in the exercise of his right of élection between the alternatives 
which had been previously presented to his choice. The fact is that 
he did agrée to sever his connection with the Brotherhood, and, 
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though in making his sélection he was doubtless confronted bj a 
dilémma, it is obvions tbat he was not in any légal sensé subjected 
to compulsion. But it is not necessary that I should, and I do not, 
rest my judgment upon this tardy agreement. It is at least cer- 
tain that by making it Mr. Hicks acquired no better position than he 
occupied before, and, without it, I am of opinion that the receivers 
would hâve been justifled in dismissing him upon ground peculiar 
to him, and wholly irrespective of the broad question which he has 
attempted to inject into his case. It results that the petitioner 
Hicks has not made ont a case entitling liim to the relief which he 
seeks, and it is even more manifest that the case of George S. Biley 
is utterly devoid of equity. 

Hère discussion might well end, and both pétitions be dismissed. 
This matter has been pending slnce the 8th day of October, but no 
person other than those who hâve been mentioned has asked to 
intervene. Thèse petitioners assert that they represent other 
unnamed employés of the receivers, but it has not been shown that 
they do, and, if it had been, it could not be assumed that such other» 
are better situated than the petitioners themselves. But, even if 
to be regarded as class bills, thèse pétitions could inure to the benefit 
of persons only whose claim to relief is the same as that of the 
specified complainants, and whose equal title is founded upon the 
same alleged equity. The case of the actual plaintiffs cannot be 
strengthened by an averment that the case of some other person or 
persons, if presented, would be stronger. But it is contended that 
the gênerai proposition which has been discussed at bar should be 
abstractly considered, and without regard to the merits of the par- 
ticular cases in which it has been propounded, — ^that the court, being 
informed that receivers of its appointment are alleged to be pursuing 
a wrongful course, should investigate their conduct at the instance 
of any informer, though himself without standing to complain of it, 
and, if it should find that wrong has been doue or is purposed, should 
prohibit its continuance or commission. I cannot assent to this. 
It is hardly necessary to say that, in an ordinary case, an injunction 
will not be awarded except at the suit of a party threatened witb 
injury, and I am unable to perceive why, in the case of a receiver- 
ship, a court of equity should be moved to restrain its receivers, or 
to admonish them as to their duty, at the instance of an accuser who 
is not interested either in the cause or in the particular subject to 
which his accusation relates. Any such practice would be anoma- 
lous. It would not be supported by either reason or authority. Its 
effect would be mischievous. If receivers were required to answer 
with respect to their ofiûcial acts at the suit of a mère meddler, the 
administration of their trust might be impeded by the constant and 
repeated intrusion of causeless objections; and, if the courts were 
to examine every criticism which might be volunteered for 
their attention, they would simply invite any litigious busybody to 
add his chimeras to the burden which cases of this kind legitimately 
impose upon the judges. Yet, as the counsel of the petitioners hâve 
earnestly urged me to inquire, as of my bwn motion and independ- 
ently of suggestion, whether thèse receivers should not be directed. 
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to abandon the position with. respect to labor organizations in which 
a rule of the railroad company bas placed them, I bave carefuUy and 
fally considered tbe matter, and, waiving tbe irregularity in tbis 
case, I will, so far as I deem it to be proper that I sbould do so, 
briefly indicate my views upon the question thus pressed for décision. 
The rule wbich is attacked was established, not by the receivers, 
but by the railroad company itself, and several years before thèse 
receivers or their predecessors in office were appointed. Therefore 
the question is not vphether a policy originated by the receivers 
should be sanctioned, but whether they should bé forbidden to con- 
tinue in force a régulation which they f ôund in opération when they 
assumed control of the business. It is to be observed, too, that it is 
not essential to the proper détermination of this question that the 
character or objects of the association called the "Brotherhood of 
Railway Trainmen" should be either approved or condemned. In 
the argument submitted for the petitioners much has been said 
in condemnation of it, and in support of the claim that it is not only 
a lawful body created for beneflcent purposes, but is one of a class 
which public policy encourages and upholds. I think, however, that 
the court should not needlessly enter upon the investigation of this 
claim. The Brotherhood of Trainmen is not a party to this proceed- 
ing, and therefore its constitution, conduct, and motives should not 
be unnecessarily scrutinized. If I entertained an unfavorable opin- 
ion of it, it would be manifestly improper for me to seek occasion to 
express that opinion ; and it vs^ould, I think, be scarcely less objec- 
tionable for me to obtrude any déclaration in its favor, The ground 
upon which it is supposed that the courts should avail themselves 
of every pretext to discuss and rule upon the good or evil influence 
and tendencies of such associations is, in my judgment, the very 
ground upon which they should endeavor to flrmly maintain a judi- 
cious reserve with respect to them. If, indeed, an inquiry as to 
their status and aims would involve the considération of "vexed anri 
new questions," of "the greatest social problem of the day." and of 
"the burning question of modem times," then surely the announce- 
ment of a "policy of courts" concerning them should not be attempt- 
ed, but avoided. The solution of social problems, and of vexed, 
new, and burning questions, has not been conflded to the judiciary. 
Courts are established to administer the will of the législature as 
embodied in law, and not the personal, it may be discordant, views of 
the judges themselves on matters of public concern. Evils result- 
ing from the inconsiderate conduct of either employers or the em- 
ployed "are to be met and remedied by législation"; and, "in the 
absence of législation to the contrary, the right of one in the service 
of a quasi public corporation to withdraw therefrom at such time as 
he sees flt, and the right of the managers of such a corporation to 
discharge an employé from service whenever they see fit, must be 
deemed so far absolute that no court of equity will compel him, 
against his will, to remain in such service, or actuaJly to perform the 
Personal acts required in such employments, or compel such man- 
agers, against their will, to keep a particular employé in their serv- 
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ice." Arthur r. Oakes, 11 C. C. A. 209, 63 Fed. 319. The real ques- 
tion, is not whether the Brotherhood of Eailway Trainmen is or is 
not inimical to the gênerai welfare, but whether thèse receivers 
should be ordered to retain its members in their service, despite 
the company's pre-existing rule to the contrary, and against their 
own unanimous judgment. If such an order ought to be made, 
it must be because the action to be restraiued would injuriously 
affect the interests the receivers hâve in charge, or would be con- 
trary to law, or unjust to those immediately concerned. If there is 
any other considération upon which the direction asked for could be 
based, counsel hâve not suggested it nor do I perceive it. 

There is absolutely nothing bef ore the court which would warrant 
it in holding that the trust property is likely to be injuriously afEected 
by the receivers' enforcement of the company's rule. No one inter- 
ested in that property has said so, and the receivers, who, presumably, 
are best qualified to form an opinion on the subject, and who cannot 
be assumed to be untruthful, hâve united in the statement that they 
believe it to.be to the interest of their trust that the rule referred to 
should be enforced. I accept this — the only évidence on the subject 
— as conclusive. I am not compétent to form an independent judg- 
ment upon it; and in this district the practice of the court has al- 
ways been to rely largely upon the discrétion of its receivers with 
respect to the policy and détails of their management, especially 
where, as in the présent instance, it is not challenged by any person 
who is entitled to question it. 

That the contemplated action is not unlawful is too plain for argu- 
ment. That it contravenes public policy is asserted, but how can 
this be established? I know of no means of ascertaining the policy 
of the public in relation to personal rights, but by consulting the 
public laws. This particular association is not a corporation, but if 
it was it would not follow, as seems to be supposed, that it could 
rightfully insist upon the rétention of its members in the service of 
another corporation, against its will. Neither is the argument ad- 
vanced by showing that in some states it has been declared by stat- 
ute to be a pénal offense for any employer of labor to coerce or compel 
any person to enter Into an agreement not to join any labor organiza- 
tion, as a condition of such person's continuance in such employer's 
service. I need not consider the effect of thèse enactments within the 
territorial limits of the sovereignties by which they hâve been en- 
acted. It is enough to say that they are not to be found upon the 
statute book of the state of Pennsylvania, or of the United States, 
and theref ore they are neither applicable to this case nor mandatory 
upon this court; and if any inference as to the "policy," either of the 
fédéral govemment or of Pennsylvania, can rationally be deduced 
from the existence of such laws in certain of the states, it would 
seem to be that, by abstaining from similar législation, congress and 
the General Assembly of Pennsylvania hâve indicated their dissent 
from its principle. At ail events, public policy cannot, in the ab- 
sence of law, be enforced by courts of justice. Policy may direct the 
législature in commanding what is right, and prohibiting what is 
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-wrong, but the law alone détermines for the courts fhe rightful or 
wrongful nature of ariy conduct whieh is submitted to judicial in- 
vestigation. 

I do not doubt the authority of a court of equity to restrain its re- 
ceivers from treating tliose w&om they employ unjustly or oppres- 
sively; and when its power in that behalf is properly inToked, and 
the allégation of injustice or oppression is sustained, the protection 
which such a court may afford should be promptlyand efflciently ac- 
corded. This, in my opinion, is and should be tiie law ; but has a 
case of injustice or oppression been made ont in the présent instance? 
The rule complained of was promulgated as long ago as the year 
1887, and the receivers emphatically assert their belief, which is not 
controverted, that no employé has since entered the service in ig- 
norance of its existence, or joined the Brotherhood of Eailway Train- 
men without being aware that by so doing he violated it. There is 
some uncertainty as to the number of the receivers' employés who 
hâve become members of the Brotherhood, but it is certain that 
they constitute a very small proportion of the whole force. To re- 
lease thèse partlcular men from the opération of a nile which was 
known to them when they took employment, and which, except 
possibly in a few instances occurring throup:h the oversight or neg- 
lect of some subordinate agent, they expressly accepted, would be 
unfair to the others; and to whoUy abrogate the rule or to suspend 
its opération generally would open the door to a complète reversai 
of a policy which was deliberately established by the company sev- 
eral years ago, and which has since been pursued. In short, the 
court is asked, in a proceeding ostensibly instituted to obtain an 
order for the guidance of the receivers during the brief period of 
their control, to enter a decree the practical eSect of which would 
be to permanently annul a régulation adopted by the owners of the 
property, and this without the consent of those now interested in it. 
I hâve not been convinced that there is anything in this case which 
would justify compliance with this request. It is possible there may 
be a few men — there cannot be many — ^to whom the strict enforce- 
ment of the rule would occasion some hardship, but no such case 
has been made known, and the answers of the receivers display no 
vindictive feeling or disposition to harshness. I hâve no hésitation 
in relying upon them 'to deal fairly and discriminatingly with any 
case which may reasonably call for peculiar considération. The sev- 
eral pétitions mentioned in this opinion are dismissed. 



WADLEY v. BLOUNT et al. 

(Circuit Court, W. D. Virginia. January 31, 1895.) 

1. EquiTT— Power to Restrain Criminal Procbedings at Law. 

The jurisdiction of a court of equity to restrain proceedings at law ex- 
' tends to criminal as well as civil proceedings, where sucli criminal proceed- 
ings are instituted by plaintiEfs wlio hâve previously sought the aid of 
tie court of equity to maintain their rights as against the parties against 
whom the criminal proceedings are instituted, the subject-matter of both 
proceedings being the same. 
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9. Sahb. 

H. brought a suit In equity, In a fédéral court, against the W. Co., 
alleging Its insolvency, and seeklng ascertalnment of its llabilitles, and the 
appolntment o( a recelver. B. and others, credltors of the W. Co., after- 
wards filed thelr pétitions, asiiing to be made parties eomplainant, and 
charging mismanagement of the affairs of the corporation, and were ac- 
eordingly let In as parties. A master was appointed to investigate the con- 
duet of the affairs of the company, who examined witnesses, Including 
one W., the président of the company, and made a report, flnding said 
W. indebted to .the company in a large sum. Subsequently the creditors 
flled an amended and suppleihental bill against the company, W., and 
others, seelilag a Personal deeree against W. for such indebtedness. While 
the cause was in thls position, the creditors held a meeting, agreed to sub- 
mit to W. a proposition to settle the claims against him for 50 cents on 
the dollar, and, In case he should not accept, to proceed criminally against 
him. Thelr proposition belng declined, they caused an indictment for em- 
bezzlement to be found against W. In a state court, using for that pur- 
pose, before the grand jury, the dépositions taken in the fédéral court, and 
causing thelr counsel to be summoned as witnesses before the grand jury. 
W. then flled his bill against the creditors who had instituted such crim- 
Inal proceedings and the prosecuting officer of the state to enjoin the fur- 
ther prosecution of the indictment. Held, that ail the défendants should be 
enjoined until the final détermination of the flrst suit, and until the fur- 
ther order of the court, from prosecuting such Indictment. 

8. CoMiTY— Betwebu Courts— Limits. 

Judiclal comity does not require a court, which bas complète jurisdlction 
over a cause pendlng and undetermined before It, to allow the use by an- 
other court of the pleadings and dépositions filed in such cause, before 
they hâve been considered for the purposp for which they were intended, 
and In a cause involving the same subject-matter and parties, over which 
the court desiring to use them bas assumed jurisdlction after the making 
and filing of such papera. 

4. Criminal Law — UsB of Déposition Taken in a Fédéral Court bbfork 
A State Grand Jury. 

It seems that a déposition and master's report, taken and filed in an eq- 
uity cause in a fédéral court, cannot, in an y proper way, be used before 
a grand jury In a state court to secure the Indictment of the person giving 
such déposition. 

This was a suit by H. G-. Wadley against Blount & Boynton, Paul 
Hutchinson, as administrator of Charles Hutchinson, deceased, J. L. 
Gleaves, prosecuting attorney for Wythe county, Va,, and others, to 
restrain the prosecution of an indictment in the county court of 
Wythe county, Va. 

D. F. Bailey, Joseph 0. Wysor, and Blair & Blair, for plaintiff. 
J. A. Walker, M. M. Oaldwell, and J. L. Gleaves, for défendants. 

GOFF, Circuit Judge. This case is before me on motion of de- 
fendants to dissolve the injunction granted on the 8th day of June, 
1894, as prayed for in plaintiff's bill. In order to fairly understand 
the questions involved in this controversy, and to appVeciate those 
now disposed of, it is necessary that the main points raised in the 
case of Paul Hutchinson, administrator of Charles Hutchinson, de- 
ceased, et a\., against the Wytheville Insurance & Banking Company, 
and in the pétition flled therein in the name of Blount & Boynton and 
others against said défendant and others, as also in the amended and 
supplemental bUl, in the nature of a cross bill, flled in said cause by 
Blount & Boynton et al. against H. G. Wadley and others, to ail of 
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which référence îs made in tlie pleadings and exMbits of this case, — it 
being in f act a proceeding flled in and made part of said original canse, 
— should be referred to and briefly set forth. Tbe first-mentioned bill 
was filed on the 5th. day of October, 1893, by Paul Hutchinson, a citi- 
zen of the State of lo-pa, against the Wytheville Insurance & Banking 
Company, a corporation organized under the lawa of the state of Vir- 
ginia, and doing business at Wytheville, in the western district of 
Virginia. The object of the suit was to ascertain the liabilities of 
said company, which was alleged to be insolvent, to secure the ap- 
pointment of a receiver, and for such action as is usual in what is 
known as a "Creditors' suit." On the 6th day of October, 1893, thia 
court appointed H. J. Heuser receiver of the assets of such company, 
directing him to take charge of its property, and see to the manage- 
ment of its business; and he duly qualifled as such, proceeding with 
the discharge of the duties assigned him. On the 18th and 19th 
days of the same month, Blount & Boynton and other creditors of 
said Wytheville Insurance & Banking Company flled their pétitions 
in said cause, and, at their request, were made parties complainants 
therein; they claiming that they had valid claims against said com- 
pany, which were set forth, amounting to many thousands of dollars 
in the aggregate. They charged mismanagement of the business 
afifairs of the company, asking for the appointment of a master com- 
missioner, the removal of the receiver, and for other action and 
relief, not required to be fully alluded to hère. The court refused 
to remove the receiver, but appointed Preston L. Gray, as master, 
with instructions to investigate the conduct of the afflairs of said 
company, in what way it had been managed, and of what its assets 
consisted; also, that he ascertain in what manner the funds of 
the company had been invested, and how the same had been disposed 
of ; that he report the liabilities of the company, showing the sums 
due its policy holders and other creditors, the amounts theretofore 
paid its offlcers as salaries, in whose name the funds of the company 
hâve been kept, and such other matters relating to the business of 
said company as any party to the suit might request. The said 
master, after due notice to the parties, proceeded to exécute the 
orders of the court, for that purpose taking charge of the books, 
papers, correspondence, and records of the company, and calling and 
examining as a witness the plaintiff, H. O. Wadley, relative to his 
management of the business affairs of such company, of which he 
had been président The said Wadley was so examined on the 8th 
day of February, 1894, being fully questioned, by the master, by 
counsel for said company, and also by his own counsel, as well as 
those who represented the creditors; the same being in the form 
of a déposition taken before said master. The object of this exam- 
ination was to flx; an individual liability on said Wadley, by showing 
the unlawful diversion by him of the assets of the said Wytheville 
Insurance & Banking Company. The master flled his report on the 
27th day of AprU, 1894, in which it is set forth that Wadley is in- 
debted to the company in the sum of |196,342.24. On the 25th 
day of May. 1894, the said creditors flled an amended and sup- 
plemental biU against such company, Wadley, and others, rendered 
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necessary or advisable, it was supposed, because of the developments 
brought ont by the examination before, and the report made by, 
the master; the intention being to secure a personal decree against 
said Wadley for the sum so shown by thè master of bis indebtedness 
to the Company. On the 29th of May, 1894, on the motion of such 
creditors, the court removed Heuser, as receiver, and appointed, to 
succeed him, H. B. Maupin, and also recommitted the report to the 
master, in order that additional proof relative to certain daims 
against tJie company might be taken. Numerous exceptions hâve 
been noted to the master's report, ail of which are as yet undisposed 
of. The suit is still pending, and the questions raised by the plead- 
ings and proof s are unadjudicated. 

On the 16th day of May, 1894, in the county court of Wythe county. 
Va., an indictment against said H. G. Wadiey was returned by the 
grand jury then attending that court, in which he was charged with 
the embezzlement and misappropriation of the funds of the Wythe- 
ville Insurance & Banking Company, in the particular Instances and 
amounts as reported by the said master in his report so flled in 
this court. Tlie bill I now consider was presented on the 8th day 
of June, 1894, in which, after reciting much of the history of the 
litigation to which I hâve made référence, it is charged that the 
same creditors who so submitted themselves to the jurisdiction of 
this court, and who so petitioned this court to consider and adjudi- 
cate the matters referred to in said suits, are the identical parties 
who, acting by counsel employed by them for that purpose, — the 
same counsel who so represented and now represent such creditors 
in this court, — caused said indictment to be instituted, and are now 
conducting the criminal prosecution founded thereon; and, also, it 
is charged therein that the same matters, rights, and issues are in- 
volved in said criminal procédure, as are set forth in the civil plead- 
ings so theretofore submitted by such creditors to the detennina- 
tion of this court ; that Wadley is the same person pursued by them 
in their proceedings in the civil suits in this court and in the criminal 
procédure in the county court of Wythe county, Va. It is also al- 
leged that Wadley has been taken into custody by the said county 
court, and is now held under a bail bond to appear and answer said 
indictment. And it is further charged that after said master had 
made up his report, and when the nature of the same and the con- 
tents thereof had been communicated to said creditors, they 
and their counsel, after consultation together, decided to and did 
offer a proposition for the settlement of the debts mentioned in 
the report to the said Wadley, they agreeing to accept ôfty cents on 
the dollar in fuU satisfaction of their said daims, the said oiîer being 
communicated to Wadley by a committee of the creditors appointed 
for that purpose at the consultation alluded to, and being by him 
promptly rejected; it being set forth in the same, which was reduced 
to writing, that it was oiily to remain in force for the period of 
10 days. The plaintiiï now charges that sàid offer was intended as 
a threat, the object being to intimidate him, and force him to pay 
the debts of said company. The said proposition, showing the terms 
thereof, the names of the creditors who participated in it, and the 
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coTinsel who represented them, is filed as an exhibit with the bill, in 
wMch it is also charged that after the plaintiff's déposition was taken 
by the said master, and before the said meeting of creditora was held, 
and tlieir ofler of adjustment made to him, he was threatened by 
them with. a criminal prosecution if he did not settle with them the 
debts they claimed to be due and payable to them by said company. 
It is also alleged in the bill that such creditors procured a copy of 
the report as made by Master Commissioner Gray (the same not hav- 
ing as yet been submitted for the action of this court), and used it 
as évidence before said grand jury, portions of it having been read 
for that purpose to such jury by counsel for said creditors, who had 
caused themselves to be summoned as witnesses, in order to thereby 
obtain the flnding of the indictment against Wadley. It is also 
charged that they also so used a copy of the déposition of the plaintiff 
so taken by the master, and now filed in said cause. 

The plaintiff insists that his rights as a citizen of the United States 
were thus violated, as it is provided in the fifth amendment of the 
constitution that no person shall be compelled in any criminal case 
to be a witness against himself ; and that, in pursuance of this pro- 
vision, congress has enacted section 860 of the Revised Statutes, 
prohibiting the use of pleadings and évidence taken in judicial pro- 
ceedings as testimony in criminal prosecutions. As I dispose of this 
case on other grounds, I will not discuss the questions relating to 
the use of copies of the master's report and plaintiiî's déposition in 
the criminal procédure in Wythe county court, in the state of Vir- 
ginia, but, in passing them by, will remark that I cannot conceiA^e of 
any proper way by which such papers could hâve been used as évi- 
dence before the grand jury of that county, under the circumstances 
as set forth in the bill and proceedings of this cause; and, but for 
the uncontradicted testimony of a number of witnesses, I would not 
think it possible that such action could be had before any grand jury 
duly impaneled by any court in this country. Nor will I intimate 
by any ruling on the matter at this time that any court of the state 
of Virginia will during the trial of a criminal cause permit such 
copies or évidence of that character to be offered for the considéra- 
tion of the jury. Should I be mistaken in this, the remedy would, 
I think, be plain, and the relief without doubt. 

There are other allégations in the bill, relative to the action of 
said creditors and the rights of the plaintiff, but I do not find it nec- 
essary to allude to them now. On considération of the bill, the ex- 
hibits, and the proceedings had in the original cause, I directed an 
order in substance restraining the further prosecution of said indict- 
ment until the matters referred to by plaintiff could be heard and 
determined by this court. The creditors hâve filed their joint an- 
swer, in which they admit the allégations of the bill, relative to the 
proceedings in this court, in the suit of Paul Hutchinson, administra- 
tor, etc., against the Wytheville Insurance & Banking Company, and 
their connection with the same. They admit that this court, to the 
fullest extent, obtained complète jurisdiction over the subject-mat- 
ter of and the parties to said suit; but they insist that Wadley 
himself was not a party thereto. They admit the examination of 
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Wadlèy before the commissioner, and bis cross-examination by tlieîr 
counsel, and claim that Le was not called by them, but that h.e 
voluntarily submitted himself for such examination. A considérable 
portion of their answer is devoted to a statement, from the standpoint 
of said creditors, of the manner that Wadley managed the business 
affaira of the companies with which he was offlcially connected, es- 
pecially the Wytheville Insurance & Banking Company; and they 
set forth how it was that he despoiled it and them of their assets. 
They admit the offer of compromise, and deny making threats of 
criminal prosecution, or that their counsel procured themselves to be 
summoned as witnesses before the grand jury, or that they read a 
copy of said déposition before it. They also admit that they em- 
ployed counsel to assist the attorney for the state in the prosecution 
of the indictment returned against Wadley in the county court of 
Wythe county, insisting that it was entirely proper for them to do 
so. Other statements in the answer I do not deem it necessary to 
call attention to now. 

The défendant J. L. Gleaves files his separate answer, in which 
he claims that he is the attorney for the commonwealth for Wythe 
county, Va., and that it is his duty to prosecute said Wadley on the 
indictment so found, and that this court has no right, authority, or 
jurisdiction to enjoin and prohibit him from so doing. He claims 
that he was not a party to the litigation pending in this court, and 
not familiar with the proceedings had therein, and he admits that 
this court obtained in proper aad lawful manner complète jurisdic- 
tion OTer ail the parties and the issues involved in the suit of Hutch- 
inson, administrator, etc., against the Wytheville Insurance & Bank- 
ing Company. He dénies that the creditors who submitted them- 
selves to the jurisdiction of this court are the parties who are con- 
ducting the criminal proceedings against Wadley, and insists that 
the state of Virginia, acting through her grand jury, instituted the 
same, and that he in his officiai capacity has charge of it. He also 
dénies that "any fédéral record" was unlawfully used, in procuring 
said indictment, but that it was returned on the évidence of wit- 
nesses regularly summoned by him for that purpose. The other 
matters set out in the answer of défendant Gleaves, as to what 
transpired ia the county court of Wythe county subséquent to the 
flnding of the indictment against Wadley, or as to what can be made 
to appear from the books, records, and papers of the Wytheville In- 
surance & Banking Company relative to his misappropriation of 
the funds of that institution, are not material to the points on which 
I think this case must be decided. 

After examining the entire record of ail the mass of litigation 
drawn into this controversy, I find tliat, so far as the questions now 
presented are concerned, the greater part thereof can be eliminated 
as not germane, and that the real issue is a simple one, elemen- 
tary in character, — ^not "startling and unusual," as counsel hâve 
claimed, — the décision of which follows as matter of course when we 
apply the facts, as found and admitted, to the law, about which 
there is no controversy. That this court, by proceedings instituted 
in October, 1893, obtained jurisdiction over the property of the 
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Wytheville Insurance & Banking Company, and over the parties to 
said suits, including those who came in by pétition as well as those 
who appeared before the master, is, I think, beyond controversy. Tbe 
court took the assets of said company into its custody, and placed 
them in the possession of its receiver, and it directed its master to 
make and state an account, showing what application had been 
made of the funds of the company, where the same were, who the 
creditors are, and the sums due them. In executing this order of 
the court, the master had ail the creditors of the company before 
him, as well as the company itself, and Wadley, the président 
thereof, as to whom the said creditors were particularly endeavoring 
to make such a case as would establish bis individual responsibility 
for their claims. Tliat the order of this court justifled such proceed- 
ings before the master, the creditors, their counsel, and the master 
evidently believed, and the court is not now disposed to differ with 
them. That Wadley himself was, after the flling of the pétitions by 
Blount & Boynton and others, in October, 1893 (in which he was 
charged with misappropriation of the funds of said company, and 
required to answer the spécial interrogatories therein propounded, 
and défend himself before the master), in effect a défendant to 
said suit, is well established by the authorities. Buerk v. Im- 
haeuser, 8 Fed. 457; Carter v. City of JS'ew Orléans, 19 Fed. 659; 
Seegee v. Thomas, 3 Blatchf. 11, Fed. Cas. No. 12,633; Anderson y. 
Watt, 138 U. S. 694, 11 Sup. Ct. 449. Under ail the circumstances of 
this case, it would be inéquitable to permit the creditors who flled 
their pétition against Wadley, and who insisted before the master 
that he was individually responsible and liable to them for their 
debts against said company, to now contend that the one who has 
been so proceeded and reported against is not and has not been a 
party to the suit. They are estopped in a court of conscience from 
making such a claim, by their words and acts, and by the record 
they hâve made in this case. Independent of this, the cross bill 
makes Wadley a formai party to the litigation, subjecting him be- 
yond ail question to the jurisdiction and decree of the court, and 
entitling him to its protection relative to ail matters aflecting the 
questions fairly involved in the pleas yet to be determined by it. 

The question, then, is, shall a court which has ûrst acquired juris- 
diction of the parties to, and the subject-matter of, a controversy, re- 
tain the exclusive control of the same until it has fuUy disposed of 
the questions raised by the pleadings before it? The authorities an- 
swer this question in thfe affirmative; the décisions are ail one way; 
and the rule is the same in both civil and criminal cases. The only 
matter to be determined is as to the court flrst securing jurisdiction. 
If that be a court of the state, then the courts of the United States 
must not and wiU not interfère. The state courts should observe 
the same rule, and they generally do. This court wiU not permit 
its process to be used, either civil or criminal, by parties engaged in 
litigation in the courts of the state of Virginia, relative to the subject- 
matter of such litigation, thereby impeding the administration of 
justice by rendering it impossible for those materially interested 
v.65F.no.7— 43 
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therein to properly prépare and submit their case for, the décision 
of that court tlie jurisdiction of which was flrst prayed for and 
granted; nor will it, I deem it proper to add, tolerate any suclv in- 
terférence by the courts of that state with judicial proceedings reg- 
ularly before it and exclusively within its jurisdiction. 

The suggestion made in the answer of the attorney for the com- 
monwealth that judicial comity requires that one court shall grant 
to another the use of its records and copies of the papers in its cus- 
tody, and that it will also direct its officers to obey a subpoena duces 
teoum relative thereto, when satisfled that the same are material as 
évidence in a case pending in the court issuing such sumnions, is, as 
a gênerai proposition, true; but it would be extending the matter 
of courtesy beyond reasonable limits for that court which has com- 
plète jurisdiction over a cause pending before and undetermined by 
it to authorize or consent to the use by another court of the plead- 
ings, commissioners' reports, and dépositions iiled in said cause, be- 
fore they bave been considered for the purposes for which they were 
intended, it appearing, also, that the court so desiring them designs 
to use them in a case over which it had assumed jurisdiction even 
after the makiug and âling of the particular papers asked for, and 
which involved the same parties and the identical subject-matter as 
does the case so before it. No précèdent can be found for such a 
request, and I indulge the hope that no court will ever so rule as 
to fumish an authority that would justify such a proceeding. 

It appears that the county court of Wythe county was fuUy ad- 
vised of the pendency in this court of the litigation referred to; 
that it expressed a désire to prevent the improper use of copies of 
certain parts thereof before its grand jury; and that counsel called 
its attention to the fact that the matter s set out in the indictment 
were the same as those involved in said suit, insisting at the same 
time that said indictment had been procured by the unlawful use 
of said copies, and also suggesting that the prosecution of the same, 
under the circumstances, would be discourteous to this court. I trust 
I may be permitted to say that it would hâve been well had that 
court then recalled and exercised the judicial comity to which 
its able and energetic prosecutor now so eloquently alludes. 

On the question of jurisdiction, and the right of the court first 
acquiring it to retain exclusive control of the subject-matter and 
the parties until it has fuUy disposed of the questions submitted to 
it, if authoritv is desired, it can be found in the foUowing cases: 
Union Trust Co. v. Kockford, E. I. & St. L. E. Co., 6 Biss. 197, Fed. 
Cas. No. 14,401; Sedgwick v."Menck, 6 Blatchf. 156, Fed. Cas. No. 
12,616; Judd v. Telegraph Co., 31 Fed. 182; SchUehle v. Eeiman, 86 
N. Y. 270; Hagan v. Lucas, 10 Pet. 400; Williams v. Benedict, 8 How. 
111; Taylor v. Carryl, 20 How. 583; Freeman v. Howe, 24 How. 450; 
Buck V. Colbath, 3 Wall. 834; Covell v. Heyman, 111 U. S. 176, 4 Sup. 
et. 355; Heidritter v. OU-Cloth Co., 112 U. S. 294, 5 Sup. Ot 135; 
Eailroad Co. v. Gomila, 132 U. S. 478, 10 Sup. Ct. 155. 

I ûnd from the testimony in this case that after the creditors of the 
WytheviUe Insurance & Banking Company had intervened and been 
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made parties complaij(iants in the said suit of Paul Hutchinson, admin- 
istrator, etc., against that cotapany and others, and after they had 
proven their claims before thé master, and he had formulated his re- 
port, they, in a meetiiig called and held for the purpose of detennin- 
ing the proper course for them to pursue, in the light of thcicase as 
shown by said report and Wadley's déposition, concluded to submit 
to him (the said Wadley) an offer to adjust the debts reported by said 
master (as to which it was claimed he was indindually liable) at 
the rate of fifty cents on the dollar; at the same time having an un- 
derstanding among themselves that, if he declined such proposition, 
they would procure his indictment in the couhty court of Wythe 
county, and prosecute him for the misappropriation of the funds of 
said Company, the money required to carry on such criminal pro- 
cédure being arrangea for at the same meeting that the offer of 
compromise was agreed to. And also do I flnd that, when such offer 
was declined by Wadley, they proceeded to procure his indictment, 
using for that purpose a copy of Ma déposition so giyen before the 
master of this court, and evidently procuring the summoning of their 
counsel as witnesses before the grand jury (some of whom declined 
to go before that body unless they were first duly subpoenaed so to 
do), and having them assist in the préparation of the bill of indict- 
ment and in the prosecution of Wadley under it. That the criminal 
procédure, when flrst suggested, was intended to aid the creditors 
in adjusting their debts with Wadley is, I think, without doubt; and 
the fact that the effort failed is, so far as the matter now before me 
îs concerned, immaterial. The circumstances were, it must be con- 
ceded, unusually anomalous, such as to naturally cause excitement 
and indignation; yet, neyertheless, the évidence discloses conduct 
that cannot be justified, and is far f rom being conducive to the 
fair administration of justice; that is, in fact, most reprehensible, 
dangerously near the borderland that divides impropriety from crim- 
inality, and I truly hope that never again in this jurisdiction wiU 
an effort be made tb duplicate it. 

We now hâve nothing to do with the questions which involve the 
guilt or innocence of W^adley, on the charges set forth in the indict- 
ment, or his liability because of mismanagement by him of the affairs 
of said Wytheville Insurance & Banking Company, as alleged in the 
proceedings before referred to. Those matters, in the regular dis- 
charge of judicial procédure, in due time and place will be considered 
and disposed of. We are now concerned in seeing that ail the par- 
ties to this litigation, plaintiffs and défendants, creditors aild debtors, 
accusers and accused, shall each and ail hâve every proper oppor- 
tunity to fairly présent their respective claims, and also that the 
court is neither delayed nor hampered in reaching a just conclusion. 

H circumstances can exist under which it is proper for a court 
of the United States to restrain parties from prosecuting a cause in 
a State court, they certainly are now before us, and that there are 
cases where it is entirely proper so to do has been declared by courts 
worthy of our confidence and commanding our respect. It is claim- 
ed that section 720 of the Eevised Statutes of the United States pro- 
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hibits the granting of an injunction in cases like the one I now con- 
sider, but such insistence is witiiout merit That section is to be 
construea in connection with section 716, which gives to tbe courts 
of the United States the power to issue ail writs necessary to the 
exercise of their respective jurisdictions, and agreeable to the usages 
and principles of law. If a United States court has first obtained 
jurisdiction of a case, it can then always take such action as may be 
required to maintain its authority and enforce its decree; and, un- 
der such circumstances, section 720 of the Eevised Statutes is net 
applicable. Fisk y. Eailroad Co., 10 Blatchf . 518, Fed. Cas. No. 4,830 ; 
French v, Hay, 22 Wall. 250; Dietzsch v. Huidekoper, 103 U. S. 494; 
Sharon V. Terry, 36 Fed. 365; Président, etc., t. Merritt, 59 Fed. 6. 
That ah injunction may be issued under such circumstances is now 
well established by the décisions, and that it may apply to a criminal 
as well as a civil suit is not without précèdent. A careful examina- 
tion of the authorities leads me to the conclusion that in cases where 
a criminal prosecution has been instituted while a civil suit was 
pending involving the same subject-matter, and the parties procur- 
ing the indictment are the same as those who instituted the civil suit, 
the court whose jurisdiction was ôrst sought, and before which 
said civil proceeding is so pending and undetermined, wUl restrain 
the parties from prosecuting the indictment until it can hear and dis- 
pose of said suit. 

In Story's Equity Jurisprudence (volume 2, § 893) it is said: 

"There are, however, cases in which courts of equity will not exercise any 
Jurisdiction by way of injunction to stay proceedings at law. In the flrst 
place, they will not interfère to stay proceedings in any criminal matters, 
or in any cases not strictly of a civil nature; as, for Instance, they will not 
grant an Injunction to stay proceedings on a mandamus or an indictment 
or an Information or a writ of prohibition. But this restriction applies only 
to cases where the parties seeking redress by such proceedings are not the 
plaIntifCs In equity; for, if they .are, the court possesses power to restrain 
them personally from proceeding at the same tlme, upon the same matter 
of right, for redress in the form of a civil suit and of a criminal prosecution. 
In such cases the injunction is merely incidental to the ordinary power of 
the court to impose terms upon parties who seek Its aid in furtherance of 
their rights." 

In Beach's Modem Equity Practice (volume 2, § 761) we find the 
following: 

"It is a rule of almost unlversal application both in England and in this 
country that a court of equity has no jurisdiction by Injunction to restrain 
a criminal proceeding, whether it be by indictment or summary process, 
unless the criminal proceeding be brought by a party to a suit already pend- 
ing in the equity court, and to try the sam« right that is in issue there." 

On this subject, see the following authorities: Tumer v. Turner, 
15 Jur. 218; Mayor of York v. Pilkington, 2 Atk. 302; Lord Monta- 
gue V. Dudman, 2 Ves. Sr. 396 ; Attomey General v. Oleaver, 18 Ves. 
220; Kerr v. Preston, 6 Oh. Div. 463; Spink v. Francis, 19 Fed. 670, 
20 Fed. 567; Eden, Inj. p. 42, c. 2; Jeremy, Eq. Jur. bk. 3, p. 308, 
c. 2; 3 Wood. Lect. 56; 3 Daniell, Ch. Prac. p. 1721; In re Saw- 
yer, 124 U. S. 200, 211, 8 Sup. Ct. 482, in which Mi-. Justice Gray, in 
delivering the opinion of the court, said : 
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"The modem décisions in England, by eminent equlty judges, concur In 
holding that a court of chancery lias no power to restrain criminal proceed- 
Ings, unless they are instltuted by a party to a suit already pending befor© 
it, and to try the same right that is In issue tbere." 

For the reasons mentioned, I shall sustain the plaintiff's bill, and 
continue in force the restraining order heretofore granted. Other 
questions, interesting in character, and of great gênerai importance, 
are raised by the plaintifl, and were discussed by counsel; but I do 
not flnd that their considération is essential to the disposition of this 
case, and therefore I shall not now allude to them. I will pass a de- 
cree declaring that, as the equity jurisdiction of this court ûrst at- 
tached to both the parties and the subject-matter involved in this 
litigation, it wDl be improper to use the pleadings, proofs, and papers 
flled herein, or any of them, or copies thereof, in any proceeding, 
civil or criminal, in any other court, against any party to this suit, 
while it is pending in and is unadjudicated by this court; and an 
injunction may issue restraining such use, and enjoining ail of the 
parties hereto, including their attorneys, clerks, and agents, either 
directly or indirectly, and the attomey for the state for Wythe coun- 
ty, Va., from ail further prosecution of the indictment now pending 
in the county court of said county, in the name of the commonwealth 
of Virginia against H. G. Wadley, in whlch he is chargea with the 
embezzlement of the funds of the Wytheville Insurance & Banking 
Company, until the final hearing shall hâve been had and disposi- 
tion made of the said cause of Paul Hutchinson, administrator, etc., 
against the Wytheville Insurance & Banking Company and others, 
and the pétitions and supplemental, amended, and cross bUl filed 
therein, and until the further order of this court 



SAVINGS & LOAN ASS'N et al. v. ALTURAS COUNTÏ et aL 

(Circuit Court, D. Idaho. September 1, 1893.) 

No. 53. 

GONSTITDTIONAL LAW — OBLIGATION OF CONTBACTS — EFPECT OF DIVISION OF 

County ufon Its Bonds. 

The county of A. Issued bonds under an act of the législature providing 
that 10 per cent, of such bonds should be paid in 10 years from the date 
of issue, and 10 per cent annually thereafter until fuUy paid; that taxes 
should be levied to provide for the payment of principal and interest; and 
that the faith, crédit, and ail taxable property within the limits of the 
county, as constituted at the time of issulng the bonds, should be pledged 
for the payment thereof, but that segregated territory must be relieved of 
guch taxation when the county acquiring such territory should pay to the 
county losing the same the corresponding proportion of the indebtedness 
of such county. After the Issue of the bonds the county of A. was divided, 
parts of its territory being erected Into two new counties, part annexed to 
B. county, and part remaining as A. county. The act makUig such division 
provided that the proportionate shares of the debt of A. county should be 
ascertained, In the manner therein provided, upon the basis of the assessed 
valuation of the lajids contained in the several counties, as reconstructed, 
in the year prior to the division, and that the new counties and B. county 
should deliver to A. county their interest bearing warrants for their propor- 
tonal shares of such debt; 10 per cent, thereof payable in elght years, and 
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10 per cent, annually thereafter until fully pald. Eeld, that such act did 
not impair the obligation o( the contract of A. county with the bondhold- 
ers, and dld not give the bondholders a riglit to proeeed in equity against- 
the separated counties to énforce contribution. 

This was a suit by tlie Savings & Loan Association and others, 
holders of bonds of Alturas county, against the counties of Alturas, 
Elmore, Logan, and Bingliani, to olstain contribution by said several 
counties, and payment ot complainants' bonds. Défendants demur 
to tliebUl. 

Texas Angel, for complainants. 

S. B. Kingsbury and Eickard Z. Johnson & Son, for Elmore and 
Logan counties. 

P. E. Ensign, A. F. Montandon, and R. F. Butler, for Alturas 
county. 

GILBERT, Circuit Judge. The complainants, who are several 
owners of bonds issued by Alturas county, bring this suit, in beha,lf 
of themselves and of ail other holders of like bonds who may join 
therein, to recover upon interest coupons of said bonds, against the 
counties of Alturas, Logan, Elmore, and Bingham, upon the ground 
that, at the time the bonds were issued, Alturas county included the 
counties of Logan and Elmore and a part of Bingham, together with 
the présent county of Alturas. The prayer of the bill is that, upon 
entiy of judgment against said counties, the proper offieers of ail 
of said counties so segregated from the original county of Alturas 
pay to the county treasurer of the présent Alturas county the amount 
found due from each, to be applied to said judgment, and that, if no 
tax is levied in any of said counties for that purposé, the proper 
oiScers thereof be commanded to levy and coUect a tax theref or, in 
addition to other authorized taxes, and that the treasurers of said 
counties be commanded to pay the same to the treasurer of Alturas 
county, axi;l that if the county of Alturas shall not hâve paid its 
portion of said interest, or levied a tax theref or, then that a like order 
be made for the levy and assessment and collection of a. tax for the 
purpose, and that the treasurer of said county pay on said judgment 
ail sums that shaU come into his hands for such purpose. There is 
further prayer that the decree accord as nearly as practicable with 
the act of the législature of Idaho of date January 25, 1887, in the 
mode and manner of ascertaining and determining the proportion of 
the interest and principal of said bonds which shall become due 
after the entry of said decree, and provide for an annual levy, as- 
sessment, and collection of taxes, as above prayed for, until -the final 
payment and satisfaction of said bonds. The demurrers of the de- 
fendants raise the questions of the want of equity in the bUl, and 
multifariousness. 

The act under which the bonds were issued was enacted by the 
territorial législature of Idaho on January 25, 1887, and is found in 
the Eevised Statutes of Idaho (sections 3602 to 3G07, botli inclusive). 
Section 3602 provides: 

"The board of county commissioners of any county may issue negotiable 
coupon bonds of thelr county for the purpose of paying, redeeming, funding 
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or refunding the principal and interest of any of the following indebtedness 
of their county, when same can be done, at a lower rate of interest and to ttie 
profit and benefit of the county. Said bonds shall be Issued as near as practica- 
ble In dénominations of one thousand dollars each, but bonds of the dénomina- 
tions of five hundred, and one hundred doUars may be Issued when necessary. 
Said bonds must bear Interest at the rate of not to exceed eight per cent, 
per annurn, to be paid on the flrst day of January and the flrst day of Jiriy 
in each year, at the office of the county treasurer, or at such bank in the city 
of New Yorlc as may be designated by the board of county commissiouers, at 
the option of the holder thereof ; such bonds to be redeemed by the county in 
the following manner: Ten per cent of the total amount issued, to be paid 
in ten years from the date of issue, and ten per cent, annually thereafter until 
ail of said bonds are paid, mailing the last bonds redeemable twenty years 
from the date of issue. But said bonds or any part thereof, may, at the option 
of the county issuing the same, be redeemed at any time after five years from 
the date of their issue; provided, such time and option be stated upou the 
face of each bond, and each bond must be redeemed in the order it is num- 
bered." 

Section 3603 requires that each bond "récite tliat it is issued in 
conformity with the provisions of this chapter and this chapter 
must be printed upon the back of each bond." 

"Sec. 3005. The board must cause to be levied annually upon ail the taxa- 
ble property of the county, in addition to other authorized taxes, a sufflcient 
sum to pay the interest on ail bonds disposed of in pursuance of the pro- 
visions of this chapter, and must at least one year before such bonds become 
due, and in time to, provide the means for the payment, cause to be levied a 
sufflcient additional sum to pay said bonds as they become due, and ail such 
taxes must be levied, assessed and collected as other county taxes, until the 
bonds so issued are f ully paid ineluding the interest thereof; the failli, crédit, 
and ail taxable property within the limits of the county as eonstituted at the 
time of such issue are, and must continue pledged, and the proper oflicer of 
the county must continue to assess and collect on ail the taxable property 
within such limits, the necessary taxes to pay said bonds and interest thereon 
as the same becomes due; but the segregated territory must be relieved of 
such taxation when the county acquiring such territory pays to the county 
losing the same, the same proportion of tlie whole indebtedness of the county 
as the assessed value of the property in the segregated territory bears to the 
assessed value of the property in the whole county, as eonstituted before the 
division thereof. Should the tax for the payment of interest on any bonds 
issued under the provisions of this chapter, at any time not be levied or col- 
lected in time to meet such payment, the interest must be paid out of any 
moneys in the county gênerai or current expense fund of the county, and the 
moneys so used for such payment of interest must be repaid to the fund from 
which sp talien out of the flrst moneys collected from taxes. 

"Sec. 3606. It shall be the duty of the county treasurer to apply the funds 
derived from the sale of the bonds to the payment of the indebtedness herein 
mentioned, and to no other purpose; and it shall be the duty of the county of- 
ficiais to ievy, collect and apply the tax herein provided for the payment of 
interest and rédemption of tie principal of the bonds in the manner specified 
and for no other purpose; and any f allure to comply with the conditions of 
this chapter by the proper ofllccrs or any neglect or refusai to Ievy and collect 
any such tax, as aforesaid, shall be deemed a misdemeanor, and any county 
officiai guilty of the same must, upon conviction, be fined in an amount equal 
to the sum that should hâve been levied, or for any misappropriation he shall 
be fined in an amount equal to the sum so misappropriated, and imprisoned in 
the county jail for a term of not less than three months nor more than twelve 
œonths." 

The bill allèges that on July 30, 1886, Alturas county was in- 
debted, mostly upon warrants, in the sum of |285,000, and that the 
warrants bore interest at 10 per cent, per annum, and that for the 
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purpose of funding said debt at a lower rate of interest the said 
bonds were issued in tlie years 1887 and 1888; tliat ail of said bonds 
were sold prior to the Ttk day of February, 1889, at which. date tlie 
législature of the territory of Idaho passed the act creating ont 
of Alturas county the counties of Elmore and Logan, attaching a 
portion thereof to Bingham county, and continuing the remainder 
of the original county as Alturas county. The act provides as fol- 
lows: 

"Sec. 7. The Indebtedness of Alturas county at the date of the passage and 
approval of this act shall be apportloned between the counties of Alturas, El- 
more, Logan and Bingham counties, in the same proportion that the taxable 
property of the three counties hâve acqulred from Alturas county, and that 
the four counties bear to each other as shown by the assessment roll of the 
year 1888 in Alturas county, and at their regular meeting in April, 1889, the 
boards of commissioners of the four counties mentioned shall, respectively, 
appoint each a compétent accountant who shall raeet at the town of Hailey 
and proceed to audit and ascertain the amount of indebtedness to be paid by 
each of the aforesald counties to Alturas county, and they shall apportion ail 
moneys in the treasury of said Alturas county, in the same proportion that 
they apportion the debt, but in apportioning the debt and bonds, they shall 
make no apportionment of the bonds issued for the érection of the court house 
or other public buildings in Alturas county, nor of any cash on hand to pay 
said bonds and interest, and they shall make out four certificates, one to be 
delivered to the board of commissionei-s for each county, showing the total 
Indebtedness of Alturas county, its character, whether bonded or otherwise, 
and also the proportion to be paid by each county, and such accountants shall 
be allowed a reasonable sum for their services, to be paid by the county ap- 
pointing each respectively. 

"Sec. 8. Immediately after filing of the certificate of the proportion of the 
indebtedness named in the preceding section (7) the audltors of Elmore and 
Logan and Bingham counties, under the supervision of their respective boards 
of commissioners, must draw bis vi'arrant in sums of iive hundred dollars, 
but one warrant may be drawn for a less amount in order to pay a fractional 
part of the debt, and not transférable, and bearing interest at the rate of 
seven per cent per annum, in favor of Alturas county, to the fuU amount of 
the indebtedness apportloned to their respective counties the interest on said 
warrants to be paid on flrst day of January and flrst day of July in each year 
at the office of the county treasurer of Alturas county, or at such bank in the 
city of New York as may be designated by the board of county commissioners 
of Alturas county, such warrants to be redeemed by each respective county in 
the following mauner: Ten per cent, of the total amount issued to be paid 
in elght years from the date of the issue and ten per cent, annually thereafter, 
until ail of said warrants are paid, making the last warrants redeemable 
eighteen years from the date of issue, and the money so received from the 
counties of Elmore, Logan and Bingham by Alturas county, shall be applied 
only to the payment of the présent indebtedness of Alturas county, or the se- 
curities into which it has been funded." Laws 1888-89, p. 35. 

It is the contention of eomplainants that the act creating the nevs' 
counties is void, so far as it affects the bondholders, for the reason 
that it impairs the obligation of their contract; and thereupon they 
base their right to bring this suit against ail of the counties em- 
braced within the original territory of Alturas county. 

The power of the législature of a state or territory to change the 
territorial limits of its counties is plenary. Counties may be di- 
yided, and the législature may apportion the public property and 
the indebtedness, or the division may be made without such appor- 
tionment. In the latter case the presumption arises that apportion- 
ment was not considered necessary. In such a case the old corpora- 
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tion owns ail the property within its new limits, and is alone re- 
sponsible for aU the debts contracted by it before the act of sép- 
aration was passed. Laramie Co.. v. Albany Co., 92 U. S. 315. Nei- 
ther is the paramount authority so vested in the state to change the 
organization of its municipal corporations restricted by contracts 
entered into by the municipality with its creditors or prirate per- 
sons. Amy v. Watertown, 130 U. S. 319, 9 Sup. Ct. 530; 1 Dill. Mun. 
Corp. § 170; Cooley, Const. Lim. 229, 230. The constitutional in- 
hibition against the enactment of laws which shall impair the ob- 
ligation of contracts, although, by its language, it is directed against 
the action of states only, is made applicable to the territories by 
statute. Eev. St. U. S. § 1891. The obligation of a contraet 
has been deflned to be "the law which binds the parties to per- 
form their agreement." McCraken v. Hayward, 2 How. 612. The 
impairiag act, which is prohibited, may be directed against the 
validity of the contraet itself, or against the remedy by which per- 
formance is enforced. But it is net every change in the remedy 
that will amount to an impairment of the obligation of the contraet. 
In Bronson v. Kinzie, 1 How. 311, the court said : 

"Although a new remedy may be deemed less convenient than the old one, 
and may in some degree render the recovery of debts more tardy and difficult, 
yet It will not foUow that the law is unconstitutional. Whatever belongs mere- 
ly to the remedy may be altered according to the will of the state, provided the 
altération does not impair the obligation of the contraet. But, if that effect 
is produced, It is immaterlal whether it is done by acting on the remedy, or 
directly on the contraet itself. In either case It Is prohibited by the constitu- 
tion." 

In Von Hoffman v. City of Quincy, 4 Wall. 535, Mr. Justice Swayne 
said, speaking for the court: 

"It Is compétent for the states to change the form of the remedy, or to modlfy 
it otherwise, as they may see fit, provided no substantial right secured by the 
contraet is thereby impaired. No attempt has been made to flx definitely the 
Une between altérations of the remedy which are to be deemed legitimate and 
those which, under the form of modifyîng the remedy, impair substantial 
right. Every case must be determined upon its own circumstances." 

In Antoni v. Greenhow, 107 U. S. 774, 2 Sup. Ct. 91, the court said: 

"It Is well settled that changes in the forms of action and modes of pro- 
ceedlngs do not amount to an impairment of the obligation of a contraet, it 
an adéquate and efHcacious remedy is left." 

The particulars wherein it is said that the statute dividing Alturas 
county impairs the obligation of the complainants' contraet are as 
foUows: 

1. It is urged that the act took away from Alturas county the 
money it had on hand to pay the interest for the year 1889, and ap- 
portioned it among the newly-created counties. If it could be shown 
that this feature of the législation prevented the -payment of the in- 
terest for the year 1889, or in any way prejudiced the substantial 
rights of the hondholders, the objection would be well taken. But 
such is not the case. The interest for that year has been paid, to- 
gether with the interest due January, 1890, and a portion of the 
interest which fell due July, 1890. ]3ut, even if the interest of 
1889 had not been paid, it could not be said that the division of 
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the moneys In the possession of Alturas county when tlie act took 
effect worked any hardsMp to the bondholders, or affected injurious- 
ly their contract. The act of ségrégation, while it apportioned among 
ail the four counties the funds then in the treasury of Alturas county, 
made full provision for the repayment of an équivalent amount to 
that county by the counties separated therefrom. The resources of 
Alturas county for the payment of its liability were not thereby les- 
sened or impaired. 

2.. It is claimed that no provision is made in the act of ségrégation 
for the payment by the segregated counties of their proportion of 
the interest f rom éie date of . the act to the date of the issuance of 
the warrants. No support for this contention can be found in the 
language of the act, or any legitimate construction of the same. The 
act requires the immédiate détermination of the proportionate lia- 
bility of each of the segregated portions of the county, and the 
hnmediate exécution of the warrants, drawing interest at 7 per cent, 
per annum, the interest payable in January and July of each year. 
The warrants are to be for the "full amount" of the respective por- 
tions of the indebtedness. Neither of the counties could escape any 
measure of its liability by delaying the exécution of the warrant. 
The warrants, whenever drawn, must be in such amounts as shall 
discharge the debts severally imposed upon the counties at the time 
of the ségrégation. 

3. It is objected that the act provides, as a basis of apportion- 
ment of the debt between the segregated portions of the original 
county of Alturas, the assessed valuation of the property of that 
county as it stood in the year 1888, while the funding act provides 
for an annual assessment upon ail the taxable property of the county 
to pay the annual interest on the bonds, and provides for a fiirther 
assessment at least one year before the maturity of the bonds, to 
pay the principal thereof, and that thereby the faith, crédit, and ail 
taxable property within the limita of the county, as then constituted, 
were, and must continue, pledged to the complainants until the pay- 
ment of the bonds, principal and interest. The question raised by 
this objection is one that concems the équitable adjustment of the 
bonded indebtedness between Alturas county and the counties of 
Elmore, Logan, and Bingham. It may be, as urged by the complain- 
ants, that the apportionment of the debt, as âxed by the act of ségré- 
gation, has been rendered unfair and unjust to the présent county 
of Alturas by the unequal changes which hâve ensued in the values 
of the assessable property which was'originally pledged to the pay- 
ment thereof. But until it can be shown by proper averments that 
the security of the bondholders is thereby impaired, so as to inter- 
fère with or prevent the recovery of the debt and interest due or 
to become due thereon, or some portion thereof, the court cannot, 
upon that ground, interfère, or déclare nugatory the action of the 
législature. The législature had the power, at the time of dividing 
Alturas county, to impose upon the new county of Alturas the obliga- 
tion to discharge ail of the indebtedness of the old corporation. In- 
stead of doing so, it saw flt to make an apportionment of the in- 
debtedness upon ail of the newiy-created counties xxpoji the basis of 



SAVINGS & LOAN ASS'N V. ALTUEAS COUNTY. 683 

the assessable property of the original county ôf Alturas, as the 
values tten stood. Its action in so doing cannot be questioned 
either by the présent county of Alturas or by the bondholders. If 
there is hardship to Alturas county in the apportionment, the only 
recourse of that county is to the législature. Laramie Co. v. Albany 
Co., supra. 

4. It is further specifled that the statute dividing Alturas county 
makes no provision for levying or collecting a spécial tax in the other 
counties for the payment of their proportionate part of the indebt- 
edness. It was not necessary that express provision should hâve 
been made for such taxation. The duty and authority to draw war- 
rants for the payment of their respective portions of the indebtedness 
carried to the other counties, by implication, the duty and authority 
to provide for the payment of the warrants when due. Such provi- 
sion could be made only by taxation. In Association v. Topeka, 20 
Wall. 660, the court said: 

"It Is therefore to be inferred that, -when the législature of a state authorizes 
a county or city to contract a debt by bond, it intends to authorlze it to levy 
such taxes as are necessary to pay the debt, unless there is in the act itself, 
or in some gênerai statute, a limitation upon the power of taxation which re- 
pels such inference." 

The doctrine of that case is followed in U. S. v. îîew Orléans, 98 
IL S. 3&3; Kalls Co. Ct. v. U. S., 105 U. S., 735; Parkersburgh.v. 
Brown, 106 U. S. 501, 1 Sup. Ct 442; and Quincy v. Jackson, 113 "U. S. 
337, 5 Sup. Ct. 544. 

5. It is said that the obligation of the complainants' contract is 
impaired by restrictions placed upon their remedy, rendering the 
same more diiflcult, if not futile, and practically inoperative. The 
argument is that, if any of the four counties should faU to appoint 
accountants to apportion the debt, the bondholders would be com- 
pelled to apply for mandamus to compel such apportionment, and that, 
If the accountants should fail to meet, it would be necessary to 
again resort to mandamus to compel their meeting, and that a 
further mandate might be necessary to compel their agreement upon 
an adjustment, and the question might then arise whether the ac- 
tion of the accountants would be subject to control by mandamus, 
and that, after the apportionment, mandamus might be required to 
compel the issuance of warrants, none of which acts were neces- 
sary under the funding act in force when the contract was made. 
I deem it a sulficient answer to this argument to say that the neces- 
sity of resorting to any of thèse extraordinary remédies is not made 
apparent f rom any of the facts set up in the bill. The right of action 
of the bondholders is now, as before the division of Alturas county, 
against that county alone. 'No reason is suggested in the bill why 
a judgment against Alturas county may not be enforced. The bill, 
it is true, contains an allégation, upon information and belief, that 
Alturas county is insolvent, and unable to pay said interest coupons 
unless the other counties are compeUed to pay each its just pro- 
portion thereof ; and there is a further allégation, upon information 
and belief, that Elmore and Bingham counties hâve made no such 
payment since the ségrégation. Conceding that thèse averments are 
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true, it dœs not f ollow tliat the complainants liave the right to resort 
to equity. Thèse facts, as alleged, do not change the status of the 
bondliolders with référence to Alturas county, and do not sufflce 
to change their right of action against that couniy into a suit in 
equity against the défendants. With the action of the other coun- 
ties, their neglect to apportion the debt, their failure to issue war- 
rants or to pay the same, the bondholders hâve no concern. Alturas 
county is required to meet the payments due upon the bonds. Her 
resources for that purpose are pointed out. A portion of the money 
she is to raise by taxation; the remainder she is to collect from the 
other counties. If the other counties neglect or refuse to issue the 
warrants, or to pay the same when due, Alturas county bas her 
remedy against them. The bUl allèges that for the interest due on 
the bonds in January, 1890, action was brought, and judgment was 
rendered, against Alturas county, and that the judgment bas been 
satisfied. No sufficient reason is suggested why the same remedy 
may not now be pursued to recover the money sought to be obtained 
by this suit. 

It is claimed that précédents are found for this proceeding in the 
cases of Morgan v. Belqit, 7 Wall. 613; Mt Pleasant v. Beckwith, 
100 U. S. 514; and Brewis v. Duluth, 9 Fed. 747. On examination 
of those cases, however, it will be seen that in each there existed a 
ground of equity jurisdiction entirely distinct from any presented 
in this case. In Morgan v. Beloit, the législature had created a city, 
carving it out of a région which was previously a town only, and had 
enacted that ail bonds previously issued should be paid, when due, 
by the city and the town, in the same proportion as if said town and 
city were not dissolved. A ground of equity jurisdiction was held 
to exist in the fact that both the town and city were necessary par- 
ties to a computation and adjustment of the amount to be paid by 
each. In Mt. Pleasant v. Beckwith, a municipal corporation had 
been legislated out of existence, and its territory had been annexed 
to two other corporations. No provision had been made in regard 
to the payment of the indebtedness of the old corporation. It was 
held that the remedy of the creditors of the extinguished corporation 
was in equity against the corporation succeeding to its property 
and powers. In Brewis v. Duluth, it was alleged in the bill of com- 
plaint that the village of Duluth had been created, by act of the légis- 
lature, out of a part of the city of Duluth, and that, in the village 
thus created, ail of the business part of the city, its houses, the 
hajbor, raUroad dépôt, and tracks, nearly ail the dwelling houses, 
19-20 of the taxable property, and ail the population, excepting about 
100 inhabitants, were included, and no provision was made for the 
payment of the debts of the city by the village, unless creditors 
would accède to certain terms imposed by the législature, whereby 
they would necessarily be delayed in the collection of their debts. 
The court held that the statute interfered with the rights of cred- 
itors, because "the corporation which had created the debt was 
shorn of its population and taxable property to such an extent that 
there was no reasonable expectation of its meeting its récent in- 
debtedness," and overruled a demurrer to the bill which was brought 
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against both the city and the vOlage to enf orce payaient of the 
debts. Upon the final hearing in that cause, however, upon proof 
■which convinced the court that the city of Duluth was still able to 
meet its liabilities, notwithstanding the division of its teiTitory and 
assets, the bill was dismissed. Brewis v. Duluth, 13 Fed. 334. So 
far from sustaining the complainants' contention, the inference to be 
drawn from thèse décisions is that in any case where an existing 
municipal corporation is, by statute, divided, and the existing in- 
debtedness is, either by implication or by express enactment, im- 
posed upon the old corporation, the créditer has no recourse to the 
segregated territory, unless it appear that the old corporation is, 
by the statute, shom of its abUity to meet the payment. 

It becomes unnecessary to consider the question of multifariousness, 
since the demurrer must be sustained for want of equity in the bilL 
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(Circuit Court, N. D. Ohlo, E. D. October 10, 1892.) 

No. 5,019. 

1. DeDICATION— CONTKOL OP PuBLIC SqUARK— PoLLOWING StATE CoTJRTS. 

In 1796, the C. Land Co., the owner of the land upon which the city of 
C, Ohlo, was afterwards built, by a map laying out such city, dedlcated a 
part of the land for a public SQuare, marked "common" on said map. 
There was no written or other spécifie définition of the purposes for which 
such public square was intended to be used. The fee of the land compos- 
Ing the square was subsequently vested, by an act of the territorial légis- 
lature, in the county in which it lay, In trust for the purposes intended. 
After the Incorporation of the city of C, In 1826, the control of the square 
was vested In it by the législature. In 1888 the législature created a board 
of monument commissloners, and gave it authority to control the uses 
of said square to the extent of placlng upon it a soldlers' monument. The 
courts of Ohlo had decided that the board of monument commissloners 
was a public authority, lawfuUy constltuted to control the public uses of 
the square to that extent H., an owner of land abuttlng on the square, 
which she held by mesne conveyances from the O. Co., the original dedl- 
cator, sought to enjoln the use of the square for the monument. Held, 
that the fédéral court was bound by the décision of the state court as to 
the authority of the monument commissloners to control the public uses of 
the square. 

2. Samb — Public Use— Obligation of Contracts. 

Bdd, further, that, in view of the form of the dedicatlon, the uses of 
the square were not llmited, except to such as were public uses, and that 
the érection of a monument was a public use, and therefore not a viola- 
tion of the contract of dedicatlon. 
8. Samb — Change of Trustée. 

Held, further, that no contract was Implled by the dedicatlon that the 
city of C. should be the irremovable trustée of the land constituting the 
square. 

This was a suit by Emma A, Hoyt against W. J. Gleason and 
others, composing the board of monument conunissioners of the city 
of Cleveland, Ohio, to enjoin the érection of a monument on the 
public square in that city. The plaintifl obtained a temporary 
restraining order, and now moves to hâve the same continued until 
final hearing. 
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Boynton & Horr and Webster & Angell, for complainaHt 

L. Prentiss, J. M. Jones, and A. T. Brinsmade, for respondents, 

Before TAFT, Circuit Judge, and EICKS, District Jiidge. 

EICKS, District Judge. The complainant, as a tenant in common, 
ownsapàrtof theproperty knownas the"Porest CityHouse,"wliich 
abuts npon the public square,- in the city of Cleveland. She bas 
flled her biil, and seeks, as such property owner, to enjoin the défend- 
ants from erecting upon the southeast quarter of said public square 
a monument or mausoleum to commemorate the services of tîie sol- 
diers from Cuyahoga county who died in the anny dxiring the late 
Civil War. She avers that said public square, when the city there- 
after to be incorporated was platted, was dedicatëd by the Connect- 
icut Land Company, the original ovpners in fee of the land, as a 
common, for the enjoyment, use, and beneflt of the public of said 
city when duly organized. She avers that said dedication gave to 
her, as a joint owner of property abutting said square, by mesne 
conveyance from said original grantor and dedicator, a vested right 
to hâve said common or public square forever applied for such pub- 
lic uses as the people of the city to be organized thereafter might 
détermine, provided such uses were within the terms of the dedi- 
cation. She further avers that the défendants, who are organized 
under the statutes of Ohio as a "board of monument commissioners," 
propose to erect upon said quarter of the public square a structure 
called a "soldiers' monument," which is in fact a stone building 44 
feet square and 20 feet high, constructed upon an elevated stone 
esplanade about 100 feet square, out of which a stone shaft arises 
120 feet high; and that this structure is of such proportions and 
shape as to monopolize the gréater portion of that quarter of the 
square, and is to bave such raies and regulatioiis as to its control, 
when completed, as to limit and curtail the public in their right 
to its use and enjoyment; and, therefore, that said public square 
is to be applied to a use not a public one, within the spirit and scope 
of the dedication. She avers that the city bas never legally given 
said défendants any authority to occupy said square for the purposes 
named ; and that the sole power to grant the use of any part of said 
square for public purposes is vested in the parle commissioners, who 
are a branch of the municipal government; and that said commis- 
sioners hâve repeatedly refused to allow the square to be occupied 
or used by the défendants for said monument. This misapplication 
of the use to which said common was dedicatëd by the législative 
enactment authorizing said monument commissioners to occupy it 
for the purposes named, and their attempted use of the same for 
such purposes, the complainant arers, is in violation of her contract 
and vested rights by state authority, and is therefore in contraven- 
tion of the constitution of the United States. The défendants an- 
swer that they are acting under the authority conferred by the lég- 
islative enactment of Aprîl 16, 1888, and that the power to déter- 
mine the public uses to which the public square in Cleveland is to 
be applied is vested in the state législature, which is the creator of 
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nninicipal corporations in Oliio, and vested with. tlie power to deâne 
the limit of their municipal poWers. Th.e validity of the act under 
whicli tliey were appointed, and are now exercising their powers, 
has been aflflrmed by tlie suprême court in a suit involving substan- 
tially the same issues now presented for our considération. It is con- 
tended that the décision of the suprême court construing the scope 
and validity of this act of the législature is the voice of the highest 
judicial tribunal of the state, afArming the authority of the légis- 
lature to prescribe the public uses to which the public square of a 
city may be applied; and that this court, sitting within the state 
of Ohio, to administer the laws of that state, when not in conflict 
with the constitution and laws of the TJnited States, must follow 
such décision, The principle claimed is undoubtedly correct. The 
suprême court of the United States, in repeated décisions, has well 
deflned the class of cases in which the courts of the TJnited States 
may construe the law for themselves, and in as many décisions has 
as clearly held that as to the scope and application of state laws, 
when not in conflict with the constitution and laws of the United 
States, the construction given to them by the highest courts of thé 
state is binding upon us. 

It is therefore important to détermine how far the rights of the 
complainant in this case are flxed and controUed by the statutes of 
Ohio. At the time the dedication of the common or public square 
was made, in 1796, the city of Cleveland was not yet created. The 
fee to the. public square so set apart for public uses was held in 
abeyance until the act of December 6, 1800, when it vested in the 
county in which the land was then located, "in trust to and for the 
purposes therein named, expressed or intended, and for no other 
use or purpose whatsoever." 1 Chase's St. 291. There was noth- 
ing upon the map or plat deflning the use intended, except that the 
space denoting the présent public square and streets about it was 
to be used as a "common." This was the word used in the statute. 
The dedication was for the public of the city of Cleveland, to be 
thereafter organized under authority of the législature, and for 
îts inhabitants. But to what uses was this dedication made? If 
the grantors had made the nature of tiieir grant spécifie in written 
terms, there is no doubt but that the city of Cleveland (or even the 
législature of Ohio, if vested with suprême authority over this trust, 
as claimed) would be held by the courts to strictly apply the common 
to the uses defined, and to no other. But no such written terms 
were stated. The grant was made as a common, or public square ; 
and the uses to which it was dedicated are the uses to which the 
courts hâve held that property similarly dedicated in other cities 
in Ohio can be applied. We hâve, then, a dedication of this public 
square to public use, with the people of the city of Cleveland claim- 
ing to be sole trustée, to détermine in what manner and to what 
public use it shall be applied. If we grant that the complainant 
has a vested right as an abutting owner of valuable property on the 
square to hâve it applied to the uses intended by the grantors, what 
is the nature and extent of this vested right? It cannot be to give 
to her or her grantees the right to say what shall constitute a pub- 
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lie use of tMs square. Her grantors, as the original donors of the 
square^ did not see fit to clearly define the extent and oharacter of 
the uses to which it should be applied, as they might hâve done if 
they întended or expected the uses to he limited or spécifie. They 
simply set apart an open space on the plat, and marked it "common." 
This leaves the nature and extent of the uses to which the common 
may be applied to be determined by the trustée, under proper légal 
principles, provided such uses are public uses. What are "public 
uses," within the meaning of a dedication so made, is well settled 
by repeated décisions in Ohio, beginning with the earliest reports of 
the suprême court, and following down to the latest. It has been 
held that a courthouse was a public use, to which such space or com- 
mon might be applied. 

In the case of Langley v. Town of Gallipolis, 2 Ohio St. 108, the 
suprême court has said : 

"Sucli a place [a common], thus dedicated to the public, may be improved 
and ornamented for pleasure grounds and amusements, for récréation and 
health; or it may be used for the public buildings and place for the transac- 
tion ot public business of the people of the village or city; or it may be used 
for purposes both of pleasure and business." 

It appears from the stipulation as to facts flled in this case that 
two courthouses were once placed on this square, — one on the 
northwest quarter, and one on the southwest quarter. Thèse pub- 
lic buildings hâve been removed, and the square, with streets run- 
ning through it, has for years been open and unobstructed. We 
thinli it fairly established, then, by the décisions of the suprême 
court of Ohio and other states, that a public monument may prop- 
erly be erected on a public square, and that such appropriation of 
public ground is a public use for public purposes. The size of the 
monument, its artistic merit, as well as the judgment exercised in 
the sélection of the site, are not matters for the considération of 
this court. They are within the discrétion of the public authority 
to whom by law the control of the public square is intrusted. In 
this case no dedicated street is to be obstructed by the monument. 
The diagonal paths through the southeast quarter of the square 
are not highways in which the public hâve acquired a vested right, 
but they are, like the walks of a park, subject to change at will of 
the lawful authorities in control. The access to complainant's 
property will not be interfered with in the slightest degree. We 
therefore conclude that the use proposed is within the uses to which 
the square was dedicated. 

As before stated, the suprême court of Ohio has decided that 
the soldiers' monument commission is a public authority, lawfully 
constituted by act of the législature to control the public uses of 
the public square to the extent of erecting thereon the soldiers' 
monument. This décision détermines ânally the right of the légis- 
lature of Ohio, so far as the limitations imposed by the state con- 
stitution are concerned, to proVide for the appointment of the com- 
mission, and to confer on it the powers given in the act. That dé- 
cision is final as to the validity of that statute. 

The only question, therefore, left to us upon which we can exer- 
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cise an independent judgment, is, as before stated, whether the act 
of the législature under which the défendants are about to pro- 
ceed violâtes the fédéral constitution by impairing the obligation of 
the contract of dedication from which the compMnant lias derived 
rights in the public square as an abutting property owner. The 
claim that this contract is impaired by an improper use of the 
square, not within the scope of its original purpose, we hâve already 
found to be untenable. It remains only to consider the second 
claim; i. e. was the city of Cleveland, by the contract of dedica- 
tion, made the irremovable trustée to manage and control the uses 
of the public square, so that an attempt by the législature to sub- 
stitute another trustée is a breach of the contract? The dedica- 
tion was made originally in 1796, and by subséquent record in 1801, 
by town plat recorded under the territorial statute in what was 
then TrumbuU county, and in 1814, by record in the présent Cuya- 
hoga county. The plat was designated on its face as the plat of 
the city of Cleveland. By virtue of the statute, the public ground 
marked on the plat was vested in fee in the county for the uses 
therein specified, and none other. The présent public square, as 
shown on the face of the plat, bears no name or descriptive title, 
but it is described in the survey recorded with the plat as the 
"square." It may be conceded that this constituted a dedication 
of the land as a public square to the public uses of the inhabitants 
of the future city of Cleveland and the neighborhood; i. e. to the 
uses of the local public, as distinguished from those of the public 
of the State at large. But from this no implication arises that the 
future corporation of Cleveland was to be the sole and irremovable 
trustée. The grant was not to the city of Cleveland. The fee 
was in the county, and is probably there still. After Cleveland 
was incorporated, in 1826, control over the square was vested in 
its coramon council. The city would never hâve acquired any con- 
trol over the square but for an act of the législature subséquent to 
the dedication. If so, may not the législature of the state again 
change that control? The dedication was made before there was 
a state constitution, a state législature, or an incorporated city. 
The dedicators must be held to hâve known that the whole people 
of Ohio had it in their power to impose such Systems of local gov- 
ernment as they saw fit upon any part of the state, including that 
part where it was intended the city of Cleveland should be. The 
presumption is not to be indulged, therefore, that they intended in 
their dedication to limit anything but the public uses to which the 
square should be put. They did not attempt to name the public 
authority which should control the square or common within those 
uses. Even if they had, they would hâve done this with the knowl- 
edge that the power of such public authority might be taken away, 
and another substituted at the will of the législature, and would 
be presumed to hâve contemplated a possible change of trustée. 
As it was, no trustée was named; and it must be inferred that the 
whole question as to who should be the trustée of the uses was left 
to the sovereign power of the state. 
v.65p.no.7 — 44 
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We conclude, therefore, that it was no impairment of tte original 
contract of dedication for the state, by act of thé législature, to 
substitute as trustée anotber local authority in place of tbe city to 
control the spécial public use to which. tbis particular section of 
the square might be applied. The monument commissioners, in 
selecting that site, are therefore acting within the power lawfuUy 
conferred, and hâve a right to proceed with the work already be- 
gun. The temporary restrataing order heretofore allowed will be 
set aside, and the application for a preliminary injunction be denied. 

The conclusion we hâve reached is in accordance with the prin- 
ciples of law involyed as we understand them, after patient exam- 
ination. Our personal views as to whether the location chosen is 
the best and most suitable hâve net in the least influenced us. 
Those are considérations not presented in the record, and upon them 
we bave no right to express an opinion. It is with the law of the 
case alone that we bave dealt. 



LAJCE ERIS & W. R. Co. v. INDIANAPOT.IS NAT. BÀNK et al. 
(Circuit Court, D. Indiana. February 27, 1895.) 
No. 8,973. 

1. Eqtjtty Pi.eading— Keplication. 

Where a cause is set down for hearing on blU and answer, no repUcation 
havlug been filed, then the answer is to be taken as true In ail its material 
allégations, whether responsive or not; otherwise the défendant wonld be 
precluded f rom proving the allégations which are only défensive. Banks 
V. Manchester, 9 Sup. Ct 36, 128 V. S. 244, dted. 

S. Insolvent Baîtk — Payment of Depositob. 

A depositor is entitled to a préférence in payment of the assets of a 
bank in the hands of a recelver where the deposit was made at a time when 
the bank was hopelessly Insolvent, and the fact of such Insolvency had 
been concealed by the bank. Wasson v. Hawkins, 59 Fed. 233, followed. 

8. Samb. 

In such case the whole of the deposit Is charged with a trust, and an 
equal amount may be recovered from the recelver, who has received the 
spécifie money among the gênerai mass of the bank's funds. 

Miller, Winter & Elam, W. E. Hackedorn, and John B. Oockrum, 
for complainant. 
Frank B. Burke and John W. Kern, for défendants. 

BAKIER, District Judge. This case has been set down for hear- 
ing upon the bill and answer of Edward Hawkins, as recelver of the 
Indianapolis National Bank. When no replication is flled by the 
plaintiflf, and no issue is made upon the truth of the defendant's 
allégations, but the cause is set down for hearing on i:he bill and 
answer alone, then the answer is to be taken as true in ail its ma- 
terial allégations, whether responsive or not; otherwise the défend- 
ant would be precluded from proving the allégations which are only 
défensive. Banks v. Manchester, 128 U. S. 244, 9 Sup. Ct. 36; 
Brinkerhoff v. Brown, 7 Johns. Ch. 217, 223 ; Perkins v. Nichols, 11 
Allen, 542, 544. The bill seeks to hâve certain moneys and choses 
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in action deposited with the Tndianapolis National Bank on the 
22d and 24th of July, 1893, deelared to be entitled to préférence in 
payment ont of tlie assets of tlie bank in the receiver's hands. Such 
préférence is clainied on the ground that when the deposits were 
made thé bank was, ând for a long time h ad been, hopelessly insol- 
vent; that the plaintiff had no knowledge of such insolvency, which 
was eoncealed from it; and that such moneys, and the proceeds of 
the choses in action so deposited, had corne into the custody and 
possession of the bank examiner who flrst took possession of the 
bank upon its failure, and that the same had corne into the posses- 
sion of the receiver from such bank examiner. The principles appli- 
cable to the présent case were fuUy considered by the court in 
Wasson v. Hawkins, 59 Fed. 233. It was there held that where 
money and checks are unsuspectingly deposited in a bank which is 
known by its managing ofQcers to be hopelessly insolvent, a short 
time before the closing hour on the last day on which it does busi- 
ness, and the checks are subsequently coliected, the whole of the 
deposit is chargea with a trust, and an equal amount may be re- 
covered from the receiver, who has received the spécifie money 
among the gênerai mass of the bank's funds. Applying the doctrine 
of that case to the facts disclosed by the bill and answer, I am of 
opinion that the complainant is entitled to hâve a decree declaring 
that the sum of $1,658.16 ought to be paid by the receiver out of the 
assets in his hands as a preferred claim, and that the residue of the 
complainant's claim is not entitled to préférence, but ought to be 
allowed and paid pro rata with other unpreferred claims. A decree 
may be prepared in conformity with the f oregoing views. 
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KANSAS CITÏ V. NATIONAL WATERWORKS CO. 

(Circuit Court, W. D. Missouri, W. D. February 12, 1895.) 

Nos. 1783, 1828. 

1. LiCENSE — ESTOPPEL. 

The M. Rj'. Co. permitted a Avsiterworks comi)any to construot a plp« 
Une along tlie right of way to wliicli tlie raihvay company liad title iu fee 
Witti the full knowledge of the railway company, the waterworks com- 
pany expended considérable sums in the construction of snch pipe Une. 
and continued, without interférence, to use tiie same for a number of 
years in suppiying a large city with water. HeU, that the railway com- 
pany would be estopped to revoke the license thus acted upon. 
9. Statdtbs— Construction— Separatb Matters in Same Act. 

The City of K. passed an ordinance permitting the N. Waterworks Oo., 
in considération of $10,000, to lay and maintain pipes under the streets of 
said City for the purpose of conveying water to another city. No limita- 
tion of time was expressed. The $10,000 was paid, and the pipes laid. 
The ordinance was passed under the authority of an act of the législa- 
ture. The third section of such act gave power to the city to grant the 
right to construct and maintain waterworks for such city, and the rlght 
to construct and maintain pipes under the streets for conveying water to 
other clties. The fourth section enacted that no grant, under the third 
section, should continue more than 20 years, and that any such grant 
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might be revoked at any tlme af ter 10 years, and then provlded that the 
City mlght acquire title to the waterworks property, and established a 
full System of procédure for such acquisition of title. Held, that the third 
section of such act contemplated two distinct matters,— construction of 
waterworks in the city, and laying pipes across the city; that the fourth 
section related only to the former, and put no limit upon the duration of 
grants under the latter; and, acccrdingly, that the grant to the N. Water- 
works Co., accepted and acted on by it, could not be revoked. 

8. TiTLK TO Real Estatb— Equitable Ltbn. 

The N. Waterworks Co. was directed by a decree to convey to the city 
of K., in pursuance of a contract with such city, a clear titie to Its water- 
woi'ks System, whlch included a supply station to which the company had 
the légal title, but from whlch it was supplying the city of C. with water 
under a contract for continuons supply. Held, that a conveyance of the lé- 
gal title would not be accepted as a oompliance with the decree, i:nless 
seeurity were given by the company for the supply of the city of C. from 
independent sources. 

4. Satisfaction oif Liens Under Dbchek — Pbactice. 

The proiierty to be conveyed by the waterworks company was incum- 
bored with certain liens, to the discharge of which the city of K. was en- 
titled to hâve the pnrchase money applied. There was a différence be- 
tween the holders of such liens as to the amounts, respectively, applica- 
ble thereto ont of such pnrchase money. Hdd, that the city would not be 
required to pay the pnrchase money, without protection from possible 
claims of lienholders; and, for that purpose, a commissioner would be ap- 
polnted by the court to act with the agent of the waterworks company and 
the lienholders In receiving the money, and to see that proper releases 
were given to the city. 

This was a suit by the National Waterworks Company of New 
York against the city of Kansas City, Mo., to enforce a contract for 
the construction and opération of a System of waterworks, and the 
purchase thereof by the city. The city filed a cross bill seeking to 
be relieved from the contract. A decree for performance of the con- 
tract was entered by the circuit court, and, on appeal to the circuit 
court of appeals, was modifled, and afflrmed as modifled. 10 C. C. 
A- 653, 62 Ped. 853. Upon the filing of conveyances of the water- 
works System, as directed in the decree, the city filed exceptions to 
their suiBciency, pursuant to leave reserved in such decree. 

Louis C. Krauthoiï, C. 0. Tichenor, and Gardiner Lathrop, for 
National Waterworks Co. 

John C. Gage, L. C. Slavens, O. H. Dean, F. F. Rozzelle, and Frank 
Hagerman, for Kansas City. 

Before BREWER, Circuit Justice, and PHILIPS, District Judge. 

BREWER, Circuit Justice. At the May term, 1894, of the court 
of appeals for this circuit, a decree was ordered to be entered in this 
case, by which, among other things, the National Waterworks Com- 
pany was directed to exécute and place in escrow with the clerk of 
this court, on or before December 1, 1894, good and sufiflcient deeds, 
assignments, releases, bills of sale, and other conveyances for the 
transfer to the city of Kansas City of the whole and complète water- 
works System belonging to such company, including that portion 
thereof which is situated in the state of Kansas; and that within 
30 days thereafter the city should file any exceptions it might bave 
to the sufflciency of such conveyances. This decree was in obe- 
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dience to the mandate of that court duly entered in tkis court, and 
on the day named, to wit, the Ist day of December, 1894, the water- 
works Company delivered to the clerk certain deeds and releases, 
which deeds and releases it daims constitute a full compliance with 
the terms of the decree against it. Within the 30 days the city 
filed exceptions, and the question now submitted to us for consid- 
ération arises upon thèse exceptions. 

A brief gênerai statement of the condition of the waterworks 
plant will help to a clear understanding of the exceptions. The dis- 
tributing system is in Missouri, and the légal title to this is in the 
National Waterworks Company. The supply works and a long flow 
line are in Kansas, and the légal title to them is in the Metropolitan 
Water Company. Upon the Missouri property are two mortgages 
or trust deeds of |1,500,000 each. Upon the Kansas property are 
also two mortgages or trust deeds, one for |900,000, and the other 
for 12,000,000, which by the terms of the decree were to be fidly re- 
leased. The exceptions of the city run both to the deeds and the 
releases. It will be convenient to consider thèse separately. 

And, first, as to the matter of title, we do not understand that 
any objection is made to the form of thé conveyances, or doubt 
entertained that whatever of title is in the grantors is conveyed by 
the deeds, but the objection is that the grantors, especially the 
Kansas corporation, hâve not a perfect title to the property they at- 
tempt to convey. The exceptions to the title are as foUows : First, 
that 80 much of the flow line as passes through the "Fowler Tract," 
as it is known, is subject to an obligation for the supply of water as 
a condition of the title received by the company from the owner-s 
of that tract ; second, that the flow line, for a distance of about two 
miles from the Quindaro supply station southward, is on the Mis- 
eouri Pacific right of way, and there simply by permission of the 
railway company, — a permission subject to revocation at any time, 
at the mère will of such company; and, third, that the Quindaro 
supply station and the flow line through the city of Kansas City, 
Kan., are so subject to the rights and powers of this latter city 
that it is impossible for the Metropolitan Water Company to vest 
in the city of Kansas City, Mo., a perfect, unincumbered, and per- 
manent title thereto. 

With référence to the firat of thèse, it is understood that the com- 
pany has obviated the objection by constructing a new flow line 
which does not pass through the F.owler tract, and so is not burdened 
by any conditions in the conveyance thereof. 

As to the second, it is true that there is no deed or other writing 
from the Missouri Pacific Eailway Company vesting in the water 
company a right, either temporary or permanent, to use the 
right of way for its flow line. But the testimony shows that the 
railway company has a fee-simple title to its right of way; that 
the water company had permission from the division superin- 
tendent of the Missouri Pacific Eailway Company to construct its 
flow line thereon; that the railway company, under contract with 
the water company, carried the pipes and distributed them on 
such right of way; and that, in the year 1887, the water com- 
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pany, at considérable expense, dug a ditch. and constructed tlie flow 
line along the tracks, and upon the right of way, thus establishing 
a connection between the supply station at Quindaro and the dis- 
tributive System in the city of Kansas City, Mo. This work of 
construction was not done secretly or hastily, but publicly, and un- 
der such circumstances as to charge upon the railway company full 
knowledge thereof. No challenge of its occupation and use of the 
right of way has been made by the railway company during thèse 
intervening years. Thèse facts establish a paroi license so far 
executed as to vest in the water company a right of occupancy and 
use. I do not regard the permission given by the division superin- 
tendent as a contract binding on the railway company, but as one 
circumstance, with others, showing a knowledge by the company of 
what was being done on the right of way. The rule is recognized 
in this state, as elsewhere, that where one party enters upon the 
real esta te of another under a paroi license f rom the latter, and at 
large expense constructs an improvement which is necessary for the 
successful carrying on of the business of the licensee, the licensor 
is estopped to deny the right of the licensee to continue such occu- 
pancy and use so long as the necessities of his business require. 
Among other authorities, are the following: House v. Montgom- 
ery, 19 Mo. App. 170; Baker v. Railroad Co., 57 Mo. 265; Chiles v.. 
Wallace, 83 Mo. 84; Le Fevre t. Le Fevre, 4 Serg. & R 241; Rerick 
V. Kern, 14 Serg. & E. 267; Campbell v. Railroad Co., 110 Ind. 490, 
11 IsT. E. 482; Wilson v. Chalfant, 15 Ohio, 248; Clark v. Glidden, 
60 Vt. 702, 15 Atl. 358; Brewing Co. v. Morton, 47 N. J. Eq. 158, 20 
Atl. 286; Duke of Devonshire v. Eglin, 14 Beav. 530. In Rerick v. 
Kern, 2 Am. Lead. Cas. (5th Ed.) 569, Messrs. Hare & Wallace, after 
reviewing the authorities, say: 

"From the cases whlch hâve been cited, we may deduce two things: * • • 
A license cannot be revoked or withdrawn so long as it Is essential to the 
possession or enjoyment of a vested right or interest, which has been created 
by tlie licensor, or placed, with his assent, in a situation where the continu- 
ance ot the license Is essential to its enjoyment. Thèse Inferences obviously 
resuit from the gênerai rule that no one can recall a promise or déclaration 
made with a view to influence the course of another after he has acted upon it, 
and thus placed himself in a position where he must necessarily sufïer if it be 
witlidrawn. An équitable estoppel arises, under thèse circumstances, to pre- 
vent the légal title from being used as a means of injustice." 

The case in 47 N. J. Eq. 158, 20 Atl. 286, is in point, and the facts 
and ralings thereon are thus stated in the syllabus: 

"(1) When a license has been so far executed that its revocation would work 
a fraud, actual or constructive, upon the licensee, equlty will restrain such 
révocation, although its continuation results in an easement upon the lands 
of the licensor In favor of the lands of the licensee. 

"(2) No distinction in equlty arises out of the place where tlie works are 
ereeted under license, whether upon the lands of the licensor or licensee. 

"(3) The owner of a brewery constructed, at considérable expense, a drain: 
from the cellar of the brewery along the line of a neighbor's lot, by his con- 
sent, and connected it with a public sewer in a street upon which the brewery 
lot dia not face, and malntained it for thirty years. No particular time was 
fixed for the contlnuance of the drain. Its contlnuance was of great consé- 
quence to the brewery, and worked lltUe or no injury to the neighbor's lot. 
Held, that the presumption, from the circumstances, was that it was to con- 
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tinue as lonç as the necessity of the brewery required it, and that the owner 
of the adjoining lot sliould be restrained from dlstnrbing it so long as the 
brewery lot was used for a brewery, or until a public sewer shoald be con- 
structed in the adjoining street." 

TJie case in 14 Beav., supra, is also very significant. In that case 
it appeared that the town of Grassington was much inconvenienced 
by the want of a supplj of water, and it was discovered that a supply 
might be obtained by conreying it through certain lands, among 
them the land of the défendant, and it was charged that he con- 
sented that pipes therefor might be laid through his land. In his 
answer the défendant admitted that he had conscnted to the passage 
of the water through his land, but clairaed that it was only upon 
considération of his being paid a proper and reasonable priée there- 
for, and alleged that no such priée had been paid or agreed upon. 
There was évidence to show that he, without objection, saw the work 
in progress, and simply said to the workmen: "Take care that you 
don't stop up my drains in cutting through them, for, if you do, 
I shall tear up your water course." The works were completed, and 
used for a period of nearly 10 years, without any dispute or contest 
on his part; and it was iield that he could not prevent the enjoy- 
ment of the right of passage, though entitled to payment of a proper 
considération therefor, and the matter was referred to a master to 
ascertain what should be paid. Other authorities might be cited, 
but thèse are sufQcient to show the course of décision. 

There is nothing technical or arbitrary in the rule thus laid down, 
but it is founded on obvious principles of right and justice. It would 
be intolérable to permit the railway company, after assenting to the 
construction of this flow line at such expense, — a flow line by which 
supply works were connected with the distributive System of a 
large city, — and also assenting to the use of its right of way for such 
purpose for a number of years, to withdraw its assent, and brealc the 
connection so necessary for the successfnl opération of the water- 
works System. As acts speak louder than words, so conduct is 
equally potent with writing, and the conduct of the railway company 
has been such that a court of equity would unhesitatingly say that 
it is estopped from asserting that it had failed to grant in the proper 
manner the right to such use of the right of way. Thèse considéra- 
tions apply with equal force to the objection that no proper grant 
in writing was made either by this railway company or the Union 
Paciflc Kailway Company of a r-ight to place the water pipes under- 
neath their tracks at other points, nearer to the distributive system. 
This exception, therefore, must be overruled. 

The other exception embraces two matters: First, the perma- 
nence of the right to use the streets and alleys of Kansas City, Kan., 
for a flow line; and, second, the interests of Kansas City, Kan., 
in the supply station at Quindaro. 

With référence to the first, it appears that on November 17, 1891, 
the city council of Kansas City, Kan., passed an ordinance, the first 
section of which is as f ollows : 

"Section 1. That for and in considération of the sum of ten thousand (10,- 
000.00) dollars to It paid, the city of Kansas City, Kan., does hereby sell, and 
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transfer to the National Waterworks Company of New York, Its successors 
and assigna, whetlier such successors and assigna be a natural person or a 
municipal corporation, located in this ot any other state, the rlght to lay and 
maintain water mains under or over any stream and along, upon and acr'oss 
the streets, alleys and other public grounds of the clty of Kansas City, for 
the purpose of conveylng water to any clty in this state or any other state; 
and there Is also sold and contracted to sald National Waterworks Company 
of New York, its successors and assigns, aforesaid, the right to maintain any 
and ail water mains heretofore laid under, along, upon and across any such 
streets, alleys, and other public grounds." 

The ordinance was accepted, and the |10,000 paid. There is no 
limitation expressed as to the matter of time, and the language 
imports permanence of right, for it is "to lay and maintain." 

It is contended, however, that whatever may be the scope of the 
ordinance, standing by itself, theact of the législature under wMch 
it was passed (Laws Kan. 1891, p. 126) reserves to the city a right 
to terminate such use of the streets, alleys, and public grounds. Sec- 
tion 3 of the act reads as follows: 

"Sec. 3. The mayor and council of such city may grant any person, Com- 
pany or corporation the right to construct, maintain and operate water works, 
aud lay pipes within such city, for the conveyance of water for the use of 
such clty and its Inhaoitants, as well as to contract with any person, Com- 
pany or corporation to furniah water for such purposes, and may conitact with 
or grant to any person, Company or corporation the right to lay and maintain 
water mains under, along, upon and aeross the streets and alleys and other 
public 0'ounds of such city for the purpose of eoni>eying water to any city 
in this state or any other state. And in case the mayor and conncil shall grajt 
or shall hâve heretofore granted to any person, company or corporation the 
right to construct and maintain water works for the use and benefit of the 
city, shall contract or hâve heretofore contracted with any person, company 
or coi-poration to furnlsh water for such purposes; the mayor and council shall 
hâve the power to levy annually on ail the liroperty of said city, taxable ac- 
cordlng to law, a tax in addition to other taxes, not to exceed two mills on 
the dollar in any one year for that purpose, and to pay said person, company 
or corporation in full for such year for water furnished to such city." 

Obviously this section contemplâtes two distinct matters: One, 
the construction of waterworks and the laying of pipes within the 
city for the supply of the city ; and the other, that expressed in the 
clause in italics, — the laying and maintaining of water mains for the 
purpose of conveylng water to a city in another state. The 
one is for the benefit of the city itself, while the other is for 
the accommodation of a city in another state. Each is independent 
of the other. The considérations justifying and the limitations ap- 
propriate to the one hâve no application to the other. They would 
naturally be placed in separate sections, if not in separate acts. In- 
deed, it is stated that the section was made ont of two bills, Con- 
solidated in the course of passage through the législature. The 
grant of power in this section is gênerai, and without limitation. If 
this were the only section beariog on the matter, it would be beyond 
question that the city had the power to make a permanent contract 
for the use of its streets. But it is insisted that section 4 imposes 
a limitation, and a hasty reading gives countenance to such conten- 
tion. The section commences in this way: 

"No grant or contract provided for in the preceding section shall continue for 
a longer period than twenty years; and any such grant or contract may be 
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terminated at any time after the expiration of ten years fpom the maklng 
of the same, or such less time as may be fixed at the time of making such 
grant or contract; and the city may acquire title to the waterworks property, 
and ail the rights, privilèges and franchises thereto pertalning In the manner 
followlng: The clty may, at any time after the expiration of ten years, from 
the making of such grant or contract, or after the expiration of such less 
time as may be stipulated in the franchise or contract, file a pétition in the 
district court of the county in which such dty is sltuated agalnst the owner 
or owners of such waterworks and ail others Interested thereln, whlch pétition 
shall contaln a gênerai description of the waterworks property, praying that 
the city may be permltted to acquire tltle thereto in the manner provided for 
In this act" 

Then follow provisions for notice, hearing, appraisement, and 
other proceedings, culminating in a deposit by the city of the amount 
of the award with the treasurer of the county, for the use of the 
owners or others interested in said works; and after them thèse 
words: 

"From the time of the making of such deposit with the county treasurer, the 
city shall be the absolute owner of the entire waterworks property, and ail 
rights, franchises, and privilèges thereunto perta,inlng, free and clear of the 
clalms of ail persons theretofore interested thereln." 

Now, wMle the flrst clause in this section, which reads, "no grant 
or contract provided for in thé preceding section shall continue for 
a longer period than twenty years," is broad enough to include, not 
merely grants and contracts for the construction of waterworks and 
the supply of the city with water, but also contracts for laying and 
maintaining water mains for the purpose of conveying water to a city 
in another state, yet, on careful examination, it will become very clear 
that such breadth of meaning is limited by the subséquent language 
of the section. Tîie clause just quoted does not stand as an inde- 
pendent and separate provision, but is connected by the copulative 
conjunction "and" with succeeding provisions, and, as thus con- 
nected, must apply to the same subject-matter. Hence it is that 
grants and contracts, whose duration is limited, are those for the con- 
struction of waterworks and the laying of pipes to supply the city 
with water. The whole section contemplâtes but one thing, and 
that is the acquisition by the city of its water-supply System, and 
it would be resting upon the letter to hold that such single clause, by 
reason of its gênerai words, includes other matters and other con- 
tracts than those within the scope of the balance of the section. It 
is famUiar law that a thing may be within the letter of the statute, 
and yet not within the statute, because not 'within its spirit, nor 
within the intention of its makers. See Ohurch of Holy Trinity 
V. U. S., 143 U. S. 457, 12 Sup. Ct. 511, and cases cited in the opinion. 

It is unnecessary to rest upon the history of the passage of this 
act through the two houses of the Kansas législature. It is enough 
to compare the two sections. While section 3 includes two distinct 
matters, section 4 treats of but one. Ail its sentences and parts 
of sentences must be taken as a déclaration of the will of the légis- 
lature in respect to that matter. It must undoubtedly be so con- 
strued as to completely effectuate the manifest purpose of the law- 
making body, but to carry its opération further would be, not the 
upholding of a statute, but in reality the enactment of a law, — 
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jndicial législation. ObTÎously the législature thought it wise to 
reserve tothe city the right to acquire its own water-supply System, 
but it would be ungracious to hold that it meànt to gire to tbe city 
the power to break up the water-supply System of another city in 
a neighboring state. Of what profit can it be to a city in Kansas 
to injure a city in Missouri, and what will justify an imputation of 
an intent on the part of the législature of Kansas to empower any 
of its cities to do such an injury? While, of course, the city coun- 
cil could not, by its own action, enlarge the powers giyen it by the 
législature, yet the ordinance which it enacted shortly after the pas- 
sage of this act may be considered in the light of a cotemporaneous 
construction of its scope and meaning. I am clearly of the opinion 
that the ordinance is within the power given by the act, and secures 
to the Company and its assigns a permanent right. 

With référence to the other matter, it appears that in the first in- 
stance the supply station for Kansas City, Kan., was near the mouth 
of Jersey creek; that afterwards the same interest, controlling 
the waterworks System of Kansas City, Kan., and Kansas City, Mo., 
constructed a supply station at Quindaro, from which alone the 
two cities hâve been supplied. The légal title to this property is 
in the Metropolitan Water Company, and unquestionably its deed 
conveys such légal title to the grantee named therein, Kansas City, 
Mo. The claim is that, the title being in a Kansas corporation, and 
the Works having been constructed as a part of the waterworks 
System, and with the view of supplying Kansas City, Kan., with 
water, the property is held by the corporation subject to the duty 
of continuing such supply, and therefore that the conveyance of 
the légal title to Kansas City, Mo., conveys property burdened with 
a perpétuai use, and is not a compliance with the decree of the 
court, which provided that it should receive its waterworks System 
free of ail incumbrances. It is claimed, on the other hand, that 
the Jersey Creek supply station is adéquate for the présent needs 
of Kansas City, Kan.; that the distributive System of that city 
can be connected with it, and without any trouble whoUy sep- 
arated from the main flow Une Connecting the Quindaro supply 
station with the distributive System of Kansas City, Mo.; and 
that then ail claims of rights of Kansas City, Kan., to the Quindaro 
supply station, or any use or beneflt thereof, will be gone. While 
such séparation can undoubtedly be made, and easily made, yet I 
am not satisfled that the claim as to the sufQciency of the supply 
station at Jersey creek can be sustained. The right of Kansas City, 
Kan., it is true, is not to hg,ve the présent Quindaro works per- 
manently used for its beneflt, but its right is, as against the water 
Company, to compel the latter to hâve somewhere an equally satis- 
factory supply station. There is in none of the ordinances of or 
contracts entered into between Kansas City, Kan., or any of the 
cities which were Consolidated into it, and the waterworks Com- 
pany, or its predecessors, anything that subjects the particular 
supply station at Quindaro to the uses of Kansas City, Kan. Hence, 
the waterworks company can convey to Kansas City, Mo., a full, 
légal, and unincumbered title to that supply station, provided it 
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«hall secure to Kansas City, Kan., another supply station adéquate 
to the needs of that city. The waterworks company représenta 
that it has purchased grotind near its présent station at Quindaro, 
and a right of way therefrom, and that it can, if required, construct 
both such needed" supply station and a flow line therefrom to Kan- 
sas City, Kan. It says it has not done so because of the complica- 
tions attending this litigation and the uncertainty as to its resuit. 
-Giving to this excuse ail the Weight to which it can reasonably be 
entitled, it does not relieve the situation from the fact that Kansas 
City, Kan., has for the présent, at least, an équitable claim upon 
the Quindaro station for the supply of water to its uses. Still, I 
think it is sufBcient to justify the court, inasmuch as tbe légal 
title passes by the conveyance from the waterworks to Kansas City, 
Mo., in overruling the exception, on condition that satisfactorj' 
«eciu-ity is given for the construction of a proper supply station for 
the wants of Kansas City, Kan., but only upon condition that such 
security is given. Since the argument made on thèse exceptions, 
I hâve received a brief from the waterworks company suggesting 
two or three ways in which adéquate sécurité' can be given for 
compliance with such condition. I do not know whether the city 
has fully considered the suggestions in such brief, and the varions 
plans mentioned therein were not discussed in the argument; so 
I do not think that at présent I ought to pass upon the sufficiency 
of either of the plans suggested. Ail that I am at liberty now to 
décide is that the exceptions must be sustained, unless there is pro- 
vided by the waterworks company security satisfactory to the city, 
or, if objected to, approved by the court, that within such reasonable 
time as may be agreed upon or fixed the waterworks company 
shall provide a supply station and a flow line Connecting it with 
the distributive System of Kansas City, Kan., which shall be fully 
adéquate to the needs of that city. Thus much I décide as a judge. 
May I be pardoned if I stop in the course of this opinion, and 
speaking, not as a judge, but as a friend, say that it seems to me 
hère is a contingency in which the three parties interested, to wit, 
Kansas City, Mo., Kansas City, Kan., and the waterworks company, 
ought to enter into a mutual agreement obviating the présent con- 
struction of such second supply station. According to the testi- 
mony, which is not questioned, the présent supply station is adé- 
quate for the wants of half a million of people, — more, probably, 
than will be gathered about the mouth of the Kaw for the next 
quarter of a century. The construction of a second supply station 
is theref ore, for the présent, an unnecessary expense. If the three 
parties mentioned should enter into an arrangement by which the 
présent works could be used for the supply of both cities; Kansas 
City, Mo., owning the supply station, would receive some compensa- 
tion for supplying Kansas City, Kan., and in this way make an 
addition to its revenues. Kansas City, Kan., would receive, as at 
présent, and without additional cost, its full supply of water,. and 
at the same time if, during the life of its contract with the water 
works company, it should décide to purchase the waterworks plant, 
would hâve less mohey to pay, because there would be less of prop- 
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erty te purchase than if a new supply works were now to be con- 
structed; while the waterworks company, in lieu of adding to its 
indebtedness by the cost of the new works, would simply make an 
anniial payment ont of its revenues for the water by it received 
from this station for the supply of Kansas City, Kan. I speak of 
this simply as a friend to the parties, and, although I am conscioua 
that no little irritation and feeling hâve grown up between Kansas 
City and the waterworks company ont of the présent litigation, I 
cannot but think that a little reflection on the part of ail will con- 
vince that some such arrangement is bénéficiai to ail, and should 
be entered into. 

Having said this mueh, I return and reiterate the proposition 
which, as a judge, I décide, that if no arrangement of this kind ia 
made (and no court can compel parties to make a contract), the 
waterworks company must give satisf actory security for the con- 
struction of a second supply station for the beneflt of Kansas City, 
Kan., or this exception to the title will hâve to be sustained. 

I come now to the exceptions running to the matter of incum- 
brances. When the deposit of the title papers was made, an order 
was entered by this court that the |3,000,000, the purchase price, 
and also the hydrant rentals, should, when paid to the clerk of this 
court, be forthwith transmitted to the Central Trust Company of 
New York. The thought was that it was entirely immaterial to the 
city what arrangement was made between the holders of the in- 
cumbrances, and, if they had agreed among themselves that the 
money should be put in the custody of the Central Trust Company 
for distribution, that was sufflcient. A motion was immediately 
made by the city for a modification of this order, and on December 
17th it was modifled so as to direct — First, the payment to the Farm- 
ers' Loan & Trust Company, the trustée in the flrst mortgage or deed 
of trust, on the Missouri Property, of a sum suiïicient to discharge 
the principal and accrued interest thereof ; and, secondly, the pay- 
ment of the balance to the Central Trust Company, with a réserva- 
tion of the right and power, upon an objection by intervention of 
any creditor of the waterworks company, to withhold from the opéra- 
tion of the order a sum sufScient to provide for the payment of such 
creditor. On the argument of thèse exceptions, it was stated that 
some of the later bondholders do not agrée to the arrangement 
which has been attempted to be made, and an intervening pétition 
was presented in behalf of one of them. 

It is undoubtedly true that it îs a matter of no concern to Kansas 
City how the money whieh it pays is distributed among the various 
lien holders, if the liens on the property are discharged; but it is 
important to the city that those liens should be legally and fully dis- 
charged, and that it should not in the future be subjected to the dé- 
fense of suits brought by various bondholders, claiming that their 
bonds hâve not been paid, and that they still remain liens upon the 
waterworks property. And it ought not to be compelled to trust to 
a third party, with whom it has no dealings, and over whose con- 
duct it has no control, and whose right to enter satisfaction of the 
liens is not at the time, and under the circumstances of payment, 
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beyond question, to distribute the money which it pays among the 
lien holders in such. a manner as to relieve the city and the property 
from further liability. The city is justifled in insisting that the 
court shall see that lie money it pays is so applied as to remove ail 
outstanding liens upon the property. As the flrst mortgage or trust 
deed — ^that to the li^armers' Loan & Trust Company — is by its terms 
now due and payable, as it is entitled to be paid in fui], and the 
trustée is authorized on behalf of the bondholders to receive pay- 
ment and enter satisfaction, I see no objection to the flrst part of the 
modifled order of December 17th, — that part which directs the pay- 
ment to such Loan & Trust Company of the full amount of the princi- 
pal and interest. The order should, however, provide that the pay- 
ment be made upon the receipt of a satisfaction pièce, fully releas- 
ing and disoharging the property from the lien of such a mortgage or 
deed of trust; When the trustée shall hâve executed such a release, 
and received payment of the principal and interest, the bondholders 
can hâve no further reconrse against the property, but must look to 
the trustée for the moneys which by the terms of the contract are 
payable to it for them. With regard to the latter part of the modi- 
fied order, I am of opinion, as I intimated on the argument, that 
some additional provision should be made for the protection of the 
city. The balance of the money payable by the city is not sufiScient 
to pay off the other liens in full ; there has to be some scaling of 
claims. If ail of the subséquent lien holders had entered into an 
agreement in respect to the amounts they are to receive, and the 
party to whom the money should be paid, it might be sufficient to 
direct simply the payment to such party; but in view of the fact 
that, as at présent advised, ail hâve not entered into any agreement, 
I am of opinion that the latter part of the order should be further 
modifled, and that some one should be appointed as représentative 
of the city to act in conjunction with the Central Trust Company. 
Fortunately, there is in Kansas City a gentleman whose character, 
abilities, and expérience are such as to be a guaranty to the city that 
its interests will be protected, and whose réputation as a lawyer 
and jurist has become so far national that no bondholder, and no 
financial institution in the country, can hesitate to hâve him take 
part in the distribution of any sum of money. I refer to ex-Chief 
Justice Black, of the suprême court of the state of Missouri, and, if 
he will accept the appointment, au order may be entered designat- 
ing him aa a commissioner to act on behalf of the city, and providing 
that no money shall be paid except upon a check countersigned by 
him, and directing him to act in conjunction with the Central Trust 
Company, the party named by at least the majority of the subséquent 
lien holders, in distributing the money according to the terms of the 
agreement, ail the time reserving a sufficient amount to satisfy the 
claims of those lien holders who do not enter into the agreement. 
I hâve no doubt that Judge Black's wisdom and expérience will 
greatly facilitate the closing up of this matter. He will, of course, 
see that proper releases are executed by the varions trustées and 
filed in the proper ofiQces. By this arrangement the objections to 
the sufficiency of the releases tendered may be avoided, and at the 
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same time the rights of both parties be fully protected. The détails 
of this order can doubtless be arranged by coûasel. If not, tbey 
will be settled by one of the judges of this court I think thls is ail 
that need be said in référence to the matter of the exceptions. The 
Company has flled a motion for an order on the city to pay orer the 
past-due hydrant rentals, or some portion thereof. I think they 
should be paid, but, as possibly the whole matter may be closed up 
shortly, I simply continue the motion for such order for 60 days. 

PHILIPS, District Judge, concurs. 



SAGADAHOO LAND CO. v. EWING et al. 
(Circuit Court of Appeals, Sixtli Circuit. February 5, 1895.) 

No. 247. 

Rescission of Contract— Delat. 

Rescission of a contract for purchase of lots of uncertaln value, dépend- 
ent on a spéculative enterprise, asked because of false représentations, 
wlU not be granted where suit is not brought till three and a half yeara 
after maklng the contract, and two years after the falslty of the repré- 
sentations must hâve been known, and the delay Is unexplalned. 

Appeal from the United States Circuit Court for the Southern 
Division of the Eastern District of Tennessee. 

Suit by the Sagadahoc Land Company against Boyd Ewing and 
others for rescission of contract and otlier relief. 

This is an appeal from a decree dismissing appellant's bill on de- 
murrer. The question is, theref ore, whether a case for équitable 
relief was made on the face of the bill. 

The appellant was an unlncorporated association of persons resldlng In 
Maine, who joined In the bill and appeal as indlviduals. The défendants were 
the CardifC Coal & Iron Company, a corporation of Tennessee; Boyd Ewing, 
receiver of the company's assets, appointed by the court below In another ac- 
tion; and 12 or more other persons chàrged In the bill wlth having organized 
the CardlfC Company. On October 9, 1893, the eomplalnants filed their blU on 
behalf of themselves and ail other creditors of the Cardlff Company. The 
bill averred that the organizers of the Cardiff Company obtalned contracts for 
the purchase of large quantlties of land in three of the eastern counties of 
Tennessee, and that such interests as were thereby acquired were vested in 
one of their number. That they then determined to sell the land in town lots, 
and sought to induce thelr ijurchase by circulars and advertisements contaln- 
îng material misrepresentations. That thèse misrepresentations were— First, 
that the Cardiff Company was an Incorporated company wlth a capital of 
$5,000,000, and a charter carefully drawn by skilled attorneys (when, as a 
matter of fact, the company was not organized until the day of the sale of lots, 
Aprll 22, 1890); second, that the company had ?;i,000,000 in cash, whichhad 
been set apart and apiDroprlated for the purpose of making vast improvements 
on the land of the company In the city oî Cardiff, where the lots were sold; 
third, that the company had ail arrangements made speedily to carry out ail 
the improvements and establish great Industries at Cardiff; fourth, that the 
proceeds of sale would be also used In carrylng out the plan and induclng 
immigration, so as to make Cardiff a town of 5,000 Inhabitants aud enhance 
the value of the lots; and, flfth, that the enterprise was backed by capitalists 
of large means and expérience at or near Cardîff. That ail thèse représenta- 
tions were false. That the company never had but $140,000, and this sum 
It spent in advertising. That the eomplalnants, relying on thèse représenta- 
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tions, were induced by Rice, the vice président of the défendant company, to 
buy six lots for $18,300, by hls agreement to pay $5,000 of the purchase 
priée. Tliat Rice gave à pretended note for bis sbare to the company, with 
the secret vmderstandlng that it was not a real obligation. That the land 
orlginally purchased for the company was transferred to it by H. C. Young 
(in whose name It had been taken for the organization) in considération of 
$300,000 in cash and ail the 50,000 shares of stock in the company, except 
enoTigh to qualify the other défendants as directors. That by this transf er 
the stock was declared paid up. That H. 0. Young's title to much of the land 
conveyed by him bas entirely failed. That platted streets hâve been fenced 
up,aiid town lots bave been devoted to agricultural purposes. That in no other 
way than as above stated bave the stock subscriptions been paid, and that 
the pretended considération received in payment of the subscriptions bas failed 
utterly and was grossly Insufflcient at the time. That, by the charter of the 
Cardiff Company, Its directors are personally liable for any fraud practlced in 
the sale of lands by the company, and that complainants seek to hold the di- 
rectors in this blll liable for the losses sustained by complainants through the 
frauds above descrlbed. That complainants, by reason of the f aise représenta- 
tions by whlch they were induced to purchase lots in Cardiff, are entitled to 
bave their contracts of purchase rescinded, aud a decree for the money paid 
on the contract. The bill then proceeds as a creditors' bill to set forth that 
ail the défendants are indebted to the company on their stock subscriptions, 
but that neither the company nor Kwing, its receiver, bas made any call for 
the same or any attempt to coilect them. That, by collusion with the de- 
fendants, one Bosworth was given judgment against the company, and 
brought a gênerai creditors' bill In the court below, and had a receiver ap- 
poiuted. That, by fraud, the défendants, who are really Indebted to the com- 
pany, bave made it appear to the court and its master that they are large 
creditors. That the défendants bave bought in ail the land of the company 
at a sale made by the receiver in that action. That the défendants who se- 
cured decrees in their favor for flctitious daims against the land company 
bave transferred the same, to delay and defeat the claims of bona fide cred- 
itors of the company against them. 

The prayer of the bill Is as follows: "Premises considered, complainants 
pray leave of the court to flle this blll; that they may be allowed to file this 
as a gênerai creditors' bill, in behalf of themselves and of ail other creditors 
of the sald the OardifE Coal & Iron Company, and that the bill be by your 
honors sustained as such; that copy and process issue, according to the rules 
of this court; and that défendants answer ail allégations hereof fully and 
truly. They further pray that the debts reported to and decreed in favor 
of nonresident défendants, hereinbefore named, be attached and held subject 
to the orders of the court; that an assessment of stock sufficient to pay ail 
debts of the corporation be made and collected; that, if necessary, the receiv- 
er in sald cause of George F. Bosworth v. The Cardiff Coal & Iron Com- 
pany et al. be made receiver in this cause, or a new receiver be appointed, and 
that the receiver be authorized, empowered, and directed to bring suit in for- 
eign courts to coilect assessments, or, if necessary, that complainants' con- 
tract of sale be rescinded, and that they bave decree for moneys paid out 
and expended on said purchase; that ail assets and debts be marshuled and 
offsets be made and priorities declared, and said corporations wound up and 
gettled, and to this end that ail necessary orders be made, process issue, and 
accounts taken. They pray that the pretended transters and assignments by 
Cordley & Co. and Frank B. Cordley to défendants Geo. K. Nolte and A. E. 
Green be decreed to be a fraud, and doue for the purpose of defrauding 
the complainants and others having claims against them, and that sald prop- 
erty be held subject to the further orders of the court, as the rightis of com- 
plainants and others may appear on the final hearing of this cause, and, if 
complainants hâve in anythlng mistaken their remedy, then they pi-ay for 
8Uch other, further, and différent relief as they may be entitled under the 
facts and in equity and good conscience." 

The défendant the Cardiff Coal & Iron Company, and Boyd Ewing as receiv- 
er, filed a demurrer to the bill, as follows: "The demurrer of the Cardiff Coal 
& Iron Company and Boyd Ewing, receiver, to the bill filed against them and 
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otheps In the above-entlûed cause: Thèse défendants the sàld compàny and 
the sàid Ewlng, recelver, not confessing any or ail of the matters and thlngs 
In the biU of complalnt contained to be true as alleged therein, do demur to 
sald blll, and the separate part of the same, and for cause thereof assign and 
show: (1) That the bill does not state such a case nor contain any matter 
of equlty entltUng the complainants to any relief agalnst thèse défendants. 
(2) That the blll Is multifarious, wlth mlsjoiuder of parties, In the fôUowIng 
particulars, to wlt: The bill is brought as a gênerai creditorS' bill to collect 
unpaid subscriptlons and other assets, wind up the défendant company, and 
distribute its assets; and àlso brought as an indivldual blll by complainants 
as lot purchasers, to rescind and cancel their contract for pnrchase and to 
recover bacli purehase money,— the two causes of action, in purpose and 
effect, belng wholly separate, indépendent, and antagonlstic. (3) That so 
much of the blll as is flled as a gênerai credltors' bill Is not flled by any 
créditer at ail, and so by no one of the class by whom it is brought (4) That 
as credltors' bUl It fails to show that complainants hâve any judgment, or 
even that they are simple contract credltors, without which this part of the 
bill cannot be malntalned. (5) That as credltors' bill it appears that there 
Is already pendlng a gênerai credltors' bill, under which défendant Ewlng Is 
receiver, and another such blll in same court agalnst same company cannot be 
maintalned. (6) That so much of the bill as seeks rescission of complainants' 
contract of purehase shows the défendant company Is Insolvent, and in 
hands of the receiver, and belng wound up, after which this right is gone. 
(7) That the same part of the blll shows the sale was early in 1890, and 
shows no excuse for not bringing this bill at an earller date, and so much of 
the blll présents a clalm stale and barred by lâches, this belng spéculative 
property; that so much of the bill as prays rescission shows that the repré- 
sentations complalned of were not of facts on whleh complainants might rely, 
but were spéculative and promissory in nature and effect" The circuit court 
flustained the demurrer, and dlsmissed the bilL 

John W, Yoe, John F. McNutt, and Tully R Cornick, for appellant 
Pritchard & Sizer (Clark & Brown, of counsel), for appellees. 

Before TAFT and LURTON, Circuit Judges, and SEVEEEKS, 
District Judge. 

TAFT, Circuit Judge, after stating the case, deliTered the opinion 
of the court. 

We may concède, without deciding, that the fact that the court 
below had talîen possession of ail the assets and property of the 
Cardiff Company by a receiver, and was in the course of adminis- 
tering its estate under a gênerai credltors' bill, gave the court ancU- 
lary jurisdiction to hear and détermine a controversy like that 
sought to be raised by this biU, without regard to citizenship of 
the parties; for, admitting the jurisdiction, it is manifest that, on 
gênerai principles of equity, the court was right in dismissing the 
bill. The complainants had no standing at ail to seek the relief 
they prayed, except on the theory that they were credltors of the 
company. They could not be creditors until the contract for the 
purehase of lots from the company, by the terms of which they were 
debtors and not creditors, was rescinded. Therefore, if their bill 
fails to state a good case for rescission, they must go out of court. 
They base their right to rescind on the falsity of représentations 
made in March, 1890, and inducing their purehase in April following. 
They did not file their bUl to rescind for three years and a half there- 
after, The lots which they bought were of uncertain value, change- 
able from month to month, and dépendent on the success of a 
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manifestly spéculative enterprise. It was their duty, as soon as 
tiiey leamed that fraud had been practiced on them, at once to give 
notice of rescission and seek relief in the courts. There is not a 
Une in the bill giving any reason for tb.eir delay in taking thèse 
steps. They waited, indeed, until after the court below, in another 
action, had taken possession of the assets under another creditors' 
bill, and had sold the property of the company under its decree, be- 
f ore asserting their right to rescind and to be considered creditors. 
The bill shows the coUapse of the company by the appointment of 
a receiver and the abandonment of its enterprise, at least two years 
before the filing of the bill in this case. Certainly, if there had been 
any fraud in the sale of lots in April, 1890, the complainants were 
put on inquiry as to its existence. The proceedings in the other 
creditors' bill and the appointment of the receiver so affected the 
enterprise in which the complainants had embarked that they could 
not hâve been ignorant of them. Foster v. Eailroad Co., 146 U. S. 
88, 13 Sup. et. 28. Under such circumstances, a delay of three years 
and a half, before attempting to rescind, cuts ofif the right to do so, 
even if it existed originally. "A delay which might hâve been of 
no conséquence in an ordinary case may be amply sufficient to bar 
relief when the property is of a spéculative character, or is subject 
to contingencies, or where the rights and liabilities of others hâve 
been in the meantime varied. If the property is of a spéculative 
or precarious nature, it is the duty of a man complaining of fraud 
to put f orward his complaint at the earliest possible time. He can- 
not be allowed to remain passive, prepared to afQrm the transaction 
if the concern should prosper, or to repudiate it if that should prove 
to be to his advantage." Hayward v. Bank, 96 U. S. 611-618; Oil 
Co. V. Marbury, 91 U. S. 587; Grvmes v. Sanders, 93 U. S. 55; John- 
ston V. Mining Co., 148 U. S. 360, 13 Sup. Ct. 585; Mining Co. v. 
Watrous, 9 C. C. A. 415, 437, 61 Fed. 163. If any cause of action 
exist in favor of the complainants against the directors of the com- 
pany for fraudj this must be asserted by action at law. For thèse 
reasons we are of opinion that, on the face of the bill, complainants 
were not entitled to rescission because of unexcused delay, and there- 
fore that the bUl was rightly dismissed on demurrer. The decree 
of the circuit court is afifirmed. 



MBYER et al. v. KUHN et al. 

(Circuit Court of Appeals, Fourth Circuit February 5, 1895.) 

No. 86. 

Service of Procbss— Publication— Efpbct of Misnomeb. 

When constructive service by publication is substituted by statute in 
place of Personal citation, a strict compliance with statutory provisions 
is exacted, and It is essentlal that the publication shall correctly state the 
parties to the suit and their names. Accordingly hdd, that a publication 
of a summons to "Sarah E. Meyers" was not notice to one "Elizabeth 
Meyer" of the pendency of a suit against her, though coupled with a sum- 
mons to the "unlsnown heirs of Henry Meyers, deceased," Elizabeth Meyer 
v.65F.no.7 — 4:5 
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bçipg, In fact, the wldow of one Henry Meyer, who left surviving certain 
children and heirs, and that a decree, rendered on default upon such 
summons and publication, was not binding on sald Elizabeth Meyer. 
2. Samb — Validtty op Jddgment. 

Where a bill bases the plalntiffi's claim upon a tax deed, purporting to 
conyey the entire interest in certain real estate, and the decree based on 
such bill is not binding upon the owner of a life Interest in such property, 
because o( defects In the publication of the summons, It cannot bind the 
owners of the estate In remainder, 

8. Bquitt Pracïicb — APFmMATivs Relief upon Answbr — PK0CEi«s — Wbst 
V lEGiNiA Code. 

Code W. Va. c. 125, §§ 35, 57, provides that the défendant in a suit in 
equity may seeli afflrmatlTe relief against the plalntifC or a codefendant 
by answer, with tbe same efCect as by a cross bill, and that, when this Is 
done, the case shall be decided upon the same principles as if a cross bill 
had been filed. The Code also provides that, in suits in equity, unknown 
and absent défendants may be served by publication in the manner there- 
tn provided. It seems, therefoi-e, that, where a défendant seeks affirma- 
tive relief against his codefendants by answer, but no process Is Issued 
or order of publication taken on such answer against absent derendants, 
such absent défendants are not bound by a decree entered, upon thelr de- 
fault, In favor of the défendant seeking such relief by hls answer. 

4. Tax Sales— Validitt of Deed— West Virhinia Statute. 

TJnder the statutes of West Virginia relative to tax sales and returns 
of dellnquent lands, as interpreted by the courts of that state, a bill 
charging that the return of the sheriff of the list of dellnquent sales, in- 
cluding certain land in controversy, was not filed and recorded wlthln 
the tlme prescribed by law, that the affldavit annexed to the return was 
defective in certain specified points, that the complainants hâve re- 
deemed the land, and that the claimant under the tax sale had actual 
Personal knowledge of such rédemption before taking his deed, and seek- 
ing to set aside such sale and deed, is good on demurrer. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

Tliis was a suit by Elizabeth Meyer, widow of Henry Meyer, de- 
ceased, and Hannah E. Forbes, Emily A. King, and Levina R. Con- 
row, children, heirs, and distributees of the estate of Henry Meyer, 
deceased, against James I. Kuhn, Samuel S. Vinson, John N. Hauser, 
and Charles R. Henderson, to remove a cloud upoif title to real 
estate. A demurrer to the bill was sustained, and complainants 
appeal. 

Appellants, describing themselves as "Elizabeth Meyer, widow of Henry 
Meyer, deceased, and executrix of the last will and testament of Henry 
Meyer, deceased, and Hannah E. Forbes, Emily A. King, and Levina R. Con- 
row, children, heirs, and distributees of the estate of Hem-y Meyer, de- 
ceased, ail of the city of New York, and résidents and citizens of the state 
of New York," filed their bill against "James I. Kuhn and Samuel S. Vinson, 
citizens and résidents of the state of West Virginia, and John N. Hauser and 
Charles R. Henderson, citizens and résidents of the state of New Jersey," 
in the circuit court of the United States for the district of West Virginia, 
March 11, 1892, and a substituted bill, November 16, 1892. The bill charged 
that Henry Meyer, of New York, the husband of Elizabeth Meyer, and father 
of the remaining plalntlfCs, owned an undivided one-half interest in and to a 
number of tracts of land In Wayne county, W. Va.; that Meyer died in 
June, 1875, testate, and his will was duly proved, probated, and filed, whereby 
he devised and bequeathed ail his real estate and personal property to hia 
wife, the said Elizabeth Meyer, for life and during widowhood, but, in case 
of remarriage, then one-fourth thereof for life, with remainder to his three 
daughters, Hannah, Emily, and Levina, and appointed his wldow as ex- 
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eeutrlx, wlth express polver to sell or dispose of the real estate, or any por- 
tion thereof, In her discrétion, at sueh priées and upon such terms as she 
mlglit deem best. Tlie bill furtlier alleged tliat, upon the deatli of Meyer, 
plaintiffs became seised and possessed of the lands in question, and paid ail 
the taxes thereon, up to and including the year 1880. That In 1882 plain- 
tiffs owned an undivided one-half interest; défendant Hauser, an undivided 
one-eighth; défendant Henderson, an undivided one-fourth; John Phillips' 
heirs, an undivided one-eighth. That for the years 1881, 1882, 1883, and 1884 
an undivided five-eighths interest in the tracts was taxed as belonging to the 
estate of Meyer. That the taxes were not paid, and the entire tracta were 
returned delinquent, regularly proceeded against, and sold December 14, 1885, 
and bought in by the state. That afterwards the sald tracts were reported by 
the State auditor to the commissioner of school lands of Wayne çounty, in 
which the tracts were situated, and the commissioner began proceedings 
against said lands to procure their sale for the beneflt of the school fund 
of the State, as provided by law. That thereupon plaintiffs John Phillips' 
heirs, Hauser, and Henderson filed their pétition, setting up their title to the 
lands so being proceeded against, and asked to be allowed to redeem the 
eame, and such proceedings were had as resulted in petitioners paying the 
taxes, interest, and damages due on the land so forfeited and sold, up to 
and including the year 1888, and upon the payment so made an order was en- 
tered by the circuit court of AVayne county on February 14, 1889, allowlng ré- 
demption, and the clerk was directed to certify a copy of the order to the 
clerk of the county for record, so that the said lands might be entered upon 
the records of the coanty for taxation, which _ was done, and the order duly 
recorded. Plaintiffs further averred that they and their joint tenants were 
thereby fully reinstated in ail their rlght, title, and interest in the said 
lands; that thereafter the helra of Phillips sold and conveyed their interest 
to Samuel S. Vinson, and that plaintiffs, with said Vinson, Henderson, and 
Hauser, were the actual, légal, and équitable owners of the said tracts of 
land. The bill then alleged that, during the forfeiture for the nonpayment 
of taxes for the years 1883 and 1884, the five-eighths interest therein was er- 
roneously placed on the land bool^s of Wayne county, and charged wlth taxes 
for 1885 In the name of Henry Meyer's estate, and erroneously returned de- 
linquent for the payment of taxes for 1885; and afterwards, on November 5, 
1887, said interest was sold at delinquent sale, and purchased by défendant 
I\;uhn at $43.09, and by deed of December 2, 1889, conveyed to him. That 
tliereafter défendant Vinson, unknown to plaintiffs, brought a suit for par- 
tition of the tracts of land among the various owners, "making the said 
Kuhn and thèse plaintiffs parties to the said suit, witbout seeking to settle 
who was entitled to the undivided five-eighths Interest, but stating that he 
was the owner of one-eighth, Charles E. Henderson of one-fourth, your orators 
of one-half, and J. N. Hauser of one-eighth," That such proceedings were 
had in the circuit court of Wayne county in that suit as resulted in a decree 
of partition of the said land, one-eighth to Vinson, one-eighth to Hauser, one- 
fourth to Henderson, and one-half to the Meyers estate or Kuhn, but with- 
out decreeing that Kuhn had title to the one-half belonging to plaintiffs. That 
after the decree orderlng a partition was entered, plaintiff in that suit and 
Kuhn had the commissioners allot and lay off the land in parcels, and after- 
wards, witbout any amendment of the bill or proceedings, had another decree 
entered decreeing that Kuhn owned one-half, Hauser one-eighth, Henderson 
one-fourth, and Vinson one-eighth, a copy of the record of said partition suit 
being filed as an exhiblt, and prayed to be taken as a part of the bill. That 
afterwards Kuhn, by deed dated June 27, 1891, qultclaimed to Vinson the 
surface interest in a parcel of the land, reserving the minerais, "of none of 
which proceedings did yovir orators hâve notice, nor did they ever assent to 
said partition, but that the said James I. Kuhn is now endeavoring to assert 
his said title to the one-half interest of thèse, your orators, in said land, 
and claims to own and hold the same." The bill then set up various grounds 
upon which It was charged that the tax sale and conveyance to Kuhn were 
Invalid; stated that their one-half interest was worth at least $5,000; and 
averred that. at the time "the said Kuhn bought the pretended title to said 
land, he knew ail the facts connected with the matter"; that at the time he 
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obtalned the deed for sald Interest In thé land, bo purchased by him at the 
dellnquent tax sale as afçresaid, he knew that the owners "had paid ail the 
taxes due on said land, and redeemed the same, and that he took the same 
with full knowledge that the land had been redeemed, and had actual Per- 
sonal knowledge of the fact that said order of February 14, 1889, was made 
and entered by the circuit court of Wayne county, and that the taxes were 
ail paid by the true owners, who had a title thereto superior to his (said J. 
I. Kuhn's) claim, and to ail other daims, and that he was a purehaser by his 
own wrong, with full notice and knowledge." Plaintiffs tendered to Kuhn 
the full amount of the purchase money he paid for the land, with interest 
and costs, though denylng that Ki;hn had any right under the purchase, 
and prayed that the tax deed of October 2, 1889, and the quitclaim deed of 
Kuhn to Vinson of the surface of part of their land, be set aside as clouds, 
and be declared null and void; for an injunction; and that plaintiffs be 
quleted In the possession and title of the one-half interest in said tract; and 
for gênerai relief. 

In the record of the alleged partition suit, annexed to the bill, appeared a 
summons dated January 30, 1891, against "John N. Hauser, Chas. R. Hender- 
son, Sarah B. Meyers, widow, in her own right, and as executrix of the will 
of Henry Meyers, deceased, and the unknown heirs of Henry Meyers, de- 
ceased, and J. I. Kuhn." This summons bore the indorsement of acceptance 
of service by J. I. Kuhn, February 23, 1891, but no return. ,The bill of com- 
plaint of Vinson purportçd to hâve been filed against tlie parties named in the 
summons, and alleged that Vinson was the owner of an undivided one-eighth, 
Hauser of one-eigjith, Henderson of one-fourth, and Meyers in his lifetlme 
of one-half interest in the traits of land, and stated "that he has since died, 
leaving as his widow Sarah E. Meyers, who is the executrix of his will, and 
that the names of the heirs of the said Henry Meyers, deceased, are to the 
plaintiff unknown; that the plaintifE has used due diligence to ascertain their 
names, but has been unable to do so"; and that J. I. Kuhn claims five-eighths 
interest In said land by reason of a tax deed. The bill averred that the 
property was capable of being partitioned, and that partition would be ad- 
vaatageous to the parties in Interest, and prayed for the appointment of 
commissioners, and for gênerai relief. An affldavit of order of publication ac- 
companied the bill, sworn to January 30, 1891, stating, upon information and 
belief, "that John N. Hauser, Charles R. Henderson, Sarah E. Meyers, widow 
of Henry Meyers, deceased, and the unknown heirs of Henry Meyers, de- 
ceased, are nonresidents of the state of "West Virginia." The record showed an 
order at raies on the first Monday of February, 1891, as follows: "Feb- 
ruary Rules, 1891. Sum. Ex. on R. D. Bill flled and O. P. awarded. De- 
cree nisi." The order of publication was as follows: "The object of this 
suit is to partition fourteen tracts of land situate on Kiah's creek, in "Wayne 
county, "West Virginia, and known as the 'Denner Lands.' This day came the 
plaintiff by his attorneys, and upon hia motion, and it appearing from an 
affldavit filed with the paper in this suit that John N. Hauser, Chai-les R. 
Henderson, Sarah B. Meyers, and the unknown heirs of Henry Meyers, de- 
ceased, are nonresident of the state of "West Virginia, it is therefore ordered 
that they do appear hère within four weeks from the first publication of this 
notice, and do what is necessary to protect their interest herein." To this 
was attached the certiflcate of the newspaper publisher, under date May 15, 
1891, "that the order of publication and notice hereto annexed was published 
once a week for fom- successive weeks, commencing on the 5th day of Feb- 
ruary, 1891, in the paper aforesaid." The record thus continued: "And after- 
wards, to wit, at rules held in the clerk's office of the Wayne circuit court on 
the tirst Monday In March, 1891, there was an order made, which order is in 
the words and figures foUowing, to wit: March Rules, 1891. O. P. fully pub. 
and posted. Bill taken for confessed, and set for hearing." On Tuesday, 
May 26, 1891, an order was entered in the suit to the effect that the défendant 
Kuhn tendered and asked leave to file his separate answer to the bill, which 
was granted over plaintifC's objection, and the answer accordlngly flled, and 
plaintiff Vinson replied thereto generally. The answer neither admitted nor 
denied the allégations that Sarah E. Meyers was the executrix of Henry 
Meyers, deceased, or that plaintiff owned an undivided one-eighth of the land. 
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or Hauser one-elghth, or Henderson one-fourth, and alleged that Kuhn was 
seised and possessed of an undivided five-eighths of the land, as would ap- 
pear by his deed therefor dated October 2, 1889, whlch was flled therewith. 
The a-nswer thus coneluded: "This défendant avers that the said flve-eighths 
of sald lands were properly eharged to the estate of sald Henry Meyers upon 
the land books of said Wayne county, and were regularly forfeited and sold 
for the nonpayment of the taxes so assessed thereon, and by his purchasc 
and deed aforesald he became vested with ail the title, right, estate, and 
Interest of said Henry Meyer or his heirs thereln, whether that iuterest and es- 
tate was flve-eighths or one-eighth undivided thereof, and he prays that his 
sald five shares be laid ofl to him In one contlguous boundary, and he will 
ever pray," etc. On the same day, May 26th, an order was entered ap- 
pointing a guardian ad litem to represent the interest of the unknown heirs 
of Henry Meyers, deceased, and an answer flled by hlm committing the 
cause of said heirs to the protection of the court. On the same day a decree 
was entered as follows: "This day this cause came on to be heard upon the 
bill and exhibits herein flled, and the separate answer of J. I. Kuhn, flled here- 
in, and the answer of S. V. Crum, guardian ad litem for the unlinown heirs 
of Henry Meyers, deceased, and it appearing to the court that the process 
herein was returned duly executed on the résident défendant at the March 
rules, 1891, and that an order of publication was duly published and posted 
as required by law as to the nonresident défendants herein, and that the 
bill herein was flled at February rules, 1891, and the same having been reg- 
ularly taken for eonfessed and set for hearing as to the résident défendant, 
and the same is now set for hearing as to the nonresident défendants failing 
to appear, plead, or answer, and, the cause having been fully argued by 
counsel, the court is of opinion that the plalntiff is entltled to the relief 
prayed for in his bill." It was then decreed that the commlssioners thereby 
appointed should "lay ofC and partition said lands as follows: That one- 
eighth thereof be laid ofC adjoining the lands now owned by S. S. Vinson, and 
be assigned to the said S. S. Vinson, one-eighth thereof be laid ofC to John K. 
Hauser, and one-fourth thereof be laid off and assigned to Charles R. Hender- 
son, and one-half thereof laid ofC in one continuous body to J. I. Kuhn, or the 
heirs of Henry Meyers, deceased; and that said commissioners partition said 
land as above ordered, and make report of said partition to this court at the 
présent term thereof." 

On June 2, 1891, the report of the commissioners was flled and conflrmed, 
which report laid ofE certain tracts or parcels of land to Vinson as his 
one-eighth, to Hauser as his one-eighth, to Henderson as his one-fourth, and 
certain tracts or parcels "as the one-half Interest belonging to the heirs of 
Henry Meyers, deceased, or J. I. Kuhn." The order proceeded: "And this 
cause coming on to be further heard upon said report, and the bill and ex- 
hibits flled herein, and the answers of the guardian ad litem and J. I. Kuhn, 
and it appearing to the court that J. I. Kuhn is the owner of that portion 
of sald land assigned to J. I. Kuhn, or the heirs of Henry Meyers, deceased, 
being one-half of ail the lands in the plalntiffs' bill mentioned, it is theretore 
adjudged, ordered, and decreed, that said partition be and the same is hereby 
conflrmed." A eommissioner was then appointed to make deeds, and costs 
decreed to be pald, one-eighth by Vinson, one-eighth by Hauser, one-fourth 
by Henderson, and one-half by Kuhn. Certain proceedings and orders In 
référence to costs of January 28, June 3, and October 1, 1892, also appear. 
Upon the bill of Elizabeth Meyer and otbers in this case, subpoena was duly 
issued and served on défendants Vinson and Kuhn. Thereupon Vinson flled 
his answer to said blU, and prayed as aflirmative relief for an order restrain- 
ing Kuhn from prosecuting a suit he had commenced against Vinson on a 
note given by Vinson for part of the purchase price of land bought by Vinson 
of him, and now in controversy, upon which a restrainlng order was made 
and entered December 14, 1892; and défendant Vinson was given leave to 
file a cross bill asking aflirmative relief within sixty days from date, de- 
fendant Kuhn excepthig. December 6, 1893, défendant Kuhn tendered his 
demurrer to the bill, which was set down for argument, and on December 
7th the demurrer was sustained, and a decree entered dismissing the bill, 
with costs to the défendants, and dissolving the injunction against Kuhn, 
from which decree plaintiffs were allowed an appeaL 
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F, B. Enslow, for appellants. 
J. P. Brown, for appellees. 

Before FULLER, Chief Justice, SIMONTON, Circuit Judge, and 
OBEIS, District Judge. 

FTJLLEE, Chief Justice, after stating the facts as above, deliv- 
ered tlie opinion of the court. 

The demurrer rested, substantially, on two grounds: First, that 
the decree in the partition suit determined the title to the land, and 
must be given effect as a bar; second, if not, that the tax deed to 
Kuhn was valid, and vested title in the lands in Mm, of which he 
was not divested by the alleged rédemption. The circuit court sus- 
tained the demurrer upon the flrst of thèse grounds, and was of 
opinion that complainants should hare proceeded to obtain the Ya- 
cation of the decree in the suit in which it was rendered, as pro- 
vided by statute, and that, so long as they did not so proceed, that 
decree was in full force, and must be respected. By the Code of 
West Virginia it is provided that "in any suit in equity where the 
bill States that the names of the persons interested in the subject 
to be divided or disposed of, are unknown, and makes such persons 
défendant by the gênerai description of parties unknown, on afQda- 
vit of the fact that the said names are unlmown, an order of publi- 
cation may be entered against said unknown parties. * * *" 
And "on afifidavit that a défendant is not a résident of this state 
* * * an order of publication may be entered against such de- 
fendant"; that "every order of publication shall state briefly the 
object of the suit, and require the défendants against whom it is 
entered, or the unknown parties, to appear within one month after 
the date of the flrst publication thereof, and do what is necessary 
to protect their interests." Provision is made for the publication 
of such order "once a week for four successive weeks in some news- 
paper published in the county in which the order is made or di- 
rected," etc.; and for posting the same "at the front door of the 
courthouse of the county where the court is held at least twenty 
days before judgment or decree is rendered" ; and that "when such 
order shall hâve been so posted and published, if the défendants 
against whom it is entered, or the unlcnown parties, shall not ap- 
pear at the next term of the court, after such publication is com- 
pleted, the case may be tried or heard as to them." And it is fur- 
ther provided that "any unknown party or other défendant, who 
was not served with process in this state and did not appear in the 
case before the date of such judgment, decree or order, or the rep- 
résentative of such," may "hâve the proceedings reheard in the man- 
ner and form required * * * and not otherwise," namely, as 
provided in relation to attachments, "he may within one year after 
a copy of such judgment or decree has been or shall be served upon 
him at the instance of the plaintiff, or within five years from the 
date of such judgment or decree, if he be not so served, pétition to 
hâve the proceedings reheard, on giving security for the costs which 
hâve accrued and shall thereafter accrue, and such défendant shall 
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be admitted to make défense against anj such judgment or decree 
as if he had appeared in tbe case before the same was rendered, 
except that the title of any bona fide purchaser of any property real 
or Personal, sold under such attachment shall not be brought in 
question or impeached." Code W. Va. c. 124, §§ 11-14; Id. c. 106, 
§ 25. If the complainants were not proceeded against as parties 
to the partition suit, or if they were, yet, as there was no service 
of process on, nor appearance by, the défendants in that suit other 
than Kuhn, if they were not so proceeded against that the court 
obtained jurisdiction over them, the decree therein could not be 
relied on as a défense to this suit. Judgments and decrees are 
open to collatéral attack when jurisdiction over the subject-mat- 
ter or over the person is wanting, and whatever contrariety of view 
may hâve been expressed as to the conclusiveness, under particular 
circumstances, of the action of courts of gênerai jurisdiction, there 
is no dispute that, when the record affirmatively shows the absence 
of the steps necessary to obtain jurisdiction, the judgment or decree 
may be collaterally overthrown. Under section 1 of chapter 79 of 
the Code of West Virginia, tenants in common, joint tenants, and 
coparceners were compellable to make partition, and the circuit 
court of the county wherein the estate, or any part thereof, might 
be, in exercising the jurisdiction in partition, might "take cogni- 
zance of ail questions of law, affecting the légal title, that may arise 
in the proceedings." By sections 35 and 57 of chapter 125 of the 
Code it was provided that "the défendant in a suit in equity may 
in his answer allège any new matter constituting a claim for affirm- 
ative relief in such suit against the plaintiff or a défendant therein, 
in the same manner and with like efifect as if the same had been 
alleged in a cross bill flled by him therein"; and that, when this 
is done, "the case shall be decided upon the same principles, and 
the same relief shall be decreed in the case as if a cross bill had 
been flled to obtain such relief." 

Assuming that the défendant Kuhn could, under thèse sections, 
hâve had the question of title, as between himself and his code- 
fendants, adjudicated upon an answer, nevertheless his proceeding 
in that regard would be subjected to the same tests as if he had 
sought aiïirmative relief by a cross bill. And it may be said, gen- 
erally, that the appearance of a défendant to a cross bill, as be- 
tween codefendants, should be enforced iii the same manner as the 
appearance of a défendant to an original bill. Eailroad Co. v. Brad- 
leys, 10 Wall. 299; Smith v. Woolf olk, 115 tj. S. 143, 5 Sup. Ct. 1177; 
Beach, Eq. Prac. § 445; and see Conrad v. Buck, 21 W. Va. 396, 
404. This answer of Kuhn was flled on May 26, 1891, the bill hav- 
ing been previously taken as confessed against him, and no process 
was issued or order of publication taken thereon, nor any notice 
thereof given to his codefendants, nor any rule entered on them to 
plead thereto. The decree for partition was entered on the same 
26th of May. On the 2d of June thereafter, the report of the 
commissioners was conflrmed, and a further decree made, which re- 
cited that Kuhn was the owner of that portion of the lands "assigned 
to J. I. Kuhn or the heirs of Henry Meyers, deceased," and then di- 
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rected deeds to be made of the shares as partitioned by the commis- 
sioners. Under thèse circumstances, it might well be beld that 
the decree, so far as the title to the Meyer half was concemed, was 
of no binding force, and might be disregarded when drawn in ques- 
tion in another case. Reynolds v. Stockton, 140 U. S. 254, 11 Sup. 
et. 773. But this resuit may be reached on other grounds, which 
appear to us décisive. Proceedings in partition or to quiet title 
are not strictly proceedings in rem, for they are not taken directly 
against property, but they are regarded, so far as they aflect prop- 
erty, as proceedings in rem sub modo, in respect of which, while 
there must be reasonable notice to the parties, personal service is 
not essential to jurisdiction, and constructive service may be sub- 
stituted. Arndt v. Griggs, 134 U. S. 316, 10 Sup. Ct. 557. When, 
however, constructive service by publication is substituted by stat- 
ute in place of personal citation, a strict compliance with statu- 
tory provisions is exacted. Guaranty Trust & Safe-Deposit Oo. v. 
Green Cove Springs & M. R. Go., 139 U. S. 137, 147, 11 Sup. Ot. 512; 
MeCoy's Ex'r v. McCoy's Devisees, 9 W. Va. 443; HofEman v. Shields, 
4 W. Va. 490. It is essential that the publication shall correctly 
state the parties to the suit and their names. Détroit v. Détroit 
City Ry. Go., 54 Fed. 1, 9; 16 Am. & Eng. Eue. Law, 815, and cases 
cited. In Colton v. Rupert, 60 Mich. 318, 27 îi. W. 520, the suit was 
by Garrett B. Hunt and Henry S. Ounningham against a nonresi- 
dent défendant. In the publications the name of one of the com- 
plainants was printed "Grant" instead of "Garrett," and the suprême 
court of Michigan held the decree not binding collaterally. The 
suprême court of Kansas in Entrekin v. Chambers, 11 Kan. 368, held 
that a judgment against "Robert Brimford" quieting title to a cer- 
tain pièce of land, rendered upon a default and upon service by 
publication only, was not valid as against the owner of the land, 
whose name was "Robert Binford." So in Chamberlain v. Blodgett, 
96 Mo. 482, 10 S. W. 44, a sale of the land of M. B. Milieu for taxes 
in a tax procéeding where the publication of notice of the suit was 
to "M. B. Miller" was treated as void; and it was held that it 
made no différence, as against a grantee of "Millen," that the name 
of "Miller" appeared on the tract books of the county as owner of 
the land. The court of appeals of Maryland decided that the omis- 
sion of the middle initial was not fatal to a notice of sale (White 
V. McClellan, 62 Md. 347); and in Lane v. Innés, 43 Minn. 137, 45 
N. W. 4, the suprême court of Minnesota was of opinion that the 
name "Beulah M. Plimpfon" was so slightly variant from "Berlah 
M. Plimpton" that a mistake in that regard was not material. In 
lowa and Ohio it has been held that, although the name is incor- 
rectly spelled, yet if accompanied by other description, making the 
identification clear, the notice may be sustained. Faaning v. 
Krapfl, 61 lowa, 417, 14 N. W. 727, and 16 N. W. 293; Id., 68 lowa, 
244, 26 N. W. 133; Buchanan v. Roy's Lessee, 2 Ohio St. 251. The 
suprême court of lowa observed that "a published notice is not nec- 
essarily sufficient if it is such that the défendant upon actually see- 
ing it would probably conclude that it was intended for him. The 
office of the notice is in part to give the pendency of the action 
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notoriety. It should be such that others than the défendant, see- 
ing it, and knowing the défendant, or knowing of him, would not 
probably be misled by it as to the person for whom it was in- 
tended." 61 lowa, 420, 14 N. W. 727, and 16 N. W. 293; 68 lowa, 
246, 26 K W. 133. In Marx v. Hanthorn, 148 U. S. 172, 13 Sup. 
et 508, it was ruled that notice under the statutes of Oregon that 
the property of "Ida J. Hawthorn" was to be sold for taxes was 
not only not notice that the property of "Ida J. Hanthorn" was to 
be sold, but was actually niisleading, and that such want of notice, 
or misleading notice, vitiated the sale. 

In the partition suit under considération the order of publication, 
as entered and published, ran against "Sarah E. Meyers, and the 
unknown heirs of Henry Meyers, deceased," as "nonresident of the 
State of West Virginia." Whatever question there might be as to 
the identity of "Meyer" and "Meyers," which has been diflerently 
determined, as a strict construction was or was not supposed to 
be applicable (Gonzalia v. Bartelsman, 143 111. 634, 32 N. E. 532; 
Smurr v. State, 88 Ind. 504), there can be no doubt that "Elizabeth 
Meyer" is a distinct name from "Sarah E. Meyers," and there is 
nothing to help ont the description, if it could be properly aided 
in the instance of such a variance. SaraJi E. Meyers was not de- 
scribed as the widow or devisee of Henry Meyers, deceased, nor as 
a citizen of New York. It would be going much too far to hold 
that the coupling of "the unknown heirs of Henry Meyers, de- 
ceased," with "Sarah E. Meyers" would operate to supply the defect, 
upon the ground that Elizabeth Meyer, or other persons reading 
the notice, ought to conclude that "the unknown heirs of Henry 
Meyers, deceased," were the daughters and devisees of Henry Meyer, 
and that, therefore, Sarah E. Meyers must be Elizabeth Meyer, the 
widow and devisee of Henry Meyer, deceased. 

We are not unmindful of the fact that in the bill complainants 
say that the pleading in partition made "the said Kuhn and thèse 
plaintiffs parties to the said suit," but taking ail the allégations of 
the bill together, and the record of the partition suit as a part 
thereof, we regard that as merely averring an unsuccessful attempt 
to make plaintifls parties, and not a concession on their part that 
they were legally made or brought in as such. It is also urged 
that as, from the record of the proceedings in rédemption, it ap- 
pears thai Elizabeth Meyer petitioned for rédemption, but that the 
order ran in the name of Sarah E. Meyers, it should be concluded 
that the latter was the name of the widow and devisee of Henry 
Meyer, especially as the bill does not speciflcally aver that her 
name was Elizabeth Meyer, and not Sarah E. Meyers. But upon a 
demurrer to the bill, in which this complainant is stated to be 
Elizabeth Meyer, widow of Henry Meyer, deceased, and executrix 
of his last will and testament, and which has annexed thereto, as 
a part thereof, the will of the said Henry Meyer, naming his wif e 
throughout as Elizabeth, we are bound to assume that that was 
her name, and must décline to treat that fact as doubtful because 
of the description in the order referred to which did not in that 
respect confonn to the pétition. In our judgment, Mrs. Meyer was 
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not bound by tbe decree in the partition suit, and, being a stranger 
to that decree, was not obliged to corne into tke state court, and 
hâve it vacated under tbe statute in that behalf. Inasmueh as the 
decree was invalid as to her, it must be held so as to the daughters 
of Meyer, his devisees in remainder. This is so, apart from the 
independent reasons for holding that the publication was ineffectuai 
as to them. Kuhn claimed under the tax deed which purported 
to convey title to flve-eighths of the land. The alleged taxes were 
not levied on the life estate nor the estate in remainder, but on 
the entire interest. The sale on which the deed rested was a sale 
of the entire interest in five-eighths, and not of the life estate and 
estate in remainder as distinct interests therein. If the sale and 
deed were invalid, they were invalid as to the entirety. The de- 
cree assumed to adjudge the title in Kuhn as an entirety, and if 
not binding as to the whole estate was certainly not binding as to 
the estate in remainder. 

2. The second ground of demurrer asserted the validity of the 
tax deed as apparent on the face of the record. We do not think 
it best to enter upon any extended discussion of this branch of the 
case, as, in view of the situation of the pleadings, the cause can- 
not properly be finally disposed of at this time. In Poling v. Par- 
sons, 38 W. Va. 80, 18 S. E. 379, it was ruled that rédemption stat- 
utes ought to be construed liberally in favor of persons entitled to 
redeem, and Danser v. Johnson, 23 W. Va. 385, and Dubois v. Hep- 
burn, 10 Pet 1, were cited to tbe same effect. In Jackson v. Kit- 
tle, 34 W. Va. 207, 12 S. E. 484, it was held that, as the law re- 
quired the sheriff to append to his return of sales of delinquent 
lands a prescribed affldavit, if he omitted to do so, or omitted from 
such afiSdavit a material or substantial portion of it, as so pre- 
scribed, the clerk should not make the purchaser a deed, and that, 
if objection were interposed before the deed were made, the sale 
should be set aside. So in Hays v. Heatherly, 36 "W. Va. 613, 15 S. 
E. 223, it was adjudged that when the sheriff appended, to his list 
of lands sold for taxes, an affldavit not fulfllling the réquisitions 
of the statute as to an interest, past or présent, direct or indirect, 
in the purchase, such sale would be absolutely void; and if, after 
the expiration of the year to redeem and before the purchaser had 
obtained his deed, the owner of the land ofïered to redeem, and the 
purchaser refused, and afterwards obtained a deed from the clerk, 
a bill brought to set aside the deed, alleging the facts and accom- 
panied by the proper tender, would be good on demurrer. See, 
also, Baxter v. Wade (W. Va.) 19 S. E. 404. Judge Jackson, hold- 
ing the United States circuit court for the district of West Vir- 
ginia, decided in Wakeman v. Jackson, 32 W. Va. Append., that the 
failure of the sheriff to return his list of lands sold as delinquent 
for taxes within the time prescribed by law, as well as the failure 
of the recorder to note the time of the return, was fatal to the 
acquisition of title. The bill hère charged that the entry of the land 
for taxation for the year 1885 on the land books of Wayne county, 
and the return of the land as delinquent for nompayment, were 
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illégal and erroneous; that the return of the sheriff of the list of 
delinquent sales was not flled and not recorded within the time 
prescribed by law; that the sherifiE did not make the affidavit pro 
vided by law, the return and affidavit being annexed, and the affida- 
vit closely resembling that considered in Hays v. Heatherly; that 
the complainants hâve redeemed according to law, and paid ail taxes, 
including those of 1885 ; and that Kuhn had actual personal knowl- 
edge of such rédemption and payment of taxes before the deed was 
made to Mm. In the light of the authorities, thèse averments seem 
to us sufficient to require an answer. It may be remarked in this 
connection that the one-eighth claimed by Vinson was derived from 
the heirs of John Phillips, as appears from his statement of the 
ownership of the other seven-eighths, and as is charged in the bill 
in this case, admitted by the demurrer, and not denied by Vinson's 
answer. The deed to Vinson is referred to as an exhibit to his bill, 
and made part thereof, but the clerk certifled that it was not on 
file, and it is therefore not set forth in the record. This eighth 
was one of the flve-eighths covered by the tax deed to Kuhn, and 
in respect of which the alleged rédemption was made. No explana- 
tion is suggested why the tax deed was allowed effect as to the 
four-eighths, and not as to the one-eighth, nor does the record indi- 
cate the ground for this apparent discrimination. As we do not 
consider the issues between défendants Vinson and Kuhn to be 
properly before us on this appeal, we express no opinion upon the 
controversy between them. The circuit court may deal with that 
subject after the mandate has gone down. The decree is reversed, 
and the cause rercanded, with a direction to the circuit court to over- 
rule the demurrer, with leave to answer, and for further proceed- 
ings in conformity to law. 



GILLETTE et al. v. DOHENY et al. 

(Circuit Court, S. D. California, January 23, 1895.) 

Equitt — Dbmdrreb— Placing on Law Calendab. 

Under equity raie 33, giving plaintifC tlie riglit to set down for argu- 
ment defendant's demurrer, and rule 38, providing that if he does not set 
it down on tlie rule day when it is flled, or on the next succeedlng rule 
day, he shall be deemed to admit its sufficiency, and his bill shall be dis- 
missed, unless he is glven further time, where plaintiff does not hâve 
the demurrer set down for argument on the rule day when it is flled (Jan- 
uary 7th), and the next rule day is the first Monday of February, it can- 
not in the meantime be "ready for argument," so as to be put on the law 
calendar, within rule 39, requiring the clerk, five days before the commence- 
ment of the term, to put on the law calendar ail cases ready for argument 
on demurrer, and to enter causes thereon at any time during the term 
when ready for argument. 

Suit by Frederick J. Gillette and others against Edward A. 
Doheny and others. 

James Burdett, for complainants. 

Wellborn & Hutton, Harris & Vickery, and W. T. Cheney, for de- 
fendants. 
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EOSS, District Judge. Tliis is a motion on beiialf of thé défend- 
ants to strike from the law calendar the demurrer ûled by tlie de- 
fendants. The suit is one in equity, Eule 33 of the equity rulea 
gives to the plaintiff the right to set down the demurrer to be argued, 
and rule 38 of the equity rules prescribes the penalty for a failure to 
do so. So far as applicable to this question, it is as foUows: 

"If the plaintiff sball not • * • set down any plea or demurrer for argu- 
ment on the rule day when the same Is filed, or on the next sueceediug rule 
day, he shall be deemed to admit the truth and sufficiency thereof, and his 
bill shall be dlsmissed as of course, unless a judge of the court shall allow 
him further time for the purpose." 

The demurrer in question was filed on the 7th day of January, 
which was the January rule day of the court, but it was not set down 
for that day to be argued. The next succeeding rule day will be the 
ârst Monday in February. The Januaiy term of the court commences 
the second Monday in January, which, in this instance, was the 
14th. Eule 39 of the court, respecting the préparation of the calen- 
dar, provides, among other things, as follows: 

"Five days before the commencement of every term the clerk shall prépare 
two calendars, one of which, to be designated the 'law calendar,' shall contaln 
ail causes pending before the court and ready for argument on demurrer or 
exceptions to pleadings, whether causes at law or in equity. • * * Causes 
will be entered upon the 'law calendar' at any tlme during the term when at 
issue or ready for argument" 

Eule 42 is as follows: 

"On the second day of each term, unless otherwise ordered By the court, and 
on each subséquent rule day of the term upon which the court is in session, 
the law calendar will be called and disposed of, and such days shall be known 
in thèse rules as 'law days.' Upon the regular call of the law calendar, when 
no counsel appears to support a demurrer or exception, It will be overruled 
without any oxamination of the record, and a motion for new trial, under like 
clrcumstances, will in like manner be denied." 

The second day of the January term was, in this instance, Tuesday, 
January 15th, and upon the law calendar for that day the clerk 
placed the demurrer flled by the défendants on the 7th of January. 
It is contended by the défendants, and I think rightly, that the de- 
mujrer was improperly so placed. As has been seen, the provision 
of rule 39 is, in effect, that no demurrer shall be placed upon the 
calendar until the same is ready for argument. Such demurrers as 
are ready for argument five days before the commencement of the 
term, the clerk is, by rule 39, required to place upon the law calendar 
tobe prepared by him before the beginning of the term; and such 
demurrers as become ready for argument during the term are, by 
the concluding clause of rule 39, to be thereafter entered upon the 
law calendar by the clerk. When a demurrer in equity becomes 
ready for argument is to be determined by rules 33 and 38, prescribed 
by the suprême court of the United States for the government of the 
United States courts of equity, by the first of which, as has been seen, 
the plaintiif is given the rdght to set down the demurrer to be argued, 
and by the second of which it is declared that if the plaintiiï does 
not do so on the rule day when the demurrer is flled, or on the next 
succeeding rule day, he shall be deemed to admit the truth and sufiQ- 
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ciency thereof, and his bill shall be dismissed as of course, unless a 
judge of the court shall allow him further time for the purpose. 
What constitutes the setting down of a demurrer for argument is 
not expressly deflned by the equity rules. According to the equity 
practice in England, a demurrer is set down for argument by an ex 
parte order, issued on pétition of the plaintifE, and served upon the 
defendant's soliciter two days before the hearing. 1 Daniell, Ch. PI. 
& Prac. (5th Ed.) pp. 595, 596. TJnder the provisions of rule 5 of 
the equity rules, a motion to set down a demurrer for argument ia 
grantable of course by the clerfe. Its provisions are: 

"AU motions and applications In the clerli's ofHee for the issulng of mesne 
process and final process to enforce and exécute decrees, for filing bills, 
answers, pleas, demurrers and other pleadings; for making amendments to 
bills and answers; for taking bills pro confesso; for filing exceptions, and for 
other proceedings in the clerk's office which do not, by the rules hereinafter 
prescribed, require any allowanee or order of the court, or of any judge there- 
of , shall be deemed motions and applications, grantable of course by the clerk 
of the court But the same may be suspended, or altered, or rescinded by any 
j'udge of the court, upon spécial cause shown." 

And by the preceding raie (4) the entry in the order book of any 
motion grantable of course by the clerk is made sufBcient notice to 
the parties and their solicitors. An observance of thèse rules of pro- 
cédure wiU secure to the plaintiff the option conferred upon the plain- 
tift" by rule 38 of the equity rules, and to the défendant the right of 
dismissal under the circumstances prescribed by the same rule. An 
order will be entered striking the demurrer f rom the law calendar. 



FAEMERS' LOAN & TRUST CO. v. GRAPE CRBEK COAL CO. et al. 

(Circuit Court of Appeals, Seventh Circuit January 26, 1895.) 

No. 204. 

MORTGAOBS — FCBECLOSURE POB DeFAULT AS TO InTEKEST— DbFICIENCT JuDGJ- 
MBNT BEFORE MATURITY OP PRINCIPAL. 

On foreclosure of a mortgage for nonpayment of interest, although the 
proceeds of sale of the property as an entirety are insufflcient to pay the 
whole debt, no judgment for the deficiency can be rendered if the principal 
is not due and there is no provision in the mortgage, or the bonds se- 
cured thereby, that the principal shall become due on default in payment 
of interest. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

This was a suit by the Parmers' Loan & Trust Company against 
the Grape Creek Coal Company, Grape Creek Coal & Coke Com- 
pany, Mason M. "Wright, and John B. Brown, to foreclose a mort- 
gage.' A decree was rendered for complainant under which the 
mortgaged property was sold as an entirety, but afterwards, upon 
défendants' appeal, the decree was reversed in certain particulars, 
and the cause was remanded to the circuit court. 63 Fed. 891. 
The circuit court entered a decree, September 12, 1894, in conform- 
ity with the opinion of the circuit court of appeals, adjudging |379,- 
648.56 to be due. From this decree complainant appealed. 
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J. S. Runnells, William Burry and H. B. Tumer, for appellant 
C. A. Eemy and J. B. Mann, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, 
District Judge. 

JENKINS, Circuit Judge. In conf ormity with our décision wlien 

this cause was previously before us (18 U. S. App. , 63 Fed. 891), 

tlie court below, on September 12, 1894, vacated so mucli of tlie 
original decree as adjudged that the principal of the bonds was due, 
and so much of its decree of Marcii 2, 1893, conflrming tbe sale of 
the mortgaged premises, as adjudged tbe balance of the debt, after 
application of the proceeds of sale, to be due, and rendered judg- 
ment to the complainant therefor, and thereupon in ail other re- 
spects conflrmed the original decree, and ratifled and confirmed the 
sale of the mortgaged premises under the original decree before its 
reversai by this court. The appellant,. complainant below, assigns 
for error that the court erred in not according to it a money judg- 
ment for the debt secured by the mortgage remaining unpaid after 
application of the proceeds of the"sale. The refusai to award such 
a judgment was clearly right. If under the provisions of the trust 
deed the trustée could, under any circumstances, be entitled to a 
judgment for the amount of the bonds secured by the trust deed, 
and if its functions did not cease upon distribution of the proceeds 
of the sale of the mortgaged premises among the various bondhold- 
ers, — questions which we do not décide, — it still remains true that 
the principal of the bonds does not mature until the year 1916, that 
there is no provision in the bonds or the trust deed securing them 
that the principal should become due upon default in the payment 
of interest, and that a sale of the prbperty mortgaged to secure the 
payment of the bonds could not hâve the effect of maturing the 
principal. A judgment for deilciency, before maturity of the prin- 
cipal, would be wholly unwarranted. Danforth v. Coleman, 23 
Wis. 528. 

AfSrmed. 



DANIELS et al. v. LAZARUS et al. 

(Circuit Court, S. D. New York. December 31, 1894.) 

Peocess — Fkdbkal and State Codhts— Peopeuty in Custodia Legis. 

L. brought an action against the W. Oo. in a state court, and caused an 
attachment to be levied upon certain personal property, alleged to belong 
to the W. Co. The cause was removed to the fédéral court, and the 
sheriff, under an order of that court turned over the a,ttached property 
to the United States marshal. D., the assignée of the W. Co. for the 
beneflt of creditors, intei-posed a claim to the attached property, and, upon 
failure of the sureties upon an Indemnity bond, given by L., to justify, 
the fédéral court made an order, in accordance with the practlce under 
the state Code, directing the marshal to turn over the attached property 
to D. This order was entered at 1:15 p. m., and was immediately served 
upon the marshal. On the same day, after the entry and service of such 
order, but before actual delivery of the property by the marshal to D., a 
coroner, under process of the state court, in an action by one I. against 
L,, D., the marshal, and the sheriff, replevied the property. Beld that. 
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after the maklng and eritry of the order requlrlng the marshal to dellyer 
the property to D., such property was dlscharged from the custody of the 
fédéral court, and open to new process of the state court, although the 
marshal had not actually turned it over to D. 

%. Injukction— Against Collusivb Pbocbedings AT Law. 

D. flled hls bill in the fédéral court agalnst L., I., the marshal, the sheriff, 
and the coroner, alleging that the replevin suit was instituted, without 
foundation, by collusion between I. and L., for the purpose of defeating 
D.'s right to the property. It appearing that this allégation was probably 
well founded, hdd, that L. and I. should be enjoined, until final hearing, 
from receiving or disposing of the property in controversy. 

Prior to October 30, 1893, défendant Herbert Lefavour conducted 
business on his own account at 96 Duane street, New York City. On 
tîiat day he made a contract with the plaintifE Whitman Shoe (Com- 
pany, of Boston, Mass., under wMcli he tberealter conducted busi- 
ness, at the same place, as its agent, but under his own name, ail 
goods, assets, etc., of the business becoming the property of the 
Whitman Shoe Company. In August, 1894, the Whitman Shoe Com- 
pany assigned ail its property, ineluding that at 96 Duane street, 
î^ew York, to the plaintiff William S. Daniels, for the benefit of its 
creditors. October 31, 1894, Lefavour commenced an action against 
the Whitman Shoe Company in the suprême court of New York, and 
caused an attachment to be issued and levied upon the property at 
96 Duane street. November 10, 1894, the cause was removed to the 
United States circuit court, and on November 16th, pursuant to an 
order of that court, the attached property was delivered by the 
sheriff to the United States marshal. 

On November 2, 1894, Daniels, as assignée, flled a clalm of ownershlp of the 
attached property, and a demand therefor; and thereupon, In accordance with 
the State practlce, the sheriff demanded and received from the plaintiff in the 
action, Lefavour, an Indemnlty bond of $5,000. The sureties upon this bond 
were duly excepted to by Daniels, and, having failed to justify, an order was 
made by the circuit court, after the removal, on notice to Lefavour and on 
his default, dlrecting the marshal to deliver the attached property to Daniels. 
This order was entered at 1:15 p. m. on November 20, 1894, and was imme- 
diately served upon the marshal. The marshal and Daniels thereupon went 
ta the sheriff to settle with him certain ciaims for fées, for which he clalmed 
a lien on the property. Whlle so engagea, and before the marshal had deliv- 
ered the property to Daniels, it was talcen possession of by the coroner under 
a writ or replevin Issued from the state court in a suit brought agalnst 
Lefavour, Daniels, the sheriff, and the marshal by one Isldor Lazarus, who 
claimed tltle to the property under an alleged sale of the same to him by 
Lefavour prior to October 31, 1804. Daniels subsequently made a motion In 
the replevin suit in the state court to vacate the levy, whlch was denied; the 
opinion, writtea by Patterson, J., holding that the property replevied was 
not, at the tlme, in the custody of the fédéral court Lazarus v. McCarthy, 
82 N. T. Supp. 833. Daniels and the Whitman Shoe Company then flled this 
blU against Lazarus, Lefavour, the marshal, the sheriff, and the coroner, 
alleging that the replevin suit was without foundation, and was brought by 
collusion between Lazarus and Lefavour to defeat plalntiffs' rights, and asli- 
Ing that ail the défendants be enjoined from dellverlns or disposing of the 
property otherwlse than to Daniels. 

George H. Adanos, for complainants. 
'Abram Kling, for défendants. 

LACOMBE, Circuit Judge. I concur in the opinion expressed by 
Judge Patterson, namely, that after the order of November 20, 1894, 
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had beén made and entered in tMs court, the property therein de- 
scribed was discharged from its custody, and open to new process 
from the state court, althougli the marshal had not yet actually 
turned it over to Daniels, the claimant. No order, theref ore, should 
be made interfering with the cnstody of the property while in the 
hands of state oflcers under process of the state court. Examina- 
tion of the papers, however, has impressed me with the conviction 
that the replevin suit is a coUusive. one, gotten up in aid of a f raud- 
ulent attempt by Lefavour and Lazarus to obtain possession of prop- 
erty belonging to one or other of the complainants. Diversity of 
citizenship gives to this court jurisdiction of the controversy, and 
until the case is tried, and the facts ûnally determined, upon proofs, 
after opportunity for cross-examination, thèse défendants should 
not be allowed to take possession of the property. Complainants 
may therefore take an order for an injunction pendente lite against 
Lefavour and Lazarus, forbidding them from taking, receiving, or 
disposing of the property in controversy. 



WHEBLER V. WALTON & WHANN CO. (PBNN MUT. LIFB INS. CO., 

Intervener). 

(Circuit Court, D. Delaware. , \February 12, 1895.) 

No. 165. 

1. JURISDICTIOIf— How Obtained. 

The mère flling of a bill in equity, and giving notice thereof, and of a 
motion for the appointment of a receiver, to the défendant, does not glve 
jurisdiction of the parties or the subject-matter, but service of process is 
essentlal. Therefore, held, that a judgment entered in a state court after 
the flling of a blll in a fédéral court, but before the service of process 
and appointment of receivers, was a valid and exlsting lien prior to such 
appointment, and that the receiver'S possession of the Insolvent's prop- 
erty Is subject thereto. 

2. Execution— When Lbvied on Pbopekty m Receivers' Hands. 

On June 5th a bill praylng for the appointment of receivers of the W. 
Co. was flled In a fédéral court, and a copy thereof and notice of a motion 
for the appointment of receivers were served on the W. Co. On the same 
day, and after thèse proceedlngs, a judgment against the W. Co. was 
entered In a state court, upon confession, in favor of the P. Co., upon a 
bond of the W, Co., secured by mortgage upon part of its property. On 
iTune 6th receivers of the W. Co. were appointed, and the subpoena in 
the suit was served upon it. Subsequently, by leave of the fédéral court, 
the P. Co. brought suit, in a state court, to foreclose the mortgage on the 
W. Co.'s property, which was duly soid, and the proceeds of sale applied 
on the mortgage judgment, leavlng a balance unsatisfied. The P. Co. tlien 
petitioned the fédéral court for leave to levy an exécution on the property 
of the W. Co. in the hands of the receivers, Held, that though, at the time 
of the entry of the judgment, the fédéral court had not acquired juris- 
diction, and the receivers took the property subject to the lien of the judg- 
ment, permission would not be given to levy exécution without proof of 
some urgent necessity for selllng the property at once, instead of permit- 
ting the receivers to admlnister the estate, and dlstribute the proceeds, 
with due regard to priority of claims, among ail the creditors. 
8. Eeceivbhs — Priority dp Claims— Taxes. , 

Held, further, that the receivers would not be directed to refund to the 
Co. taxes on the mortgaged property, paid out of the proceeds of its 
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sale, since the taxes were a lien on ihe property superior to the mortgage, 
and the receivers, If they had sold the property, must hâve appUed the 
proceeds to the payment of taxes bef ore paylng the P. Co. 

W. C. Spruance and A. W. Spruance, for petitioner. 
Bradf ord & Vandegrift, for receivers. 

WALES, District Judge. TMs is a pétition for authority to is- 
sue exécution on a judgment which was obtained by the intervener 
against the défendant, by confession, in the superior court of Dela- 
ware, for New Castle county, prior to the appointaient of the re- 
ceivers. The facts in support of the application are thèse: 

(1) On the 17th of June, 1893, the Walton & Whann Company ex- 
ecuted their bond and mortgage to the petitioner to secure the 
payment of $40,000. By the tenns of each of thèse instruments, 
the interest on the debt was payable semiannually, and the prin- 
cipal was made payable in annual installments, of $5,000 each, until 
the whole debt and interest should be paid. It was f urther provided 
that if, at any time, default should be made in the payment of any 
installment of principal or interest, or any part thereof, for the 
period of 30 days after the same should fall due, the whole of the 
principal debt and interest remaining unpaid should become due 
and payable, at the option of the petitioner. 

(2) On the 5th of June, 1894, the bill of complainant, a stockholder 
of the Walton & Whann Company, on behalf of himself and ail other 
stockholders and creditors of the défendant company, was flled, 
stating the insolvency of the company bef ore and at the time of the 
filing of the bill, and praying for the appointment of one or more 
receivers to take charge of and administer the estate of the insolvent 
corporation. The bill was founded on a statute of the state of Dela- 
ware, which provides that : 

"When a corporation shall be Insolvent, the chancellor, on the application 
and for the benefit of any creditor or stockholder thereof, may, at any time. 
In his discrétion, appoint one or more persons to be receivers of and for such 
corporation, to take charge of the estate, effects, business and affairs thereof, 
and to coUect the outstanding debts, claims, and property due and belonglng 
to the company, wlth power to prosecute and défend." Rev. St Del. 1893, 
p. 584. 

(3) On the 6th of June, 1894, the court made an order, in limine, 
for the appointment of the receivers, who were duly qualified on the 
8th of Juae, 1894, by each giving a bond, with surety, in the sum of 
1100,000. 

(4) After the appointment of the receivers, the défendant company 
having defaulted in the payment of the semiannual interest and 
of the first annual installment of the principal, due on the 17th of 
June, 1894, the petitioner, with leave of this court, brought suit on 
the mortgage in the superior court of the state of Delaware f oV New 
Castle county, and recovered a judgment, on which the mortgaged 
premises were sold by the sheriff of New Castle county, on Decem- 
ber 4, 1894, for |40,000, and the proceeds of the sale were applied as 
follows: To costs, |929.98; to county taxes on the property sold, 
for the year 1894, |393.60; and the balance, |38,676.42, to the debt 
and interest on the mortgage judgment, — leaving a balance of 

v.65F.no.7 — 46 
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$3,636.90 still due and unpaid, with interest thereon from December 
4, 1894. 

(5) On the 5th day of June, 1894, the attorney of tlie petitioner, with. 
actual knowledge of the flling of complainant's bill, and after the 
service on the défendant of a certified copy of the same, together 
with notice that a motion would be made on the next f oUowiug day 
for the appointment of receivers, obtained a judgment, by confession, 
in the superior court of Delaware, for the debt secured by the 
bond. 

(6) The subpoena was served on the défendant at 2 p. m. on the 
6th of June, and subséquent to the appointment of the receivers. 

The petitioner also asks that an order be made on the receivers 
to pay the county taxes which were due and payable by them prior 
to the proceedings instituted on the mortgage. 

The granting of authority to issue exécution is opposed by the re- 
ceivers, on the ground that this court had acquired jurisdiction of 
the parties and of th.e subject-matter of the controversy by the filing 
of the complainant's bill and service of notice on the défendant of 
the motion for the appointment of receivers, before the entry of the 
judgment of June 5th, and that to permit the sale of the property, 
now in the custody of this court, would be an interférence with its 
jurisdiction. It is undoubtedly the law tbat, where two courts hâve 
concurrent jurisdiction, the one which. ûrst obtains jurisdiction will 
retain it to the end, and will allow no interférence by th.e other. 
This rule is reciprocal between the fédéral and state courts, and its 
observance bas hitherto operated to preyent any serions conflict of 
jurisdiction between them. 

The first inquiry, then, is, how and when did the jurisdiction of 
this court commence? The mère filing of a bill in equity does not 
give jurisdiction. Service of process is always requisite, and, until 
the subpoena has been served on the défendant, jurisdiction is not 
complète, either of the parties or of the property. The authorities 
cited by the receivers' counsel, when carefuUy examined, wUl show 
that in every case, except in those arising under spécial provisions 
of the bankrupt law of 1867, the filing of the bill and service of the 
subpoena were held to be essential prerequisites to jurisdiction. 
Union Trust Co. v. Rockford, etc., R Co., 6 Biss. 197, Fed. Cas. No. 
14,401; Platt v. Archer, 9 Blatchf. 559, Fed. Cas. No. 11,213; Belmont 
Nail Co. V. Columbia Iron & Steel Co., 46 Fed. 8. See, also, Wilmer 
V. Kailroad Co., 2 Woods, 420, Fed. Cas. No. 17,775. Per Justice 
Bradley (2 Woods, 427): 

"Service of process glves jurisdiction over the person. Seizure gives juris- 
diction over the property; and until it is seized, no matter when the suit was 
commenced, the court does not hâve jurisdiction." 

Hère the seizure or custody of the receivers could not begin be- 
fore the order was made for their appointment. High, Rec. 108. The 
flling of a bill, in the absence of statutory provisions, does not make 
a lis pendens. A suit in equity or at law does not become lis pendens 
until service of process. Benn. Lis Pendens, 95; Murray v. Ballon, 
1 Johns. Ch. 566; County of Warren v. Marcy, 97 TJ. S. 106; 2 Pom. Eq. 
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Jur. tit. "Lis Pendens." In the présent case, actual knowledge by 
the petitioner's attomey of the flling of the bill and notice to the dé- 
fendant were not équivalent to the service of the subpoena, wliicb 
might hâve been retained indeflnitelj, or the service flnally counter- 
manded, by the complainant. The judginent was entered in the 
interval between the ûling of the bill and the service of the subpoena» 
The bond on which the judgment was obtained was executed nearly 
a year before the bill was filed, and at a time when the défendant 
was, or was supposed to be, solvent, and there is no intimation of 
fraud or collusion in the transaction. The knowledge that proceed- 
ings had been or would be taken for the appointment of receivers- 
could not prevent the petitioner's attorney from protecting his 
client's interests in ail lawful ways. The obligée in a bond with a 
warrant of attorney to confess judgment bas the right to enter 
judgment at the latest moment. The bond was given for the pur- 
pose of affording the creditor the right of using the warrant at 
his option, and it often happens that he defers using the right 
until he learns that other parties are about to proceed against his 
debtor. There is nothing unusual in this. It is the common prac- 
tice, and no exception can be taken to it where the bond has been 
given for a bona fide considération. If this view of the law be cor- 
rect, it follows that the judgment of June 5th was obtained before 
the jurisdiction of this court was complète, and that the receivers' 
possession of the insolvent estate is subject to the lien which was 
created at the précisé time when the judgment was entered on the 
docket of the superior court, which was on the day before the ap- 
pointment of the receivers, prior to the service of the subpoena, and 
before tliis court had acquired jurisdiction. 

But it does not follow that a prior judgment creditor should be 
allowed under ail circumstances to enforce the payment of his claim 
by the sale of the debtors' property when in the hands of a receiver. 
The court must look to the rights of ail the creditors. If the prop- 
erty is sold by the receivers, it will be sold subject to the lien, or the 
judgment will be paid ont of the fund in the receivers' hands. The 
pétition does not show that there is any urgent necessity for a speedy 
sale by reason of a prospective dépréciation in the value of the prop- 
erty, or that, for any other reason, the petitioner will be prejudiced 
by allowing the receivers to administer the estate, collect the assets, 
and distribute the fund, with due regard to priority of claims, among 
ail the creditors, under the orders of the court; and until some satis- 
factory évidence to this effect shall be produced, either on référence 
to a master, or by an amendment to the pétition, the authority to 
issue an exécution vpill be withheld. The petitioner was permit- 
ted to sue on the mortgage for two reasons : Pirst, it was a spécial 
lien on the property described in it; and, second, the prop- 
erty derived almost its entire value from the manufacturing plant, 
which had been closed with no prospect of being reopened, and con- 
sequently was daily diminishing in value for want of use. 

The taxes for the year 1894 became a lien on the raortgaged proper^ 
ty from the Ist day of March of the same year, and took precedence 
of ail other liens, prior as well as subséquent to the date of the mort- 
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gage, and ît was the ofBcial duty of the sherilE to pay the taxes out 
of the proceeds of the sale hefore applying any part thereof to the 
mortgage judgment. Uev. St. Del. 1893, p. 125. If the receivers 
had sold the property, they would hâve sold it stbject to the mort- 
gage and tax liens, or appropriated the purchase money in the same 
order as was done by the sheriff ; so that, practically, the same resuH 
would hâve been reached in either case. The property was taken 
out of the possession of the receivers and of the custody of tlie 
circuit court by the proceedings in the state court, and the receivers 
were thus relieved from the burden of paying the tax lien. The 
order for the payment of the taxes to the petitioner is therefore 
refused. 



PHENIX INS. CO. OF BROOKLYN v. WILCOX & GIBBS GUANO 00. 
(Circuit Court of Appeals, Pourth Circuit February 5, 1895.) 

No. 99. 

1. CoNTRACTS— Interprétation — Party Drawing Contbact. 

The P. Insurance Co. issued to the W. Co. a policy of Insurance agalnst 
loss by windstorms or cyclones. In addition to the printed parts of the 
policy, there was written upon its face, "Subject to coinsurance clause," 
and "Subject to freshet clause." Over the latter inscription was pasted 
a printed slip, excepting from the policy any damage by freshet There 
was no slip, over the inscription relative to coinsurance, upon the policy 
when produced in court. In the body of the policy was a clause providing 
that, if there were other Insurance on the property, the P. Co. should only 
be liable for such proportion of the loss as its policy bore to the whole 
whole amount of Insurance. There havlng been a total loss, the P. Co. 
clalmed that it was liable only for such proportion of the face of the policy 
as that bore to the sound value of the property, alleging that à slip had 
been or should hâve been attached to the policy limiting Its liability in 
that way. The W. Co. denied any knowledge of such slip or such agree- 
ment. The agent of the Insurance company who effiected the insurance 
testifled that he had intended to attach to the policy a particular printed 
slip, headed "Average or Coinsurance Clause," limiting the liability of 
the insurance company, in case of "flre," to the proportion of the policy 
which its face bore to the sound value of the property, and to change the 
Word "lire" to '"loss," and that he had explained this provision to the son 
of the manager of the W. Co. when the first policy, of which the one in 
suit was a renewal, was taken out, and that it had been assented to by 
the son, after consulting his father. The manager of the W. Co. and his 
son denied that there had been any such explanatlon. It appeared that 
the first policy bore the printed slip, with the word "lire" unchanged. It 
also appeared that various clauses, called "coinsurance clauses," varying 
in terms, were in use by différent insurance companies. No évidence was 
given of any usage as to the meaning of the words. Hdd, that the jury 
were rightly Instructed that, if there was a doubt as to the meaning of 
the contract, it should be construed most strongly agalnst the Insurer. 

2. Same — "Coinsubance Ciause." 

Held, further, that the words "subject to coinsurance clause" had no defi- 
nite meaning in themselves, and that the défendant could not complain 
of an instruction that, if the jury found the contract incomplète, they were 
to ascertain what was left out which, if inserted, would hâve explained 
or varied the terms of the policy. 
8. Same— Evidence of Oral Undkrstanding to Vary Writing. 

Eeld, further, that the évidence as to the Intention of the agent and tlie 
previous verbal understanding was incompétent, slnce in an action at 
law the court could only conslder the actual terms of the contract; but. 
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It having been received, the Insurance company could not complaln of an 
instruction tliat such an understanding must tiave been between persons 
autiiorized to bind tlie respective parties, and ttiat if tlie slip containing 
the Word "flre" had been attaclieâ it would bave been meanlngless in case 
of a loss by cyclone. 

In Error to the Circuit Court of the United States for the District 
of South Carolina. 

This was an action by the Wilcox & Gibbs Guano Company against 
the Phénix Insurance Company of Brooklyn, N. Y., on a policy of 
insurance. The action was commenced in a court of the state of 
South Carolina, and was remoTed by the défendant to the fédéral 
court. A motion by plaintiff to remand was denied (60 Fed. 929), and 
another motion by plaintiff to strlke out part of defendant's answer 
was granted (61 Fed. 199). Upon the trial judgment was rendered 
for the plaintiff. Défendant brings error. 

This was an action at law brought by the Wilcox & Gibbs Guano Com- 
pany against the Phénix Insurance Company to recover on a policy against 
loss by windstorms, cyclones, or tornadoes on property damaged by the cy- 
clone whieh prevailed at Charleston, S. C, on the 27th and 28th of August, 
1893. The material portions of the policy are as follows: "By this policy 
of insurance the Phénix Insurance Company, of Brooklyn, N. Y., in considér- 
ation of thirty-eight dollars, do insure the Wilcox & Gibbs Guano Co. against 
loss or damage by windstorm, cyclone, or tornade to the amount of slxty-five 
hundred dollars, as follows: $2,000 on their wharf and tramway thereon, 
subject to coinsurance clause; $1,500 on 3-story tin-roof mill building and 
shed on north side, adjolning and communicating; $1,500 on 1-story frame tin- 
roof warehouse, adjolning and communicating on south side of their promises; 
$1,500 on 1-story frame tin-roof warehouse on north side of their premises,— 
ail of the above situated east side of Concord street, foot of Hasel street, 
Charleston, So. Ca. Subject to freshet clause." The words "subject to coin- 
surance clause" and the words "subject to freshet clause" were wrltten and 
not printed upon the policy. Immediately over the words "subject to freshet 
clause" there was a printed slip pasted to the margin of the policy, reading 
as follows: 

"It is hereby distinctly understood and agreed that this company is not lia- 
ble for any loss or damage to the property herein insured which may occur by 
reason of freshets, floods, or high water; sald insurance being limited to loss 
or damage by cyclone, windstorm, or tornado. Attached to and forming part 
of tornado policy No. 953 of Phénix Insurance Co. 

"[Signed] S. Y. Tupper & Sons, Agents." 

In the policy produced and put in évidence by the plaintiff there was no slip 
attached over the words "subject to coinsurance clause." The particular 
Bubject-matter of insurance drawn in question is the item, "$2,000 on their 
wharf and tramway thereon, subject to coinsurance." It was conceded that 
the damage was caused by the cyclone, and that the damage to the wharf 
and tramway had been rightly ascertained by arbitration to be $2,510.68, and 
the Sound value of the wharf and tramway before the damage to be $3,529.50. 
The question litigated was whether under the policy the insurance company 
was liable for the fuU amount insured, viz. $2,000, or only for such propor- 
tion of the loss as the amount of the insurance bore to the sound value of the 
property. In the one case the plaintiff would be entitled to recover the full 
amount insured, viz. $2,000; in the other, only about $1,420. 

The gênerai manager of the plaintiff company testifled that he flrst effected 
cyclone insurance for one year with this défendant company to cover the 
same risks two years before the date of this policy; that each was an annual 
policy, and upon each renewal he received a new policy; that he had never 
had his attention called to the coinsurance clause by any one before the loss; 
that the business was in the flrst instance soliclted by Mr. Tupper, the agent 
of the insurance company, and that nothing was said about the conditions; 
and that about the time of the expiration of each poUcy the agent askéd if 
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the Insurance was to be contlnued, and upon getting an affirmative reply sent 
a new policy. Upon cross-examination he was asked If lie had ever seen a 
printed slip like this: "Average or Oolnsurance Clause. Oharleston, So. Ca.» 
, 188—. It Is understood and agreed that, in case of loss under this pol- 
icy, the Company sliall be Uable only for such proportion of the wbole loss 
as the arnount of this Insurance bears to the cash value of the -whole property 
hereby irisured at the time of the flre. Attached to and forming part of pol- 
icy No. — of the Insurance Company. , Agent." He said he 

had examined the flrst policy since this suit was instituted, and it had on it 
suiTu a slip, witb the word "fire" in it; that he had lost the other expired pol- 
Icies, and did not know whether they had such a slip; and that the policy 
in suit never had such a slip on it 

On behalf of the défendant, Mr Tupper, the agent of the Insurance company, 
testifled that the Insurance was originally, in 1890, applled for by the son of 
the manager of the plalntifC company; that wltness told him the whole Insur- 
ance would hâve to be subject to the freshet clause, and the wharf and tram- 
way subject to thé coinsurance clause, and showed the printed slip, and ex- 
plained to him how in case of loss the calculation would be made, and the 
son said he would consult his father, and afterwards he came back and said 
he would accept the Insurance; that witness was confident the printed slip had 
been attached to the other policies; if it was not attached to this one, it was 
an oversight of his clerk; that the slip intended to be attached was a 
printed slip similar to the slip above set out. The son of the agent of 
the plaintifC company, on cross-examination, denied that he ever had the 
meaning of the coinsurance clause explained to him, or ever had any conversa- 
tion or knowledge about the intention to put that clause In the policy, or any 
condition as to coinsurance. It was shown that there were other printed slip» 
in use by underwriters to be attached to policies which were called "coinsur- 
ance clauses," some requiriug not less than 75 per cent, and some not less 
thon 50 per cent., of the sound value to be insured, and by failing to do so 
the assured becomes a coinsurer to the extent of the deflciency. The testl- 
mony with regard to the partlcular coinsurance clause whlch the agent of 
the Insurance company claimed to hâve explained to the son of the plaintiff 
company's manager, and intended to be attached to the policy, was objected 
to by the plaintifl:, and lils objection overruled. ïhere was in the body of the 
printed policy a clause as foUows: "In case there shall be any other tornada 
Insurance on the property hereby assured, whether valid or not, the assured 
shall recover of this company only such proportion of the loss as the sum 
hereby insured thereon shall bear to the whole amount of Insurance." 

The court, inter alla (Simonton Circuit Judge), instructed the jury as fol- 
lows: "(1) The policy is a contract between the parties, and in construing 
this contract. If there be any doubt of its construction, the doubt should b& 
solved in favor of the insured. Policies are prepared by the companies them- 
selves, and are generally of a stéréotype form and character, and as a gênerai 
rule are never examined by the insured untll the loss occurs, and are deliv- 
ered frequently after the premium bas been pald." To this instruction the 
défendant excepted, contending that the tendency of such instruction was to 
impress the jury that unless the plaintiff examined tlie policy before the loss 
it would not be strictly bound by its provisions, terms, and conditions, wbere- 
as the acceptance of said policy by the défendant, without examination, 
operated as an assent on its part to ail the conditions and provisions therein 
contained. 

The court further instructed the Jury as follows: "(2) Is this policy, as 
proved in this case, the contract between the parties? Was it prepared by 
the Insurance company, and dellvered by Its agent to the Insured, and by the 
latter recelved and accepted as a complète contract, or was there somethlng^ 
lefrout, which both parties agreed and understood should be put in, which 
would explaln and vary the terms of the policy?" To this instruction the 
défendant excepted, contending that the court thereby held, and so impressed 
the jury, that the printed slip upon which the coinsurance clause was wrltten 
was introduced to vary the terms of the policy, whereas it was offered only 
to explaln the terms "subject to the coinsurance clause," written into and 
forming part of the contract of insurance. 
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The court further instructed the jury as follovvs: "(3) I call your attentioa 
to the fact that there does not appear in the évidence any clause claimed 
to be omitted from the policy but that one Mr. Bryan has read. I under- 
stand that it is claimed that a clause like that had been in the prevlous 
policles, and was omitted from this one. ïhls clause is as foUows: 'Average 

or Coinsurance Clause. Charleston, So. Ca., , 188-. It is understood and 

agreed that, in case of loss under this policy, this company shall be liable 
only for such proportion of the whole loss as the amount ot this insurance 
bears to the cash value of the whole property hereby insured at the time 

of the flre. Attached to and forming part of policy No. — of the 

Insurance Company. , Agents.' " To this instruction the défendant ex- 

cepted, contendlng that the court thereby withheld from the considération of 
the jury the expert testimony of Mr. Tupper as to the meaning of the term 
"coinsurance clause," and his further testimony that said clause as ex- 
plained by him was intended to hâve been attached theieto, in which slip 
the Word "fire" was stricken out, and "loss" inserted in lieu thereof. 

The court further instructed the jury as folio ws: "(4) If this slip: 'Average 

-or Coinsurance Clause. Charleston, So. Ca., , 1888. It is understood and 

agreed that, in case of loss under this policy, this company shall be liable 
only for such proportion of the whole loss as the amount of this insurance 
bears to the cash value of the whole property hereby Insured at the time of 
the fire. Attached to and forming part of policy Xo. — of the In- 
surance Company. — — , Agents,'— was. on the policy now, as it is claimed 
that it ought to hâve been, it would not affect this case at ail. It relates to 
an entirely différent risk; this is a cyclone risk, and this slip relates to a 
risk by fire." To this Instruction the défendant excepted, contending that 
the court thereby gave the jury to understand defendant's claim to be that a 
clause like that read by the court had been attached to previous pollcies, 
whereas the clause claimed by défendant to hâve been attached to previous 
pollcies contained the word "loss" instead of "fire"; and, further, that the 
court thereby gave the jury to understand defendant's claim to be that the 
slip, as read by the court, should hâve been attached to the policy, and 
whereas defendant's claim was that the clause, as explained by Mr. Tupper, 
should hâve been attached to the policy under which clause the assured 
became a coinsurer with the défendant in the event of loss by a cyclone. 
And in so charging the court further erred, in this: that if the slip, as read 
by him, had been attached to the policy, it should not hâve been held to 
relate to a fire risk, but should hâve been construed by the court in pari 
materia with the terms of the policy, so as to give its true effect to the 
clause, which was a provision for coinsurance between the assured and in- 
surer in case of loss under the policy. 

The court further instructed the jury as follows: "(5) What do the words 
^subject to the coinsurance clause' mean? Do they refer to the coinsurance 
clause used in the latter part of this policy in regard to insurance in other 
insurance companies? If it does not, there is no évidence before y ou except 

this printed slip: 'Average or Coinsurance Clause. Charleston, So. Ca. , 

1888. It is understood and agreed that, in case of loss under this policy, this 
company shall be liable only for such proportion of the whole loss as the 
amount of this insurance bears to the cash value of the whole property 
tereby Insured at the time of the flre. Attached to and forming part of 

policy No. — of the Insurance Company, , Agents,' — of any other 

coinsurance clause to which they referred. Suppose, for a moment, It did 
refer to a coinsurance clause, which one of the coinsurance clauses does it re- 
fer to? You hâve seen a number of them produced before you. "Which one of 
them can you say was the coinsurance clause? No one can tell, and you, 
being in that position, I thlnk you may dismiss that point from your minds." 
To this Instruction the défendant excepted, contending that under sald instruc- 
tion the jury was prevented from considerlng the testimony of Mr. Tupper, 
who, In the capacity of an expert witness, had explained the words "coinsur- 
ance clause" as used in the policy to refer to coinsurance to the full value of 
the property, as contradistinguished from a limited coinsurance, or a coinsur- 
ance to the extent only of a specifled percentage of the property's value. 
The court further instructed the jury as follows: "(6) Upon the point of 
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Mr. Tupper's explanatlon to you of what he thought the coinsurance clause 
was,— what he understood by the coinsurance clause,— if he referred to this 

paper: 'Average or Coinsurance Clause. Charleston, So. Ca., , 18S8. It 

is understood and agreed that, in case of loss under this policy, thls company 
shall be liable only for such proportion of the whole loss as the amount of 
this Insurance bears to the cash value of the whole property hereby insured 
at the time of the fîre Attached to and f orming part of policy No. — of the 

Insurance Company. , Agents,'— and was construing this paper, 

it does not afCect this policy at ail. If, however, he explalned the coinsurance 
as explained by insurers, then you must see some évidence that that was 
given to the Wilcox & Gibbs Co., and that that company concurred with 
those instructions,— that construction of the risk,— and that the évidence of 
assent on the part of the Wilcox & Gibbs Co. must appear to hâve been 
given by such a one who occupied a position in the company that would 
entitle him to make and alter contracts for them." To this instruction the 
défendant excepted, contending that by such instruction the défendant was 
required to prove actual communication to the Wilcox & Gibbs Guano Com- 
pany of the meaning attached to said clause, and a positive assent thereto 
by some one authorized to make and alter contracts for said company, 
whereas the court should hâve charged that if the jury believe the words of 
the policy "subject to coinsurance clause" to hâve the fixed technical mean- 
ing in the business of Insurance as explained by Mr. Tupper, and that the 
policy was duly delivered to and received by the plaintifC company without 
objection or Inquiry as to the meaning of the words in question, the said 
company was bound by the cpinsurance clause as explalned by the défend- 
ant as fully as though said clause had been personally explained by the 
insurer, and assented to by the Insured, at the inception of the risk. 

The jury found for plaintilï the f uU amount of its claim as fixed by the arbi- 
trators, with interest, including the entire loss upon the wharf and tramway. 

George M. Trenholm, for plaintiff in error, 
J. P. K. Bryan, for défendant in error. 

Before GOFF, Circuit Judge, and MOERIS and BRAWLEY, Dis- 
trict Judges. 

MOERIS, District Judge (after stating the facts). The question of 
law raised by the defendant's exceptions in this case is, what is the 
effect of the words "subject to coinsurance clause" in the policy of 
insurance in the item of $2,000 on their wharf and tramway thereon 
"subject to coinsurance clause," and what was the légal eflect of 
the testimony of the agent of the insurance company with regard 
to it? The condition which the défendant contended was imposed 
upon the policy by thèse words was a restrictive condition, depriv- 
ing the assured of something to which it was entitled under the 
gênerai tenus of the policy. Such restrictions are to be taken most 
strongly against the party for whose beneflt they are intended. 
Palmer v. Insurance Co., 1 Story, 360, Fed. Cas. No. 10,698; First Nat. 
Bank v. Hartford Fire Ins. Co., 95 U. S. 673, 678; Thompson t. Insur- 
ance Co., 136 U. S. 287, 297, 10 Sup. Ct. 1019. It devolves upon such 
party to express the restriction in language which conveys the mean- 
ing intended. The party who accepts the policy should be informed 
by it what is the contract for which he has paid the premium and 
upon which he relies for indemnity. Ang. Ins. §§ 20-22. 

We can see no ground for the defendant's first exception, which is 
to the court's instruction that, if there was doubt as to the construc- 
tion of the policy, it should be solved in favor of the assured, and 
we can see nothing in the instruction to mislead the jury. 
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ïhe meaning of words which hâve a spécial trade or technical sig- 
nificance, or clauses in a policy which.areambiguousorindeterminate, 
may be explained by usages wMch are so gênerai, uniform, or notori- 
ous that the party to be bound may be presumed to hâve known them. 
But no évidence of any usage was offered which. would tend to ex- 
plain the meaning of "subject to coinsurance" or "subject to co- 
insurance clause." The only witness for the défendant was its local 
agent at Charleston. He did not testify to any usage, but simply 
to his understanding of thèse words in this policy. He f urther tes- 
tifled that the policy, if delivered without the coinsurance clause, 
which he had intended to attach to it and which he had attached to 
prior policies on the same risk, was incomplète, showing that the 
policy was not relied upon as expressing the contract he had intend- 
ed the Company should make, but that contract would hâve been ex- 
pressed in the clause which he alleged had been attached to earlier 
policies, and which would hâve been attached to this but for the 
oversight of his clerk. It appeared, further, from the évidence, that 
there were varions coinsurance clauses which are attached to poli- 
cies by différent underwriters, some requiring the assured to be- 
come coinsurers for th.e deflciency if the insurance did not amount 
to 75 per cent, of the whole value of the property, and others stating 
a différent percentage. It further appeared that the clause which 
the insurance agent wonld hâve afQxed to the policy, if he had 
completed it as he had intended, was a printed clause applicable 
to a loss by are, and not a loss by cyclone. It would appear, there- 
fore, as the words "subject to coinsurance clause" had no deflnite 
meaning in themselves (unless they applied to the coinsurance clause 
contained in the body of the policies with référence to other in- 
surance), and had no deflnite meaning by usage, but referred to some 
particular clause which the company's agent intended to afflx, that 
the court committed no error of which the défendant can complain 
in saying to the jury that if they f ound the policy not a complète 
contract they were to ascertain what it was that was left out, and 
which, if inserted, would hâve explained or varied the tenus of the 
policy as delivered. The court then called the attention of the jury 
to the faet that, if the very clause had been attached which the in- 
surance agent testifled had been omitted, it was one which was ap- 
plicable only to a loss by fire, and instructed them that it would 
not hâve aflected this loss, which was by cyclone. 

It does not appear that there was any error in this instruction 
of which the insurance company can complain. Unless there was 
some restriction by which the assured was prevented, it was en- 
titled under the gênerai terms of the policy to the whole sum insured. 
The insurer claimed that the restriction was contained in the words 
"subject to coinsurance clause" of themselves. We think the court 
right in holding this not to be so, and that the words had no deflnite 
meaning. The insurer was then (against the objection of the plain- 
tiflf) aUowed to explain what was the clause it would hâve attached 
but for an oversight. Surely the défendant could not ask to be 
placed in a better plight than if the policy had been completed as 
was intended. Attention had been called to the fact that the 
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printed slip had référence to fire, "butthe agent's testimony was clear 
that it was the slip he had attaclied to fire policies which he 
intended to attach to this. Treating the policy as if titie slip waa 
there, the défendant asked the court to say that it was not to hâve 
its literal meaning, but was to be construed contrary to its obvious 
meaning, in order to make it consistent with a verbal agreement 
aUeged to hâve been had with the assured two years bef ore thia 
particular poliey was issued. This certainly is not the rule in an ac- 
tion at law. If the slip had been attached to the policy when de- 
livered, and by mistake failed to express the actual agreement, a 
court of equity was the only jurisdiction in which the policy could 
be reformed and corrected. Insurance Co. v. Mowry, 96 U. S. 547; 
Graves v. Insurance Co., 2 Cranch, 419; Andrews v. Insurance Co., 
3 Mason, 6, Fed. Cas. No. 374. The policy as delivered and accepted 
is conclusively presumed, in an action at law, to express the entire 
contract of the parties. Insurance Co. v. Mowry, 96 U. S. 547. If 
the slip intended had been attached to the policy, there would hâve 
been no room for construction; the insurer would hâve used the 
Word "fire," and would hâve been presumed to hâve meant "fire." 
The court, then, in substance, told the jury if they should find that 
this particular slip with the word "fire" on it was not the one in- 
tended to be attached, but some other, then the évidence left it 
doubtful which other slip was intended, as the varions slips produced 
showed there were several of différent import in use. This instruc- 
tion was entirely justified by the testimony. 

The sixth exception was to that part of the charge which in- 
structed the jury that, in order to bind the défendant by the spécial 
meaning which the agent of the Insurance company contended he 
had explained in the original negotiation to be the import of in- 
suring the wharf and tramway "subject to coinsurance," the jury 
must find that this explanation was made to some person whose 
connection with the plaintiff corporation was such that he had au- 
thority to make and alter contracts on its behalf. In this policy the 
words "subject to coinsurance clause" would seem to import that 
there was some clause, either in the policy or to be attached thereto, 
by which coinsurance was to be regulated and the contract con- 
troUed either as to the extent of the risk or the basis of the settle- 
ment of the loss. This idea is favored by the provision "subject 
to freshet clause," and the attaching of a clause with regard to 
freshets to form a part of the policy. There was no évidence suffi- 
cient to submit to the jury to find that the words "subject to coin- 
surance" had any flxed technical meaning in the business of Insur- 
ance. By the spécial explanation clalmed to hâve been made to Mr. 
Murphy, Jr., before the flrst policy was issued, it was attempted to 
Interpret the contract in such a manner as to add to it a clause 
which it did not contain, or else to show that the policy did not ex- 
press the previous verbal understanding. If this could in any case 
be permissible, it would seem that the understanding which was to 
control the written contract should be between persons authorized 
to bind the parties to the contract. But, in our opinion, thèse verbal 
«tplanations, no matter to whom made, were incompétent testimony 
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for this purpose. The testimony might hâve been admissible in an 
«quity suit to correct the policy, if tliere was a mutual mistake oi 
omission, but was not proper to be considered by the jury in this 
suit. It was an atterapt to prove a paroi understanding prior to is- 
suing the policy, thus giving meàning to words in it which of them- 
selves expressed nothing; not to explain a latent ambiguity, but 
to insert a clause by giving the oral understanding of the parties as 
to something which should be in the policy for the beneflt of the 
insurer, but was not there. It is obvious, therefore, that the in- 
struction to which the sixth exception applies could not be prejudi- 
«ial to the défendant We find the whole charge was sufficiently 
favorable to the défendant, and that there is no error of which it 
«an complain. The judgment is afarmed. 



TINDALL et al. v. WESLEY. 
(Circuit Court of Appeals, Fourth Circuit February 5, 1895.) 

No. 96. 

î. COKSTITOTIONAL LaW— SUIT AGAINST STATB. 

The State of South Carolina was the owner of certain real estate, which, 
under a statute of the state, was in the care and custody of the secretary 
of State, and was held by him, subject to the directions of the commis- 
sloners of the sinking fund. Pursuant to directions of such commissioners, 
the real estate was sold at auction to one A., acting for the plaintitf, who 
complied with the terms of sale, and received a deed from the commis- 
sioners of the sinking fund. A. afterwards conveyed the property to 
plaintifC, who made a demand for possession- upon the secretary of state 
and a keeper, who had actual charge of the property, under direction of 
the secretary of state, the property being at the time partly in the occupa- 
tion of certain state ofilcers; and, being refused possession, brought an 
action of ejectment against the secretary of state and the keeper. Held, 
that such action was not a suit against the state. U. S. v. Lee, 1 Sup. Ct. 
240, 106 U. S. 196, and Stanley v. Schwalby, 13 Sup. Ct 418, 147 U. S. 
508, followed. 
3. Evidence— Relevancy— Ejectment. 

The terms of sale of the property provided that one-third of the pur- 
chase price should be pald in cash and the balance secured by bond and 
mortgage, which should be payable at any time, at the option of the pur- 
chaser. A. had paid the one-third in cash, given his bond and mortgage, 
and received a deed of the property. Upon cross-examination of a wit- 
ness on the trial of the action of ejectment, défendants attempted to 
show that the purchase was made for the purpose of raising an issue as 
to the validlty of a tender of certain depreciated state scrip, and that 
such scrip had been tendered in payment of the bond and mortgage. 
Held, that such évidence was irrelevant, and was properly excluded. 

In Error to the Circuit Court of the United States for the District 
of South Carolina. 

This was an action of ejectment by Edward B. Wesley against J. 
E. Tindall and J. K. Boyles to recover possession of certain real es- 
tate in the city of Columbia, S, C. Upon the trial in the circuit 
court, plaintiff recovered judgment. Défendants bring error. 

On the 16th of February, 1892, the plaintiff below, Edward B. Wesley, 
through a trustée, purchased from the commissioners of the sinking fund of 
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the State of South Carolîna the lot of gronnd In the clty of Columbia on 
Tvhlch stands the building known as "Agricultural Hall." The property was 
Bold at public auctlon, and the purchase price was $16,165. The state of 
South Carolîna had been the owner, and this sale was made In pursuance of 
an act of her gênerai assembly. The purchase was made for the plaintifC 
below by one J. W. Alexander, as his trustée. Alexander fully complied 
with the terms of sale by paylng to the state treasurer, W. T. 0. Bâtes, one- 
third of the purchase money, and executing to him hls bond and a mortgage 
of the premises for the residue of the stipulated price, and recelved a deed 
for the property in due form, executed by the commissioners of the sinking 
fund of the state, and delivered by Bâtes, the state treasurer. In the ad- 
vertisement of sale. In the bond taken for the deferred installments of the 
purchase money, and in the mortgage securing them, leave was given the 
purchaser to antleipate the deferred payments at hls pleasure. The deed of 
conveyance récites that it was made by the commissioners of the sinking 
fund, by direction and appolntment of the plaintiff below, to J. W. Alexander, 
to hold the same In trust for the use of the plaintiff below, his heirs and 
assigns forever, and to permit the cestul qui trust to hâve and possess the 
same, and to enjoy the profits, and in trust to convey the same to him, his 
hoirs and assigns, on request, or to such person as he might direct and 
appoint. Afterwards, namely, on the llth day of February, 1893, Alexander 
did, upon request, convey the lot and premises in fee simple to him, Edward 
B. Wesley, who was a citizen of the state of New York. On the 13th day of 
February, 1893, this suit was brought The suit is by complaint, and is, in 
South Carolina, a statutory action, équivalent to and a substitute for the 
common-law action of ejeetment. One of the provisions of the statute law of 
South Carolina is as follows: "The secretary of state shall take charge of ail 
the property of the state, the care and custody of which is not otherwise 
provided for by law. He shall hold the same subject to the directions and 
Instructions of the commissioners of the sinking fund." There was no pro- 
vision of law for other custody of the subject of this suit than that of the 
secretary of state, J. B. Tindall. The immédiate custody of the building was 
in a watchman,— J. R. Boyles, — appointed by Tindall, whose duty it was to 
"watch, guard, and take care of the premises." He is one of the défendants 
below. The complaint avers that the plaintiff below was a citizen of New 
York, sets up his title to the premises in dispute by describing his purchase 
from the commissioners of the sinking fund, and the deeds conveying title to 
him, which gave him the right of possession; and complains that the défend- 
ants below, Tindall and Boyles, wrongfuUy entered into the premises and 
ousted him, and hâve been in possession since his purchase on the 20th of 
February, 1892, and still are withholding the same from him. 

The défendant below Tindall, for his flrst answer, dénies each and every 
allégation of the complainant. For his second answer he says that on the 20th 
of February, 1892, he was, and has since continued to be and is, secretary 
of the state of South Carolina; that the premises described in the complaint 
were and are the property of and In the possession of the said state, in actual 
public use. For his third answer he says that he has no right, title, interest, 
or estate In the said premises of any kind whatever, but that the same are 
In his custody as secretary of state. The answer of Boyles is similar to that 
of Tindall, averring that he is In the employment of Tindall as secretary of 
state, has no title In the premises, and is engaged only in watching, guarding, 
and taking care of the premises. The state of South Carolina Is not a party 
to the suit In any form. She dId not corne into court to make suggestion oï 
her title to the premises in dispute, and for that purpose only, as was done 
in Kaufman v. Lee, 1 Sup. Ot 240. She left her relations to the property to 
be gathered excluslvely from the pleadings and the évidence. 

Among other testimony taken at the trial was the following, given by W. 
H. Lyles, one of the counsel for the plaintiff below, which refers to occur- 
rences on the morning of the 13th day of February, 1893, the day on which 
this suit was brought, and before the complaint was flled: "Question by the 
Court: The transaction of the sale had been completed? A. Yes, we had 
taken the formai delivery of the deed, and had delivered the bond and mort- 
gage, and taken the recelpt, put it in our pocket, and went ont of the room; 
then came back, and told Dr. Bâtes [treasurer of the state] that we had the 
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privilège of anticipa ting the payment By counsel for the plaintifE below: 
Q. State again the conversation you had -witli Mr. Tindall? A. On the day 
this action was commenced, before we put the papers In the hands of the 
deputy marshal for service, I went down to the building Itself. I found Mr. 
Boyles, the défendant, in possession of the building, and I told him I had 
come down to demand possession of the building. He told me he was there 
In the custody of the building, under the instructions of the secretary of 
State, and tliat he was instructed not to give up the possession of the building 
to me, and I would hâve to see the secretary of state. I went Immediately to 
hls office, having had some trouble in the flrst case about the matter, and I 
told him of my conversation and Mr. Boyles' statement to me that he was 
holding the property under the instructions of the secretary of state. He 
said I had stated the matter correctly; that he was Instructed by the commis- 
sloners of the sinking fund to hold that property as the property of the 
state of South Carolina, and he couldn't give the possession of the property 
to me; that he held it as agent of the board of the sinklng fund commls- 
sioners of the state of South Carolina." During the cross-examination of W. 
H. Lyles, one of the wltnesses and one of the counsel for the plalntifC below, 
the foUowlng proceedlngs took place: "Q. You say you took the deed and 
went out of the office? A. Yes. Q. ïou came back almost immediately? A. 
Came back wlthin the space of 3 or 4 minutes. Q. What then took place? I 
want to know what occurred between you and Mr. MuUer [Lyles' partner] 
on the one hand, and Dr. Bâtes [state treasurer] on the other, when you went 
out of the room and immediately returned? (The court directs the jury to 
withdraw.) Q. You and Mr. Muller went out of the state treasurer's office, 
and almost Immediately returned. Now, what occurred between the state 
treasurer on the one hand and Mr. Muller and yourself on the other? A. 
We returned within flve minutes, — I thlnk within two minutes. We called 
the state treasurer's attention to the fact that the bond whlch had been deliv- 
ered by us for Alexander contained a clause whlch authorized him to antlci- 
pate it at any time; and we told him, on behalf of Mr. Alexander, we deslred 
to pay that bond and mortgage immediately. We then drew out the revenue 
bond scrip, known as the 'Blue Rldge Railroad Bond Scrip,' whlch we counted 
out to the amount of a f ew cents or dollars in excess of the amount due on the 
bond and mortgage, allowing interest on the bond and mortgage from Its 
daté up to the date of this transaction, and we told Dr. Bâtes we tendered 
that in payment of the bond and mortgage. We demanded no reeeipt. We 
demanded nothing. Q. And it was refused? A. Yes, the advertisement was 
not referred to. Q. Was it not the purpose of the transaction to croate an 
issue In the United States circuit court, in order to test the validlty of the 
revenue bond scrip? Was not that the object of the purchase? A. The object 
of the purchase from the beginnlng was to create an issue as to the validlty 
of the revenue bond scrip; but as to the United States circuit court, we were 
not— Q. Then, when you bought it, you did not Intend to pay for it In good 
money? A. We dld, and consldered the scrip as good as money. Q. When 
you made the purchase, you made it with a vlew of compelling the state to 
take the deferred payment of it In revenue bond scrip? A. Yes. Q. Dld you 
happen to know whether the revenue bond scrip had any value in the mar- 
ket? A. I don't know. Q. It bas not? A. I don't know that it has. Q. Very 
llttle. If any? A. Yes. Q. Had Alexander and Wesley had no use for this 
property, that you know of, except to create the issue to whlch you hâve 
referred? A. That was the sole object for which it was purchased. Mr. Wes- 
ley regarded the property as worth the money. and, even if he had to pay, 
he would not lose the money. Q. Mr. Wesley holds a large block of revenue 
bond scrip? A. Yes." The court ruled out the foregoing testimony of Lyles 
relatlng to the bond scrip taken in the absence of the jury, and the jury were 
called Into court. 

At the close of the testimony taken on behalf of the plaintift below, counsel 
for défendants entered a motion for a nonsuit. The court ruled as follows: 
"The object and purpose of this suit is the obtalning possession of a certain 
tract of land In the clty of Columbia. The plaintiff , not being actually In pos- 
session of the land, is obllged to show that he has In hlmself such title as 
warrants a possession. For that purpose he has introduced testimony that 
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he holds titlé under the state, and In the same testlm'ony he offers évidence 
that he has made demand under that tltle, was refused upon the ground .th»t 
the parties were holding by virtue of the state, both parties referring theiir 
claim to the same source, and the motion for nonsult Is overruled." 

Tlndall, one of the défendants, testifled, among other things, as follows, 
speaking of Agricultural Hall: "Q. Was there any one— at the time of the 
alleged deed to Alexander— was there anybody in that building at that time? 
A. Yes. Q. Who was there? A. The railroad commlssioners had their rooms 
there, and I had engagea two rooms to Mr. Boyden, editor of a paper, for 
which he paid $2 a month each, and the weather bureau had their office lu 
the building. I found them there when the building came Into my possession, 
and I dld not remove them. They are there yet. Q. Since that time, how is 
that building used? A. Those same parties I bave mentioned are there, and 
a little later on the dispensary was established in that building. I thlnk that 
was some time in the spring of last year. Mr. Traxler, who is the state 
dispenser, has his office there, and liquors belonging to the state." 

At the close of the testlmony the défendants below entered a motion to 
dismiss the complaint on the plea to the jurisdiction of the court, founded on 
their allégation that the premises were the property of and in the possession 
of the state of South Carolina, in actual public use, at the time of the com- 
mencement of the suit; contending that they, Tlndall and Boyles, were mère 
custodians and care takers of the premises, not in possession or having any 
Interest in them, and were not proper parties to the suit, it being in elïect a 
«uit agalnst the state of South Carolina. The court below overi-uled this 
motion to dismlss, holding that the cause was not, in efCect, a suit agalnst 
the state of South Carolina, that the défendants were proper parties, and that 
the court had jurisdiction. The case was tried on the 7th of April, 1893, end- 
Ing in the foUowlng verdict of the jury: "We flnd for the plaintifiC the pos- 
session of the land in dispute as described In the complaint." 

The plaintifCs In error assign as errors: 

(1) That the court below erred in excludlng the testlmony of W. H. Lyles, 
given on cross-examinatlon, relating to the intention to pay the deferred in- 
stallments in railroad bond scrip, 

(2) That it erred in overruling motion for nonsult, on the ground that no 
«vidence was given by the plaintiff below to show title in himself by grant 
from the state, and a source of title common to both plaintilï and défendants. 

"And for a second défense:" 

(3) That the court erred in overruling motion to dismiss on the ground that 
the défendants below were mère custodians and care takers of the premises, 
not in possession nor having any title or interest In them, and that they were 
the property of the state. 

Samuel W. Melton and Osmund W. Buchanan, for plaintiffs in 
error. 

William H. Lyles, of Lyles & MuUer, for défendant in error. 

Before GOFF, Circuit Judge, and HUGHES and MOEEIS, Dis- 
trict Judges. 

HUGHES, District Judge (after stating the case as above). Tke 
flrst assignment of error in this case relates to the testlmony of W. 
H. Lyles on cross-examination, tending to show that the plaintiff 
below, Edward B. Wesley, had made the purchase of the premises 
with the secret intention of paying the deferred installments of the 
purchase money in a valueless kind of paper issued by the state 
called "Blue Ridge Eailroad Bond Scrip." The court below refused 
to allow this évidence to go to the jury, and this ruling is assigned as 
error. The payment of the flrst installment of the purchase money, 
the exécution of the deed of conveyance to the purchaser, and his 
eounter exécution of bond and mortgage for the deferred install- 
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ments, made the tmnsaction a perfect and complète one to confer 
title upon the purchaser, and to entitle him to possession of the 
premises. The suit which. he brought for this possession involved no 
other inquiry than whether his flrst payment had been made, whether 
a valid deed of conveyance had been executed, and whether he had 
further complied with the terms of sale relating to the bond and 
mortgage for the future installments. What might hâve been his 
secret intentions with respect to the deferred payments was a ques- 
tion foreign to his suit for possession of the premises to which he 
had become entitled, and ail évidence in regard to such intentions 
was properly ruled out. 

The second assignment of error, based upon a déniai that any évi- 
dence had been introduced showing a grant of the premises from the 
State to the plaintiff below, is waived by the défense, and a con- 
sidération of it by us rendered unnecessary. 

The third and principal ground assigned as error is a déniai of the 
jurisdiction of the court below to try the cause, because of the alléga- 
tions in the pleadings that the premises in dispute were, on the date 
of plaintifiPs demand for possession, and hâve been ever since, the 
property of the state of South Oarolina, in actual public use; that 
the défendants below were officers of the state, and in custody of the 
premises only as such, and that they hâve no right, title, interest, or 
estate of any kind to or in the said premises. It is well-settled law 
that a sovereignty cannot be sued except by its own consent. The 
doctrine applies alike to the government of the United States and 
to the States themselves, composing the Union. But it is equally 
well settled that suits may be brought, under spécial circumstances, 
for property claimed by a state, and in the possession of individual 
persons holding for and in the name of the sovereign. There is 
some confusion in the décisions on this question when they come to 
define what the spécial circumstances and "conditions are under which 
the property of a sovereign in possession of agents or officers may be 
the subject of suits against such persons. In the présent case we 
are saved the task of entering upon a gênerai survey of the décisions 
on this vexed question that hâve been rendered in the courts of this 
and the mother country. The case at bar is practically and in prin- 
ciple ail fours with that of U. S. v. Lee, or Kaufman v. Lee, 106 U. S. 
196, 1 Sup. et. 240, and is ruled by the décision in that case and in 
Stanley v. Sehwalby, 147 U. S. 508, 13 Sup. Ct. 418. The complaint 
in the case at bar speciflcally charges that, "the plaintiff being law- 
fully possessed of the premises, the défendants, cm the 20th of Peb- 
ruary, 1892, wrongfully entered into said premises and ousted plain- 
tiff, and that the défendants are, and ever since hâve been, and still 
are, withholding the same from the plaintiiî," against his demand. 
Issue was joined on this allégation, and the verdict was for the plain- 
tiff below, on évidence proving an ouster and tort. The action was, 
in substance, for trespass and tort, and it is in this respect that the 
case at bar is ail fours with that of Kaufman v. Lee, and ruled by 
the décision of the suprême court therein. In the case of Stanley v. 
Sehwalby, at page 518, 147 U. S., and page 418, 13 Sup. Ct., the 
suprême court say : 
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"It may be accepted as unquestioned that nelther the United States nor a 
State can be sued as défendant in any court In thls country wlthout thelr 
consent, except, etc. Àccordingly, whenever it can be clearly seen that a 
State is an indispensable party to enable a court, according to the rules which 
govem Its procédure, to grant the relief sought, It wlU refuse to take jurls- 
dlction. But, In the désire to do that Justice which in many cases the courts 
can see wlU be defeated by an extrême extension of this principle, they hâve 
in some instances gone a long way in holding the state not to be a necessary 
party, though its interests may be more or less affected by the décision. 
Among thèse cases are tbose where an individual is sued in tort for some act 
injurious to another In regard to person or property In which hls défense is 
that he has acted under the orders of the government In those cases he is 
not sued as an offlcer of the government, but as an Individual, and the court 
is not ousted of jurisdlction because he asserts the authority of such offlcer. 
To make ont that défense he must show that hls authority was sufficient in 
law to protect him. In this class of cases is included U. S. v. Lee, where the 
action of ejectment was held to be in its essential character an action of 
trespass, with the power in the court to restore the possession to the plalntiff 
as part of the judgment; and the défendants, Strong and Kaufman, being 
sued individually as trespassers, set up their authority as officers of the 
United States, which this court held to be unlawful, and therefore insuflacient 
as a défense." 

A case rarely arises in the courts more fully within the terms of a 
ruling décision than is the case at bar witMn the meaning and ténor 
of the language of the suprême court in the case of Stanley v. 
Schwalby, conflrming and explaining the décision in Kaufman v. 
Lee. 

We thihk there was no error in the action of the court below in 
entertaining this suit as not a suit against the state of South Caro- 
lina, and in giving judgment for the plaintifE below. The judgment 
of the court bdow is afflrmed. 



JONES V. NBWPORT NEWS & M. V. CO. 

(Circuit Court of Appeals, Sîxth Circuit February 5, 1895.) 

No. 173. 

1. Railroads— SwiTCH TO Privatb Warbhouse— Discontinuance. 

A railroad company, as a carrier, is not bound, at common law, by the 
establishment and maintenance for any length of time of a swltch con- 
nection of its main line with a prlvate warehouse, forever to maintaln it. 

2. Samk— Abuse of Discbetion. 

Even if a railroad company may be liable for damages for an abuse of 

discrétion in discontlnuing such a swltch, the person complainlng must 

négative the dangprous character of the swltch which the facts stated in 

regard to it in his pétition suggest as a good ground for its dlscontinuance. 

8. Same— Conthact. 

An agreement by a railroad company, with one owning land adjacent to 
its track, that, if he would build a coal tlpple and a trestle therefrom to 
its track, it would construct a swltch thereon, and thereafter deliver coal 
to him there, does not contaln an Implication that the swltch shall be per- 
pétuai. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

Action by H. M. Jones against the Newport News & Mississippi 
Valley Company for injury to and discontinuanee of a railroad 



JONES V. NÈWPOET MEWS & M. V. CO. 737 

Bwîtch to plaintiff's warehouse. A démarrer was sustaîned to that 
part of the pétition which claimed damages for discontinuance of the 
switch, and plaintiff brings error. Afflvmed. 

H. M. Jones, the plaintiff In error and the plaintiff below, flled two pétitions 
In ordlnary in the Caldwell circuit court of Kentuclîy against the Newport 
News & Mississippi Valley Company, a corporation organized under the laws 
of Conneeticut, and a citizen of that state, engaged in operatiBg under a lease 
the railroad of the Chesapeake & Ohio Southwestem Railroad Company. 
The plaintiff is the owner of land in the town of Princeton, lying near the 
junction of two streams, and wlthin a few feet of the defendant's railroad 
bridge over one of them. The lot adjoins the rlght of way of defendant's 
railroad. The railroad at this point runs on a high embankment or flll. Some 
years before the flllng of the pétition, the plaintiff had built himself a coal 
tipple and storage bins for coal on his lot, and near the defendant's right of 
way, and a trestle, 15 feet high, above the ground, Connecting the coal tipple 
wlth the defendant's roadbed on the high embankment. A railroad track was 
laid over the trestle, so that the cars could be run from the main track by a 
switch to the tipple. Plaintiff's first pétition averred that, by the négligence 
of the agents of the railroad company, the switch from the main track of the 
railroad to the coal tipple was left open, and a regular freight train, running 
at a high rate of speed, left the main track, and running out upon the trestle, 
was precipitated over the tipple, doing much damage to the plaintiff's plant, 
for whlch he asked damages. The second pétition, which, by the order of the 
court, was Consolidated with the first, described the circumstances under 
which the trestle and connection track were built as follows: "That several 
years ago the plaintiff, desiring to go into the coal business at Princeton, 
Kentucky, and desiring to build for that purpose a coal tipple on said lot, and 
connect the same with the main Une of said railroad, owned and then op- 
erated by the Chesapeake & Ohio Southwestem Railroad Company, by trestle 
and a railroad track, or switch, as it is sometimes called, had plans and spéci- 
fications drawn for such coal tipple and trestle; and thereupon the said 
Chesapeake & Ohio Southwestem Railroad Company made and entered into 
a contract with him, this plaintiff, that, if this plaintiff would build the pro- 
posed coal tipple and trestle, it would make the necessary embankment, con- 
nect the trestle with its main Itne of road, and lay down the track over 
said embankment, trestle, and coal tipple, and connect the same with the 
main line of road by a switch, and thereafter deliver coal to him at said 
tipple, over said switch and road, on said trestle and coal tipple, and this con- 
tract was made in the early part of 1884. That, in compliance with this con- 
tract, this said plaintiff, in the summer of 1884, built said coal tipple and 
trestle in accordance with said plans and spécifications, and the said Chesa- 
peake & Ohio Southwestem Railroad Company built said embankment and 
laid said track thereon, and on said trestle and coal tipple, and connected 
the same with the main line of said railroad with a switch, and then it 
became a part of said main line of road, and so remained untll the doing of 
the wrongs hereinafter complained of ; and said last-named railroad company 
and the défendant delivered coal in car-load lots over said switch to said coal 
tipple, as was their duty, from that time until the time of the doing of the 
wrongs hereinafter complained of, as the business of the plaintiff required 
said coal to be delivered. That said coal tipple and trestle were built of 
heavy timber, and were about fifteen feet high, and were very expensive, 

and cost this plaintiff not less than $ ; and, in addition thereto, he built 

a room under one of the bents of said coal tipple, and fitted it up for an office, 
bought and put up a pair of wagon scales, built a bridge aeross the Dallam 
Spring, which was necessary to get the wagons to the scales, put a roof 
over the coal tipple, bought a wagon and a pair of mules, and in every way 
fitted himself up to run a coal business, and did run a coal business, at that 
place and on said coal tipple, for a number of years, and until tbe doing of 
the wrongful acts hereinafter complained of. Said trestle and coal tipple is 
the same mention(><l in the first paragraph of this pétition. That afterwards 
the Chesapeake & Ohio Southwestem Railroad Company leased said railroad 
from Louisville to Paducah, Ky., through Princeton, Ky., to the défendant, 
v.65F.no.7 — i7 
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wliicb tflok pcwsèsslon under sald lease, and for several years last past bas 
operated and controUed aald road under sald lease, and assumed the dutles 
and obntracts of sald lessor company, Includlng Its duty to and contract wlth 
thls plaintiff, and for several years fulflUed and performed sald duty and 
contra«t, and then, ratlfylng the old contract, made a new one wlth thls plain- 
tiff, by which he was to repair and rebulld a part of sald tresûe, which he 
dld at great expense, not less than $— — , to bimself, and It was its duty at 
ail tlmes to keep said swltch to sald coal tipple In good order, and to dellver 
coal to Mm over sald swltch to sald coal tipple; but, notwithstandlng sald 
contract and sald duty, the défendant bas violated its contract and Its duty, 
and soon after the accident referred to in the flrst paragraph of thls pétition, 

and In the month of , 1892, the défendant wrongfuUy and without right 

tore up and removed sald swltcb and ail the iron forming the railroad from 
the main Une of road to sald coal tipple over said trestle, and bas slnce 
wrongfuUy and without rlght refused to relay said track, or to deliver coal 
to thls plaintiff at said coal tipple, thus renderlng worthless to thls plaintiff, 
and utterly destroying, the value of sald coal tipple and trestle, and utterly 
breaklng up and rulning the plaintifE's sald coal business, to the damage of 
thls plaintiff flve thousand dollars, whicb damage sald défendant refuses to 
pay, although demanded. Wherefore the plaintiff prays for damages against 
the défendant for flve thousand dollars, and for Interest thereon from date of 
judgment until paid, and for hls costs and ail proper relief." The two péti- 
tions were carried by removal from the state circuit court Into the court 
below, where they were Consolidated as already stated, and thereafter the 
défendant demurred to both causes of action. The demurrer to the flrst 
cause of action was overruled. The demurrer to the second cause of action 
was sustained, and upon that judgment was entered for the défendant. The 
flrst cause of action was submitted to the jury, and resulted in a verdict and 
judgment for the plaintiff. The plaintiff sued out a wrlt of error to the ruling 
of the court in sustainlng the demurrer to the second cause of action, and in 
renderlng judgment for the défendant thereon. The correctness of the ruling 
of the circuit court In sustalning the demurrer to the second cause of action Is 
tberef ore the sole question for considération la thls court 

Wm. Marble and Husbands & Husbands, for plaintiff in error. 
Quigley & Quigley and P. H. Darby, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge (after stating titie facts). Plaintiff bases his 
claim for damages — ^First, on th.e violation of au alleged common-law 
duty; and, second, on the breach. of a contract. 

1. The proposition put forward on plaintiff's behalf ia that "when 
a railroad company permits a switch connection to be made between 
its Une and the private warehouse of any person, and delivers mer- 
chandise over it for years, it becomes part of the main line of the 
railroad, and cannot be discontinued or removed, and this on com- 
mon-law principles and without the aid of a statuté. It may be 
safely assumed that the common law imposes no greater obligation 
upon a common carrier with respect to a private individual than 
with respect to the public If a railroad company may exercise its 
discrétion to discontinue a public station for passengerà or a public 
warehouse for freight without incurring any liability or renderlng 
itself subject to judicial control, it would seem necessarily to foUow 
that it may exercise its discrétion to establish or discontinue a 
private warehouse for one customer. 

In Northern Pac. Ry. Co. v. Washington Territory, 142 IJ, S. 
492, 12 Sup. et 283, it was held that a maadamus would not lie to 
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«ompel a railroad company to establish a station and stop its trains 
at a town at which. for a time it did stop its trains and deliver its 
f reight. 

In Com. r. Fitohburg B. Co., 12 Gray, 180, it was attempted to com- 
pel a railroad company to run regalar passenger trains over certain 
branch lines upon which. they had been run for a long time, but had 
been discontinued because tliey were unremunerative. Tlie court 
held tliat mandamus would not lie because the maintenance of such 
facilities was left to the discrétion of tlie directors. Referring to 
tliis and other cases, Mr. Justice Gray, delivering the opinion of 
the suprême court in Northern Pac. Ry. Co. y. Washington Territory, 
supra, said: 

"The difflculties in the way of Issuing a mandamus to compel the main- 
tenance of a railroad and the runniilg of trains to a terminus flxed by the 
charter itself are mucb Increased when it is sought to compel the corporation 
to establish or to malntain a station, or to stop its trains at a partlcular place 
on the Une of Its road. The location of stations and warehouses for receiving 
and delivering passengers and freight involves a comprehensive view of the 
interests of the public, as well as of the corporation and its stockholders, and 
a considération of many circumstonces concernlng the amount of the popula- 
tion and business at, near, or withiu convenient access to one point or another, 
which are more approprlate to be determined by the directors, or in case of 
abuse of their discrétion by the législature, or by administrative boards in- 
trusted by the législature wlth that duty, than by ordinary judicial trlbunals. 
* * * To hold that the directors of thls corporation, in determining the 
number, place, and slze of its stations and other structures, having regard 
to the public convenience as well as to its own pecuniary interests, can be 
controlled by the courts by writ of mandamus, would be inconsistent with 
many décisions of hlgh authority In analogous cases." 

Among the cases which Mr. Justice Gray cites in support of the 
foregoing is that of People v. New York, L. E. & W. R. Co., 104 N. 
Y. 58, 9 N. E. 856. In that case it was sought to compel a railroad 
company by mandamus to enlarge a passenger and freight station 
which was admittedly inadéquate, but the writ was denied. The 
ground for the conclusion of the court, as stated by Mr. Justice Gray, 
was that "the défendant, as a car-rier, was under no obligation, at 
common law, to provide warehouses for freight offered, or station 
houses for passengers waiting transportation," and no such duty 
was imposed by statute. 

See, also, Florida, C. & P. R. Co. t. State, 31 Fia. 482, 13 Sonth. 103. 

It is true that the foregoing wëre cases of mandamus, and that the 
court exercises a discrétion in the issuance of that writ which can- 
not enter into its judgment in an action for damages for a breach of 
duty. But the cases show that the reason why the writ cannot go 
is because there is no légal right of the public at common law 
to hâve a station established at any particular place along the Une, 
or to object to a discontinuance of a station after its establishment. 
They make it clear that the directors hâve a discrétion in the interest 
of the public and the company to décide where stations shall be, and 
where they shall remain, and that this discrétion cannot be controlled 
In the absence of statutory provision. Such uncontroUable discré- 
tion is utterly inconsistent with the existence of a légal duty to 
maintain a station at a particular place, a breach of which can give 
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an action for damages. If the directors hâve a discrétion to estât- 
lish and discontinue public stations, a fortiori hâve they the right 
to discontinue switch connections to private warehouses. The switch 
connection and transportation over it may seriously interfère with 
the convenience and safety of the public in its use of the road. It 
may muoh embarrass the gênerai business of the company. It is 
peculiarly within the discrétion of the directors to détermine whether 
it does so or not. At one time in the life of the company, it may be 
useful and consistent with ail the legitimate purposes of the com- 
pany. A change of conditions, an increase in business, a necessity 
for travel at higher speed, may make such a connection either incon- 
vénient or dangerous, or both. We must theref ore dissent altogether 
from the proposition that the establishment and maintenance of a 
switch connection of the main line to a private warehouse for any 
length of time can croate a duty of the railroad. company at common 
law forever to maintain it. There is little or no authority to sus- 
tain it 

The latest of the Illinois cases which are relied upon is based 
upon a constitutional provision which requires ail railroad companies 
to permit connections to be made with their track, so that the con- 
signée of grain and any public warehouse, coal bank, or coal yard 
may be reached by the cars of said railroad. The suprême court 
of that state has held that the railroad company has a discrétion 
to say in what particular manner the connection shall be made with 
its main track, but that this discrétion is exhausted after the com- 
pletion of the switch and its use without objection for a number of 
years. Eailroad Co. v. Suffern, 129 El. 274, 21 N. E. 824. But this 
is very far from holding that there is any common-law liability to 
maintain a side track forever after it has once been established. The 
other minois cases (Vincent v. Eailroad Oo. 49 Hl. 33; Chicago & 
N. W. Ry. Ck). V. People, 56 111. 365) may be distinguished in the same 
way. They depen'ded on statutory obligations, and were not based 
upon the common law, though there are some remarks in the nature 
of obiter dicta which gives color to plaintifPs contention. But it 
will be seen by référence to Mr. Justice Gray's opinion, already 
quoted from, that the Illinois cases hâve exercised greater power 
than most courts in controUing the discrétion of railroads in the con- 
duct of their business. 

In Barre E. Co. v. Montpelier & W. E. Co., 61 Vt 1, 17 Atl. 923, 
the question was one of condemnation. The law forbade one rail- 
road company to condemn the line of another road, and the ques- 
tion was whether the side tracks of the railroad company which, 
with the consent of the owners of the granité quarry, ran into a 
quarry in which a great business was done, were the line of the 
raUroad within the meaning of the statute. It was held that they 
were so far as to impose obligations on and croate exemptions in 
favor of the railroad company operating the side tracks. We may 
concède, for the purpose of this case, without deciding, that, as long 
as a railroad company permits a side track to be connected with its 
main line for the purpose of delivering merchandise in car-load lots 
to the owner of the side track, the obligation of the railroad corn- 
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pany is the same as if it were delivering thèse cars at its own ware- 
hoase, on its own side track. But this we do not conceive to be in- 
consistent with the right of the directors of the milroad company, 
exercising their discrétion in the conduct of the business of the 
Company for the beneât of the public and the shareholders, to re- 
move a side-track connection. 

The récital of the facts in the pétition in this case is enough to 
show that the switch connection of the plaintifl was one of probable 
or possible danger to the public using the railroad, and to justify 
its termination for that reason. It was made on a high flU, on the 
approach to a bridge across a stream, and the switch track ran 
on to a trestle 15 feet aboyé the ground, and terminating in the 
air. Even if the discrétion reposed in the directors to détermine 
where switch connections shall be made or removed were one for 
the abuse of which an action for damages would lie, the pétition 
would be defective, because it does not attempt in any way to nég- 
ative the dangerous character of the switch which the facts stated 
certainly suggest as a good ground for the action of the company 
complained of. 

2. The pétition makes no better case for the plaintiff on the 
theory of a contract than on a common-law liability. It is not aJ- 
leged that either the défendant or its predecessor agreed to keep the 
swlteh in the main Une for any definite time, or that either expressly 
agreed to keep it there foreven The plaintiff contends that, nothing 
having been said as to the time, the implication is that the switch 
was to be maintained at ail times, i. e. forever. Such a construc- 
tion is quite at variance with thé riews of the suprême court, as ex- 
pressed in Texas & P. Ey. Co. v. City of Marshall, 136 U. S. 393, 
10 Sup. et. 846. In that case the city of Marshall flled a bill in 
equity to enforce an agreement with the railroad company under 
which it had given the railroad company $300,000 in county bonds 
and 66 acres of land in the city limits, and the company, in con- 
sidération of the donation, agreed "to permanently establish its 
eastern terminus and Texas office at the city of Marshall, and to 
establish and construct at said city the main machine shops and car 
Works of said railroad company." It was held that the contract on 
the part of the railroad company was satisfied and performed when 
the company had established and kept a dépôt and offtces at Mar- 
shall, and set in opération said car works and machine shops there, 
and kept them going for eight years, and until the interests of the 
railway company and the public demanded a removal of ail or part 
of thèse subjects of the contract to some other place; that the word 
"permanent," in the contract, was to be construed with référence 
to the subject-matter of the contract, and, under the circumstances 
of the case, it was complied with by the establishment of the shops, 
with no intention at the time of removing or abandoning them; that 
if the contract were to be interpreted as one to maintain forever the 
eastern terminus and the shops and Texas office at Marshall, without 
regard to the convenience of the public, it would becomg a contract 
that could not be enforced in equity. In this case, Mr. Justice Mil- 
ler, speaking for the court, and referring to the contract, said: 
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"But it did not amount to a covenant that tlie company would never cease 
to make Its eastern terminus at Marshall; that It would ioreTer keep up the 
dépôt at that place; that it would for ail time continue to hâve its machine 
shops and car shops there; and that, whatever might be the changes of time 
and clrcumstances of railroad rivalry and assistance, thèse things alone should 
remain forever unchangeable. Such a contract, while we do not say that it 
would be void on the ground of public policy, Is undoubtedly so far objection- 
able as obstructing Improvements and changes which might be for the public 
Interest, and is so far' a hindrance in the way of what might be uecessary 
for the advantage of tlie railroad Itself, and of the communlty which enjoyed 
Ita beneflts, that we rnust look the whole contrî}.ct over critically before we 
décide that It bears such an Imperative and such a remarkable meaning." 

In the light of this construction of an express agreement to locate 
and maintain a dépôt pennanently at a town on the Une of a rail- 
road, it would seem clear that we should not imply in a contract for 
a private switch connection a term that it shall be perpétuai, and 
thua forever limit the discrétion of the directors to deal with a sub- 
ject which may seriously affect the convenience or safety of the pub- 
lic in its use of the road. 

The judgment of the circuit court is affirmed, with costs. 
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Nos. 154-158. 

1. Partition bt Paecl— Effect ok ^^egal Title— Estoppei,. 

In Ohio, paroi partition, consummated by possession and acquiescence 
under it for any less perlod than that which créâtes the bar of the statute 
of limitations, does not vest the légal tiile in severalty to the allotted 
shares; but such a partition, acquiesced in for any considérable length 
of time, wlU estop any person joining In it and accepting exclusive pos- 
session under it from assertlng title or rlght to possession In violation of 
Its term s. 
2k Ejbctment— EsTOPPEL AS Défense. 

In ejectment, any conduct which estops one In pais to assert title or right 
of possession to the land is a good défense. 
S. Marrted Wombn— Partition— EsTOPPEii. 

At common law, and in Ohio, where, until récent statutes, the rights and 
disabilities of married women were determined by the commou law, a 
partition of land held In cotenancy by a married woman, made by her 
nusband, and consented to by her, would blnd her inlieritance, if equal 
and fair, since she might by law be compelled to make such partition; 
and, accordingly, a married woman would be estopped to dispute a par- 
tition, fairly and equally made by her husband by paroi, with her con- 
sent, and foUowed by long possession and acquiescence. 
4. Pbactice— Settikg Aside Finding of Jury. 

A motion to set aslde a spécial finding of a jury Is a motion .or a new 
trial on the issue thereby declded, is addressed solely to the discrétion of 
the trial court, and Is not reviewable by writ of error. 

In Error to thé Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

Iliese were flve actions for the recovery of real estate, consolidated 
and heard together. A jury in the circuit court found a verdict for 
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the défendants, but thé court, on motion, gave judgment for the plain- 
tiffs non obstante veredicto. 55 Fed. 731. Défendants bring error. 

Thèse are flve writs of error to review the same number of judgments in 
actions for the recovery of real estate, in which, the plaintifïs below being 
the same, and the questions of fact and law being identical, the court below 
ordered a consolidation under section 921, Rev. St U. S. Ail the cases turned 
on the existence, validity, and eft'ect in Ohio of a paroi partition of lands by 
a married woman and her husband, followed by long possession and acqui- 
escence in accordanee therewith, as a défense to an action for recovery of real 
estate in a circuit court of the United States. The real estate in controversy in 
the différent actions was the undivided one-third interest in lands ail of which 
are embraced in a survey of 1,500 acres lying in Fayette and Union counties, 
Ohio, and in the Virginia militaiy district, and which were conveyed by patent 
of the United States govemment, dated August 21, 1821, to the heirs and légal 
représentatives of Col. William Greene Munford, In considération of said 
Munford's services in the war of the Révolution. This patent was one of 
several issued in satisfaction of a United States land warrant for 6,600% acres 
in favor of the same beneflciaries, directed to the surveyor of the Virginia 
military land district in Ohio. Patents for 1,500 acres In the aggregate were 
issued to Duncan McArthur for his services in locating and surveying the 
land. The other patents in satisfaction of the warrant were for l.-'iOO acres 
(the one in controversy), for 1,300 acres, for 1,2&9% acres, for 437 acres, for 
100 acres, for 410 acres, and for 120 acres. Thèse, except tlie first, were dated 
August 22, 1822. 

The original plaintiEfs In the actions below, which were begun in 1877, were 
ail of them descendants and heirs at law of Margaret Ann Sinclair, a grand- 
daughter of William Greene Munford, and one of his heirs, when the patents 
above mentioned were issued. Subsequently a majority of the original plain- 
tifiCs conveyed ail their interests to J. Hairston Seawall, and by consent of ail 
parties the causes proceeded entltled as above. At the date of the issuance 
of the patents the heirs of William Greene Munford were In three branches, 
as follows: (1) Margaret Ann Sinclair, the daughter of a deceased son of 
William Greene Munford. She was born .Tanuary 1, 1800, was married to 
John Sinclair, July 4, 1819, and died September 13, 1837. Her husband sur- 
vived her, and did not die until August, 1875, shortly after which thèse suits 
were brought. (2) Robert H. Munford, Stanhope R. Munford, and Ann Mun- 
ford, children of John Munford, a deceased son of William Greene Munford. 
(3) The children of Mary Stubblelield, daughter of William Greene Munford, 
and wife of Edward Stubblefield. It was conceded at the trial that Margaret 
Ann Sinclair, by the patent for 1,500 acres, became the owner in fee of an 
undivided one-third of the lands in controversy; that the plaintiffis were her 
lawful heirs or grantees; and that unless the défendants could establish some 
fact by which she and her successors in title were barred f rom claiming the 
possession, the plaintifCs must hâve a verdict. The answer of the défend- 
ants, in addition to denylng the title of the plaintiffs, pleaded the statute of 
limitations. On the trisd the défendants sought to establish a paroi partition, 
under which Margaret Sinclair and her husband parted with ail interest in 
the 1,500-acre tract to her cotenants, and acquired the exclusive right in sev- 
eralty to the 1,300-acre patent, which she and her husband subsequently, in 
1824, sold by deed, with covenants of gênerai warranty, for $1,300. There 
was no direct évidence of the partition, but the proof of its existence rested 
on circumstances, the chief of which were the warranty deed of Margaret 
Ann Sinclair for the 1,300-acre tract above referred to, and the quiet posses- 
sion of the 1,500-acre, tract by the plaintifCs and their grantors, tlie other 
cotenants of Margaret Ann Sinclair, for more than 50 years. The court be- 
low submitted to the jury several questions, the answers to which show the 
facts to be as already stated. The jury found that there had been a paroi 
p.artition as claimed by défendants, and also found a gênerai verdict for the 
défendants. The circuit court was of the opinion that the évidence was not 
sufficient to sustain the spécial finding that there had been a paroi partition, 
and set it aside. The court was further of the opinion that a paroi partition, 
though followed by possession in accordanee with it, was not a valid partition 
iii Ohio against a married woman, and constituted no défense to the plaintifEs' 
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case. Therefore, disregarding the finding of a paroi partition as Immaterial, 
the court, on motion, gave judgment in each case for ttie plaintiffs on the 
other spécial findings non obstante veredicto. 

Mills Gardner and Humplirey Jones, for plaintiffs in error. 
Matthews & Clevpland, for défendants in error. 

Before TAFT and LUETOÎ^, Circuit Judges, and BAER, District 
Jndge. 

TAFT, Circuit Judge, after stating tlie case as aboyé, delivered 
the opinion of the court. 

Counsel for the plaintiffs in error bave devoted some time in argu- 
ment and. some space in their brief to a discussion of the action of 
the court in setting aside the finding of the jury that there had been 
a paroi partition between Margaret Sinclair and her cotenants. 
This action of the court is not before us for review. A motion to set 
aside a spécial finding is a motion for a new trial on the issue thereby 
decided, and is addressed solely to the discrétion of the trial court. It 
is not reviewable by writ of error. Railway Co. v. Struble, 109 U. S, 
.381, 3 Sup. et. 270. The only question for our considération hère 
is whether the action of the court below was right in giving judg- 
ment for the plaintiffs on the faets found by the jury, including the 
fact of a paroi partition. If a paroi partition, followed by a cor- 
respondent possession in severalty, was a good défense by the law 
of Ohio, then the fact that the évidence was insutHcient to sustain 
a finding of such paroi partition would not justify the court in ignor- 
ing the finding and giving judgment for plaintiffs; and, having sub- 
mitted the question of fact as to paroi partition to the jury, the court 
could only set aside the finding, and grant a new trial. The judg- 
ment under review therefore rests on the proposition that a paroi 
partition between a married woman and her husband and her co- 
tenants, followed by long correspondent possession, is not, in Ohio, 
a valid défense in an action by her or her heirs for the recovery of 
her original undivided interest in the part assigned under the parti- 
tion to her cotenants. If this proposition cannot be supported, the 
judgment must be reversed ; otherwise it must stand. 

The statute of limitations was pleaded in thèse cases, but cannot 
avail the défendants. The statute in force at the time the posses- 
sion of défendants and their grantors was begun is still in force and 
is asfollows: 

"An action for tlie recovery of tlie title or possession of lands, tenements or 
lieredltaments can only be brought witbin twenty-one years after the cause of 
such action accrues." Rev. St Ohio, § 4977. 

The saving clause of this statute, in force until after the bringing 
of thèse suits, was as follows: 

"If a person entitied to commence such action is, at the time bis right or 
title first descends or accrues, within the âge of twenty-one years, a married 
woman, insane or imprisoned, such person may, after the expiration of 
twenty-one years from the time his right or title first descended or accrued, 
bring such action within ten years after such disability is removed, and at 
no time tbereafter." Section 4978. 

By virtue of the foregoing section, the statute did not run against 
Margaret Ann Sinclair during her life, because she was under 
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coverture f rom the time possession was taken in accordance with. the 
partition until ter deatà in 1837. Wlien she died, tlie right of entry 
was in her hnsband as tenant by the curtesy, and the statute could 
not begin to run against her heirs until his death, in 3875, and the 
termination of liis right of entry. Till then no right of entry or 
action acerued in favor of the heirs. Lessee of Ford v. Langel, à 
Ohio St 465; Koltenbrock t. Cracraft, 36 Ohio St. 584; Carpenter 
V. Denoon, 29 Ohio St. 398; Holt t. Lamb, 17 Ohio St 374. 

The considération of the question of the paroi partition, which, for 
the purposes of our décision, must be assumed to hâve taken place 
between 1821 and 1824, as claimed by the défendants below, bas 
been divided by counsel in argument into four heads: First. Does 
a paroi partition of land in Ohio between ail the cotenants, con- 
summated by long possession and acquiescence short of the period 
for ripening of title by adverse possession under the statute of limit- 
ations, pass a légal title in severalty to the allottees in their re- 
spective shares? Second. Does it pass the légal title of a married 
woman who, as one of the cotenants, consented to and took part in 
the division and possession? Third. Even if it does not pass the 
légal title, will it estop in pais a cotenant who was sui juris to bring 
an action at law in courts of the United States to recover an undi- 
vided interest in the parts assigned in the partition to his other 
cotenants? Fourth. Will such an estoppel in pais prevail in Ohio 
against a cotenant who was a married woman, and joined with her 
husband in making such a partition? 

It will be convenient for us to take the same course as counsel 
in our considération of this case. 

1. The effect of a paroi partition consummated by possession and 
acquiescence upon the légal title to the land has never been directly 
decided in Ohio. The cotenants in this case are properly described 
as tenants in common, though the dérivation of their title has in 
some aspects an analogy to that of coparceners at common law, and 
in others to joint tenants. As the right of survivorship, which was 
incident to joint tenancy, never existed in OMo (Sergeant v. Stein- 
berger, 2 Ohio, 305), there is now no substantial différence in that 
state between tenants in common, coparceners, and joint tenants. 
There never was muçh practical différence between the first two 
after the statutes of 31 & 32 Hen. VIII. gave the right of compulsory 
partition to a tenant in common as it had always existed at common 
law in favor of coparceners. It is true, coparceners were said to 
hâve unity of person, title, and possession, and tenants in common 
only unity of possession, but thèse nice and technical distinctions 
between the cotenancies which it required "the cunning learning" 
of the old common-law lawyer fully to understand and appreciate 
hâve long disappeared in Ohio. Tabler v. Wiseman, 2 Ohio St., 208 ; 
4 Kent, Comm. 367. The claim of counsel for défendants below is 
founded on the mode of voluntary partition between tenants in com- 
mon at common law by which légal title in severalty was vested in 
the former cotenants. "If two tenants in common be, and they 
make partition by paroi, and exécute the same in severalty by livery, 
this is good and sufQcient in law." Co. Litt. 169a, § 250. The 
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argument is that, as possession is the modem équivalent of seisin, 
a paroi partition, followed by correspondent possession, must be 
now good in law. The chief objection to this contention is f ound in 
that clause of the statute of frauds which is now to be fouud in sec- 
tion 4198, Smith & B. Kev. St. Ohio, as follows: 

"No lease, estate, or interest, eitlier of freehold or term of years, or any un- 
certain interest of, in or out of lands, tenements, or hereditaments, shall be 
assigned, or granted, except by deed or note, in writing, signed by the party 
so assigning or granting the same, or his agent tliereunto lawfuUy authovized 
by writing, or by act and opération of law." 

It is contended by counsel for the défendants below that the 
change which talces place by a partition between tenants in common 
does not involve either the assignment or grant of any interest, or 
any uncertain interest of, in, and out of lands, as it is a mère flxing 
of boundaries between persons who, by différent titles, hâve had 
possession of a tract of land in common because they did not know 
their limits. Judge Ranney, spealdng for the suprême court of 
Ohio in Tabler v. Wiseman, 2 Ohio St. 207, 211, says of partition be- 
tween tenants in common : 

"It opérâtes upon tlie possession, dissolves the unity before existing, and 
enables each of the owners to know, possess, and enjoy his own share of the 
common estate in severalty. This construction préserves ail the analogies of 
the law, and is fully sustained by the adjudged cases. It is well settled that 
such a proceeding does not décide title or create any new title. It barely 
dissolves the tenancy In common, and leaves the title as it was, except to 
locate such rights as the parties may hâve, respectively, in distinct parts of 
the promises, and to extinguish it In ail others." 

Previous to partition, certainly each tenant in common has an 
interest in every foot of the undivided tract. This interest is en- 
joyed by possession until partition. The right to use and enjoy 
every part of the land is commensurate with the permanency of the 
•estate, and endures as long, provided it is not terminated by parti- 
tion. When voluntary partition takes place, each party, by his act, 
transfers or releases the interest which he had in ail the land for an 
exclusive and fixed possession in a part. He does not dérive title 
or estate from his cotenant by this transfer, so that either can be 
said to hold under the other, or to strengthen or weaken his title 
to his half by the strength or weakness of his cotenant's title, but 
"we think it clear that there is a mutual transfer by each tenant to 
the other of his previous right of possession in the part assigned to 
the other. This is an interest in land, and is within the letter of 
the statute of frauds. It is, moreover, within the spirit of that 
statute. The danger that fraud and perjury would unsettle the 
ownership of lands in disputes over the tenus of a partition was not 
materially less than in those over the terms of a sale or exchange 
of lands in severalty. Especially in this country and state, where 
there was no law of primogeniture, and the land descended equally to 
the children, there was very little land which must not be subjected 
to partition at some time; /and the probability that such partitions, 
if their tenns depended on verbal agreements, would involve the 
greatest uncertainty in the ownership of land, must hâve beea ap- 
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parent to the législature, and within thé tnischiéf which the statute 
was enacted to avoid. For similar reasons, we are of opinion that 
the change of ownership involved in partition is within the statxite of 
deeds. The act of 1820 conceming deeds, which was in force when 
the partition in this case is said to hâve been agreed to and executed, 
began in this wise: 

"That when any man or unmarrled woinan above the âge of twenty-one 
years shall within this state exécute a deed, mortgage or other instrument of 
writing, by which any lands. tenements or hereditaments lying and being 
within the same shall be conveyed in whole or in part, or otherwise affected 
or incumbered in law, such deed, mortgage or other instrument of writing 
shall be signed, sealed," etc. 

The implication of this statute is that lands shall not be conveyed, 
in whole or in part, or otherwise affected or incumbered in law, 
except as therein prescribed. (^lark v. Graham, 6 Wheat. 577, 579. 
The présent statute (Smith & B. Rev. St. § 4106; 84 Ohio Laws, 132, 
133), begins, "A deed, mortgage, lease of any estate or interest in 
real property shall be signed," etc. The two statutes are in pari 
materia, and eover the same subject-matter. A voluntary act of the 
owner of land, by which he créâtes or enlarges an irrévocable right 
to enjoy that land in another, affects the land, and transfers an in- 
terest in it within the meaning of this statute. It is true that the 
right or interest was only one of possession, but it was incident to a 
title which could only be described by référence to the entire land, 
and was as enduring as that title until partition. The purpose of the 
statute of deeds was to require permanent, solemn, and certain évi- 
dence of the change in o^vnership of real estate by voluntary act; 
and we think that, as partition is one of the most fréquent methods 
of change in ownership by voluntary act, it was necessarily within 
the purpose of the statute. The recording acts were passed to give 
to the public exact évidence of the ownership of each pièce of land 
in the community. Is it possible that the législature did not in tend 
that the public should know from that record whether land is owned 
by one person or a dozen ? But it is said that the public may know 
of the partition by the visible possession. So they may know the 
ownership of ail land. If the change of ownership caused by a par- 
tition is not within the deed statute, there would seem to be no au- 
thority for recording partition deeds at ail. The recording act (sec- 
tion 4134, Smith & B. Rev. St.) provides for the recording of "deeds 
and instruments for the conveyance or incumbrance of any lands, 
tenements or hereditaments." It nowhere gives the county recorder 
spécifie authority to record partition deeds. Unless, therefore, a 
partition deed is a deed for the conveyance of land, or some interest 
in it, it would seem not to be within the description of those deeds 
whose record is provided for by law. If no provision is made for 
such record, then the innumerable records of partition deeds that 
hâve been made since the admission of Ohio as a state are nullitiea, 
and certified copies of them are not évidence in any court of justice. 
Ramsey v. Riley, 13 Ohio, 157; Johnston v. Haines, 2 Ohio, 55. This 
is the absurd conclusion we must reach if we once yield to the claim 
that a partition does not involve a transfer of interest in land within 
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thé statute o£ frands/the statute of deeds, and the recording act of 
Ohio. 

It is not too much to say that the view that a paroi partition in 
Ohio and possession for less than the period of the statute of limita- 
tions in accordance with its ternis can vêst légal title in severalty 
in the allotments is entirely contrary to the public policy of the state, 
as shown by its législation and the décisions of its courts. In the 
case of Lessee of Lindsiey v. Coats, 1 Ohio, 243, the action was eject- 
ment. The défense was that the plaintiiï and défendant had entered 
into a paroi agreement for the exchange of lands in the same county, 
and had executed it, whereby défendant had corne into possession 
of the land in controversy, and had remained in possession 16 years. 
The exchange had taken place in 1807. There was no statute of 
frauds in Ohio until 1810. The territorial law of Ohio adopted the 
conunon law of England and the statutes in aid thereof to 4 Jac. I. 
The défendant therefore relied on the principle of the common law, 
by which a paroi exchange of lands situate in the same county was 
good if followed by possession under it. Shep. Touch. 294; Co. Litt. 
§§ 51, 52, 62. The suprême court, meeting this argument of défend- 
ant, said : 

"It bas been repeatedly detennined by the courts of this state that they will 
adopt the prlnclples of the common law as the raies of décision, so far only 
as those principles are adapted to our circumstances, state of Society, and 
form of government. In no Instance hâve the common-law modes of con- 
veyance, as such, been adopted in this state; and long anterior to the settle- 
ment of this country they had given way to the comparatively modem mode 
of assurance by deeds of lease and release, bargain and sale, etc. There is 
nothing in our circumstances or state of society that would seem to require 
the adoption of a principle so pregnant with mischief as that the title to real 
estate might rest in and be evldenced by paroi only. The policy of ail our 
laws respecting lands is opposed to such a principle. Without attempting 
to enumerate the différent acts of the législature applicable to this subject, it 
may be said that from the flrst organization of the government to the présent 
time it bas been the policy of our laws that the title to real estate should be 
matter of record, subject to the Inspection of every individual interested. 
The uniform custoni of givlng and receiving deeds upon ail sales and trans- 
fers of real estate has been in accordance with this policy, and this Is be- 
lieved to be the flrst instance in which an attempt has been made to sustain 
a légal title to lands resting only on a paroi contract. The policy of law, the 
custom of our country, the danger of perjury, and the many iuconveniences 
that must necessarlly resuit from the establishment of the principle contended 
for by the défendant, would, in the absence of ail législative provision upon 
the subject, require us to déclare that the exchange claimed by the défend- 
ant did not transfer to him the légal title to the land in controversy; and 
that no contract evidenced only by paroi, though accompanied with possession 
or livery of seisin, would vest in the purchaser a légal estate in or légal title 
to lands." 

While this décision related to an exchange of lands, it déclares 
with so much emphasis the policy of the state in respect of the 
necessity for written and recorded évidence of the ownership of land 
that we cannot think it doubtful what the same court would say, 
were it caUed upon to answer the question before us, of the effect of 
a paroi partition, however completely consummated, on the légal 
title to the aparted land. While the suprême court of this state has 
never directly passed on the question, the cases in which the effect 
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of an executed paroi partition has been considered leave little doubt 
that it is net regarded by tbat court as aparting the légal title. In 
Piatt V. Hubbell, 5 Ohio, 243, the court hdd that a paroi partition, fol- 
lowed by possession and improvements in accordance with. it, could 
not be disturbed in chancery. If the légal title had passed, certainly 
the partition needed the aid of no équitable principle to support it. 
The same implication arises from the case of Cummings v. Nutt, 
Wright (Ohio) 713, in which a court of chancery decreed the ex- 
écution of releases in accordance with a paroi partition executed 
by nine years' possession under it. If the allottees had acquired 
légal title in severalty, what was the necessity for, or right to hâve 
exécution of deeds? In Bank v. Wallace, 45 Ohio St. 152, 168, 12 
N. E. 439, Judge Dickman uses this language: 

"There was no paroi partition consummated by possession taken and held 
In accordance therewith, and se long acquiesced in as to call for the protection 
of a court of equity." 

If a légal title passes by such a partition, it would hardly need the 
protection of a court of equity. There is nothing in the décision of 
Judge Sayler in Docktermsnn v. Elder (Com. PL Hamilton Co.) 27 
Wkly. Law Bul. 195, upon which to base the inference that the légal 
title passes by paroi partition and possession. 

In Johnson v. Wilson, Willes, 248, 253, several tenants in common, 
wishing to make partition of their lands, covenanted by deed to pay 
the expenses of, and to abide by the award of, arbitrators. The 
arbitrators allotted the whole in severalty, but did not direct con- 
veyances to vest the allotments in the respective owners. A suit 
was brought on the covenants against the allottees for not perform- 
ing them, and the défense was that the arbitrators had not com- 
pleted partition. It became important, therefore to détermine 
whether by allotment without conveyance there had been a légal 
partition. Lord Chief Justice Willes discusses what was necessary 
to make a good partition at common law between tenants in common, 
and points out that livery of seisin was necessary, and continues : 

"This was before the statute 29 Car. II., where a feoffment might be by 
paroi; and the livery which Is mentioned supposes that a feoffment is in- 
tended, which would then hâve been a proper conveyance. And therefore, 
as since the statute of Car. II. no conveyance can be but by deed, a proper 
conveyance is now become necessary, and for this reason the award is incom- 
plète and not good." 

This is the only litigated case in England which has been cited 
to the court where the question of the effect of the statute of frauds 
on such a partition has arisen. It is obvions that this construction 
of the statute was deemed so manifest that it was never again called 
in question. There are cases in equity in which paroi partitions were 
recognized because there were équitable grounds for not disturbing 
them. As already explained, the exercise of équitable juiisdiction 
in such cases implies that légal title is not affected by such a parti- 
tion. Ireland v. Eittle, 1 Atk. 541; Whaley v. Dawson, 2 Schoales 
& L. 367. The English law writers are of one accord upon the ques- 
tion. Bl. Comm. bk. 2, p. 324; 2 Cruise, Dig. 538: Alln. Partit pp. 
129, 130; Rob. Frauds, 285. 
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The OMo statute of frauds was copied Verbatim from the tMrd 
section pf the English statute of 29 Car. II. When it was adopted 
into the législation of this state in 1810 (29 OMo Laws, 218), it then 
had a âxed construction in England in respect of its bea^ring on paroi 
partitions. It is hardly likely that courts of Ohio would give the 
statute a narrower scope than those of the mother country, from 
whose législation it was borrowed. 

The weight of authority in America, though there is a conflict, sus- 
tains the view thata paroi partition is withln the statute of frauds and 
the statute of deeds. In Porter y. Peridns, 5 Mass. 233, Ohief Justice 
Parsons, speaking for the suprême judicial court of Massachusetts, 
in a case where the validity of a paroi partition foUowed by long pos- 
session was in question, said: "Since the statute of frauds, partition 
by paroi is void." See, also. Porter v. Hill, 9 Mass. 34, 35. The same 
view has been taken by the suprême court of Maine (Manufacturing 
Co. V. Heald, 5 Me. 384; Duncan v. Sylvester, 16 Me. 388; Chenery 
V. Dole, 39 Me. 162), and by the suprême court of New Hampshire 
(Dow V. Jewell, 18 N. H. 340, 353; Wood v. Griffin, 46 N. H. 231, 237; 
Ballon V. Haie, 47 N. H. 347), and the opinion of Chief Justice Par- 
sons is cited in ail thèse cases. In Vermont it is held that by a 
paroi partition, followed by possession suflSciently long to raise the 
bar of the statute, the interest of the allottees in their respective 
shares ripens into a légal title in severalty, but that partition with 
possession short of the period of limitation is not binding in law on 
the cotenants. Booth v. Adams, 11 Vt. 156 ; Pope v. Henry, 24 Vt. 
560; Johnson v. Goodwin, 27 Vt. 28S. The necessary resuit of the 
Vermont cases is the same as in the Massachusetts, Maine, and New 
Hampshire cases, that paroi partition and possession short of the 
period of limitation do not vest the légal title. The suprême court 
of New Jersey has held that a paroi partition between tenants in 
common is within the statute of frauds. Den ex dem. Woodhull v. 
Longstreet, 18 N. J. Law, 405; Lloyd v. Conover, 25 N. J. Law, 47. 
The opinion of Chief Justice Hornblower in Woodhull v. Longstreet 
is the most satisfactory discussion of the subject contained in ail 
the books, and, after a review of ail tlie authorities, points ont with 
telling force the objections to a modem récognition of so loose, dan- 
gerous, and archaic a method of creating a légal muniment of title 
as that by a paroi partition and possession. In Delaware, North 
Carolina, Kentucky, and California, paroi partitions are held to be 
within the statute of frauds. McCalI v. Reybold, 1 Har. (Del.) 
150; Medlin v. Steele, 75 N. G. 154; Anders v. Anders, 2 Dev. 
529; McPherson v. Seguine, 3 Dev. 153; Duncan v. Duncan, 
93 Ky. 37, 18 S. W. 1022; White v. O'Bannon, 86 Ky. 93, 5 S. W. 
346; Gates v. Salmon, 46 Cal. 362. The suprême court of South 
Carolina holds that a paroi partition is within the statute of frauds, 
but that long possession thereunder will be such a part performance 
as to take the case out of the statute in equity, and wiU constitute a 
good défense to a bill for a new partition. Eountree v. Lane, 32 
S. C. 160, 10 S. E. 941; Kennemore v. Kennemore, 26 S. C. 251, 
1 S. E. 881; Goodhue v. Barnwell, Rice, Eq. 198; Jones v. Eeeves, 6 
Rich. Law, 132. The cases of Haughabaugh v. Honald, 3 Brev. 97, 
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and Slice t. Derrick, 2 Rich. Law, 627, did not require the ex- 
pression of such an opinion, but the judges seem to liave considered 
that a paroi partition might be good at law on tbe autbority of the 
New York cases hereafter to be considered. However this may be, 
the later authorities above cited are, of course, controlling. 

In Alabama, it is held that a paroi partition foUowed by possession 
short of the period of the statute of limitation was not a good dé- 
fense to an action of ejectment, but that in equity, suoh a parti- 
tion, attended by possession, would be enforced and conflrmed. Yar- 
brough V. Avant, 66 Ala. 526. In Georgia and Mississippi it is 
permissible under a code to plead équitable défenses to actions at 
law, and, though it is a matter of some doubt, it is probable that in 
thèse. States a paroi partition is regarded as within the statute of 
frauds. In Welchel v. Thompson, 39 Ga. 559, the action was for a 
partition. The défense was that there had been a previous paroi 
partition. The trial court charged that it was no défense unless pos- 
session had continued for seven years, which was the period of lim- 
itation for the ripening of title by adverse possession fixed by stat- 
ute. The ruling was reversed on the ground that possession for less 
than the statutory period was a part performance of the contract, 
and constituted an équitable title, and a défense to the action. In 
Hamilton v. Phillips, 83 Ga. 293, 9 S. E. 606, the action was eject- 
ment. A paroi partition, with possession under it continued for 
25 years, was held a good défense. Of course, in such a case, the pos- 
session for so long a time would hâve ripened into a légal title. In 
Natchea v. Vandervelde, 31 Miss. 707, which was a Mil for the spécifie 
performance of a paroi partition accompanied by possession, a de- 
cree was entered conflrming the partition. As already pointed out, 
this would hâve been entlrely unnecessary, had the partition and pos- 
session vested a légal title. See, also, Pipes v. Buckner, 51 Miss. 848 ; 
Wildey v. Bonney's Lessee, 31 Miss. 644. What has been said of 
Georgia and Mississippi is true also of West Virginia. Frederick 
v. Frederick, 31 W. Va. 566, 8 S. E. 295; Patterson v. Martin, 33 W. 
Va. 494, 10 S. E. 817. In Missouri, Hlinois, Wisconsin, Indiana, and 
Texas, it is held that a paroi partition, foUowed by possession, gives 
to the allottees an équitable title in their respective shares, but that 
the légal title is held by ail in common. Le Bourgeoise v. Blank, 8 
Mo. App. 434; Bompart v. Roderman, 24 Mo. 398; Hazen v. Barnett, 
50 Mo. 506; Nave v. Smith, 95 Mo. 596, 8 S. W. 796; Sontag v. Bigelow, 
142 m. 143, 31 N. E. 674; Gage v. BisseU, 119 Hl. 298, 10 N. E. 238; 
Shepard v. Riuks, 78 111. 188; Grimes v. Butts, 65 111. 347; Tomlin 
v. Hilyard, 43 111. 300; Manly v. Pettee, 38 111. 131; Buzzell v. Gal- 
lagher, 28 Wis. 680; Eaton v. TaUmadge, 24 Wis. 217; Bruce v. Os- 
good, 113 Ind. 360, 14 N. E. 563; Savage v. Lee, 101 Ind. 514; Hauk 
V. McComas, 98 Ind. 460; Bumgardner v. Edwards, 85 Ind. 117; 
Moore v. Kerr, 46 Ind. 468; Aycock v. Kimbrough, 71 Tex. 330, 12 
S. W. 71; Wardlow v. Miller, 69 Tex. 395, 6 S. W. 292; Stuart v. 
Baker, 17 Tex. 419; Houston v. Sneed, 15 Tex. 307. In Indiana and 
Texas it is expressly held that the statute of frauds does not apply 
to paroi partitions, but that nothing but an équitable title passes by 
partition and possession. In Texas the conclusion that a paroi parti- 
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tion is not within the statute of f rauds is based on the différence be- 
tween the language of the English and Texas statutes of frauds. In 
Oonnecticut, Maryland, and lowa are to be found cases in which par- 
ties to a paroi partition, followed by possession and improvements in 
accordance with its terms, hâve been held estopped in equity to re- 
pudiate it, and hâve been required by decree to perfect it (Brown v. 
Wheeler, 17 Oonn. 345; Hardy v. Summers, 10 Gill & J. 319; Mahon 
V. Cooley, 36 lowa, 479), but no one of thèse cases affimis that by 
such a partition and possession short of the limitation period the 
légal titie in severalty vests in the allottees. The fact is that there 
are only three states where such a doctrine does prevail. Those are 
Nevir York, Pennsylvania, and Virginia. It vrill be seen that the 
question is probably an open one in Virginia. The doctrine had its 
beginning in a décision of Chancellor, then Chief Justice, Kent, in 
the case of Duncan v, Harder, 4 Johns. 202. In that case — which was 
an action of ejectment — ^he said : 

"A paroi partition, carried into effect by possession taken according to it, 
will be sufflcient to sever the possession, as between tenants in common, 
whose tltles are distinct, and where the only object of the division is to ascer- 
tain the separate possession of each." 

The décision has been followed in New York in Jackson v. Vos- 
burgh, 9 Johns. 270; Jackson v. Long, 7 Wend. 170; Ryerss v. 
Wheeler, 25 Wend. 434; Baker v. LoriUard, 4 N. Y. 257; Wood v. 
Fleet, 36 N. Y. 499; and Taylor v. Millard, 118 N. Y. 245, 23 N. E. 
376. It will be observed that in the passage quoted above Chief Jus- 
tice Kent makes no référence whatever to the statute of frauds, 
which in New York is even more comprehensive than the English. 
statute, and gives no reason why it did not render invalid i)arol par- 
titions. Not until the décision of Wood t. Fleet (decided in 1867) 
was any attempt made by the court of appeals of New York to 
reconcile the validity at law of a paroi partition with the statute of 
frauds, and then recourse was had to the doctrine of part perform- 
ance in equity. By that time, however, the doctrine laid down by 
Chief Justice Kent in the early years of the state, and followed with- 
out question by subséquent judges, had become a rule of property, 
and the principle of stare decisis prevented a departure from it. 
Freem. Coien. § 298. In Pennsylvania, where there is no administra- 
tion of equity jurisprudence except through courts of law, paroi par- 
titions, followed by possession, were upheld at law on the équitable 
ground of part performance and estoppel. Ebert v. Wood, 1 Bin. 
216; Bavington v. Olarke, 2 Pen. & W. 115. In Gratz v. Gratz, 4 
Eawle, 410, it was held that a paroi partition was within the statute 
of frauds, and void; but in subséquent cases this was not followed. 
Calhoun v. Hays, 8 Watts & S. 127; McMahan v. McMahan, 13 Pa. St. 
380; Darlington's Appropriation, Id. 430; McConnell v. Carev, 
48 Pa. St. 348; Williard v. Williard, 56 Pa. St. 127; Mellon v. Reed, 
114 Pa. St. 647, 8 Atl. 227; and McKnight v. Bell, 135 Pa. St. 358, 19 
Atl. 1036. In the last case Gratz v. Gratz is expressly overruled, 
and it is distinctly declared that a paroi partition of lands in Pennsyl- 
vania, followed by possession in accordance with it, vests the title in 
severalty, and gives not a mère équitable right, but one recognized 
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and enforced at law. In Virginia, the spécial court of appeals, in 
Coles V. Wooding, 2 Pat & H. 189, lield that by paroi partition, 
followed by long possession, the allottees became seised in severalty. 
See, also, Bryan v. Stump, 8 Grat. 241. In Bolling v. Teel, 76 Va. 
487, referring to the mode of partition at common law by paroi agree- 
ment and livery of seisln, the judge saye: 

''WJicther this ruie of the common law is now changed, and mutual con- 
reyance.s are necessary under the statute of frauds and perjuries, Is a con- 
troverted question. Judge Lomax and Professer Mlnor concur in the opinion 
that coparceners may stlll make partition by paroi without deed. 2 Mlnor, 
Inst 438. The spécial court of appeals, in Coles v. Wooding, 2 Pat. & H. 
189, laid down the same doctrine. My brethren take the same vlew. It must 
be admitted, however, that there are many respectable opposing authorities. 
This case does not call for an express décision of that aoestion." 

From this it would seem that the question is not deflnitely settled 
in Virginia, though the probabillty is that the New York theory will 
be adopted, should occasion anse. 

The result of a careful examination of ail the foregoing cases is 
that by the great weight of authority in this country a paroi parti- 
tion, consummated by possession and acquiescence under it for any 
less period than that which créâtes the bar of the statute of limita- 
tions, does not vest the légal title in severalty to the aJlotted shares, 
but that such a partition, acquiesced in for any considérable length 
of time, will estop any person joining in it and accepting exclusive 
possession under it from asserting title or right to possession in 
violation of its terms. 

2. In view of this conclusion, it becomes unnecessary to discuss 
whether, even if a paroi partition could vest légal title as between 
partitioners who were sui juris, it would nevertheless be void as 
against a married woman under the statute of Ohio prescribing the 
mode by which she must convey the légal title to her lands. 

3. The action below was an action for the recovery of real estate 
under the Code of Ohio. In the state courts, of course, it would be 
permissible to make équitable défenses, but in the United States 
court the same rules must prevail as in the action of ejectment at 
common law. The suprême court of the United States has decided 
in two cases that, while équitable estoppel or estoppel in pais will 
not constitute a good title upon which to found ejectment, it will con- 
stitute a good défense to the action, because, even at law, such a 
ground is recognized as a valid reason for denying the right of pos- 
session to one against whom it may justly be urged. In Kirk v. 
Hamilton, 102 U. S. 68, it was held a good défense to an action of 
ejectment that the plaintiiï, without objection, permitted the défend- 
ant, who thought he had a good title by judicial sale, to improve the 
property, and occupy it for some years, even though the sale was void 
against the plaintiff, the former owner, and the then holder of the 
légal title. In Dickerson v. ColgroA^e, 100 U. S. 578, land in Michigan 
descended to a brother living in California and a sister in Michigan. 
ïhe sister and her husband sold the whole of the land with cove- 
nants of gênerai warranty. The purchaser, afterwards leaming of 
the brother's interest, wrote him conceming it. The brother wrote 
the sister to tell the purchaser to fear nothing from him, that he 

v.65F.no.7 — 48 
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never intended to claim th.Q land. The purchaser theretipon aold 
■with gênerai warranty. Subsequently tte brother sued in eiectment. 
He was held eetopped by bis conduct to assert his rigbt to possession. 

The right of the défendants in ejectment todefeatrecaveryby show- 
ing an estoppel in pais is not denied by connsel for plaintifls below, 
bnt it is claimed that there was nothing before the circuit court 
tending to establish such a défense, and tMs for two. reasons : First, 
it is said that the facts disclosed would not work an estoppel against 
a person sui juris ; and, second, that Margaret Sinclair, being a f eme 
covert at the time of the alleged paroi partition, and from that time 
to her death, could not, by any conduct, however fraudulent, create 
against herself an estoppel which would divest her of her real estate. 

The évidence which was admitted by the court below tendedto show 
that after the alleged partition Margaret Sinclair and her husband 
sold for $1,300, by deed with covenants of gênerai warranty, tbe 
1,300 acres in which they had, before the partition, but an undivided 
one-third interest. The évidence also tended to sbow that one branch 
of her former cotenants had sold in fee simple, nearly, if not quite, 
ail of the 1,500-acre tract in controversy with covenants of gênerai 
warranty, and that from the time of the partition down to Margaret 
Sinclair's death, the grantees under this latter conveyance had undis- 
turbed occupancy. If Margaret Sinclair bad been a feme sole, it 
would be difflcult to state a clearer case of estoppel in pais. By en- 
tering into a paroi partition she said, as strongly and emphatically 
as conduct could say anything, that she did not intend thereafter to 
daim any interest in the shares of land assigned in the partition 
to her cotenants, and she made this représentation irrévocable by 
taldng to ber exclusive benefit the part assigned to her, and selling 
it in its entirety to another. Kelying on her consent to tbe partition, 
and her active participation in appropriating its fruits, h.er coten- 
ants made themselves liable under covenants of gênerai warranty to 
their grantees, and for the 13 years remaining to her of lif e there was 
nothing said or done to disturb the conâdence whicb her cotenants 
had justly reposed in the permanency of the partition. If this con- 
<iuct in a person sui juris would not create estoppel in pais, it is difS- 
cult to conceive conduct which would. Said Mr. Justice Swayne in 
Dickerson v. Colgrove : 

"The law upon the subject Is well settled. The vital principle Is that he 
■who, by his language or conduct, leads another to do what he would not other- 
wise hâve done, shall not subject such person to loss or Injury by dlsappoint- 
Ing the expectatlons upon which he acted. Such a change of position is 
sternly forbidden. It Involves fraud and falsehood, and the law abhors both. 
This remedy Is always so applied as to promote the ends of justice. It is 
available only for protection, and cannot be used as a weapon of assault. It 
accomplishes that which ought to be done between man and man, and Is not 
permitted to go beyond this limlt. It Is akln to the principle Involved In the 
limitation of actions, and does its work of justice and repose where the stat- 
ute cannot be invoked." 

The case at bar, on its facts, cannot be distinguished from that of 
Dickerson v. Colgrove, except in that Margaret Sinclair was under 
disabUity of coverture. Paroi partition, followed by long possession, 
furnishes fréquent occasion for the proper application of the prin- 
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ciples of estoppel in pais. The consent to a partition is necessarily 
the plainest invitation to ail concerned to treat the share assigned 
as the several property of the respective allottees; and sales of the 
same by the respective allottees under gênerai warranty, and the in- 
vestment of labor and money in substantial improvements, are the 
usual resuit, and create ail the necessary éléments, of the estoppel. 
In Dickerson v. Colgrove, supra, Mr. Justice Swayne, as authority 
for the proposition that estoppel in pais is a proper défense in eject- 
ment, cites Brovpn v. Wheeler, 17 Oonn. 345, 353. That case was one 
of paroi partition of inherited lands between a widovp and two sons 
of a décèdent. Possession was taken in accordance with the division, 
and continued for many years. Then one of the sons conveyed his 
own share to a stranger, and also an undivided interest in his moth- 
er's share. In ejectment by the stranger against the wîdow iie was 
held estopped by the conduct of his grantor to dispute the partition. 
In answer to the objection, that the défense of estoppel in pais could 
not be made at law, the suprême court of Connecticut uses language 
which Mr. Justice Swayne quotes as follows (Dickerson v. Colgrove, 
100 U. S. 582) : 

"This is certainly not the common law. Llttleton says: And so a man 
can see one thing in this case: that a man shall be estopped by matter of 
fact, though there be no writing, by deed or otherwise. Lord Coke, com- 
menting hereon, gives. an instance of estoppel by matter In fact,— this very 
case of partition. Co. Litt. 352, § 667. And such an award has been held 
sufBcient to estop a party against whom ejectment was brought. Doe d. Mor- 
ris V. Rosser, 3 East, 15." 

Eeference has already been made, in the discussion of the eflect 
of paroi partition upon the légal title, to the very great number of 
other cases in which it is held that such a partition, consummated 
and acquiesced in for any considérable time, estops those holding 
it from asserting title or right of possession to the contrary. We 
think, therefore, that as against a person sui juris there would be, 
on the facts disclosed in this case, no difficulty in upholding the 
partition on principles of estoppel. 

4. We corne now to a most difficult question, and that is 
whether Margaret Sinclair's coverture renders the doctrine of estop- 
pel in pais wholly inapplicable to this case. In 1824, when the par- 
tition is said to haA^e taken place, the disabilities of married women 
in Ohio were exactly as they were at common law, except that there 
was no mode of conveying her estate or barring dower by levj'ing 
fines. Instead of fines, early in the history of the state a statute 
was enacted enabling a wife to convey her real estate or to bar her 
dower by joining with her husband in a deed executed as hereafter 
shown. The act of 1820, which was the third act on the subject, 
was in force at the time of the partition. It provided as follows: 

"Sec. 2. That when a husband and wlfe (she being eighteen years old or up- 
wards), shall withln this state exécute any deed, mortgage or other instru- 
ment of wrlting, for the conveyance or incumbrance of the estate of the wife, 
or her right of dower to any lands, tenements or heredltaments whatsoever, 
such deed, mortgage or other instrument of wrlting shall be signed and sealed 
by the husband and wife," 

— And acknowledged before two witnesses, and a judge of the com- 
mon pleas or justice of the peace, who should examine the wife 
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separate and àpart from her busband, ànd make known and expMn 
the contents of the instrument to lier, and, il she declared that she 
had acknowledged gnd still acknowledged the signing and sealing 
as of her own f ree will and accord, and without fear or coercion of her 
husband, should certify the same, then the deed would be valid in 
law. Chase's St. 1139. The third section made ail deeds executed 
ont of the state valid in law if executed either according to the law 
of the State where executed or according to the law of Ohio. An- 
other section provided for the exécution by a married woman of a 
power of attorney to convey her estate by deed. It is important 
to bear in mind, that this was an enabling act, and gave to married 
women a power they did not hâve at the common law. In Glenn 
V. Bank, 8 Ohio, 80, Judge Grimke, speaking for the suprême court 
of the State with référence to the change from the levying of a fine 
at common law to this mode of barrtng dower, said that they would 
not "voluntarily apply any very nice or technical rules in the con- 
struction of a statute which is made in furtherance of, rather than in 
dérogation of, the rigbts of married women." It was an act that re- 
lated to the transfer of the légal title of the interest of married 
women in real estate. It impliedly prohibited the transfer of such 
title in any other way; but it was not, in any other sensé, a restric- 
tion on her power to deal with her property. If she had power to 
make a binding executory contract to sell her property at the com- 
mon law, there was notMng in the statute to prevent her doing so. 
The reason why she could not make such a contract in Ohio in 1824 
was because she was under the same disabilities in that respect as 
she was at common law. To détermine, therefore, the légal effect 
or binding character of the act or conduct of a feme covert in 1824, 
in Ohio, other than the conveyance of the légal title to her land, 
référence must be had to the principles of the common law, and to 
those spécial modes of relief which had their rise in courts of equity 
to soften the rigor of the fiction by which at common law the légal 
identity or existence of the feme covert was lost in that of her hus- 
band. In Phillips v. Graves, 20 Ohio St. 371, the question was 
whether a woman had chargea her real estate in equity, and it was 
objected that the statute of deeds prevented her affecting or char- 
ging her real estate except in the mode prescribed therein. To this 
Judge Mcll vaine answered: 

"But we may observe that the only office of the statute referred to Is to 
prescribe the mode, and the only mode, In which the légal title to lands and 
tenements in this state may be transferred or otherwise afïected by act or 
deed of the owner. It treats only of légal évidences of title or interests In 
land. The same mode, substantially, is prescribed for men and unmarrled 
women and wives. But in neither case does the statute afCect the power of 
a court of chancery to charge equities upon lands and tenements, or attempt 
to define what may or may not be an equity chargeable upon real estate." 
Page 390. 

When, therefore, we flnd reiterated in Ohio décisions the state- 
ment that a married woman cannot divest herself of title to her real 
estate, and cannot bind herself in respect thereto, or in any way 
affect her real estate except in the mode prescribed in the statute of 
deeds, we must understand that this is not because of the statute, 
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but tliat it is a gênerai statement of the disabilities of a married 
woman with respect to lier property at common law, and that th.e 
statute of deeds created an exception to the rigorous common-law 
nile; and, while it must be strictiy complied with, to secure the effect 
provided, it was nevertheless rather an enabling than a disabling 
provision. Such is the only weight to be given to the cases, which, 
in such great number, hâve been cited to the court. Murdock v. 
Lantz, 34 Ohio St. 589, 597; Todd v. Eailroad Co., 19 Ohio St. 526; 
Needles' Ex'r v. Needles, 7 Ohio St. 432, 437; Purcell v. Goshorn, 17 
Ohio, 107; Silliman v. Cummins, 13 Ohio, 116; Meddock v. William, 
12 Ohio, 377; Lessee of Good v. Zercher, Id. 364; McFarland v. 
Febiger, 7 Ohio, 194; Connell v. Connell, 6 Ohio, 358. At common 
law and in Ohio, down to the married woman acts of 1846 and 1861, 
a man had a freehold estate in ail the property of his wife jure 
uxoris, which he could convey or sell, and which was subject to 
exécution for his debts. Lessee of Thompson's Heirs v. Green, 4 
Ohio St. 216. She had no power to make contracts which would 
bind or affect her property. and, as she could not con tract with réf- 
érence to it, she could not, by her conduct, create a liability with 
respect to it, or estop herself from asserting a title to it on her 
husband's death, unaffected by an^thing doue by her during cover- 
ture. Drury v. Foster, 2 Wall. 24;" Sims v. Everhardt, 102 U. S. 300 ; 
Bank v. Lee, 13 Pet. 107, 119; Weatherhead's Lessee v. Baskerville, 
11 How. 329, 359; Meegan v. Boyle, 19 How, 130, 150; Todd v. 
Eailroad Co., 19 Ohio St. 514; Rice v. Eailroad Co., 32 Ohio St. 380; 
Murdock v. Lantz, 34 Ohio St. 589; Dukes v. Spangler, 35 Ohio St 
119, 127; Lowell v. Daniels, 2 Gray, 161; Hastings v. Merriam, 117 
Mass. 245. This was a général rule at common law, but it had ex- 
ceptions, and it is with one of the exceptions that we are called upon 
to deal. 

It is a principle which seemed to hâve gênerai application at 
common law with respect to persons under disabilities that what- 
ever they could be compelled by law to do they might effectually do 
without compulsion. Thus in Zouch ex dem. Abbot v. Parsons, 
3 Burrows, 1801, Lord Mansfield, presiding in the court of queen's 
bench in banc, in a case involving the validity of a conveyance by an 
infant mortgagee, used this language: 

"If an Infant does a right act, which he ought to do, which he was com- 
pellable to do, it shall blnd him; as If he makes equal partition, if he pays 
rent, if he admits a copyholder upon a surrender. But there Is no occasion 
to enumerate instances, ïhe authorities are express, the reason décisive. 
Generally, whatsoever an infant is bound to do by law, the same shall bind 
him, albeit he doth it without suit at law. Co. Litt 172a. The second reso- 
lution in Conny's Case, 9 Coke, 85b, is: That alUiough the Infant in the case 
at bar was not compellable to attorn, because the manor was not conveyed 
by him, yet, because by a mean he was compellable to attorn, scilicet, if a 
fine had been levied, the attormnent was good.' Fortescue lays it down lar- 
ger (18 Hen. VI. p. 6, foL 2a). He did but that 'which he ought to do; there- 
fore the attornment is good." The attornment of an Infant to a grant by 
deed is good because it Is a lawful act, albeit he be not upon that grant by 
deed compellable to attorn. Co. Litt. S15a. The reason is manifest A right 
and lawful act is not withln the reason of the privilège, which is given to 
protect infants from wrong. His being compellable by any mean, or in any 
way to do it, proves the act to be substantlally what he ought to do. In 
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the case of Holt v. Ward, 2 Strange, 937, the infant's belng compellable by 
the ecçlëslastical court would hâve answered the objection made there as 
much as her belng compellable by the common law; therefore civilians were 
heard. To what end should the law permit a miner to avoid an act whlch 
in any way, through any mean, by auy jurisdictlon, he might be coinpelled 
to do over agaln after it was undone? It would be assisting him tovex and 
injure others without the least beneflt to himself." 

See, also, 2 Kent, Comm. 242; Pcople v. Moores, 4 Denio, 518; 
Baker v. Lovett, 6 Mass. 80. 

It may be suggested that there is a différence between the act of 
a married woman concerning her property and that of an infant, 
namely, that the one is void while the other is only voidable; but it 
will be seen by référence to common-law authorities that this différ- 
ence does not prevent the application of the principle under discus- 
sion to married women, and especially to the very subjeet-matter 
of partition by them. Thus Viaer, in his Abridgment (title "Parti- 
tion," D, 13), says that "partition between husband and wife of lands, 
if it be equaJ, shall bind the makers, because they are compellable 
to make partition; but otherwise of a use because they are not com- 
pellable." In section 256, Littleton says that if two parceners take 
husbands, and then, with their husbands, make unequal partition^ 
it shall remain in force during the lives of the husbands; but at her 
husband's death the woman with the lesser portion may avoid it. 
In section 257 he says that if the two parts were of equal yearly 
value, sueh a partition could not" afterwards be defeated. Com- 
menting on this. Lord Coke says (Co. Litt. 171a) : 

"Heréby It appeareth that if the parts at the time of the partition be of 
equal yearly value, neither the wives nor their heyres shall ever avoid the 
same; and the reason hereof is for that the husbands and wives were com- 
pellable by law to make partition, and that which they are compellable to do 
in this case by law, they may do by agreement without process of law." 

In Oldham v. Hughes, 1 Atk. 541, n, a case where an unequal parti- 
tion of wives' estâtes had been made by the husbands, with owelty 
to make up for the inequality. Lord Hardwicke is reported to hâve 
said that such a partition did not bind the wives, however long acqui- 
esced in. As the partition was not equal, the case would not seem 
to be in conflict with Coke's and Littleton's view as cited. But the 
learned editor of Coke on Littleton (Mr. Hargrave) seems to think 
otherwise, and, after referring to the case, says : 

"But, notwithstanding this high authority, I take the doctrine of Littleton 
and Coke that such a partition will bind the wives, unless it be unequal, to be 
clear law, and for the cogent reason hère given by the latter;" citing Fitzh. 
Nat Brev. 62 F. 

The passage in Coke on Littleton, quoted above, has been referred 
to as stating the law by the suprême court of Ohio in the case of 
Foster's Lessee v. Dugan, 8 Ohio, 87. In that case Samuel Foster 
and his wife petitioned the court to make partition of land in which 
his wife, as tenant in common, held the fee in an undivided one- 
eighth. After the flling of the pétition, and before the partition^ 
the wife died. The commissioners reported that the land could not 
be aparted without injury. An appraisement was made, and a sale 
was ordered. Foster and another agreed to take the land at the 
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appraisement, and a sheriff's deed for an undivided half was made 
to Foster. The deed recited that Samuel Foster was seised of one- 
eighth, and had elected to take three otàer eighths, and then it 
conreyed to him an undivided one-lialf. The court held that by the 
proceeding the only estate passing to Foster was the fee in the 
three-eighths; that he had a freehold as tenant by the curtesy in the 
remaining eighth; and that the plaintiffs, as heirs of his wife, could 
reeover, on his death, the remainder in the one-eighth. In discuss- 
ing the husband's rights, and the effect of his partition, Judge Lane, 
speaking for the court, said: "A voluntary partition may be made 
by tenants for life, holding estâtes in joint tenancy or coparcenary. 
When made by husbands, of wives' lands, if equal, it binds the in- 
heri tance;" referring, among other authorities, to Co. Litt. 171a, 
where is found the passage above quoted. Judge Lane is not 
quite accurate in his statement of the law, because he leaves 
the impression that the partition by the husbands alone would 
bind the inheritance. This may hâve arisen from the fact 
that, in the text of Littleton, two words were omitted, which show 
the necessity of the wife's joining in the partition to bind her estate. 
Coke very particularly refers to this omission, and commenta on it in 
his note to the section, saying that the consent of the wives was 
necessary to bind the inheritance. In the passage above quoted 
from Coke, he was dealing with coparceners who were by the com- 
mon law "compellable" to partition by writ, and could make volun- 
tary partition by paroi. Co. Litt. § 250, note 169a. By the act of 31 
Hen. VIII., tenants in common, having estâtes of inheritance, were 
compelled to suffer partition in the same way; and by later statutes 
partition was made compulsory in ail estâtes in common, whether 
freehold or for years. Thè effect of thèse statutes was not to en- 
able tenants in common who were sui juris to make voluntary par- 
tition in any other way than they had before done, — i. e., by paroi and 
livery of seisin (Co. Litt. § 250, note 169a), — because that continued 
as at common law, but the necessary resuit of the statute which 
made married women "compellable" to partition their estâtes held in 
common was to give them such power by consenting to or uniting in a 
partition by their husbands which bound their husbands. No reason 
appears why a wife might not as well consent to or unité in a parti- 
tion by paroi and livery of seisin as in one simply by paroi, and 
thereby bind herself to that which she was otherwise "compellable" 
to do. This was the logical resuit of the reason for the rule in co- 
parcenary, and there is no authority to the contrary in the books. 
In Ohio, estâtes in coparcenary exist because the statute uses the 
term, but they now hâve the same incidents as tenants in common. 
Tabler v. Wiseman, 2 Ohio St. 207-210; 4 Kent, Comm. 367. The 
reason given for the greater facility with which partition could be 
had between coparceners at common law was that the law favored 
the partition. The same reason prevails to-day in Ohio with re- 
spect to ail cotenancies. The language of Judge Lane in Poster's 
Lessee v. Dugan, 8 Ohio, 87, quoted above, used, as it is, in a case of 
tenancy in common, justifies the inference that, in the opinion of the 
<court, the rule there stated might properly hâve weight with respect 
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to such. a tenancy iii OMo. On the whole, it seems to us that in 
the matter of binding herself by consent and acquiescence in a par- 
tition of her estate held in cotenancy at common law a married 
woman's disability -nas not so great as in other respects; that if 
the husband, in a binding way, aparted his life estate, she could by 
consent bind her inheritance to the same partition if it was f air and 
equally made. To tliis modified extent she was sui juris. Nor 
did the statute of frauds and the statute of deeds affect her power in 
this respect any more than they did that of a man or an unmarried 
•woman. If, either by common law or in equity, those statutes do 
not prevent a man or an unmarried woman from being bound by an 
equal paroi partition fairly made, on principles of estoppel, we think 
a married woman who consents may be equally bound. 

This conclusion need not rest oniy on the technical and historical 
accuracy of our application of the common-law rule conceming a 
married coparcener's power of partition to the case of a married 
tenant in common after the passage of the partition statutes. The 
reason which Coke gives for the power of a married 'coparcener to 
bind her inheritance by consenting to an equal partition, namely, 
that what she was compellable at law to do, having done, she could 
not repudiate it, taken in connection with the real nature of an 
equal partition, furnishes quite ground enough, even without direct 
authority, for recognizing this class of cases as an exception to the 
somewhat stringent rule enf orced by the suprême courts of the United 
States, OMo, and Massachusetts, by which a married woman may 
commit frauds, however gross, in respect of her property, and not 
estop herself in pais because of her common-law disabilities. To 
bind a woman to an equal partition to which she gave her consent, 
and which has for years been acquiesced in, is not at ail inconsistent 
with her gênerai disabilities and helplessness at common law. The 
partition was not an aliénation of her property, so that on her hus- 
band's death she would flnd herself stripped of her estate. In the 
theory of the law and in fact a partition was generally a beneflt 
to her estate. The essential condition that the partition must be 
equal to make it binding on the inheritance gave her or her heirs 
full opportunity to prevent injustice to her or her estate when the 
rights of her husband ceased. While, for the reasons given, we think 
a partition to be such a change in ownership of land as to bring it 
within the purpose of the statute of frauds, the statute of deeds, and 
the recording act to préserve permanent and public records of such 
changes, we do not think, so far as the married cotenant is con- 
cemed, that an equal partition involves any real change in her 
estate, because, as held by her in common, it is always subject to 
partition at the merest whim of her cotenant. In this case, if the 
cotenants of Margaret Ann Sinclair had not been induced,'by her 
consent and active participation in appropriating the fruits of the 
paroi partition, to rely on it, they might hâve gone into court, and 
compelled her to make the same equal partition, which would neces- 
sarily hâve been binding. It has always been the law of Ohio that 
married women and ail others could be compelled to partition their 
estâtes. By act of 1820, which was in force when the paroi parti- 
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tîon în thîs case is said to hâve taken place, "joint tenants, tenants 
in common, and coparceners of any estate in lands might be com- 
pelled to make or suffer partition of such. estate" in th.e manner pre- 
scribed in the act. Chase's St. 1162. 

There is no case in Ohio wMch conflicts with the views hère ex- 
pressed. In Williams v. Pope, Wright (Ohio) 406, it was sought to 
compel a married woman and her husband, who had con^ented by 
paroi to a division of her father's estate, and had gone into posses- 
sion of a 10-acre lot under the division, to make a release of the rest 
of the land. The court refused to grant this relief against the wife, 
but it is évident from the case that there has been no attempt to 
make an equal partition of the land. The equality of division was 
produced by distribution of personalty, which would become the 
absolute property of the husband, and it would, of course, be impos- 
sible to Jbind the inheritance of the wife, even with her consent, 
where her purparty was eked out by that which was at once to be- 
come her husband's. In Piatt v. Hubbell, 5 Ohio, 243, there was a 
partition of land made by commissioners, on a pétition flled in court, 
between the heirs of one W. Perry, some of whom were minors. Pos- 
session was taken in conformity with the partition, and improve- 
ments were made on the faith of it But the partition was claimed to 
be wholly inelîectual as a judicial proceeding, because there had been 
no judgment of confirmation. After a lapse of some years, a suit 
was brought in equity to set aside thèse partition proceedings and 
for a second partition. The court dismissed the bill. Judge Lane 
disposed of the case as follows: 

"We do not think it necessary to décide what is the précise efifect of thèse 
proceedings. It is évident the partition was in fact made between the par- 
ties in 1814, which at that tlme was equal; and that ail the adult parties 
took possession of their respective shares, and hâve ever since held them in 
severalty, built upon and improved them, on the faith of its validity. This 
court, in chancery, would not disturb a paroi partition, orlginally fair, in 
which there had been so long acquiescence, and such acts of confirmation. 
No difflculty is found in dlsposing of ail the rights ezcept that remaining in 
the children of Mrs. Stratton, who were minors at the institution of this suit. 
We hâve been led to conclude that even to thèse the same principles are ap- 
plicable. They were parties to the original partition, and we believe it was 
fair. Separate possession, the érection of houses, and sales of parts of the 
property, hâve been had upon the faith of its validity. If it be invalid, it 
becomes so from the common mistake of those who managed it that no con- 
firmation by the court was necessary. If thèse minors ever possessed the 
right to set aside thèse proceedings, the subséquent transactions render It 
inéquitable for them to exert it. Wë feel at least that, to produce this effect, 
they hâve not the right to invoke to their aid the extraordinary powers of 
chancery." 

While the foregoing case is not directly in point, it shows with 
what favor the suprême court of Ohio regards equal paroi partition 
carried out by possession and improvements on the faith of it, even 
against persons who are under disability when consenting to it. 
Though we hâve no direct authority in Ohio to sustain the view we 
hâve taken, it has the support of several adjudicated cases in other 
States and of the leading American text writer on the subject, Mr. 
Freeœan. In his book on Cotenancy and Partition, this learaed au- 
thor says (section 412): 
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- "In moet, If not ail, of the United States, a conveyance made by a màrried 
woman must be acknowledged before some ofiBcer who bas flrst made her 
acquainted wlth Its contents, on an examination -wlthout tbe hearlng of her 
husband. The object of the law Is, doubtless, to prevent coerclon or undue 
influence on the part of the husband. But If a conveyance made by a mar- 
rled woman Is intended to operate as a partition of lands held by herself and 
others as cotenants, and Is followed by a holding of the property by the sev- 
eral cotenants In pursuance of such partition, the partition cannot be avoided 
on the ground that the deed was not acknowledged by the married woman 
on an examination without the hearing of her husband." 

Again, in section 415, he says: 

"We haTe seen that voluntary partitions made by or on behalf of Infants and 
femes covert wlU be treated as binding and valid where they were equal at 
the time they were made, and were, in their inception and consummation, 
free from ail taint of fràud. The theory upon which such partitions are 
enforced is that the interests of the cotenants are always best promoted by 
an occupation in severalty, and, therefore, that ail honest and fair agree- 
ments, having a direct tendency to authorize such occupation, ought to be sus- 
tained. Thèse parties, though under disability, may be compelled to make 
partition, and whatever the law will compel them to do it ought to allow to 
be done without compulsion." 

In Bumgardner v. Edwards, 85 Ind. 117, a woman married 
a second time, and, holding by descent an undivided one-third of 
the lands of a former husband, made a fair partition with her chil- 
dren by the former marriage by deeds of herself and her husband. A 
statute of Indiana forbade a widow who married again to alienate 
lands received from her flrst husband. The wife in this suit sought 
to partition the rest of the land, in which she claimed an undivided 
third, and maintained that the flrst partition, under which posses- 
sion had been had for five years, was not binding on her because of 
the statute. It was held that the partition could not be repudiated 
by her; that, as she could hâve been compelled to partition, the dis- 
ability imposed by the statute did not cover such a case. In Deweese 
V. Keagan, 40 Ind. 513, where a wife sought by virtue of the same 
statute to annul her deed executed durîng a second marriage in pur- 
suance of a contract to convey made during her widowhood, it was 
held that the deed was good, "because, notwitlistanding the statute," 
said the court, "parties may voluntarily do without suit that which 
a court would require them to do with suit." In thèse cases the 
disability of the wife was declared by statute, but Coke's reason for 
binding married coparceners created an implied exception. In the 
case of Hardy v. Summers, 10 Gill & J. 316, Summers and wife flled 
their bill to enjoin Talburt from proceeding at law to partition land,. 
part of which was in possession of the plaintiffs. It appeared that 
Summers' wife and Ann Hardy had inherited from their father the 
property sought to be partitioned, and had entered into a written 
agreement to divide it equally during Mrs. Summers' coverture, and 
that Summers did not sign the agreement. The parties entered into 
possession of their respective parts, and had quiet enjoyment for 15 
years, when Ann Hardy made a deed of ail her interest in her 
father's estate to Talburt, who at once brought suit to partition the 
entire estate, denying the validity of the former partition on the 
ground that it was void because made bj'' a married woman, not in 
conformity with the statute of deeds, and without her husband's- 
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joining in it, and so was not binding on the other party. The court 
declined to take this yiew, tut held that the agreement, to whî jh her 
husband had consented, having been consummated by actual division 
and possession for 14 years, was binding on ail parties, and en- 
joined the suit for a second partition. The statute of deed.s in Mary- 
land malies a privy examination of the wife quite as essential as that 
of Ohio to the validity of her deed. Hollingsworth r. McDonald, 2 
Har. & J. 230. In Darlington's Appropriation, 13 Pa, St. 431, a 
paroi partition had been made between tenants in common, one of 
whom was a married woman and another a minor. The creditors of 
one of the cotenants sought to set it aside after years of exclusive 
possession under it. The court denied the relief asked, saying: 

"As thèse parties dld no more than they might hâve been coerced to at law, 
their acts in pais are binding, though one of them was under coverture and 
another a minor." 

Mr. Justice Strong, — afterwards of the suprême court of the 
United States, — in McConnell v. Carey, 48 Pa. St. 348, used this lan- 
guage: 

"It is true that family arrangements are regarded wlth favor, and a paroi 
partition among heirs, if fairiy made, is binding even upon femes covert, if 
they are parties to It, and assent to the arrangement" 

Similar rulings hâve been made in Calhoun v. Hays, 8 Watts & 
S. 127 j in McMahan v. McMahan, 13 Pa. St. 376; in Williard v. Wil- 
liard, 56 Pa St. 127. See, also, Bavington v. Olarke, 2 Pen. & W. 115, 
and McLanahan v. McLanaban, Id. 279. In Bryan v. Stump, 8 Grat. 
241, a brother and sister, both of whom were married, made partition 
of land owned by them in common by a partition deed, with no cer- 
tiâcate of privy examination of the wives as required by statute. 
Possession was taken by the parties under the partition, and main- 
tained for many years. In a controversy between a vendor and pur- 
chaser as to whether this created a cloud upon the title, it was held 
that it did not. In Wardlow v. Miller, 69 Tex. 399, 6 S. W. 292; Ay- 
cock V. Kimbrough, 71 Tex. 330, 12 S. W. 71; and Cravens v. White, 
73 Tex. 577, 11 S. W. 543, — married women were held bound by paroi 
partitions carried into force by actual division and possession ac- 
cordingly, when they were shown to hâve consented to the same. 
See, also, Townsend v. Downer, 32 Vt. 183. 

The authority of the cases cited upon the point now under discus- 
sion is not at ail affected by the circumstance that they are nearly 
ail of them in states where paroi partition is held not to be within 
the statute of frauds or the statute of deeds, differiug in that respect 
from the law of Ohio as we hâve found it to be. The question we 
are now considering is whether a married woman at common law 
was disabled from binding herself by uniting Avith her husband in a 
paroi partition, fairiy and equally made, which was foUowed by long 
possession. The cases cited hold that she was not so disabled, be- 
cause she might hâve been compelled to submit to such a partition 
by judicial proceeding. Whether paroi partitions without possession 
are invalid by reason of the statute of frauds and perjuries, and 
whether the légal title to the allotted share passes to the allottees, 
are whoUy différent questions. One case cited to show that a mar 
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ried woman cannot be bound by a partition to which she consented 
is Gat'es v. Salmon, 46 Cal. 362. That case shows no possession under 
the agreed partition, and is not in point. Ir Jones v. Reeves, 6 
Ricb. Law, 132, Under a practice which. permitted no défense by 
équitable estoppel to an ejectment, it was lield th.at a paroi partition 
could not prevail as a défense, especially against a married woman, 
unless exclusive possession had been continued long enough to raise 
the bar of the statute. What would be the view in that state now, 
when équitable défenses may be made to an action at law, we cannot 
say. Much reliance is placed by counsel for the plaintiffs below on 
the case of Weatherhead's Lessee v. Baskerville, 11 How. 329. In 
that case the controversy was really over the construction of a w^ill, 
and tumed on the question whether the wili gave flve daughters an 
equal share in the testator's real estate with his flve sons, or only 
gave to each daughter a small tract of land, and divided the residue 
among the sons. It was sought to estop a daughter from suing to 
partition the whole property, because she, while under coverture, 
had taken a small tract of land from the executors, and had united 
with her husband in selling it as their property. The partition of 
the land was not equal between her and the sons, or anything like it, 
and the attempt was really to estop a married woman with référence 
to a matter in respect of which her disability was complète, namely, 
an agreed construction of her f ather's will. It was not a case where 
she had done sometiiing voluntarUy which she might by law hâve 
been compeUed to do, because the suprême court found that under 
the will the daughters were entitled to share equally with the sons 
in the land. 

On the whole case, therefore, we are of the opinion that, by 
the law of Ohio, paroi executory agreements for partition made 
by cotenants are within the statute of f rauds, and not enf orce- 
able; that, though they be foUowed by long possession in accordance 
with their tenus, they will not vest the légal title in the allottees to 
their resi)ective shares; that any conduct which estops one in pais 
to assert title or the right of possession to land is a good défense to 
an action at law for its recovery by such person in the courts of the 
United States; that a paroi partition, consummated by long posses- 
sion and acquiescence by ail the former cotenants, estops each to 
assert title or the right to possession contrary to its terms ; that at 
common law that which married women and infants and others 
under disability might be coerced by law to do, they might do with 
binding effect, by voluntary act; that, on this principle, partition 
of land held in cotenancy by married women, would bind their inher- 
itance, if equally and fairly made by their husbands and consented 
to by them; that the statute of f rauds and the statute of deeds in 
Ohio had no greater restrictive effect on the powers of married 
women than upon those of umnarried women, the one rendering un- 
enforceable paroi executory contracts, and the other lùniting the 
mode in which légal title to interests in land could be passed by act 
of the owner; that neither of them had any effect to disable a mar- 
ried woman to create an estoppel in pais against herself cognizable 
m gênerai by courts of equity and as a matter of défense in courts 
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of law; that such an estoppel was possible or not, as It was con- 
sistent or not with her gênerai common-law disabilities; tliat, in gên- 
erai, her common-law disabilities made her contracts and acts wholly 
ineffectuai to bind her land, and prevented the possibility of an 
estoppel in pais to defêat lier assertion of title therein; but that, be- 
cause of her power at common law, as a cotenant, to consent to an 
equal partition by her husband, and to bind her inheritance thereby, 
she could estop herself in pais by consenting to a paroi partition by 
her husband, if equal and fairly made, and followed by long posses- 
sion and acquiescence, because such partition bound her husband, 
and was one to which she could at law hâve been coerced. The ques- 
tions whether there was a paroi partition and whether it was equal, 
are for the jury. The burden is on the défendants below to estab- 
lish the paroi partition, and Mrs. Sinclair's consent to it, and long ac- 
quiescence in it by ail concerned. After thèse facts hâve been shown, 
presumptions of the faimess and equality of the partition may be in- 
dulged, if nothing to the contrary appears. Bumgardner v. Edwards, 
85 Ind. 126, The judgment of the court below is reversed, with in- 
structions to order a new trial. 



SMITH V. PRO VIDENT SAV. LIFE ASSUR. SOC. OF NEW TOBK. 

(Circuit Court of Appeals, Sixth Circuit February 5, 1895.) 

No. 213. 

1. LiPE Insurance— AuTHOKiTY of Agents— Delivbbt of Policy bbfohb Pat- 

MBNT of PkBMIDM. 

Tlie provision In the contract of agency between a life insurance Com- 
pany and a gênerai agent that "agents crediting * » * premiums not 
actually received do so at their own rislî, and must look to the policy 
holder for reimbursement. The soclety does not ask or désire you to 
take this risk,"— is évidence that the company was aware of the prac- 
tice of its agents to give crédit, and, In connection with évidence of the 
agent's practice of glving crédit on the flrst premlum, shows a greater 
actual authority than Is implied from the provision of the policy that 
It shaJl not take efCect unless the premium Is actually paid, so that a 
delivery by the agent of a policy without receiving payment would con- 
stitute a walver of any such provision. 

2. Samb. 

In vIew of the provision in a contract of agency with a life insurance 
Company that agents crediting premiums not actually received do so at 
their own rlsk, a provision expressly withholding from the agent au- 
thority to give crédit wiU be interpreted to mean crédit for the com- 
pany. 
8. Same — Delivbry and Accbptance dp Policy. 

On inquiry at the office of R., a gênerai agent of a life Insurance com- 
paay, by S., a spécial agent, for a policy on his own life, which he had 
applied for, R. handed it to him, and, whlle he was examlning it, R. 
calculated the amount due from him, after crediting him the amopnt of 
his commission, and told him the amount his check should be for, to 
which he assented. He then complained that he had not obtained the 
exact form of policy he wished, and on R. replying that it was the form 
mentioned in the application of S., that he had, however, tried to get 
the other form, but that he supposed the company was unwilling to 
Issue it for so large a policy, S. said, "Weil, I don't like It ail the same." 
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Without anything further belng said, S. went out, taklng the pollcy, 
while E. was at the téléphone. They never met agaln, S. dying withln 
10 dàys, havlng in the meantime been In the office once, whlle It. was 
out. R. did not send or wrlte to S. for tht policy or premium. The pol- 
lcy was found after the death of S. in his safe-deposit box, with another 
policy on his life. Held., that it was a question tor the jury whether there 
was a delivery and acceptance of the policy. 

4. Same— Practice of Agent— Knowledge of Company— Evidence. 

Monthly reports of an Insurance agent to his company showing that 
policies applied for and sent to hiin early in the month were generally 
paid for the last of the month, but not showing when the policies were 
delivered, are not admissible as évidence that the company was Informed 
of the agent's practice of delivering policies In advance of payment 

6. Same— CuSTOM. 

An ofCer to show a gênerai custom by which gênerai agents of life in- 
surance companies exerclsed an authority to grant short crédits on flrst 
premiums, wlthout ofCerlng to show that the custom prevailed in the is- 
suance of a policy which provided that It should not go Into effect till 
the premium had actually been paid, and expressly stated that the agent 
could not waive the stipulation, is properly rejected in the case of such 
a policy. 

6 Same— Action on Policy— Tekdbr of Premium. 

In an action on a life policy the premium on which had never been 
paid, tender thereof to the company Is not necessary, where the agent 
had no authority to deliver the policy on the crédit of the company, but 
only by assuming the risk, and thereafter looking to the pollcy holder 
for reimbursement 

7. Witnbss — Impeachment. 

Plaintiff, after calling and using a witness to prove certain thlngs, 
cannot impeach with respect to facts testified to by hlm when a witness 
for défendant. 

Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

Action by Adélaïde M. Smith against the Provident Savings Life 
Assurance Society of New York on a life policy. Judgment for de- 
fendant, and plaintiff brings error. 

This is a wrlt of error to review a judgment for the défendant in an action 
on a policy of life Insurance. The policy was for $15,000, and purported to 
hâve been issued by the Provident Savings Life Assurance Society of New 
York in favor of Adélaïde M. Smith on the life of her husband, Adolphus C. 
Smith. The sole défense of the Insurance company was that the policy 
never took effect as a binding contract. The application was made and the 
policy was dated December 15, 1891. The insured died December 30th of 
the same year. The application was taken at Cleveland by R. E. Spink, gên- 
erai agent of the company for Northern Ohio, and was forwarded to the 
company's offices at New York, where, it was approved, and a policy and 
premium receipt returned to Spink. Smith, who had been made a subagent 
of the company by Spink in August preceding, called at Spink's ottice for 
his policy. Spink delivered it and the premium receipt to him, and, after a 
conversation, Smith went out with the policy. Smith did not pay the pre- 
mium, but kept the pollcy and died a week later. The sole issues in the 
case are: First, whether Spink's authority was such, in view of the terms 
of the policy, his Instructions, and his practice under them, known to the 
company, as to enable him to make a binding delivery of the policy wlthout 
actually receiving the premium; and, second, whether, conceding his au- 
thority, he actually made such a delivery. 

Among other stipulations of the policy were thèse: 

"This policy does not go into eft'eet until the flrst premium has been actually 
paid during the lifetime and good health of the within named insured. Ail 
premiums are due at the office of the society in the dty of New York. For 
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the convenience of policy holders they may be pald to an authorlzed agent 
of the Society, but only in exchange for a recelpt signed by the président and 
secretary and countersigned by such agent Failure to pay any preinlum 
or semiannual or quarterly Installment thereof when due will thereupon ter- 

minate this policy. 

****••• •• • • 

"No agent is or wlll be atithorized to make, alter, or discharge this contract, 
or to walve any forfelttire thereof, or to extend this Insurance, or to grant 
permits, or to receive for premiums anythlng except cash." 

The contract of agency between Spinls and the company provided among 
other things as follows: 

"That he will", and does hereby, become responsible for ail moneys collected 
on behalf of the society by and passing through the hands of persons em- 
ployed by him under this agreement, and for ail policies and premium 
receipts intrusted by him to such persons. 

******* * • * * 

"That he wlll furnish to and maintain with the society a sufflcient and 

satisfactory bond in the sum of dollars for the falthful performance of 

ail duties pertalning to agency, and for the prompt payment of ail 

moneys received by or subordlnate agents or broliers. 

******* • * * * 

"That the society shall at ail times hâve a Qrst lien upon the commission 
or compensation aecruing under this agreement, as security for ail debts or 
liabiiities of said party of the second part to the society aecruing at any time 
during the contlnuance of this agreement. 

"It Is further mutually understood and agreed by the parties hereto that 
said party of the second part is not authorized to make, alter, or discharge 
contracts for the society, waive forfeitures, aUow crédits, grant permlts,^ 
guaranty dividends, wrlte receipts for premiums, or make any indorsement 
whatsoever on the policies of the society." 

It is further in évidence that Splnk delivered to Smith a manual for agents, 
issued by the company to Its gênerai agents, In whlch occurred the following 
directions: 

"Ail premiums are payable at the office of the society in New York, but 
may be paid to the agent on présentation of a policy signed by the président 
and secretary, or of a renewal receipt signed by the président or secretary. 
******* *• * * 

"You will receive no premium unless you bave been furnished with a policy 
or receipt so signed, or with a blnding receipt for advance payment of a flrst 
premium, as payment made to an agent without such évidence of hls authorlty 

Is not valld. 

«*«**•• * * * • 

"The agent must in ail cases countersign receipts when money Is received." 

And then on the same page, under the same head, but In a différent section 
(section 5), occurs the following: 

"Agents credltlDg or remltting premiums not actually received do so at 
thelr own risk, and must look to the policy holder for reimbursement. The 
society does not ask or désire you to take thia risk." 

In the same manual it was provided that "policies not taken or paid for 
wlthin sixty days from the date of issue, and renewal receipts not taken and 
pald for withln thlrty days from the day on whlch they fall due, must be 
promptly returned to the home office." Evidence was given of the practice of 
Splnk to dellver the policies to the aecepted applicants some time before the 
amounts due for the first premiums were received by him. After this évidence 
was admltted, it was excluded on the ground that plaintiff had failed to 
show that the company had any knowledge of the practice. To show that 
the company was familiar with this practice on Spink's part, monthly reports, 
made by him to the company, were introduced in évidence. The monthly re- 
ports were made on a form which contained a column for the names of the 
applicants, one for the amount of the policy, one for the date when the pre- 
mium was due,— whlch was the date of the application and the policy,— and 
one for date of actual payment. The reports for several months previous to 
the application of Smltb showed that policies applied for in the beginnlng 
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of the month or later were generally paid for a day or two before the time 
when the agent was requlred to forward his monthly report. Because thèse 
reports did not show when the pollcies were delivered, It was held by the 
court below that they had no tendency to prove that the company was in- 
f ormed of Splnk's practice to dellver policles In advanee of payment, and they 
were excluded. 

The folio wing question was asked of a witness for the plalntifC: "Q. What 
is the custom of ail life Insurance compaales, including the défendant, or 
what was it in 1891 and prior thereto, of permltting their gênerai agents to 
deliver a poliey of Insurance to the assured, and extend to him a short crédit 
for the payment of the first premium.?" To which question the défendant 
objected, which objection was sustained. To this ruling the plaintiff excepted, 
and offered to prove by the answer to the question that it was the custom 
of ail companles, and that they did permit their gênerai agents, to extend a 
short crédit to the assured for the payment of the flrst premium. 

There was very little dispute as to what occurred at the interview between 
Spink and Smith when the latter received the poliey. Smith went to Spink's 
office, and inquired of him whether the poliey had corne. Spink's book- 
keeper, who had charge of the pollcies, got the poliey, and handed it to 
Spink, and Spink handed it to Smith. Smith opened and examined it. While 
he was doing so, Spink turned to his desk, calculated the amount due from 
Smith after crediting him with his commission, and handed it to Smith with 
the remark, "That will be the amount of your cheek." To this Smith replied, 
"Yes, that is right." Smith then complained that Spink had not obtained 
the exact form of poliey he wished. Spink replied that it was the form men- 
tioned in Smith's application; that he had tried to get the other form, but 
that he supposed the company were not willlng to issue it for so large a 
poliey. "Well," said Smith, "I don't like it ail the same." About that time 
Spink wàs called to the téléphone, and remained away about 10 minutes. 
Whén he returned, Smith had gone with the poliey, and they never met 
again. Spink did not send or write to Smith for the poliey, nor did he send 
to him for the premium. His expiauation of his not dotng so was that he 
expected him every day, because he usually came in every morning. Smith 
died about a week or 10 days after this interview. 

It further appeared in évidence by another witness that Smith was in the 
office every day between August and December 15th, and at least once be- 
tween the time he received the poliey and his death, but that he did not see 
Spink. The poliey and receipt were found in Smith's safe-deposit box after 
his death, with another poliey for $5,000 in the same company, taken out by 
him in 1887. 

Spink, the gênerai agent, was called by the plaintiff: in the openlng of the 
case to prove the contract between himself as gênerai agent and Smith as 
subagent, and to prove the delivery to Smith of the manual for agents above 
referred to, and the fact that the appointment of Smith as subagent had been 
communicated by him (Spink) to the company. Spink was called as a witness 
for the défendant to testify generally in the case, and especially with réf- 
érence to the circumstances under which Smith obtained possession of the 
poliey and the receipt. In rebuttal, after having laid the proper foundation 
with Spink, the défendant called two witnesses to prove that Spink had said 
to them, after Smith's death, when they called upon him in the interest of 
Mrs. Smith, the plaintiff: "I delivered the poliey to Mr. Smith, and also the 
premium receipt." "I expected that he would pay for it or make settlement 
for it." "I expected him to send me a check." This évidence, which was 
given without the hearing of the jury, was not allowed to be submitted to 
them by the court on the ground that, having called Spink to prove part of 
her case, it was incompétent for the plaintiff to impeach him, even with 
référence to the subject-matter to which he had been called upon to testify 
on behalf of the défendant. This miling of the court was objected to by the 
plaintiff, and an exception taken. At the conclusion of ail the évidence, on 
motion of the défendant, the circuit court directed the jury to bring in a 
verdict for the défendant. 

Boynton & Horr and J. B. Burrows, for plaintiff in error. 
J. E. Ingersoll and W. B. Sanders, for défendant in error. 
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Before TAFT and LUETON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge, after stating the facts as aboTC, delivered 
the opinion of the court, 

The sole issue in the court below was whether the policy took ef- 
fect as a contract, and it depended on two questions: First. Had 
Spink, as gênerai agent of the défendant company, authority to bind 
it by delivering the policy and receipt to the applicant without re- 
ceiving the premium in cash? Second. Did Spink and Smith intend 
a binding delivery and receipt of the policy? If, in every reasonable 
view of the évidence, either question must be answered in the néga- 
tive, the action of the court below was right. But if, in any reason- 
able view of the évidence, both may be answered in the affirmative, 
then the judgment of the circuit court must be reversed. 

1. Section 5 of Spink's instructions from his principal was: 

"Agents crediting or remltting premiums not actually received do so at thelr 
own risk, and must look to the policy holder for reimbursement. The Society 
does not ask or désire you to take this risk." 

This rule assumes that an agent may hâve made one a policy 
holder by delivery of the policy without actually receiving the pre- 
mium. The eiïect of it is that in such a case the agent becomes abso- 
lutely liable to the company for the premium, and must pay it ex- 
actly as if he had received it, his only recourse being against the 
policy holder. But such a condition is whoUy inconsistent with the 
contention for défendant that, without actual payment of the pre- 
mium by the applicant, the delivery by the agent is without author- 
ity, and void, giving no life to the policy as a contract. It is true 
that the contract of Spink with the company expressly withholds 
any authority to give crédit, but, in view of section 5, this must be 
interpreted to mean crédit for the company. His right to assume 
the payment of the premium himself and deliver the policy, taking 
the risk of coUecting from the policy holder, is plainly recognized, 
though his exercise of it is not apparently encouragea. Spink had 
given bond to the company for the faithful performance of his duties 
and the prompt payment of ail moneys received. He had also given 
the company a lien on ail commissions due him, to sécure ail his lia- 
bilities to the company. The power of the company to enforce pay- 
ment of any obligation assumed by him under section 5 was ample. 
It is said that section 5 can hâve no effect to give the agent any 
additional authority in his dealings with the applicants for policies, 
but is only intended as a penalty to be visited on the agent for ex- 
ceeding his authority, and that the company may keep the money paid 
or credited by the agent on account of the policy, and at the same 
time refuse to ratify his act in delivering it. It seems to us that 
the mère statement of the proposition is its réfutation. The words 
of section 5 are caref ulty selected not to forbid the i)ractice of agents 
to deliver policies without actually receiving the premiums, while 
at the same time they shift ail danger of loss from such a practice 
to the agent. The ofEering of crédit on the flrst payment is a tempt- 
v.65F.no.7— 49 
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ing inducement to many intending to take a policy, and in the stren- 
uous compétition between life insurance companies for business is a 
considération which. may often turn the scale in favor of th.e more 
accommodating company. The défendant company could be reason- 
ably sure that, if tlie authority to give crédit at tbeir own risk was 
not absolutely denied to their agents, tlieir désire to increase tbeir 
commissions by a large business would be motive enougb for thiem to 
assume the risk. Section 5 is strong évidence that the company was 
aware of the practice of their agents to give crédit, and justifled the 
introduction of testimony that it was Spink's practice to do so. It 
is argued that the évidence of Spink's practice of giving crédit is 
confined to three cases. The statement of one witness is much more 
gênerai than this, and justifies the inference that the spécifie in- 
stances testifled to were not by any means isolated or exceptional 
cases. 

In Miller v. Insurance Co., 12 Wall. 285, 303, which was a case 
very like this in its facts, Mr. Justice Clifiord, speaking for the su- 
prême court, said: 

"Evidence of the most convinclng character is reported, showing that it 
was the custom of the agents to give crédit in certain cases to persons with 
whom they were well acquainted, and knew to be responsible, and not to call 
for the money at the time the policy was delivered; and one of the Instruc- 
tions given to such agents afCords a strong presumptlon.that the custom was 
known to the company, as the instruction states that agents must not deliver 
policies until the whole premiums are .paid, as the same will stand chargea 
to their account until the premiums are received or the policies are returned to 
the office." 

If such an instruction afforded a presumption of knowledge by the 
company of the practice of agents to deliver policies without r-eceiving 
premiums, the instruction we hâve in this case is even more signtft- 
cant. For this reason we are of the opinion that the court below 
erred in excluding évidence of Spink's practice of giving crédit on 
flrst premiums. On the whole évidence, both that admitted and that 
erroneously excluded, it seems clear to us that the circuit court 
should hâve submitted to the jury the issue whether Spink had actual 
authority to deliver binding policies without actually receiving the 
premiums. The provision in the policy that it shall not take effect 
unless the premium is actually paid, if it stood alone, would, of 
course, limit the ageut's authority to deliver a policy until he had 
received a cash premium; but the section 5, and the practice already 
referred to, show a greater actual authority than the words of the 
policy would imply, so that a delivery by the agent of a policy with- 
out receiving payment would constitute a waiver of any such pro- 
vision. Smith, to whom the policy in this case was delivered, was a 
subagent of Spink, and had a set of the company's instructions, in- 
cluding section 5, in his possession, for his guidance, for nearly six 
months. More than this, he was in Spink's office every day, and may 
be presumed to hâve known Spink's practice ta giving short crédit 
for ûrst premiums by virtue of section 5. 

In Miller v. Insurance Ck)., supra, which was a case involving the 
power of a gênerai agent to deliver a policy without receiving the 
cash premium, the instructions to the agent were as foUows: 
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"Agents must not delivér polléles unttl the whole premiums are paid, as the 
same will stand charged to their accounts until the premiums are received, or 
the policies retumed to the office. Agents are not authorized to make, alter, 
or discharge contracts, waive forfeitures, name an extra rate for spécial risks, 
or bind the company in any way; their dnties being simply to obtain applica- 
tions for insurance, to collect and transmit premiums, and generally to be 
the médium of communication between the pollcy holder and the company. 
Agents are not authorized to write the receipt of premium, or make any In- 
dorsement whatever on the policy. The président and secretary are alone 
authorized to sign receipts for premiums on the part of the company. When 
a receipt is delivered to a pollcy holder by an agent, such agent must coimter- 
sign the same as an évidence of payment to hlm." 

And the condition of the policy was as foUows: 

"It Is agreed by the underslgned » * • that the policy of assurance 
hereby applied for shall not be binding upon this company until the amount 
of premium as stated thereln shall hâve been received by said company, or 
some authorized agent thereof, during the lifetime of the party thereln as- 
eured." 

Said Mr. Justice Clifford (page 303): 

"Attempt is made in argument to show that gênerai agents hâve no power 
to waive such a requirement, or to deliver the pollcy to the insured without 
first exacting the payment o£ the cash premium; but the court hère, in view 
of the circumstances of this case, is entirely of a différent opinion. Where 
the policy is delivered without requiring payment, the presumption is— 
especially if it is a stock company — that a crédit was intended; and the rule 
is well settled, where a crédit is intended, thart; the policy is valid though 
the premium was not paid at the time the policy was delivered, as, where 
crédit is given by the gênerai ■ agent, and the amount is charged to him by 
the company, the transaction is équivalent to payment;" citing Boehen v. 
Insurance Co., 35 N. Y. 131; Sheldon v. Insurance Co., 26 N. Y. 4C0; Wood 
V. Insurance Co., 32 N. Y. 619; Trustées of First Baptisl Ohurch v. Brooklyn 
Fire Ins. Co., 19 N. Y. 305; Bragdon v. Insurance Co., 42 Me. 259. 

While there is some différence between the case at bar and Miller 
V. Insurance Co. in the facts, the ruling of the suprême court in that 
case is controlling in this. There is stronger ground in this case for 
holding that the gênerai agent had actual authority to waive the 
payment of premium, and to substitute therefor his personal obliga- 
tion to the company, than in the case cited, for the instruction in 
the Miller Case forbade agents to deliver policies until the whole 
premium was paid, whUe hère the instruction is caref ully framed not 
to forbid it, and impliedly permits it, but holds the agent responsible 
for risk of loss. 

2. The évidence Ujpon the point whether what transpired between 
Spink and Smith was intended to be a delivery of the policy would 
doubtless not justify a peremptory instruction to the jury that it 
was, in légal eflect, a delivery; but it is quite clear that the évidence 
did not justify the instruction which was given. It is admitted that 
Spink handed the policy to Smith, and that Smith kept it. Unex- 
plained, that would hâve been a delivery. The cases already cited 
show that, in the absence of évidence to the contrary, the intention 
of the agent to deliver will be presumed from a manual tradition of 
the policy. We certainly find nothing in the record in this case 
which so completely overcomes this presumption as to justify a with- 
drawal of the issue from the jury. 

Spink says that he made a calculation to show Smith how much 
was due on the premium after crediting his commission, and that 
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Smith agreed that it was riglit The whole claim for the défendant 
rests on Smith's expression of disappointment that Spink had not 
succeeded in getting him a form of policy which he liked. But 
it is to be observed that the policy which he got was the one called 
for by his application. This circumstance justifies the inference that 
he feared he could not get the other form of policy, and, if he could 
not, that he intended to take the one for which he had made formai 
application. The remark, "I do not like it ail the same," a jury might 
fairly construe to be a merely grambling remark, not intended to 
qualify his acoeptance of the policy as a binding contract. The con- 
duct of both Spink and Smith thereafter tends to show that they 
regarded the change of possession as a delivery. Smith put the pol- 
icy in his saffrdeposit box, with his other life insurance policy, while 
Spink made no effort to recover the policy. Spink admits that he 
was not afraid to give Smith crédit for the premium. He certainly 
knew, and it may fairly be inferred, that Smith knew also that crédit 
was often extended on first premiums. The failure to pay cash is 
not, therefore, of much signiflcance to show that no binding delivery 
was intended. 

On the whole case, the issues raised were for the jury, both as to 
the actual authority of Spink to make a binding delivery of a policy 
and as to his having done so, and the court erred ta not submitting 
them to that tribunal. 

Other questions are raised upon the record. It is contended that 
the court below erred in excluding évidence to contradict Spink as 
to statements made by him to friends of the plaintiff, after Smith's 
death, inconsistent with his évidence given when called for the de- 
fendant Spink had been called by the plaintiff to prove certain 
material facts, namely, that Smith had had a manual of the com- 
pany's instructions to agents f umished him, that he was a subagent 
of the Company, and that the company knew it. It was not proper, 
after using him as a witness to this extent, to attempt to impeach 
him, even with respect to facts testifled to by him when a witness 
for the défendant. EUicott v. Pearl, 10 Pet. 412-440. 

We think the court was right in excluding the reports which Spink 
made to the company. They did not show the dates when the policies 
were delivered by him, but only the dates of payment of the pre- 
miums. They contained nothing inconsistent with his having held 
the policies till the premiums were paid. 

The plaintiff sought to establish a gênerai custom by which gênerai 
agents of life insurance companies exercised an authority to grant 
short crédits on flrst premiums. We hâve held that évidence of gên- 
erai custom is permissible on questions of agency. Insurance Co. v. 
Waterman, 6 U. S. App. 549, 4 0. 0. A. 600, 54 Ped. 839. But the 
offer hère made did not cover the case. The policy hère provided 
that it should not go into effect until the premium had actually been 
paid, and expressly stated that the agent could not waive the stipu- 
lation. The offer was not to show that the custom prevailed in the 
issuance of such a policy. Such express limitation of authority 
brought to the knowledge of the policy holder could not be eninrojed 
by a gênerai custom prevailing in the absence of such a limiiatîon. 
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It can only be enlarged by showing a greater actual autiiority than 
that expressly given in the policy. The ruling of tke court below 
was rigbt. 

It is objected by défendants in error that there is no proper bUl of 
exceptions hère, because the case was tried and verdict rendered at 
the February term, 1894, while the bUl was net signed until the April 
term. It appears, howerer, from the record that a motion for a new 
trial was made at the February term, and by order of court the hear- 
iug of the motion was continued until the next term, and by leave of 
this court and consent of counsel, since the submission of the case 
in this court, the clerk of the circuit court has certifled to this court 
an order entered at the February term, 1894, expressly giving plaintifE 
leave to fllé her bill of exceptions after the disposition of the motion. 

Défendant objects that no tender has been made by Mrs. Smith of 
the premium, and therefore that no recovery can be had. Tender to 
the Company is not necessary, because, if there was a delivery, and 
the policy took eflfect, the company received Spink's absolute obliga- 
tion to pay; and under section 5 of the company's instructions to 
agents it is Spink to whom Mrs. Smith owes the balance due on the 
premium. As between Mrs. Smith and the company, there was pay- 
ment. 

The judgment of the circuit court is reversed, at defendant's costs, 
with instructions to order a new trial. 
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(Circuit Court of Appeals, Fourth Circuit. February 5, 1895.) 

No. 92. 

FiBE Insurance— Inceease op Bisk. 

The P. Ins. Co. Issued to the F. Co. a "builder's risk" policy, insuring 
it against loss by flre on its factory buildings and machinery. The pol- 
icy contalned a written clause to the effect that the buildings were under- 
stood to be in course of construction, and that the insurance company 
was to be notified as soon as the assured was ready to commence manu- 
faeturlng and the rate was to be adjusted, it being understood that the 
rate, after manufacturing was comœenced, wonld be hlgher because of 
the increased rislc. The policy also contained a printed clause to the 
effect that if the insured premises were so used as to Increase the risk, 
or the risk was increased by the érection of neighboring buildings, or 
otherwise, without the assent of the insurance company, the policy should 
be void. The premises were destroyed by fire on September 4th. In an 
action on the policy, it appeared, without serlous contradiction, that new 
policies were obtained by the assured, in other companies, which were to 
go Into effect August Ist; that the assured had notified its agents to 
cancel the policy in suit; that the assured, without the assent of the in- 
surance company, had erected a building on the premises, the existence 
of which materially increased the risk; that on August 4th the lires in 
the furnaces were started without notice to the insurance company; and 
that, at the time of the flre, as many as 30 persons were regularly em- 
ployed in the factory, and a considérable anantity of manufactured 
goods had been turned out. HM, that the jury were properly instructed 
to render a verdict for the défendant 
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In Error to the Circuit Court of the United States for the Western 
District of Virginia. 

This was an action by th.e Franklin Brass Company against tlie 
Phoenix Assurance Company of London upon a policy of insurance. 
On tlie flrst trial, in the circuit court, a verdict and judgment were 
rendered for the plaintiff, which, on appeal to the circuit court of 
appeals, was reversed. 7 C. C. A. 144, 58 Fed. 166. On the second 
trial the court directed a verdict for the défendant. Plaintiff brings 
error. 

T. J. Kirkpatrick, for plaintiff in error. 

B. B. Muni ord and W. K. Staples, for défendant in error. 

GOFF, Circuit Judge. This is the second time this case bas been 
before this court, and the facts are sulïiciently set forth in the opin- 
ion at October tenu, 1893, reported in 7 C. C. A. 144, 58 Fed. 166, 
and 8 U. S. App. 451. The judgment then complained of was re- 
versed, and the cause remanded for a new trial. At the March 
term, 1894, of the circuit court for the Western district of Virginia, 
held at Lynchburg, it was again tried, and the jury, by direction of 
the court, retumed a verdict for the défendant. The court refused 
to give the several instructions to the jury, asked for by the plaintiff, 
but directed a verdict for the défendant, to which action of the court 
the plaintiff below, now plaintiff in error, excepted. Ail the évi- 
dence offered to the jury is certifled in the bill of exceptions. 
There was no exception taken to the action of the court in admit- 
ting or rejecting testimony during the trial. The action was at 
law on a policy of insurance issued by the Phoenix Assurance Com- 
pany of London to the Franklin Brass Company, on the two-story 
frame factory building and other buildings connected therewith, and 
the engines, boilers, and machinery to be used in its business, con- 
tained in and on the premises of said last-named company, situ- 
ated near James river, Buchanan, Botetourt county. Va. The pol- 
icy was for one year from June 25, 1891, and was what is called a 
"builder's risk." The property mentioned in it was destroyed by 
fire on September 4, 1891. It was the usual flre insurance policy, 
the written portion thereof containing the following language: 

"It la understood that the above buildings are In course of constraction, 
and privilège Is hereby given to complète the same; this company to be 
notified as soon as the assured are ready to commence manufacturing, and 
the rate to be adjusted." 

It appears that the policy was written for one year, at the sugges- 
tion of the insurance agents, and that a new rate of premium was 
to be flxed when the assured were ready to manufacture, which 
rate was, because of the increased hazard, to be higher than tliat 
charged before manufacturing was commenced. A section in the 
printed portion of the policy reads as foUows; 

"If the above-mentloned premises shaU be occupled or used so as to In- 
crease the risk, * * » wlthout notice to and consent of this company in 
writing, or the rislî be Increased by the érection or occupation of neiglibor- 
Ing buildings, or by any means whatever within the control of the assured 
wlthout the assent of this company indorsed hereon, • » • then, and in 
every such case, this policy shall be void." 
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It clearly appears from the évidence tliat the party insured, as 
well as the insurance company, regarded tlie contract as a "builder's 
risk," and that a readjustment of the rate was to be made when the 
assured was ready to manufacture, or, if that was not done, that 
new policies were to be secured. It was shown that new policies 
were obtained by the assured, on the same property, in other com- 
panies, which were to go into effect on the Ist day of August, 1892, 
and that the assured notifled its agents to hâve the policy now in 
suit canceled and the return premium remitted. The évidence also 
discloses that the insured company, after the date of the policy in 
suit, and without the assent of the insurance company, erected a 
building of pine timber, 60 by 25 feet in size, called a "BuflSng 
Boom," one corner of which was located 5 feet and 4 inches from 
the main building insured, and the uncontradicted testimony of the 
insurance experts who were examined before the jury was that this 
additional building did materially enhance the danger of destruc- 
tion by are of the buildings and contents thereof, as insured in 
the policy now in controversy. The testimony also shows that the 
said Franklin Brass Company, on the 4th day of August, 1892, after 
having secured the new insurance mentioned, caused the Ares in 
the furnaces located in the insured buildings to be started, and this 
without having notifled the insurance company, the défendant be- 
low. On this point we quote from the opinion rendered by this 
court in this case, to which we hâve before referred : 

"By the 20th August, some ten or more operatives living In and around 
Buchanan were employed. The machinery was put In motion dally at the 
soundiug of the whistle at seren o'clock in the morning. Thèse operatives 
weiit to work, worliing until dinner time; then, after a short recess, worked 
until the factory closed for the night. They were paid off by the week. 
There is testimony tending to prove that at the time of the lire there were 
as many as 30 people employed in and about the factory. As many as 700 
brass balls, which had been brought to the factory from the north in a par- 
tially completed state, were manufactured and sold upon order. Some thou- 
sands of brass hinges, one of the principal products of the works, were 
made, and only required to be polished in the butHng room— which was just 
about completed at the hour of the fire— to make them marketable goods. 
Several employés testify they had been working continuously day after day 
at the same presses, in the manufacture of the same class of goods, which 
presses were propelled by steam. While so engaged, the flre, which orig- 
Inated from the boUer, occurred, and the property was destroyed." 

IJnder the circumstances thus set forth, can the plaintiflf below — 
under the well-established rules of law applicable to insurance poli- 
cies — ^^recover on the contract set up in its déclaration, and is there 
such conflict in the e^àdence as makes it necessary for the jury to 
pass on the fact? A careful examination of the case compels us 
to answer thèse questions in the négative. We do not find in the 
record such évidence as would hâve justified a verdict for the 
plaintiff, and Ave think it would hâve been the duty of the trial 
judge to hâve set aside such a verdict had one been returned. 

While it is true that the written portion of the policy must gov- 
ern, where there is a conflict between it and the printed provi- 
sions thei-eof, it is also true, we think, that there is no such con- 
flict in the contract we are now considering; in other words, we 
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hold tliat the printed conditions of the policy, prohibiting an în- 
crease of the risk by the party aesured, continued of binding force 
and effect, and that the written stipulations were not intended to 
and did not either modify or set them aside. This was in sub- 
stance annonnced as the proper construction of the policy now in 
suit, when this case was formerly before this court, and now, af ter 
reargument by coursel, re-examination of the cases in point, and 
considération of ail the clauses and conditions of the contract, we 
are satisâed with the conclusion then reached, and announce our 
adhérence to it. To construe the policy, as contended for by plain- 
tifl in error, would be for the court, in efEect, to make a new con- 
tract for the parties. That, the courts cannot do, but they must 
enforce the agreements duly made by parties compétent to con- 
tract, and not permit the terms and conditions of the same to be 
violated or set aside. The terms of this policy are those usual to 
risks of the character described in it, they were agreed to by par- 
ties entitled uuder the law to so contract and bind themselves, and, 
while they may seem harsh, still they can be easily complied with, 
and long business expérience has demonstrated that they are essen- 
tial to the proper management of insurance companies, and that 
their enforcement is necessary in the interest of the assured as well 
as of the party insuring. 

We think that the testimony conclusively proves that the Frank- 
lin Brass Company did commence manufacturing without having 
notified the insurance company of its readiness to do so, and with- 
out having had the rate of the risk occasioned thereby adjusted; 
and-also that the terms of the policy were violated by the as- 
sured, when it caused an additional building to be erected very 
near the property insured, the assent of the insurance company 
not having been obtained and indorsed on the policy. This was 
so plainly shown at the trial that it was the duty of the judge pre- 
siding to direct a verdict for the insurance company, and his action 
in so doing is approved of by this court. The décisions are many 
and of the highest authority that, in cases where the testimony is 
of the character of that subraitted to the jury in this case, it is not 
only proper, but it is the duty of the court, to direct a verdict, 
and in this case we think the conclusion follows, as matter of law, 
that the plaintilï below cannot recover, upon aay view which can 
be properly taken of the facts that the évidence submitted to the 
jury tends to establish. Upon this proposition the following au- 
thorities are refeired to: Blount v. Railway Co., 9 0. C. A. 526, 
61 Fed. 375; Pleasants v. Fant, 22 Wall. 116; Herbert v. Butler, 
97 U. S. 319; Bowditch v. Boston, 101 U. S. 16; Griggs v. Houston, 
104 U. S. 553; Randall v. Railroad Co., 109 U. S. 478, 3 Sup. Ct. 
322; Schofleld v. Railway Co., 114 U. S. 615, 5 Sup. Ct. 1125; 
Coyne v. Railway Co., 133 U. S. 370, 10 Sup. Ct. 382; Gunther v. 
Insurance Co., 134 U. S. 110, 10 Sup. Ct. 448; Railroad Co. v. Con- 
verse, 139 U. S. 469, 11 Sup. Ct. 569; Elliott v. Railway Co., 150 
U. S. 245, 14 Sup. Ct. 85; Gardner v. Railroad Co., 150 U. S. 349, 
14 Sup. Ct. 140; Railroad Co. v. McDonald, 152 U. S. 262, 14 Sup, 
Ot. 619. It will not be necessary to further consider the question» 
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ralsed by the assîgnments of error, as the same are tn substance 
involved in the action of tlie trial judge in directing the verdict 
for défendant below; and as we hold that it was his duty, under 
the circumstances shown in tliis case, to so direct, it follows tbat 
the judgment complained of must be aCarmed. 



CAMPBELL V. UNITED STATES.t 
(Circuit Court of Appeals, Elghth Circuit January T, 1895.) 

No. 445. 

1. Marshal's Fées— Pbk Diem Allowance— Sundats. 

A marshal Is not entitied to per diem compensation for attendance In 
tlie fédéral courts on Sundays, durlng tlie terms thereof, wtien neltber 
Is open for business, under Rev. St. S 829, allowlng him a per diem for 
attendance when either Is In session. 

& Same — Mhals Fdbnished Jubors. 

It is one of the incldental powers of the circuit and district courts of 
the United States to direct the marshal to fumlsh meals for Jurors while 
they are deiberating upon their verdicts, and this power may be exerclsed 
in aay case whether the United States is a party to the action or not 
The disbursements made by the marshal in paying for thèse meals are 
expenses necessarily Incurred for some of the "other contingencles" re- 
ferred to in section 829, Rev. St 

8. Same — Summoning Jurors — Adjourned Term. 

An adjourned term of court Is not the same court as the original term, 
withln Rev. St § 829, providing that the marshaPs fées for summonlng 
jurors shall not at any court exceed $50. 

4 Same — Mileagb — Takinq Prisoneb to Place dp Confinement. 

Where a marshal Is pald 50 cents for each commitment of a prisoner, 
and 10 cents a mile for himself and each prisoner, and necessary guard 
for transportation of prlsoners to the place of confinement, as provided 
by Rev. St § 829, he will not be allowed mileage for travel to serve or 
fées for serving the warrants of commitment of the prlsoners on the 
keeper of the prison. 

6. Samb— Service of Sevbral Writs on Same Tbip. 

Section 829, Rev. St, does not authorize the marshal, after he has re- 
celved his actual expenses upon one wrlt for making a trip on whlch he 
serves several writs in favor of the government upon différent persons, 
to thereafter recover his mileage upon the other writs so served. 

8. Same— SuMMONiNG Same Witness in Différent Cases. 

Under Rev. St § 829, providing that when more than two wrIts re- 
qulred to be served, in behalf of the same party, on the same person, 
might be served at the same tlme, the marshal shall be entitied to com- 
pensation for travel on only two of the writs, he should be allowed 
mileage oh two, and only two, subpoenas, where on the same ti'ip he 
serves several subpoenas for the government, In dlfCerent cases, on the 
same person. 

Error to the Circuit Court of the United States for the District of 
Minnesota. 

Action by William M. Campbell against the United States. Cer- 
tain claims were disallowed, and he brings error. 

George N. Baxter, for plaintiff in error. 
Edward C. Stringer, U. S. Atty. 

Before CALDWELL, SANBOBN, and THAYEE, Circuit Judges. 
* Rehearlng pending. 
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SAIîBORNi Circuit Judge. William M. CampbeU, the plaintiff in 
error, was the United States marshal for the district of Minnesota 
from May 25, 1886, until May, 1890. He hrought this action in the 
court below to recover mileage, fées, and disbursements under the 
provisions of the act of congress of March 3, 1887 (24 Stat. c. 359, p. 
505; 1 Supp. Rev. St. p. 559); and he prosecutes this writ hère to 
reverse the décision and judgment of that court disallowing the fol- 
lowing claims. 

1. A claim for per diem compensation for his attendance in the 
circuit court and in the district court on Sundays, during the terms 
thereof, wheri neither of thèse courts was open for business. In U. 
S. V. Perry, i U. S. App. 386, 395, 1 C. C. A. 648, 651, 50 Fed. 743, 
747, after full argument, and upon careful considération, this court 
held that the per diem compensation provided for a United States 
district attorney for attending court, in the discharge of his oiHcial 
duties, by section 824, Rev. St., could not be allowed or paid to him 
for Sundays or légal holidays, when the court was not open for 
business, notwithstanding the fact that they occurred during the 
tenu of court. The reasons for that décision, and the authorities in 
support of it, will be found in the opinion. They apply with equal 
force to the clàim of a marshal for such compensation under section 
829, Rev. St., and the décision of the court below upon this question 
was right. McMullen v. U. S., 146 U. S. 360, 13 Sup. Ct. 127. 

2. A claim for reimbursement for moneys expended by the mar- 
shal, in cases to which the United States were not parties, by order 
of the circuit and district courts, for meals for jurors, after they had 
been chargea, and while they were conflned, in charge of an officer, 
deliberating upon their verdicts. This expenditure was made by 
the marshal after the sundry civil appropriation act of 1888 went 
into effect That act made an appropriation for "meals for jurors in 
United States cases when ordered by court" (25 Stat. c. 1009, p. 545), 
and a similar provision has been embodied in ail subséquent appro- 
priation acts. In the sundry civil appropriation acts of 1884, 1885, 
1886, and 1887, an appropriation was made for "meals for jurors 
when ordered by court." 23 Stat c. 332, p. 224; 23 Stat c. 360, p. 
511; 24 Stat c. 902, p. 254; 24 Stat c. 362, p. 541. Prier to 1884, no 
spécifie appropriation for this purpose had been made in any case; 
but the meals for jurors had been ordered by the courts, and the 
expenses incurred therefor had been paid by the government, as mis- 
cellaneous expenses of thèse courts. The only argument presented in 
support of the disallowance of this claim is that congress made no 
spécifie appropriation in 1888, or in any subséquent year, for the 
payment of moneys expended by the marshal for meals for jurors in 
cases in which the United States were not parties, although, prier to 
that time, congress had unif ormly recognized thèse claims, and made 
appropriations for their payment The question before this court, 
however, is not whether or not an appropriation has been made by 
congress -to pay this claim, but whether or not the United States is 
justly indebted to the plaintiff in error for its amount It is mani- 
fest that the existence and validity of a debt cannot be determined 
by the consent or refusai of the debtor to make immédiate provision 
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for itB payment. If they couM be, there would never be any debts 
whose payment was not provided for, and there would be no occasion 
for their collection or discharge. It is comnion knowledge that, by 
the ancient common law, jurors were to be kept together, while de- 
liberating upon tlieir yerdict, without food, drink, lire, or candie, 
until they conld agrée. Coke, Litt. 227b. But for more than a cen- 
tury it seems to hâve been the practice of the English and American 
courts to direct the marshal or sheriff to furnish refreshments to the 
jurors, when their délibérations were prolonged, and the ends of jus- 
tice would, in the opinion of the presiding judge, be promoted by 
pursuing that course. It is évident to ail who are familiar with jury 
trials that this practice saves expense to the government and to the 
litigants, and expedites the conclusion of lawsuits. It is not infre- 
quent that tired jurymen, who hâve listened to a trial of many days' 
duration, and who, with empty stomachs, are wrangling over a doubt- 
ful question of f act, without any prospect of agreement, are brought, 
by a single meal, into a condition of mind and body that enables them 
to calmly review the évidence, and to agrée upon a fair and just ver- 
dict, in a few hours. The expenditure of a few dollars for a meal or 
two for 12 jurymen, in cases sueh as this, f requently prevents a dis- 
agreement of the jury, obviâtes the necessity of another trial of the 
case, and saves the government the cost of the jurymen and officers 
of the court for many days. In 1799, in the trial of Fries for levying 
war against the United States, Mr. Justice Story kept the jury to- 
gether in the same room, in a tavern, during adjoumments of court, 
for 15 days. It seems that the necessity of the case and the length 
of the trial prompted him to cause their meals to be fumished to 
them during this period. U. S. v. Pries, 3 Dali. 515, note, Fed. Cas. 
No. 5,126. From that time to this, so far as we hâve been able to 
discover, the riglit to order the marshal to furnish meals, at the ex- 
pense of the government, to jurors, in charge of an offtcer, delib- 
erating upon their verdict, bas been one of the conceded powers of 
the circuit and district courts of the United States. This power haa 
been constantly exercised whenever its exercise was deemed wise by 
the trial judges, and the disbursements made by the mar-shals for 
this purpose hâve been paid by the government without question 
until the year 1888. The act of congress entitled "An act to regi>- 
late the fées and costs to be allowed clerks, masters and attomeys of 
the circuit and district courts of the United States and for other 
pui-poses," approved February 2C, 1853, provided "that there shall be 
paid to the marshal his fées for services rendered for the United 
States, for summoning jurors and witnesses in behalf of the United 
States, « * * for the commitment or discharge of prisoners; for 
the expenses necessarily incurred for fuel, lights and other contin- 
gencies that may accrue in holding the courts within the district, 
and providing the books necessary to record the proceedings thereof." 
10 Stat. c. 80, p. 165; Kev. St. § 829. The courts, congress, and the 
accounting officers of the government treated the meals for jurors, 
ordered by the cour-t, in ail cases, as some of the "other contingen- 
cies" referred to in this act, and paid the marshal's disbursements on 
account of them, without question, under this act, from the date of 
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its passage until the year of the disallowance of this claim. There 
is inhérent in every court power to supervise the conduct of its ofS- 
cers, and to direct the course of the trials conducted before it. In 
the conduct of jury trials, the court has the power to détermine how 
long a jury that has not agreed shall deliberate upon their verdict; 
whether or not they shall be kept together, in charge of an oflacer, 
during the adjoumments of the court until they hâve agreed; 
whether or not the marshal shall provide them with meals, at the 
expense of the government, during their délibération; and when they 
shall be discharged. It is conceded that the circuit and district 
courts of the United States hâve ail thèse powers in ail cases, civil 
and criminal, in which the United States are parties. But thèse 
courts are invested with the same power to so conduct jury trials 
before them to which the United States are not parties that the ends 
of justice may be attained as they are to conduct in that way those 
to which the United States are parties. If, in the trial of the former, 
the courts, in- the cautions exercise of a wise discrétion, are of the 
opinion that a just and speedy décision of a protracted litigation 
will be promoted by fumishing meals to a hungry jury that is de- 
liberating over complicated and vexations questions of fact, they 
hâve the same power to order the marshal to fumish them at the 
expense of the government that they would hâve if the United States 
were parties to the trial. The national courts are not empdwered 
to administer justice deliberately, fairly, and impartially in United 
States cases only, but ail litigants before them are entitled to the 
same deliberate and impartial trial. Any other rule would render it 
at least doubtful whether any verdict in any of thèse courts in favor 
of the United States could eyer be sustained in any case in which 
the jurors were furnished with meals at the expense of the govern- 
ment, for it is a gênerai rule that a verdict cannot be sustained in 
a case in which the prevailing party has furnished the jury with 
refreshments during the trial. Coke, Litt. 227; Com. v. Koby, 12 
Pick. 496; People v. Myers, 70 Cal. 582, 12 Pac. 719; Doud v. Guthrie, 
13 III. App. 653; 12 Am. & Eng. Enc. Law, tit. "Jury and Jury Trial," 
p. 372; Studley v. Hall, 22 Me. 198; Walker v. Walker, 11 Ga. 203, 
206; Walker v. Hunter, 17 Ga. 364, 414; Mining Co. v. Showers, 
6 Nev. 291; Springer v. State, 34 Ga. 379; Drake v. Newton, 23 
N. J. Law, 111; Thomp. & M. Jur. § 372. We cannot hold that 
the United States hâve placed themselves in the position of fur- 
nishing refreshments to jurors engaged in deliberating upon 
their own cases only. It is only on the ground that the United 
States furnishes meals for jurors in ail cases, when ordered by the 
court, — on the ground that it furnishes them, not as a suitor, but as 
a government, to insure a fair trial and a speedy décision, — that ver- 
dicts in their favor in such cases stand unchallenged. The resuit is 
that the power to direct the marshal to fumish meals for jurors, at 
the expense of the government, while they are deliberating upon 
their verdict, in charge of an oiflcer of the court, is one of the in- 
hérent incidental powers of the circuit and district courts of the 
United States, which they may exercise in any case before them, 
whether the United States are or are not parties to it The dis-i 
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bursements for such meals, made by the marshal, pursuant to the 
exercise of tliis power by the courts, are expenses necessarily in- 
curred for some of the "other contingencies" referred to in the act 
of 1853 regulating the fées and costs of marshals and others (10 Stat. 
c. 80, p. 165; Eev. St. § 829), and the claim of the plaintiff in error 
against the United States for thèse disbursements shouLd hâve been 
allowed. 

3. A claim for travel and services summoning a panel of petit 
jurors upon a spécial venire to attend at an adjoumed term of the 
circuit court, when the marshal had been paid |50 for summoning 
one panel at the opening of the same stated term, but the court had 
discharged thèse jurors, had adjourned the court for a long interval 
to a day certain, and had issued the second venire for this second 
panel of jurors. It is conceded that the marshal performed the 
travel and rendered the service for which this claim is made, and 
the only ground for its disallowance is that the third clause of section 
829, Eev. St., con tains this provision: "But the fées for distributing 
and serving venires, drawing and summoning jurors by township 
offlcers, including the mileage chargeable by the marshal for each 
service, shall not at any court exceed fifty dollars," — ^and the marshal 
was paid $50 for summoning the jurors who attended at the 
opening of the stated term, and who were discharged when the court 
adjourned. This does not appear to us to be a fatal objection to this 
claim. The act of congress does not provide that thèse fées and this 
mileage shall not exceed |50 at any term of court, but at any court. 
It is not infrequently the case that economy in the conduct of the 
business of a trial court, the interests of the govemment and of the 
litigants, demand that an adjoumment of several weeks shall be 
taken; that the petit jurors in attendance be discharged; and that 
another panel be called. Where such a course is pursued, as in the 
case bef ore us, there is a strong presumption that the public interests 
and the interests of the litigants were in that way best subserved. 
Such an adjourned term, after an interval of weeks, is as much a 
court as the original term; and, if the presiding judge directs the 
drawing and summoning of another panel of petit jurors for such 
a court, we are unable to flnd in this statute any prohibition of the 
marshal's recovery of his fées and mileage for this service, not ex- 
ceeding .?50. In our opinion, |50 of this claim should hâve been 
allowed. 

4. Claims for travel to serve, and for service on the keeper of the 
prison, of temporary warrants of commitment of persons underar- 
rest, charged with crimes against the United States, pending their 
examination before the United States court commissioners. Thèse 
claims were properly disallowed. The marshal had already been paid 
50 cents for each commitment, and 10 cents a mile for himself and 
each prisoner, and necessary guard for the transportation of thèse 
prisoners to the place of confinement. He was entitled to no more. 
Eev. St. § 829; U. S. v. Tanner, 147 U. S. 661, 13 Sup. Ct. 436. 

5. A claim for travel, in going only, to serve, for the United States, 
certain warrants, subpoenas, and other process which the marshal 
aerved upon différent persons for distinct causes on occasions, when 
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in each instance he served for the govemment on the same trip, 
and, at about the same time and place, another writ on another per- 
son, and in a différent cause from any of those named in the pro- 
cess on account of which this travel is charged, and elected to and 
did receive for the service of this other writ his actual traveling 
expenses for the trip, under section 829, Eev. St. The question 
raised hère is more clearly presented if we consider this claim for 
travel in a single instance. Let us suppose that the marshal had 
three writs in favor of the United States, in three différent causes, 
against three différent persons residing in the same locality, and 
that he served thèse three writs on the same trip, at about the 
same time and place, and elected to receive, and was paid, upon one 
of thèse writs, his actual traveling expenses on the trip. Is he there- 
by precluded from recovering his mileage on the other two writs? 
This is the question presented, in one form or another, by each item 
of this claim. Section 829, Rev. St., so far as it is material to the 
détermination of this question, provides that the marshal shall 
receive "for travel in going, only, to serve any process, warrant, at- 
tachment, or other writ, including writs of subpoena in civil or crim- 
inal cases, six cents a mile. » * * But when more than two 
writs of any kind, required to be served on behalf of the same party, 
on the same person might be served at the same time, the marshal 
shall be entitled to compensation for travel on only two of such writs. 
* * * In ail cases where mileage is allowed to the marshal he 
may elect to receive the same or his actual traveling expenses, to be 
proved on his oath to the satisfaction of the court." The provision 
of this statute, that in cases where the marshal has several writs 
against the same person, that might be served at the same time, he 
shall recover mileage on but two writs, leaves no doubt but that he is 
entitled to mileage upon each writ when he has served several writs 
against différent persons in distinct causes. U. S. v. Fletcher, 147 
U. S. 664,. 668, 13 Sup. Ct. 434; Harmon v. U. S., 43 Ped. 560. When, 
therefore, the marshal had served the three writs, in the instances 
we hâve chosen t6 illustrate this question, he was entitled to mile- 
age one way upon each of thèse writs. This mileage was given to 
him by this statute to compensate him for his expenses for travel 
and subsistence while he was executing the writs. He was neces- 
sarily compelled to travel both ways to serve thèse writs, and it is 
very possible that his actual traveling expenses exceeded the mileage 
upon any one of the writs. The statute gave him the option to 
receive the actual expenses of his trip, or the mileage that this trip 
had earned. He elected to take the actual expenses, and he now 
seeks to recover two-thirds of the mileage given by the statute, in 
payment for those very expenses. This is an attempt to recover 
at the same time the compensation provided for moneys expended, 
and the moneys themselves. The purpose of the provision which. 
gives the marshal his option to receive his actual expenses or his 
mileage, undoubtedly, was to protect him against loss in cases where 
the expenses of serving a writ exceeded the mileage allowed by the 
statute; but it was never intended to permit him to speculate upon 
his option, or to recover any part of his mileage after he had elected 
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to receive the actual expenses that earned this mileage. The ex- 
penses of the trîp constitute the considération for the payment of 
ail the mileage earned on aU the writs in favor of the govemment 
served on that trip. The statute simply gives the marshal the op- 
tion to surrender ail claim to this considération, and to recover the 
mileage, or to take back the considération and forego the mileage; 
but he cannot recover back the considération, and then successfuUy 
claim any part of the mileage. The resuit is that section 829, Bev. 
St., does not authorize the marshal to receive upon one writ the 
actual expense of the trip on which he served several writs in favor 
of the government upon différent persons, and then to recover his 
mileage upon the others. The receipt of the expenses is a waiver 
of ail right to the mileage, and the refusai to allow this claim must 
be affirmed. 

6. A daim for travel, in going only, to serve subpoenas for the 
United States upon persons who were in each case served by the 
marshal on the same trip, and at the same time and place in another 
cause, and the marshal was allowed and paid for travel upon one 
Subpoena only. Section 829, Bev. St., provides that "when more than 
two writs of any kind required to be served in behalf of the same 
party on the same person might be served at the same time, the 
marshal shall be entitled to compensation for travel on only two of 
such writs; and to save unnecessary expense, it shall be the duty 
of the clerk to insert the names of as many witnesses in a cause in 
such subpoena as convenience in serving the same will permit." The 
marshal was clearly entitled, under this provision of the statute, to 
mileage upon two — and upon only two — subpoenas on each occasion 
when he served several subpoenas for the government in différent 
cases upon the same person and on the same trip, and to this extent 
this claim should hâve been allowed. The judgment below must 
therefore be reversed and the case remanded, with directions to 
enter a judgment not inconsistent with the views expressed in this 
opinion, and it is so ordered. 
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(Circuit Court, E. D. Pennsylvania, January 8, 1895.) 

No. 4. 

Apfidavits of Défense— Phomissort Notes — Indoesembnt— Gentjinenbss 
OF — Dbîtial. 

In an action against the indorser of certain promissory notes It was 
alleged In the affldavlt of défense that the sald indorsements "may hâve 
been" obtalned by fraud, and wlthout the Indorser's knowledge, and that 
he had no recollection -whatsoever of having indorsed them, "and there- 
fore dénies that the alleged signature on sald notes Is his signature, and 
demanda that proof thereof be required upon the trial of the cause." Held 
that, under the rule of court whlch provides that the genuineness of such 
indorsements shall be taken to be admitted unless denied by affldavit, 
thèse averments were sufflclent to entitle the défendant to Insist upon the 
proof whlch he demanded. 



784 FEDEBAL BEPORTEB, Vol. 65. 

2. Same — DeniaIi of Gbnuinbnbss of Indohsemeîit — Eulb of Court — Es»- 

PBCT OF. 

A rule of court provldlng that the gemiineness of indorsements of prom- 
issory notes shall be taken to be admitted unless denied by affldavit, was 
not intended to flx upon a party the admission of a fact wliich he does 
not remember, and therefore asks shall be proved, even though lie ac- 
knowledges its existence to be possible. 

Eule for judgment for want of a sufiacient afadavit of défense. 

The plaintifC, the Owosso Savlngs Bank, a corporation doing business in the 
State of Michigan, claimed of the défendant, a citizen of Pennsylvania, and a 
résident of the Bastern district of that state, the sum of $13,007.40. with in- 
terest, being the amount alleged to be due by said défendant upon foin* prom- 
issory notes made by the J. H. Mahler Company, by .T. H. Mahler, président, 
to the order of the Second National Bank of Owosso, Micb., and indorsed by 
the défendant, together with protest fées. The plaiutifC averred that it was 
the holder of said notes, having taken the same in the usual course of 
business, before maturity. The affldavit of défense averred that the de- 
fendant "has no knowledge or recollection whatsoever of signing, executing, 
or iudorsing the four several promissory notes upon wbich suit has been 
brought against him, and copies or alleged copies of which hâve been filed 
as part of the record of the above case, and therefore dénies that the alleged 
signature on said notes is bis signature, and demands that proof thereof be 
required upon the trial of the cause; that, if the said indorsement upon the 
notes in question should be proved to be that of this défendant, then he 
positively déclares and testlfies that the same was procured by fraud and 
deceit on the part of J. H. Mahler, the président of J. H. Mahler Company, 
the maker of said notes." The affidavit further averred that the défendant 
had been the holder of a number of shares of the stock of the said compauy, 
and had been anxious to obtaln cash upon the same, said cash being due him 
as salesman In the employ of the company, and that "In the course of his 
negotiations in endeavoring to obtaln vcithdrawal of hls above-mentloned stock 
he was requested to sign, and did affix his signature to, a number of papers 
and documents which were presented to him for his signature by said J. H. 
Mahler, the said président of the company, and which the said Mahler al- 
leged were necessary parts of said transaction; and thls défendant avers 
that hls signature may hâve been without his knowledge, and by the fraud 
and connivance of the said J. H. Mahler, obtained upon the notes upon 
which suit bas now been brought, without the knowledge of thls défend- 
ant." It was further averred that défendant had received no considération 
therefor, did not sign them for the purpose of withdrawal of said stock, nor 
for any purpose, and had no knowledge of thelr existence untll the suit was 
brought. He also averred that he was Informed and belleved that the said 
copies are not full and perfect, and craves that the orlginals, together with 
the certiflcates of protest, be produced, and duly proved upon the trial of the 
cause. 

Wagner & Cooper, for plaintiff. 
Louis Hutt, for défendant. 

DALLAS, Circuit Judge. Eule 1 of this court proTides that the 
genuineness of indorsements of promissory notes shall be taken to 
be admitted unless denied by affldavit. The affidavit of défense in 
this case concèdes that the defendant's indorsement of the notes 
sued upon "may hâve been" obtained by fraud, and without his 
knowledge, but avers that he has no recollection whatsoever of 
having indorsed them, "and therefore dénies that the alleged sig- 
nature on said notes is his signature, and demands that proof there- 
of be required upon the trial of the cause." Although this déniai 
is so peculiarly guarded as, perhaps, to justify some hesitancy in 
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relying npon ît, yet it must, for the présent purpose, be accepted as 
made in good faith., and, being so accepted, it is, I tMnk, sufBcient 
to entitle the défendant to inslst upon the proof which he demanda. 
The rule of court was not intended to flx upon a party the admission 
of a fact which he does not remember, and therefore asks shall be 
proved, even though he acknowledges its existence to be possible. 
The other matters set up in défense need not be now considered. 
Judgment for want of sufScient affldaTit of défense denied. 



LBFAVOUR V. WHITMAN SHOE CO. 
(Circuit Court, S. D. New York. December 31, 1894.) 

CONTBMPT — InTEBPBRENCB "WITH ShERIPF'S POSSESSION OF AtTACHED PrOPBETT. 

Plaintiff liad been an agent for défendant, conducting business in hia 
own name, and selllng goods, on crédit, to sundry persons. He commenced 
an action by attacliment, in a state court, agalnst défendant, and caused 
the attachment to be levîed upon ttie debts due from ttie persons to 
whom sucli goods were sold. The cause was removed to the fédéral court, 
and the attached property transferred from the sherifif to the marshal. 
While the debts were thus in the hands of the sheriff and marshal, plain- 
tiff proceeded to collect the same, and received the proceeds. Held^ that 
such coaduct was a contempt of court 

Prior to October 30, 1893, plaintifif, Herbert Lefavour, conducted 
business on his own account at 96 Duane street, New York City. On 
that day he made a coutract with défendant, the Whitman Shoe Com- 
pany, of Boston, Mass., under wliich he thereafter conducted business 
at the same place as its agent, but under his own name; ail goods, as- 
sets, book accounts, etc., of the business becoming the property of the 
Whitman Shoe Company. In August, 1894, the Whitman Shoe 
Company assigned ail its property, including the business at 96 
Duane street, New York, to William H. Daniels, for the benefit of 
its creditors. October 31, 1894, Lefavour commenced this action 
against the Whitman Shoe Company in the suprême court of New 
York, and caused an attachment to be issued and levied upon the 
property at 96 Duane street, including the book accounts. 

November 10, 1894, the cause was removed to the TJnlted States circuit 
court, and on November IGth, pursuant to an order of that court, the attached 
property was delivered by the sherilï to the United States marshal. On No- 
vember 20th an order was made directing the marshal to deliver the attached 
property to William H. Daniels, who had claimed the same, as assignée, the 
sureties upon the indemnity bond on such claim having failed to justify, and, 
under said order, the books, containing the accounts, with persons to whom 
goods had been sold, were delivered to Daniels. After the levy of the attach- 
ment, and both prior and subséquent to November 20th, the plaintiff Lefavour, 
with the assistance of Abraham A. Joseph, an attomey, collected a number 
of the book accounts outstanding at the time of the attachment, in some cases 
by solicitation, and in others by tlie threat or use of légal process. The de- 
fendant and Daniels now move to punish plaintiff and Joseph for contempt 
in coUecting such accounts, alleging that such collection was misconduct by 
which a right and remedy of défendant and of Daniels was defeated, im- 
paired, impeded, and prejudiced. 

Abram Kling, for complainant. 
George H. Adams, for défendant 
v.65F.no.7— 50 
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LACOMBE, Circuit Judge. Joseph dénies under oath that he 
was aware of the f acts, which. were manifestly within th.e knowledge 
of the plaintiff. He may be given the benefit of the doubt, and as to 
ûim the motion is denied. The writ of attachment commanded the 
sherifE to attach and safely keep so much of the property within the 
county, which the défendant had or might hâve at any time before 
final judgment in the action, as will satisfy plaintiïï's demand. In 
obédience to such writ, the sheriff, by his deputy, presented himself 
at the premises No. 98 Duane street, where the business of the de- 
fendant was conducted, and, serving the notice required by law, 
attached ail personal property there found, including "ail books of 
account, Touchers, and papers relating to the property, debts, créd- 
its, and effects of said défendant."' Lefavour appears to hâve been 
présent on this occasion, and to hâve himself pointed out to the 
sheriff the property, books, papers, etc., levied upon. It is no doubt 
true that the sherilî did not give to the several individuals and ûnns 
who were indebted to défendant the notice required by the New 
York Code, which, if served, would hâve made them liable should 
they thereafter pay such debts to any one except the sherilî or his 
proper représentative. So far as the défendant was concemed, 
however, or any one claiming through the défendant with fuU knowl- 
edge of ail the facts, levy was complète when the books and papers 
were taken into the custody of the sheriiï, and the defendaut's repré- 
sentative notified thereof. It appears that subséquent to the levy 
défendant has collected some of the money due to the défendant, 
enumerated in ita books^ and which he perfectly well knew was in- 
cluded within the writ and notice; and this money he collected as 
the représentative and former business manager of the défendant. 
In so doing he has acted in disobedience of the writ, which ordered 
that the property should be safely kept by the sheriff. The re- 
moval of the cause to this court makes it the vindicator of the writ 
which, by section 4 of the judiciary act of 1875, is declared after 
removal to hold the goods or estate attached or sequestered to abide 
final judgment in this court As to debts due to the défendant, 
theref ore, which were collected by Lefavour prior to November 20, 
1894, he seems to be plainly in contempt. As to like debts collected 
by him after November 20, 1894, the case is not so plain, and he 
may be given the benefit of the doubt. Proceedings to punish for 
contempt, however, are personal, and there is nothing to show that 
Lafavour has been served personally with notice of this application. 
Plaintiff may therefore take an order to show cause directed to 
Herbert Lefavour, requiring him to appear personally before this 
court on Saturday, January 5, 1895, at 11 o'clock in the forenoon, 
and there and then show cause why he should not be committed for 
10 days as a punishment for his contempt of this court. 
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TTNITED STATES ex rel. GOLDSTEIN v. ROGERS. 

SAMB V. AMERICAN STBAMSHIP 00. 

(Circuit Court, E. D. Pennsylvanla. January 22, 1895.) 

Nos. 562 and 563. 

1. Immiobation — Power of Courts to Keview Ordeks for Déportation. 
The fédéral courts hâve no power to pass upon the acts of the commis- 
sioners of immigration wlien in the exercise of the right of excludlng 
an alien upon the ground that said alien would, because of poverty and 
lack of opportunlty to obtain employment, become a charge upon the 
civil authorities. 

S. SaME— AUTHORITY TO DETERMINE QUESTION OP EXCLUSION. 

Congress has the right to vest in certain offlcers, exclusive of the 
courts, the fédéral authority to détermine whether a person, not a citizen 
or inhabitant of the United States, shall be excluded from admission to 
thls country. 

Thèse were pétitions for a writ of habeas corpus flled by Bernard 
Blum against Jolin J. S. Rogers, cominissioner of immigration for 
tlie port of Pàiladelphia, and by the same relator against the Inter- 
national Navigation Company. 

The pétitions averred that the relator, Bernard Blum, was an uncle of 
Israël Goldsteln, a native of Poland; that th" said Goldsteln was unlawfuUy 
detained on board one of the steamshlps of said company upon the order of 
said Rogers. The answer of the International Navigation Company set forth 
that the said Goldsteln had been an immigrant on board the steamship 
Kenslngton, and that by order of the said commlssloner he was about to be de- 
ported in another vessel of the same company. The answer of the commls- 
sloner set forth that the said Goldsteln, uxjon arrivai at the said port, having 
been exatnined, had been found to hâve but §4.25 upon his person, was a 
tailor by trade, and was bound for New York City; that in the opinion of the 
commlssloner, which opinion had been afflrmed on appeal by the bureau of 
immigration at Washington, the said Goldsteln was llkely to become a charge 
upon the public, for three reasons: First, owing to the small amount of hls 
property; second, owlng to the congested condition of the tallorlng trade In 
New York City; thlrd, owing to the nonliabllity of hls said uncle, the relator, 
to support him. Therefore It had seemed advisable to order his déportation 
as a pauper immigrant. 

Charles Hoffman, for relator. 

EUery P. Ingham, U. S. Atty., for Eogers. 

DALLAS, Circuit Judge. I hâve considered, in the light of the 
arguments of counsel and the cases cited by them, the objections and 
traverse flled yesterday to the returns upon thèse writs. It is, I 
think, désirable that a décision should be promptly made, and there- 
fore I will not postpone it by awaiting opportunity to reduce my 
views to writing. I am clearly of opinion that congress has, without 
exceeding its constitutional power, vested in certain offlcers, exclu- 
sive of the courts, the final authority to détermine whether a person, 
not a citizen or inhabitant of the United States, shall be excluded 
from admission to this country. Israël Goldsteln is, admittedly, an 
alien. Therefore the jurisdiction which has been exercised in his 
case was rightfully assumed, and the proceedings which ensued are 
not subject to review by this court upon habeas corpus or otherwise. 
Tb^ writs of habeas corpus are, for this reason, discharged. 
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In re CHIN ÎUBN SING. 

(Circuit Court, S. D. New Yorir. December 27, 1894.) 

Immigkation— Bail on Appeal pkom: Déniai op Wbit of Eabbas Cobpus. 
The court being prohibited from admitting to bail an applicant for a 
writ of habeas corpus, who is a Chinese iramigrant seeking release from 
détention by tbe collecter of customs, while the application is being con- 
sldered in the flrst instance, it would be a manifestly improper exercise 
of discrétion to admit such applicant to bail, pending an appeal from a 
déniai of the writ, whether the court is prohibited from so doing or not. 

Application to release on bail, pending appeal from a décision of 
this court dismissing the writ. The relator is a Chinese immigrant. 
The collector of the port decided against his right to land, and da- 
ta ined him under the statutes. 

B. C. Chetwood, for the motion. 
W. Macfarlane, U. S. Atty., opi)osed. 

LAOOMBE, Circuit Judge. It is unnecessary to décide the ques- 
tion argued upon this application, viz. whether or not this court is 
expressly forbidden by statute from releasing on bail pending ap- 
peal, where the relator is a Ohinese immigrant. Concededly, there 
is such a prohibition, where the application is being considered by 
the court in the first instance. Act May 5, 1892, § 5. That being so, 
it would be a singular exercise of discrétion which would release an 
immigrant on bail after the court has decided that he should not be 
permitted to enter the country, when the statutes require that he 
shall not be released on bail before the court has so decided, and 
when there is still a possibility that its décision might be favorable 
to him. Application denied. 



WHITE et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. January 15, 1895.) 

Customs Duties— Classification — Manupactdkes of Jute and Flax — Buk- 

LAP8. 

Articles woven of flax, and of jute and flax, less than 60 inches in 
width, used chiefly in the manufacture of clothing, for the particular pur- 
poses of stiffening collars and fronts of coats and other garments, and as 
bands in trousers, etc., the goods being known commercially as "canvas," 
"paddings," "ducks," "coatings," etc., are properly dutiable as manu- 
factures of flax, under paragraph 371 of the tariffl act of October 1, 1890, 
and as manufactures of jute and flax, under paragraph 374 of that act, 
and are not dutiable as burlaps, not exceeding 60 inches in width, under 
paragraph 364 of the same tarife act. 

At Law. 

Appeal by the importers from a décision of the board of gênerai appraisers 
afiirming the décision of the collector of the port of New York in the clas- 
sification for customs duties of certain articles entered at that port from a 
(oreign country March 13, 1893, which articles were classifled for duty, as to 
part thereof, as manufactures of jute and flax, valued at over 5 cents per 
pound, at 40 per cent ad valorem, under paragraph 374 of the tarife act of 
October 1, 1890, which is as foUows: 
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"374. Ali manufactures of Jute, or other vegetable fibre, except flax, hemp 
or cotton, or of whieh Jute, or other vegetable fibre, except flax, hemp or 
cotton, Is the component materlal of chief value, not specially provlded for in 
this act, vaJued at five cents per pound or less, two cents per pound; valued 
above five cents per pound, forty per centum ad valorem." 

As to the other part of the merchandise composed entirely of flax, It was 
classifled by the coUector as manufactures of flax, under 100 threads to the 
square inch, at 50 per cent, ad valorem, and, over 100 threads to the square 
inch, 35 per cent, ad valorem, under paragraph 371 of the same tariff act, 
whieh Is as foUows: 

"371. Ail manufactures of flax or hemp, or of whieh thèse substances, or 
«ither of them, is the component material of chief value, not specially pro- 
vlded for in this act, flfty per cent, ad valorem: provlded, that until January 
flrst, eighteen hundred and ninety-four, such manufactures of flax containing 
more than one hundred threads to the square inch, counting both warp and 
filling, shall be subject to a duty of thirty-flve per centum ad valorem in lieu 
of the duty herein provided." 

The importera duly filed their protest wilh the collecter, claiming the mer- 
chandise to be burlaps, not exceeding 60 Inches in width, and dutiable at 1% 
cents per pound, under paragraph 364, Schedule J, of the same tariff act, 
whieh is as follows: 

"364. Burlaps, not exceeding 60 inches in width, of flax, jute or hemp, or of 
whieh flax, jute, or hemp, or either of them, shall be the component material 
of chief value (except such as may be sultable for bagging for cotton), one 
and five elghths cents per pound." 

Tha board of gênerai appraisers, upon the testimony taken in a previous 
case, in whieh a décision of the board In favor of the importers was subse- 
quently affirmed by the circuit court (In re White, 53 Fed. 787), found in the 
présent case that the protests of the Importers were not well taken, and were 
accordingly overruled, and the décision of the collecter afflrmed. The case 
being appealed into the circuit court by the importers, further évidence was 
taken before a référée in the circuit court, and the case came on to be trled 
upon the return of the board of gênerai appraisers, and the évidence taken 
in the case above cited (In re White, reported in 53 Fed. 787), and upon the 
évidence now taken in the circuit court. The testimony in behalf of the 
importers tended to show that, at the date of the passage of the tariff act In 
question, the term "burlaps" included In trade and commerce the more or less 
«oarsely-woven materlal composed either exclusively of jute, as In the former 
Case of White, reported as above, or of jute and partly of flax, and occaslon- 
ally of ail flax; that, prier to 35 years ago, burlaps were chiefly, if not 
entirely, composed of flax, but that, after the introduction of jute as a 
cheaper raw material, the commercial burlaps for many years prlor to 1890 
had consisted very largely of articles manufactured entirely of jute, al- 
though often combined wlth a warp or weft thread of flax; that the com- 
mercial burlaps came in the standard width of 40 Inches, and that they 
were known in trade and commerce as wide as 140 inches, and as narrow as 
20 inches, or even less; and that the présent importations were included 
within the gênerai class of burlaps. Numerous trade witnesses called in be- 
half of the government's contention gave testimony tending to show that in 
1890, and for many years prior thereto, the commercial burlaps was a coarse- 
woven article, composed entirely of jute, and containing. not more than from 
20 to 30 threads to the square Inch, including warp and fllling; that the 
articles Included In the présent suit were not known or considered commer- 
cially in trade as "burlaps," but were known by their spécifie names, such as 
"Pelissier canvas or padding," "Cream padding," "Paris duck," "coating," 
etc. ; that thèse articles were used In the manufacture of clothlng for the par- 
ticular purposes of stlfCening the collars and fronts of coats and other gar- 
ments, and for use as bands in trousers, etc. The witnesses from the clothlng 
trade also testified that they purchased and nsed in their business an article 
commercially known as "burlaps," whieh was a coarse, heavy fabric com- 
posed of jute, whieh was employed to give welght and body to cheap articles 
of clothlng. Other trade witnesaes knew the commercial "burlaps"; namely, 
the coarse, heavy-woven jute articles, of 40 Inches In width, and wider, which 
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were used in tlie upholstery trade for the coverlng of furniture, etc., and were 
entlrely distinct from the canvas, paddings, and coatings Involved in the 
présent suit. It was also shown by compétent évidence in behalf of the gov- 
emment that the articles covered by the invoices in the présent case were of 
much finer texture than burlaps which were recognized as such by the gov- 
ernment's trade witnesses, the articles in suit runnlng from 44 to 70 threads 
to the square inch. On the trial It was contended on behalf of the government 
and the décision of the board of gênerai appraisers that the évidence taken in 
the former case before the board of appraisers and in the présent case in the 
circuit court showed that the canvases, paddings, ducks, coatings, etc., now 
under considération, were an entirely différent article from the jute good» 
which were decided to be burlaps in the White Case, 53 Fed. 787; and that 
the board of gênerai appraisers and the circuit court were amply justified in 
finding that the présent importations were not commercially burlaps, but 
were manufactures of flax, or of jute and flax, known by the spécifie names 
ab»ve given. The United States attorney also contended that the omission 
in the tariff act of 1890 of the spécial provisions for "ducks, canvas, pad- 
dings," as found in Schedule J of the tarife act of March 3, 1883, existing, as 
did that provision, alongside of a provision for manufactures of flax, and a 
provision for burlaps, in the act of 1883, did not throw such ducks, canvas, 
and paddings into the désignation of "burlaps," found also in paragraph 364^ 
of the tarife act of October 1, 1890, but relegated them to the spécial pro- 
visions in the later act for manufactures of flax, and manufactures of jute 
and flax, as correctly decided by the collector; citlng Robertson v. Rosenthal, 
132 V. S. 460, 10 Sup. Ot. 120. 

Stephen G. Clarke, for the importers. 

Wallace Macfarlane, U. S. Atty., and James T. Van Kensselaer, 
Asst. U. S. Atty. 

WHEELEK, District Judge (after stating the facts). Thia impor- 
tation is of goods woven of flax, and of jute and flax, mucli less than 
60 inches wide, and used chiefly in clothing. Similar goods were 
found, in favor of the same importers, to be burlaps, and assessed as 
such. In re White, 53 Fed. 787. Thèse are protested to be burlaps, 
not exceeding 60 inches in width, under paragraph 364 of the tariff 
act of 1890, but are found now to be manufactures of jute and of 
flax not specially provided for, under paragraphs 371 and 374. Such 
goods were specially mentioned, as manufactures of flax, jute, or 
hemp, in the tariff act of 1883, and provided for as such. That spé- 
cial mention was omitted in the act of 1890; but they were such 
manufactures, and not burlaps, before, and that omission did not 
change the nature of the goods, nor the class to which thev belonged. 
Robertson v. Rosenthal, 132 U. S. 460, 10 Sup. Ct 120. The former 
flnding, although followed by the court as a ûnding, was not con- 
clusive, if misleading, as to future importations. Falk t. Eobertson, 
137 U. S. 225, 11 Sup. Ct. 41. The finding in this case seems to hâve 
been well warranted, and, as said by Judge Coxe in respect to the 
former finding, it should be undisturbed. Décision of board of gên- 
erai appraisers affirmed. 
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In re BORGEFELDT et al. 

(Circuit Court, S. D. New York. December 6, 1894.) 

No. 1,005. 

CusTOMs DuTiBs— Maoic-Lantern Slides. 

Slides designed for use in magie lanterns, for the amusement of cbildren, 
are toys, and dutiable as such, under paragraph 436 of the tariff act of 
October 1, 1890. 

Appeal by importera from tlie décision of the United States board 
of gênerai appraisers. 

The merchandise consisted of magic-lantern slides, being two pièces of glass 
about two inches wide by seven inches long, joined by a papei- border pasted 
around the outer edge, upon the inner surface of one of which there are 
colored designs of persons, animais, etc., Intended for use in a magie lantern 
to throw enlarged pictures upon a wall or plain surface, and suitable for no 
other purpose, and were imported separately from the lanterns. Thèse goods 
were classified by the collecter as manufactures of glass dutiable at the rate 
of 60 per cent, ad valorem under paragraph 108 of the act of October 1, 1890; 
the importers claiming that tlie same were dutiable at the rate of only 35 per 
cent, ad valorem under paragraph 436 of said act as toys. Upon taking the 
case to the board of gênerai appraisers, the décision of the collecter was 
afflrmed, the board holding that in the condition as imported the articles 
were not toys for the amusement of children, whereupon the Importera ap- 
pealed. The évidence taken in the case, after the return of the board, tended 
to show that the pictures on the slides represented animais, blrds, and such 
subjects as "Red Riding Hood," etc.; that they were adapted for use in magie 
lanterns for the amusement of children; that they were bought and sold in 
the toy trade, and used for no other purpoae except for the amusement of 
children, and not for scientiflc purposes, and that commercially they are 
known as toys, both when sold together with, or separately from, the magie 
lantern. 

Everit Brown, for importer. 

W. G. Low, Asst U. S. Atty., for collector. 

Contended that the slides were not in fact toys, of themselves. In the con- 
dition in which they were imported, but only parts of toys, a magie lantern 
being necessary to the completed toy; that the act of 1890 made no provision 
for parts of toys, but only for toys as a completed article, and that they were 
properly assessed for duty as "manufactures of glass," In the précise con- 
dition in which they were Imported; citing U. S. v. Schoverling, 146 U. S. 81, 
13 Sup. et 24; Robertson v. Gerdan, 132 U. S. 454, 10 Sup. Ct. 119; Isaacs v. 
Jonas, 148 U. S. 653, 13 Sup. Ct 677. 

COXE, District Judge (orally). The question in this cause is one 
of fact, whetlier or not slides designed for use in magie lanterns, 
for the amusement of children, are toys. It seems to me that upon 
the new évidence taken in this court there can be no doubt that they 
are toys. It is contended on behalf of the collector that something 
additional bas to be done to make tbem effective as toys. I fail 
to see how that changes their character in the least It is true that 
they hâve to be put through a magie lantern; it is tnie that the lan- 
tern has to be lighted, and it is also true that a room has to be 
darkened before the shadow which is thrown upon the wall is made 
effectuai for the amusement of children, but none the less liiese are 
toys, just as the sticks that make the noise on the mimic drum are 
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toys. It wonld hardly do to say that such a drum was not a toy 
because there were no sticks with it, or vice versa. I sliall hold, 
therefore, that upon the new évidence liiese importations are toys. 
The décision of the board of gênerai appraisers is reversed. 



UNITED STATES v. JAHN et al. 

(Circuit Court of Appeals, Second Circuit. January 9, 1895.) 

Ctjstomhouse Charges — Fbbs fob, Weighing and Gauging. 

The charges for weighing and gauging merchandise, entered for export, 
originally provided by Acts Cong. July 26, 1866, and March 2, 1867, and 
aftçrwards embodied m sections 3023, 3024, Kev. St. U. S., were fées, and, 
as sucb, were abrogated by section 22 of the customs administrative act 
of June 10, 1890. 

Appeal f rom the Circuit Court of the United States for the South- 
ern District of New York. 

Gustave A. Jahn & Co., on August 15, 1890, imported into the port 
of New Yorlc a quantity of molasses, wliich, later in the month, they 
withdrew from warehouse, and exported to the port of Montréal. 
Upon such withdrawal and exportation, a charge of 10 cents per 
cask was exaeted by the coUector for gauging the molasses, under 
the provisions of section 3023, Rev. St. U. S. The importers paid 
the charge under protest, and their protest was referred to tbe board 
of gênerai appraisers, who sustained the décision of the coUector. 
The importers then applied to the circuit court for a review of the 
décision of the board of gênerai appraisers, and that court reversed 
their décision, Wheeler, J., filing (Jan. 7, 1892) the f oUowing opinion : 

"In the matter of this appeal of Gustave A- Jahn, as to the charge of so 
much per hundred pounds for weighers' services on goods entered for ex- 
portation. The appeal is against the allowance of those charges, on the 
ground that by the act of 1883 they were abollshed. Now, the flrst time that 
any charge was made on that aceount for any goods entered for exportation 
was In the act of 1866 (14 Stat. 289). That was ai» act by itself, consistlng of 
three sections, the flrst of whlch is: 'That upon ail weighable articles here- 
after exported, upon which a drawbacli or returned duty is allowed, and 
upon ail weighable goods withdrawn from bonded warehouse for export, 
there shall be levied and coUected, by the coUectors of the several ports, 
three cents per hundred pounds, to be determined by the returns of the 
weighers.' And by section 2: 'That the oflice of measurer at the port of 
New York is hereby abollshed, and the duties heretofore performed by them 
shall be performed by the weighers.' And section 3 is: 'That tlie weighers 
at the port of New York shall receive from and after the passage of this 
act, an annual salary of twenty-flve hundred dollars: provided, that the In- 
crease of compensation, over and above the présent salary of said officers, 
shall not exceed in any fiscal year, the amount of fées earned by them.' 

"Now, this charge is connected right in there under the term 'fées.' The 
charge Is a fee for a weigher, provided for by this act for the tirst time. 
Now, as to the gaugers, a similar thlng is provided by the act of 1867 (14 
Stat. 470) in the tariff act at large, section 3: 'That upon ail merchandise 
gaugeable by law hereafter exported, upon which drawback or return duty 
is allowed, and upon ail goods gaugeable by law, withdrawn from bonded 
warehouses for export, there shall be levied and coUected by the coUectors, 
of the several ports, ten cents per cask.' Then section 4: 'That the gaugers 
at the port of New York shall receive, from and after the flrst day of April, 
eighteen hundred and sixty-seven, an annual salary of two thousand dollars: 
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proTided, that the amount of compensation of sald offlcers, as hereby estab- 
lished, shall not exceed in any fiscal year the amount of fées earned by 
them.' Thns the charges of gaugers on exportations are put in hère for the 
flrst time, and are called 'fées.' 

"Now, thèse two sections (section 1 of the act of 1866, and section 3 of the 
act of 1867) are brought forward into the Revlsed Statutes In sections 3023 
and 3024, exactly as they were enacted then. The other sections hâve become 
useless, so they are not brought forward into the statutes. But when thèse 
laws were passed thèse were fées. The dropping out of those sections doea 
not change them at ail, although the word 'fées' is lost out by the revision 
of the statutes into the Revised Statutes. The only question is whether they 
are feés now. Well, they are a spécifie charge for a spécifie thing, not relating 
to the actual worth of the things doue, as for a quantum meruit But, 
whether worth so much or not, they are to hâve so much a hundred pounds 
for weighing, and so much a cask for gauging, and that is essentially a thing 
that cornes under the name of 'fées,' although in thls statute it is not called 
a 'fee.' 

"Now, the act of 1890 (section 22) provides 'that ail fées exacted and oaths 
admlnistered by ofiicers of the customs, except as provided In thls act, under 
or by virtue of existing laws of the United States, upon the entry of imported 
goods and the passing thereof through the customs, and also upon ail entries 
of domestic goods, wares, and merchandise for exportations, be, and the 
same are hereby abolished.' The point hère is whether that abollshes thèse 
fées. Now, it is argued that thèse are not induded, because they are not 
called 'fées' In the statute. But the point is not whether they are called 
'fées' in the statutes. The point is whether they are fées within the mean- 
ing of thls act,— thls section 22 of the act of 1890. Now, congress dld not 
content Itself by abolishing the particular sections of the law relating to fées, 
and leaving the rest as it was; but they declared emphatically that aJI fées 
exacted by customs offlcers in passing goods through the customhouse, or pass- 
ing them through the other way, shall be abolished; that Is, the whole thing 
was eut up by the roots, so that the goods passed through without any 
charge for fées. Hère was a thing exacted. The collector of the port exacted 
three cents on a hundred pounds of sugar entered by thèse appellants for 
exportation. The appraisers held that those two sections of the Revised 
Statutes were not repealed, so far as thls was concerned. But I thinli con- 
gress meant to repeal that, and eut it ail out, and leave the goods free, so 
that there should be nothing in the nature of fées charged or exacted by an 
ofiicer in passing goods through the customhouse, either way, and that the 
appellants were entitled to hâve this sugar go through without thls charge. 
Therefore I décide that this charge, as a charge or fées, was improperiy 
made. I hâve looked into the case of OberteufCer v. Robertson, 116 U. S. 
499, 6 Sup. Ot. 462, as to charges. In that case ail charges were abolished, 
just as in this case ail fées were abolished. There they said ail charges were 
eut right out, no matter where expressed in the statute; after that they 
were gone. The décision of the appraisers is reversed." 

The government now appeals. 

Edward Mitchell, U. S. Atty. (Chas. Duane Baker, Asst U. S. Atty., 
of counsel), for the United States. 

Stanley, Clarke & Smith (Edwin B. Smith, of counsel), for appellees. 

Before WALLACE, LACOMBE, and SHIPMA2J, Circuit Judges. 

PER CUIilAM. August 15, 1890, the appellees imported at the 
port of New York certain molasses, which later in the month they 
withdrew, and exported for drawback to Montréal, Canada, Before 
they were allowed the privilège, the collector compelled them to 
pay certain charges for weighing and gauging the molasses upon 
their exportation entry, against which they protested. The board 
of gênerai appraisers sustained the action of the collector, and their 
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décision was reversed by Hie circuit court From the décision of the 
circuit court the government took the présent appeal. The ques- 
tion raised by the appeal is whether thèse charges were "fées," and 
as such abrogated by section 22 of the act of June 10, 1890, known 
as the "Oustoms Administrative Act," which provides as foUows: 

"That ail fées exacted and oaths admlnistered by offlcers of the customs 
except as provlded in thls act nnder or by vlrtue of the existing laws of 
the United States, upon. the entry of Imported goods and the passing thereof 
through the customs, and also upon the entry of domestie goods, wares and 
merchandise for exportation, be and the same are hereby abolished: * • * 
provided that where such fées under existing laws constltute in whole or 
in part the compensation of any olBcer, such offlcer shall receive from and 
after the passage of this act a fixed sum for each year equal to the 
amount which he would hâve been entitled to hâve received as fées for such 
services durlng said year." 

Such charges as those in controversy for weighing were flrst 
authorized by the act of July 26, 1866, and by that act they were 
treated and denominated as "fées" in section 3, which permitted 
Aveighers to receive "the amount of fées" eamed by them over and 
above the fixed salary of those offlcers. By the act of March 2, 1867, 
charges for gauging were allowed, and by that act charges like those 
in controversy for gauging were treated and denominated as "fées," 
by a provision similar to that in the act in respect to weighers. The 
provisions in thèse two acts were embodied in Eev. St. §§ 3023, 3024, 
so far as they allow compensation and fix the amount. But in the 
meantime, by subséquent législation, the sections flxing the salary 
of weighers and gaugers had become inapplicable, and they were 
therefore omltted in the Eevision, and the word "fées" dropped out 
of the statutes. We agrée with Judge Wheeler, who decided the 
case in the circuit court, that the omission in the Eevised Statutes 
to denominate thèse charges as "fées" is of no signiflcance. Inas- 
much as the charges were in their inception treated and denom- 
inated by statute as "fées," and as they were "fées" in the ordinary 
définition of the word, being a récompense prescribed by law for 
officiai services, we cannot doubt that they were intended to be 
included in the category of fées which were abolished by congress 
by the customs administrative act. Furthermore, it appears that, 
by the construction of the ofûcers of the treasury department, down 
to the time of the passage of the customs administrative act, such 
exactions were uniformly regarded as fées. If the questions were 
doubtful, thia constr-uction would be persuasive, and, as has often 
been declared by the courts in cases of doubt or ambiguity, should 
turn the scale. The décision of the circuit court is affirmed. 



GAY MANUF'G 00. v. CAMP. 

(Circuit Court of Appeals, Fourth Circuit February 5, 1895.) 

No. 106. 

1. Practice— Effect of Pinbings dp Mastek— Appeal. 

The findings of a master or commissloner on matters of faet referred to 
him are prima facie correct, and, ■when sustained by the circuit court. 
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should not be overruled In the appellate court, unless they are without 
testimony to support them, or the prépondérance of évidence is greatly 
against them. 

;2. CONTRACTS— LiQUIDATED DaMAGES— PENALTY. 

Receivers of an insolvent corporation made a lease of certain timber and 
mill property, under direction of the court, to C- and others, whieh pro- 
vided that, if it should be terminated before the date set for its expira- 
tion, for any default of the lessees, the damage suffered by the lessors, in 
addition to unpaid rent and unpaid purchase money for timber, in the 
Interruption of earnings, necessity of seeking new lessees, possible lower 
rent, etc., should be flxed at $5,000, agreed on as liquidated damages. ïhe 
lease was terminated a few days before the expiration of the term, for 
default of the lessee. AU rent was subsequently paid, and a spécial mas- 
ter found that no damage beyond the def erred rent had been suffered by 
the lessors. Hdd that, in view of thèse facts and the terms of the lease, 
the provision for $5,000 damages must be held to be a penalty, and not 
liquidated damages. 

Appeal f rom the Circuit Court of tlie United States for the Eastern 
District of Virginia. 

This was an appeal from an order of the circuit court overruling 
exceptions and conflrming the report of a spécial commissioner, to 
whom was referred the pétition of William N. Camp and others for 
the payment to them of certain monejs by the receivers of the Gay 
Manufacturing Company. 

A. H. Taylor, for appellant. 
Robert E. Prentiss, for appellee. 

Before SIMONTON, Circuit Judge, and MOEEIS and BRAWLEY, 
District Judges. 

SIMONTOîT, Circuit Judge. The property of the Gay Manufactur- 
ing Company, a body corporate of the state of Virginia, was placed 
în the hands of receivers by a decree of the circuit court of the 
United States for the Eastern district of Virginia. By the permis- 
sion and order of the court, thèse receivers entered into a contract 
with William N. Camp, P. D. Camp, and James L. Camp On 2d Sep- 
tember, 1889, whereby the latter were let in as lessees of certain mill 
property at Suffolk, Va., a part of the estate in the hands of the 
receivers, for a term of two years, at $10,000 per annum. During 
their tenancy the lessees removed some parts of the machinery 
and substituted others, put on the premises extra machinery, and 
made some additions, not, however, attached to the freehold. The 
annual rental, as we hâve seen, was flxed at |10,000, and several 
covenants were entered into between the parties. Two of thèse are 
«ssential to the understanding of this case, — the fifth and seventh. 
The ûf th will be hereaf ter discussed. The seventh is in thèse words : 

"Seventh. Said parties of the second part agrée to operate said mill and 
machinery in a vs^orkmanllke and careful manner, and to keep said mill, 
machinery, equipments, and tools so as aforesaid leased to them in running 
order, good condition and repalr, replacing such parts as may became worn 
out and uniit for use, and to restore the same to the party of the flrst part 
at the end of this term in the same condition in which It is received, necessary 
-wear and tear excepted; and the damages for the breach or nonperformance 
of this clause shall be independent of, and in addition to, damage for other 
■causes herein mentioned." 
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The fourth clause having provided for the annulling and termina- 
tion of the contract on breaoh of condition by the lessees, the re- 
ceivers applied to the circuit court on 25th July, 1891, by péti- 
tion setting forth the lease and its covenants, and charging the 
breach thereof by the Camps by the nonpayment of rent and pur- 
chase money of timber and luinber sold, and praying the authority 
of the court to annul the lease, and re-enter and take possession, 
as in its terms provided. To this pétition the Camps appeared, 
and answered. The answer admitted the allégations of the péti- 
tion, the existence of the default alleged therein, and submitted 
the respondents to the action of the court. Thereupon the court 
directed the receivers to proceed in ail respects in accordance with 
the lease, to enter upon and take into their possession the property 
of the Gay Manufacturing Company leased to the Camps, to take 
possession of lumber, the property of the Camps, found there, and 
also the lumber of C. B. Leet & Co., with whom the receivers had a 
contract for the sale of certain lumber, and to sell the same to satisfy 
the sum due them, and to bring any lawful action or other lawful 
proceeding against the Camps or C. B. Leet & Co. to recover the 
balances due by them to the Gay Manufacturing Company. Under 
this order the receivers entered, ousted the Camps and took posses- 
sion, and coUected the rent due, and the purchase money for the 
timber and lumber. W. N. Camp, who was really the only party in 
interest, the others having disclaimed on the record, informed the 
receivers that there was on thèse premises personal property belong- 
ing to him, and asked leave to remove it. The receivers declined to 
grant this permission, except under an order of the court. Neither 
Camp nor the receivers asked for such an order, and the property 
remained on the premises, and was, and continued to be, used by 
the receivers. W. N. Camp then flled his pétition in the circuit 
court, alleging that he had left on the premises certain machinery 
and other personal property of the value of |2,776.19, set ont in an 
exhibit to the pétition; that this property was necessary and con- 
venient for the successful opération of the mill, and that it was 
mutually understood that the receivers were to pay him the value 
of the same; that the receivers took possession of it, and hâve ever 
since used it in the business and couduct of the mill. The prayer is 
that they be ordered to pay him that sum, with interest. This péti- 
tion was presented to tiie circuit court, and an order was passed 
granting leave to file it, and referring it and the questions raised 
thereby to Lee Britt, Esq., as spécial commissioner, directing him 
to inquire as to the facts stated in the pétition, and report to the 
court what amount of money, if any, is due to the said William N. 
Camp by reason of the facts stated in the pétition, together with 
any other matter specially stated deemed pertinent by the commis- 
sioner, or required by any of the parties to be so stated. Notice of 
références was required to be given only to the counsel of the respec- 
tive parties. This order was whoUy ex parte. No answer was ever 
required or flled to the pétition. The counsel for both parties, 
however, appeared before lie commissioner, and the record discloses 
no protest or objection to his going on with the références or taking 
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testimony. It is too late now to object either to th.e order of réf- 
érence or to the fact that the commissioner acted under it. City of 
Mempliis v. Brown, 20 Wall. 289. The commissioner took the tes- 
timony offered by the parties, and made his report in writing. He 
finds the facts in favor of the claim of the petitioner for machinery 
and other property left by Camp in the mill, necessary and con- 
venient to its successful opération, of which receivers took posses- 
sion and hâve since used, and recommends that the recaivers be or- 
dered to pay for the same at its just value, — $2,776.19, — with interest 
from 2d September, 1892. Evidently he acted upon the theory that 
the receivers had converted the property to their own use, and that 
Camp, waiving the tort, could recover on the implied assumpsit 
He disallows the claim of the receivers against W. N. Camp for re- 
pairs to the mill and machinery which they were compelled to make 
on taking possession, holding that Camp had returned the prop- 
erty as he had received it, necessary wear and tear excepted. He 
also disallows for the same reason a claim of $790, made by receivers 
against Camp for repairs they made on a locomotive called "Brooks" ; 
and finds against them on a claim made by them, based on the 
allégations that Camp had not eut the quantity of lumber he had 
contracted to eut, holding that this was their fault in not furnishing 
the timber. Thèse flndings of the commissioner were excepted to, 
and, with the exceptions, were heard by the court below, and the 
commissioner's flndings were afiarmed. They will be disposed of 
bef ore coming to another and more important exception. 

The flnding of a master or commissioner on matters of fact re- 
ferred to him are prima fade correct Medsker v. Bonebrake, 108 U. 
S. 66, 2 Sup. et. 351. When they are sustained by the circuit court, 
they should not be overruled, unless they are without testimony to 
support them, or the prépondérance of the évidence is greatly against 
his conclusion. Bridges v. Sheldon, 18 Blatchf . 507, 7 Fed. 17. In this 
case, reviewing the testimony in the record, we cannot say, that his 
finding "that Camp left upon the promises personal property, and ma- 
chinery necessary and convenient for the use of the mill, and that the 
receivers took possession and continued to use the same," is not sup- 
ported by évidence, or that it is overcome by the prépondérance of 
the évidence. The receivers knew that Camp olaimed the property, 
and that he had demanded its delivery. They very properly would 
not act without an order of the court. But they need not hâve used 
the property. 

Another and much more diflScult question arises upon an excep- 
tion to the report of the commissioner that he had not allowed 
the receivers |5,000, provided in the lease as liquidated damages in 
case its provisions, or any of them, be violated, and the lessors 
thereupon résume possession. No mention whatever is made of this 
question in the report of the commissioner. Nor dœs the record 
disclose the fact that any exception was taken before him because 
of his failure to notice it. The only mention of this matter of liqui- 
dated damages is in the testimony of Mr. Taylor, who says that he 
had given notice to W. N. Camp of the claim. The commissioner 
mentions in détail sums of money claimed by the receivers as 
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breaches of the lease, and claimed by them as a set-off against 
Camp's demand. He eays nothtng as to the liquidated damages. 
**Under correct chancery practice, no exception to a master'B report 
can be heard by the court which was not taken before the master, 
so that he can reconsider his décision." Story v, Livingstone, 13 
Pet. 359 ; McMicken v. Perrin, 18 How. 510. This was not insisted 
upon, however. Hatch v. Railroad Co., 9 Fed. 856. Mr. Justice Brad- 
ley in Gaines v, New Orléans, 1 Woods, 104, Fed. Cas. No. 5,177, called 
attention to the rule, but did not enforce it in that case, as it had 
escaped counsel on both sides. He, however, gave notice that it 
would be enforced thereafter. In the case at bar the judge below 
simply conflnned the report of the commissioner, giving no reasons. 
The appellee raises the question of its considération hère. In our 
opinion, the proper practice should hâve been followed. But to pre- 
vent further litigation it may be best to express an opinion on the 
question now. The fifth clause of the lease is as foUows: 

"And It Is partlcularly agreed between the parties hereto that whenever 
upon the termlnation of this contract at any time before the date herein set 
for the expiration hereof, by reason of the breach or nonperformance of any 
of Its terms or conditions by sald parties of the second part, whereas, besldes 
the rent accrued and unpaid, and the unpald purchase money of the timber 
eut, for which the parties of the second part would be liable to said party 
of the flrst part, it is contemplated and expected that further loss and damage 
would be suffered by said party of the flrst part by reason of the interruption 
of the earnlngs and opérations of sald party of the flrst part, and the con- 
templated possibility of havlng to seek other lessees or operators in the place 
of said parties of the second part, and possibly or probably the necessity of 
accepting a less rental for its mllls, or less priées for its timber than are fixed 
by the terms hereof, and by reason of ail tie contemplated uncertalntles and 
disadvantages of the situation in which said party of the flrst part would be 
placed in such event, loss would be Ineurred by said party of the flrst part, 
which loss or damage or dlsadvantage It would be diflicult to estimate or 
détermine with accuracy, thei-efore, in lieu of ail such clalm for loss or 
damage, the sum of five thousand dollars is now hereby estimated, assessed, 
and accepted between the parties hereto as liquidated damages to be pald 
by the parties of the second part unto the party of the flrst part, which the 
parties of the second part hereby déclare to be due, and promise and blnd 
themselves to pay, unto said party of the flrst part, or Ita assigns, Imme- 
dlately upon the termlnation or annuUment or déclaration of the termlnation 
or annuUment of this contract by the party of the flrst part for any of the 
causes or reasons herein set but for wlilch said contract Is to be termlnated 
and annuUed, In addition, as aforesaid, to the sums due and to be pald for 
rent and as the prlce of the timber eut; and, as aforesaid, a lien shall be 
had and eïercised by sald party of the flrst part for such liquidated damages 
on said accounts in the manner and form herelnbefore mentioned upon the 
timber eut by sald parties of the second part, to be appropriated and taken 
by sald party of the flrst part as above mentioned." 

The lease was for two years f rom 2d September, 1889, at $10,000 
per annum. On 25th July, 1892, there was due and unpaid for 15 
days the rent for one month, due July 2, 1892, and some money 
for lumber, — in ail $2,529.43; and on this default the lessors entered. 
Subsequently, it is to be presumed, from no claim having been made 
for it before the commissioner, they received the whole rent due to 
2d September, 1892, and this is stated to be a fact in appellee's brief . 
When before the commissioner, they set up claims for other breaches 
of the lease, which were disallowed. So, the only breach of the 
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lease — the nonpayment of rent — ^having been satisâed by payment, 
are the lessors entitled to the payment of $5,000 as liquidated dam- 
ages under thèse circumstances? This will dépend upon the ques- 
tion, is this sum of $5,000 inserted as a penalty or as liquidated dam- 
ages? "Upon this subject," says Deady, J., in Harris v. Miller, 6 
Sawy. 319, 11 Fed. 118, "the law is peculiar, and, instead of giving 
efifect to the contract of the parties according to their intentions, it 
assumes to control them according to its standard of justice." In 
Spencer v. Tilden, 5 C!ow. 150, the court says: 

"This doctrine, wliich converts damages apparently stlpulated or fixed by 
the parties Into a penalty, came from the civil law, through the court of 
chancery, and bas at length obtalned a firm bold in the courts of common 
law. It Is obvions that, in order to enforce it, courts must disregard the 
particular expressions of the parties; for, the moment we agrée that a party 
may, by calling a real penalty liquidated damages, or throwing it in the 
form of an alternative in a contract, or substituting its payment for some 
specified default, secure the whole to himself, without regard to the real 
damages, we bring back the oppressive ruie of the common law. The griping 
creditor will always use the particular form or phraseology of contract which 
will secure him his pound of flesh, unless the courts interfère in ail cases, and 
tell him that, from the very nature and essence of his bond, whatever he 
clalms, and in whatever shape or upon whatever footing, if it be In truth 
plainly beyond the légal amount of damages, so far it shall be no more than 
nominal." 

The rule laid down in Barton v. Glover, Holt, N. P. 43, is: 
"When a sum of money, whether in the name of a penalty or otherwise, is 
introduced in a covenant or agreement merely to secure the enjoyment of a 
collatéral object, the enjoyment of the object is considered the principal intent 
of the deed or contract, and the penalty as the accessory, and therefore only 
to secure .the damages really incurred." 

The fact that the parties speak of it as liquidated damages is not 
conclusive. Lampman v. Cochran, 16 ]S^. Y. 275. The doctrine is 
well stated by Sanf ord, J., in Bagley v. Peddie, 5 Sandf. 192 : 

"Where It is doubtful on the face of the instrument whether the sum men- 
tioned was intended to be stlpulated damages or a penalty to cover actual 
damages, the courts hold it to be the latter. (2) On the contrary, where the 
language used is clear and explicit to that effiect, the amount is to be deemed 
liquidated damages, however extravagant it may appear, unless the instru- 
ment be quallfled by some of the circumstances hereafter mentioned. (3) If 
the instrument provide that a larger sum shall be paid on the failure of the 
party to pay a less sum, In the manner prescribed, the larger is a penalty, 
whatever may be the language used in dcscribing it (4) When the covenant 
is for the performance of a single act or at-ts, which are not measurable by 
any exact pecuniary standard, and it Is agreed that the party covenanting 
shall pay a stlpulated sum as damages for a violation of any such covenants, 
that sum is to be deemed liquidated damages, and not a penalty. (5) Where 
the agreement secures the performance or omission of various acts of the 
kmd mentioned in the last proposition, together with one or more acts iu 
respect to which the damages on a breach of the covenant are certain or 
readily ascertainable by a .lury, and there is a sum stlpulated as damages to 
be paid by each party to the other for a breach of any one of the covenants, 
such sum is held to be a penalty merely." 

The principle derived from this quotation is that the circumstan- 
ces of each case détermine whether the sum stated be liquidated dam- 
ages or a penalty; and this without regard to the words used, per- 
haps sometimes in disregard of the intent of the parties. And 
whenever it appears that the damages occasioned are easUy esti- 
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mated in money, the covenant is eonstnied as a penalty. À fortiori 
is thia construction applied to a case like the présent, when tlie 
only breach established is tlie nonpayment of rent within the stip- 
nlated period, accompanied by proof that the rent then due and 
ail rent subsequently accruing has been paid to the lessôrs, and 
aceepted by them. "The subject -matter of the contract and the in- 
tention of the parties are the controUing guides. If, from the na- 
ture of the agreement, it is clear that any attempt to get at the 
actual damage would be difScult, if net vain, then the courts will 
Incline to give the relief which the parties hâve agreed to. But if, 
on the other hand, the contract is such that the strict construc- 
tion of the phraseology would work absurdity or oppression, the use 
of the term liquidated damages,' wUl not prevent the court from in- 
quiring into the actual injury sustained, and doing justice between 
the parties." 2 Sedg. Dam. 215 (399, 400); 1 Pom. Eq. Jur. §§ 433, 
444. 

In this case, the order of court authorizing the receivers to re- 
enter and take possession of the leased property was passed on 
25th July, 1891. The lease, by its terms, expired September 2, 1891. 
It therefore had only 38 days to run. It does not appear on what 
day the receivers actually took possession, but it is quite impossible 
that any substantial damage could hâve resulted from the annuUing 
of the lease a few days before the expiration of its term, and the ex- 
action of a penalty of |5,000 as the conséquence of such a default 
would be grossly excessive and inéquitable. The judgment of the 
circuit court is afiirmed, with costs. 



PRATT V. LLOYD et al.i 

(Circuit Court, E. D. Pennsylvania. November 8, 1889.) 

No. 1. 

1. Patents— Rbissub—Enlaksing or Nabhowing Claim. 

A reissue is.not invalid for enlargement of spécifications and claims, 
wliere tlie specilications contain merely a fuller statement of the ideaa 
originally expressed, and the claims contain nothing which Is not ex- 
pressed or plainly implied in the original; nor for narrowing a claim, 
where what is omitted from the original Is plainly implied, the devlce 
being Incomplète without it 

2. Same — Infrikgbment. 

The Pratt reissue patent No. 7,795, for improvement In door-hanging 
déviées, lidd not Invalid for anticipation or for unwarranted enlargement 
of spécifications and claims, and infringed. 

This was a suit by Elias E. Pratt against Lloyd & Supplée to 
restrain the défendants from infringing complainant's reissued let- 
ters patent Iso. 7,795, dated July 17, 1887, for improvements in de- 
vices for hanging car doors. The complainant is a résident of 
Massachusetts, and the défendants are résidents of Çhiladelphia. 
The bill asked the usual decree for an injunction and accounting. 

1 See Pratt t. Sencenbaugh, 64 Fed. 779. 
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The défenses were: First, that the reissue was invalld, because it was not 
for the same invention as the original patent; second, that by reason of the 
condition of the prior state of the art complainant's patent was either anticl- 
pated, or the invention thereunder claimed does not involve patentable nov- 
elty, and for thèse reasons the patent is void; tbird, that the défendants hâve 
not infringed complainant's patent. 

The particular feature of the invention which was involved in the contre- 
versy related to claims 2 and 3 of the reissued patent, as foliows, viz. : "(2) 
In a device for hanging the door of a car, the laterally elongated staple or lug, 
F, constructed and arrangea to operate with the truciis, D, and door, G, sub- 
stantially as set forth and specifled. (3) The door. G, lugs, F, trucks, D, and 
runlet, B, combined and arrangea to operate substantially as set forth and 
specifled." The éléments recited in thèse claims are stated by the spécifica- 
tion to constitute a door-hanging device, which, in connection with the draw- 
ings, is described in the following language: "In the drawing, A represents 
the side of the car; G, the door; and P, the opening in the car which the 
door is designed to close. Immediately above this opening there is a runlet, 
B, attached to the side or body of the car by the screws, x, f. This runlet is 
provided with inwardly and horizontally projecting flanges or lips, 0, 0, near 
its base, forming a track on which the trucks or wheels, D, D, roU or trav- 
erse, the door, G, being suspended by means of the staples or lugs, F, F, which 
w>rk in a slot or longitudinal opening, hetween the flanges, and rest on the axles, z, z, hy 
•which the truekg are eonneeted. The upper ends or loops of the staples are fiatlened or 
laterally elongated. as best seen in Fig. 4, having a straight horizontal section from d 
to p. * * * The elongated staples or lugs, F, give free play to the wheels, and 
prevent the parts from cramping or binding in moving the door. They also 
materially lessen tfie friction, the axle, z, rolling on the underside of the lug, F, insiead 
of rotating in a fixed bearing or box, as the door is moved baek and forth in opening 
and closing the same. * * *» The italics indicate the added spécifications in 
the reissue. 

Edward Wilhelm, an expert witness on behalf of the complainant, testifled 
in part as follows: "In comparing the spécification and drawing of the Pratt 
reissue, with the spécification and drawing of the original patent, I find that 
they both describe and illustrate the same devices, combined and arranged 
to operate in the same manner in both, Both spécifications and drawings 
describe and Illustrate a door-hanging device comprising an overhead track 
composed of two parallel rails separated by an intervening slot or space, 
trucks which run upon the two rails, and which are each composed of two 
wheels secured to an axle eitending transversely over the slot between the 
rails, hanger Irons which are elongated in the longitudinal direction of the 
rails, and which rest upon the axles between the wheels, and extend down- 
wardly through the slot between the rails and a door which is attached to 
the hanger irons below the rails, and is supported by thèse irons. The 
description of thèse devices is the same in both spécifications, and, in addition 
to the description and drawing in the original patent, the description of the 
reîssue is somewhat elaborated, as well as the drawings of the reissue, which 
latter represent in FIgs. 3 and 4 enlarged views of the truck and hanger Iron, 
which are not represented on so large a scale in the original drawing. * * • 
In comparing the second claim of the reissue with the second elaim of the 
original patent, it appears that the élément which is designated as the run- 
let, B, in the second original claim, is absent in the second reissued claim; 
but it is very obvious that something which takes the place of -this runlet 
must be présent as an implied élément of the combination of the second claim, 
and * * * that includes two rails, of any suitable construction, forming 
a slot between them, and upon which the wheels of the truck travel; so that, 
including this Implied élément, the second reissued claim embraces the same 
number of éléments as the second original claim. The remalning question 
is, then, only whether the éléments themselves in the second reissued claim 
are the same éléments, or substantially the same, which are referred to 
In the second original claim. There is no question that the door, G, and 
trucks, D, are the same in both claims. The élément called the lugs, F, in 
the second original claim, is identifled in the second reissue claim as the 
laterally elongated staple or lug, F. The original patent states, with ref- 
v.65F.no.7 — 51 
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earencé to thèse lugs, F: 'The elongated staples or lugs, F, give free play to 
the sheaves, and prevent the parts from cramping or blndlng in movlng the 
door.' No other staples or lugs are descrlbed, and I therefore conclude that 
the lugs, F, o£ the second original claim, are elongated staples or lugs, which 
perform the functions ascribed to them in the spécification. With référence 
to the fourth élément of the second original clalm, -which Is designated as the 
runlet, B, the question is whether the implied élément of a double track, with 
a Slot between the rails thereof, the track being suitably supported, is sub- 
stantially the same deviee which is designated by the term, 'runlet, B,' in thls 
second claim. * * ♦ It seems to me that, so far as the opération of the 
other éléments of the claim is concerned, thls runlet could be replaced with 
perfect propriety by a runlet which lacks the protective or housing features 
of the runlet of the patent, and still he a substantlal équivalent of the runlet, 
B. Mr. Hunter (the expert for the défendants) seems to lay too much stress 
on the protective feature of the runlet, and he seems to lose sighfc of the fact 
that the housing of the track, sheaves, etc., is only one of the results which 
are mentioned in the last paragraph of the spécification of the original pat- 
ent preceding the claims, and he does not at ail refer to the other resuit, 
whieh is stated In the same paragraph as follows: 'The elongated staples 
or lugs, F, give free play to the sheaves, and prevent the parts from cramping 
or bindlng in moving the door.' This feature of the patented deviee is certainly 
expressed as clearly in the original patent as the protective feature of thft 
runlet." 

Geo. W. Hey, for complainant. 
Francis T. Chambers, for défendants. 

Before McKENNAN, Circuit Judge, and BUTLER, District Judge. 

BUTLER, District Judge. An extended discussion of this case 
is unnecessary. 

It is scarcely disputed that the défendants' deviee infringes the 
reissued patent. It plainly does infringe. 

The défendants' position — that the reissue is void because of 
anticipation and unjustiflable enlargement of spécifications and 
claims — cannot be adopted. 

We do not find anything in the art showing such anticipation. 

The reissue we think is fuUy justifled by what appears in the 
original spécifications and drawing and the patent issued thereon. 
The spécifications as well as the drawings plainly exhibit every- 
thing embraced. The enlargement of the former is nothing more 
than a fuller statement of the ideas originally expressed. No addi- 
tional invention or thought is introduced. The second daim of the 
reissue, which is objected to, contains nothing which is not ex- 
pressed or plainly implied in the original patent. On hasty read- 
ing the claim may seem to be narrower than the second claim of 
the original. On careful examination however it appears to be sub- 
stantially the same as the latter. "While the runlet or covered 
tracks are not expressly named it is plainly implied. The deviee 
described would be incomplète without it, or another substantially 
like it. The analysis and comparison of thèse claims by Mr. Wil- 
helm, plaintiff's expert, seems to be accurate, and may be ac- 
cepted as a fuller expression of the court's views on this subject. 
We flnd the second and third claims infringed, and a decree will be 
entered accordingly. 
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DIAMOND MATCH CO. v. ADIRONDACK MATCH GO. et aL 

(Circuit Court, D. Vermont. January 31, 1895.) 

Patents— DuRATiQN—FoRBiGN Patents. 

Under Rev. St. § 4887, providing that patents shall be so limited as to 
expire with any foi-eign patent for tlie saine invention "liaving tlie stiort- 
est term," the United States patent does not cease when a foreign patent 
ceases because of nonpayment of patent office fées for more than a part 
of tlie term for whlch the patent might, on payment of ail the fées, remain 
in force. 

Suit by the Diamond Match Company against the Adirondack 
Match Company and others. 

J. W. Kussell, for orator. 
Hamilton S. Pecii, for défendants. 

WHEELEK, District Judge. This bill is brought upon letters 
patent of the United States, No. 313,064, dated March 3, 1885, and 
granted to Ezra B. Eddy, George H. Millin, and Edward Mousseau, 
of the dominion of Canada, for an improvement in apparatus for dip- 
ping matches. The défendants hâve pleaded section 19 of the Cana- 
dian statute of 46 Vict., of May 25, 1SS3, which provides that: 

"The term limited for the duration of every patent of invention issued by 
the patent office shall be flfteen years, but at the time of the application there- 
for it shall be at the option of the applicant to pay the full fee requlred for 
the term of fifteen years or the partial fee required for the term of five yeara 
or the partial fee required for the term of ten years. In case a partial fee 
only Is paid, the proportion of the fee pald shall be stated in the patent and 
the patent shall notwithstanding anything therein or in this act contalned 
cease at the end of the term for which the partial fee bas been paid unless aJ 
or before the expiration of the said term the holder of the patent pays the fe« 
required for the further term of flve or ten years and takes out from the pat 
ent office a certiflcate of sueh payment (in the form which may be from tirùe 
to time adopted) to be attached to and refer to the patent." 

— That letters patent of the dominion of Canada, No. 20,572, dated 
November 13, 1884, were granted to the same inventors for the same 
invention under that statute, subject to the conditions of that act, 
and to the option of the applicants contained in the patent for the 
payment of the full fee for the term of flfteen years, or a partial 
fee for a term of five or ten years, and that a partial fee for flve 
years only has ever been paid, wherefore the Canadian patent ex- 
pired on November 13, 1889; and they say that for that cause the 
patent of the United States expired at the same time. This plea has 
now been argued, and Bâte Réfrigéra ting Co. v. Hammond Co., 129 U. 
S. 151, 9 Sup. et. 225, has been much relied upon in argument to 
support it. The patent in question there was issued in January, 
1877, for flve years, under, and conformed to, the Canadian statute 
of 35 Vict., of June 14, 1872, which provided: 

"(17) Patents of Invention Issued by the patent office shall be valid for a 
period of flve, ten, or flfteen years, at the option of the applicant, but at or 
before the expiration of the said flve or ten years the holder thereof may ob- 
tain an extension thereof for another period of five years, and after those 
second five years may again obtain a further extension . for another period 
of flve years, not in any case to exceed a total period of flfteen years In ail;" 
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— ^And was kept in force five years at a time for flfteen years. The 
United States patent was issued during the flrst flve years, and tlie 
question was whetlier it would expire at the end of that flve years. 
It was held not to hâve been extinguished by any expiration of the 
Canadian patent then, because that patent did not expire then. 
Whether it would hâve expired if the Canadian patent had been lef t 
to expire then was not in question. This décision was explained 
in Pohl V. Brewing Co., 134 U. S. 381, 10 Sup. Ct. 577, by saying (page 
386, 134 U. S., and page 579, 10 Sup. Gt): 

"The ground of this conclusion was that the 'term' of the Canadian pat- 
ent granted in January, 1877, was, by the Canadian statuts, at ail times 
a term of fifteen years' diiration, made continuous and uninterrupted by the 
action of the patentée, as a matter entirely of right, at his own option." 

A French and a Gennan patent were in question, each of which 
had been granted for 15 years, but might, and did, expire for non- 
payment of annuities, or not being worked ; and such expiration was 
held not to limit the United States patent for the same invention, 
granted afterwards, because the term of time of a foreign patent 
would be the same although it might be suffered to lapse or become 
forf eited. The term of the foreign patent seems to be the space of 
time during which the monopoly is placed within the patentee's con- 
trol, without référence to whether he sees fit to retain it for the 
whole time or not. Therefore the provision of section 4887 of 
the Revised Statutes that patents shall be so Ihnited as to expire 
with any foreign patent for the same invention "having the shortest 
term," seems to mean the expiration of such term of the foreign 
monopoly as the patentée is by the grant of the foreign patent given 
power over and control of. By the Canadian statute now in force 
the term limited for the duration of this monopoly was 15 years, 
which has yet several years to run. The patent in suit appears to 
hâve the same time to run. Plea overruled, the défendants to an- 
swer over by March rule day. 



BUFFINGTON'S lEON BLDG. 00. V. BUSTIS. 

(Circuit Court of Appeals, Eighth Circuit January 7, 1895.) 

No. 504. 

1. Patents— Ieon- Building CoNSTRrcTioN— Claims. 

The thirteenth claim of the Buffington patent, No. 383,170, for "improve- 
ments in iron-buUding construction," being "the combination, with the 
posts and girts, of the angle plates Connecting them, and forming sup- 
ports for the veneer shelves," does not include a claim for the Idea of sup- 
porting horizontal sections of masonry veneer on the Iron framework of a 
building, or the combination of such veneer and the shelves supporting it 
with thé Iron frame, merely because shelves and veneer supported thereon 
In horizontal sections are described in the spécifications of the patent. 

S. Same. 

The thirteenth claim of the patent, for "the combination, with the posts 
and girts, of the angle plates," etc., is not for any posts, in combination 
with the angle plates, but for the laminated posts described in Ihe specifl- 
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cations, tmd claimed 12 times in the patent, either alone or In combination, 
and la not infringed where the posts used In a combination are not lami- 
nated. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Suit by the BuflQngton's Iron-Building Company against William 
H. Eustis. The bill was dismissed, and eomplainant appeals. 

Lysander Hill (P. H. Gunckel flled a brief), for appellant, 

Before CALDWELL, SAisfBORN, and THAYEB, Circuit Judges. 

SANBOEN, Circuit Judge. This is an appeal from a decree dismiss- 
ing a bill brought to recover damages for the infringement of letters 
patent No. 383,170, issued May 22, 1888, to Leroy S. Buffington,for "im- 
provements in iron building constructiooi." The bill was dismissed 
on the ground that the appellee was not an infringer because he used 
no such arrangement of tie beams and girts and no such framing 
posts as are described and claimed in the patent. The chief con- 
tention hère is that, if the appellee bas not made use of the précise 
combination of laminated posts, girts, tie beams, and other fasten- 
ings described and claimed in the patent, the thirteenth claim thereof 
is broad enough to cover "any building composed of any kind of 
iron and métal or masonry work, having exterior waUs of masonry 
or of suitable material, supported at proper intervais upon the frame- 
work." The record discloses the fact that there are two methods 
of constructing flreproof buildings. By the earlier method, the ma- 
sonry walls support the métal girts, beams, and framework within. 
By a later method a substantial métal frame supports a veneer of 
masonry or other like material either upon parts of the frame itself, 
or upon shelves attached to or supported by it, and placed at each 
story or at other proper intervais, so that a horizontal section of the 
veneer may rest upon each shelf. Oounsel for appellant insist that 
Bufiington was the inventor of this later method of construction; 
that it is a manif est improvement upon the earlier method ; and that 
he has claimed and secured the exclusive right to this improvement 
by his patent. Tliey base this contention upon a single claim of 
the patent, which reads : "(13) The combination, with the posts and 
girts, of the angle plates Connecting them, and forming supports for 
the veneer shelves;" and they maintain that, because shelves and 
veneer supported thereon in horizontal sections are described in 
the spécifications of this patent, they should be read into this claim, 
and ail buildings in which a veneer of masonry or other like material 
is supported by a frame of iron or steel should be held to be infringe- 
ments of this patent. Is this the proper construction of this thir- 
teenth claim? 

In his spécifications the patentée makes the f oUowing statement : 

"My Invention relates to flreproof buildings composed chlefly of iron; and 
the objecta of the Invention are mainly — First, the construction of an iron 
building in a manner that will practically obviate undue expansion and con- 
traction during the extrêmes of beat and cold; second, a novel construction 
and arrangement of the main structure, and of the stairs and elevator shafts, 
whereby there is attained the necessary strength and stabllity, together with 
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compactness and the utlUzatlon of the space to thé best advantage; and, 
thlrd, an Improved plan of .floors, and means of bracing the iron beams in 
flreproof floors in such structure. * * • In the several views, A, A, desig- 
nate laminated framing posts composed of plates, a, of ivon or steel, laid 
together so as to break joints, and secured together by bolts or rivets, â. The 
plates should be relatlvely long, and those for the lower portion of the posts 
of unequal length, so that as other plates ai'e added they may overlap and 
break joint throughout the entlre length of the structure. The posts are 
made to suitably diminish in thlckness for the successive stories by omission 
of an outer plate, a, at proper intervais, so that the gênerai shape of the 
posts will be taperlng from foundation to roof, and they can of course be 
constructed in this manner of any deslred height, regard being had to the 
Bize and proper proportionlng of the plates in the structure, and thus form, 
virhen braced, a continuous skeleton or frame extending from bottom to top 
of the structure. * • * Around the entire exterlor of the framing, except 
the window spaces, is a sheathing, P, of wire lath or other sultable material 
for the inner support of a thick covering, Q, of minerai wool or other non- 
conducting substance, and this is in tum covered on its exterlor surface by a 
second sheathing, P', of wire lath or other sultable material, and R is an 
exterior veneering of stone or other sultable material, supported at each story 
(and at doser intervais when necessary) by shelves, s, that rest upon and are 
secured to projecthig portions, c', of the angle plates, c, and the veneering is 
secured at proper points by anchor rods, t, that are made fast to the braces, 
B, B'." 

The patent has 14 claims. Those material to the questions under 
considération hère are: 

"(1) A building havlng a continuous skeleton of métal, a covering of veneer, 
and a nonconducting packing between the skeleton and veneer for the pur- 
pose set forth. (2) In a building frame, a continuous dimlnishing laminated 
post formed of layers of métal plates secured together and arrangea to break 
joints, and decreasing in number towards the top." "(5) In iron-building con- 
struction, the combination, with a framing composed of laininated posts suit- 
ably connected by braces and glrts, of an exterior covering of nonconducting 
material, and a stone or other veneering exterior thereto, and supported on 
shelves secured to the framing, substantially as set forth." "(7) In a build- 
ing frame, a séries of continuous framing posts composed of métal plates 
eecured with their flat sldes together and breaking joints, in combination 
with girts and tie beams secured thereto at each floor, substantially as set 
forth." "(9) The combination, with the framing posts and braces, of the wire 
lath or équivalent coverlngs, the nonconducting packing, and the veneering 
supported by the shelves, and anchor rods, substantially as and for the pur- 
poses set forth." "(13) The combination, with the posts and girts, of the 
angle plates Connecting them, and forming supports for the veneer shelves." 

In support of their contention for this broad construction of the 
thirteenth claim of this patent, counsel for appellant cite Johnson v. 
Eoot, 2 Fish.Pat. Cas. 291, 298, Fed. Cas. No. 7,409; Weighing Mach. 
Co. V. Blauvelt, 50 Fed. 213; Parham v. Sewing Mach. Co., 4 Fish. 
Pat. Cas. 468, 486, Fed. Cas. No. 10,713; Forbush v. Coolc, 2 Fish. Pat. 
Cas. 668, Fed. Cas. No. 4,931; Lee v. Pillsbury, 49 Fed. 747, 749; 
Alaska Kefrigerator Co. v. Wisconsin Eefrigerator Co., 47 Fed. 324, 
327, and other authorities, to the effect that a claim for an im- 
provement in an operative machine which describes the indispen- 
sable éléments of the improvement and their relation to the older 
parts of the machine is sulBcient, although it does not speciflcally 
claim old and well-known parts that are clearly requisite to the 
opération of the improved machine. Their argument is fairly illus- 
trated by their treatment of Johnson v. Eoot, supra. They say that 
in that case, in an action upon a claim for the "feeding of the 



BUFFINGTON's IRON BLDG. CO. V. EUSTIS. 807 

materials to be sewD by means of a vibrating piercing instrument, 
whether said instrument be the needle itself or an independent in- 
strument in the immédiate vicinity thereof as herein described," it 
was held tbat so far as a table and cloth holder, both of which were 
necessary to the opération of the instrument, modifled or changed 
the action of the feeding instrument, they might be deemed to be cov- 
ered by the claim; and they argue that if the patentée in this case 
had made his claim for "supporting the horizontal sections of ma- 
sonry walls by means of steel shelves, substantially as described," 
such a claim would hâve secured to the inventor not only the shelves, 
but the entire steel frames supporting them, so far as any function 
the frames performed modifled the action of the shelves. The con- 
clusive answer to this argument is that supporting horizontal sec- 
tions of masonry by means of steel shelves is just what the patentée 
in this case has not claimed, but by his failure to claim bas aban- 
doned to the public. A claim of a table and a cloth holder would 
not hâve covered the vibrating piercing instrument which fed the 
materials, or its function of feeding them, in Johnson v. Koot, nor 
will a claim for a projection on an angle iron or a post to support a 
shelf cover the shelf, the articles that may be placed upon it, or its 
function of supporting them. 

The statute requires the inventor to particularly point out and dis- 
tin ctly claim the improvement or combination which he claim s as 
his discovery. Kev. St. § 4888. When, under this statute, the in- 
venter has made his claim, he has thereby disclaimed and dedicated 
to the public ail other combinations and improvements apparent from 
his spécifications and claims that are not mère évasions of the device, 
combination, or improvement he claims as his own. The purpose of 
a claim in a patent is to notify the public of the extent of the monop- 
oly secured to the inventor, and, while it is notice of his exclusive 
privilèges, it is no less an estoppel of the patentée to claim under that 
patent any combination or improvement he has not therein pointed 
out and distinctly claimed as his discovery or invention. The pre- 
sumption is, and it is generally the fact, that any such unclaimed 
combination or improvement was not the invention or discovery of 
the patentée; that it was old and well known; and that for that 
reason he did not intend to claim it. But whether he did intend 
to claim it or not is immaterial, in an action for the infringement of 
a patent, where no claim for mistake or inadvertence in preparing 
the spécifications or claims can be heard. The patent itself is a 
solemn déclaration of the inventor that every improvement, device, 
and combination not claimed by him therein is not his invention or 
discovery, but is the property of the public. It is full and légal notice 
to every one; notice on which every one has the right to rely that 
he may freely use such improvements and combinations \vithout 
claim or molestation from the patentée. The public generally does 
use them, and it would be rank injustice to permit a patentée, after a 
combination or device that he did not claim has gone into gênerai 
use, and years after his patent was granted. to read that combina- 
tion or device into one of the claims of his patent, and to recover for 
its infringement of every one who has used it on the faith of his 
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solemn déclaration that he did not claim it. Stirrat v. Manufacturing 
Co., 10 C. 0. A. 216, 61 Fed. 980; Kevstone Bridge Oo. v. Phoenix 
Iron Co., 95 U. S. 274, 278; Miller v. Brass Ce, 104 U. S. 350, 352; 
Maàn v. Harwood, 112 U. S. 354, 357, 361, 5 Sup. Ct. 174, and 6 Sup. 
et. 451; WoUensak v. Eeiher, 115 U. S. 96, 5 Sup. Ct. 1137; Parker 
& Whipple Co. V. Yale Clock Ce, 123 U. S. 87, 8 Sup. Ct. 38. 

The patent of Mr. Bulfington, wlien it is examined in the light of 
thèse principles and authorities, itself furnishes conclusive évidence, 
not only that he did not claim, but that he never intended to claim, 
the idea of supporting horizontal sections of masonry veneer on the 
iron framework of a building as his discovery, or the combination of 
such veneer and the shelves supporting it with the iron frame as his 
invention. The purpose of supporting sections of veneer upon an 
iron frame is to obviate the necessity of constructing masonry walls, 
for the lower stories of high buildings, thick and heavy enough to sus- 
tain the weight of the upper stories. TJnder this new method of con- 
struction, the walls of the lower stories are not required to be thicker 
than those above them. But this was not the object of Bufiington's 
invention. So far as his invention has to do with the outer walls of 
the building, its sole object was to obviate the undue expansion and 
contraction of the métal frame during the extrêmes of beat and cold. 
It is diïïicult to see how thinning the masonry walls could diminish 
the expansion and contraction within. This method of supporting 
the masonry in sections, when considered by itself, would seem to 
detract from, rather than to promote, the object of this invention, 
for the thicker the walls the less the variation of température within. 
2vor does the inventer point eut in his spécifications or claim that 
diminishing the thickness of the masonry walls would hâve any other 
efifect. On the other hand, he relies chieily, if not entirely, upon two 
improvements, which he describes, to accomplish his object, viz.: 
The continuons tapering laminated iron or steel posts, and the thick 
covering of minerai wool or other nonconducting substance around 
the exterior of the framing, except the window spaces. Indeed, the 
only références to the veneer, or to the shelves supporting it, found in 
the spécifications, is a référence to a drawing which "is a perspective 
A'iew from the exterior of a porlion of a post, the girts, beams, angle 
plates, and shelf for the veneer," and the foUowing description, which 
closes the spécification, and follows the référence to the nonconduct- 
ing material packed around the exterior of the building: "And E 
is an exterior veneering of stone or other suitable material, supported 
ïit each story (and at doser intervais when necessary) by shelves, s, 
that rest upon and are secured to projecting portions, c', of the angle 
plates, c, and the veneering is secured at proper points by anchor 
rods, t, that are made fast to the braces, B, B'." In this state of the 
spécifications, it is incredible that this inventer postponed his claim 
to so radical an improvement as that of supporting the masonry 
walls of a building on the iron or steel frame, or on shelves supported 
thereby, instead of supporting the frame upon the walls, until he had 
made 12 other claims, and then rested it upon the words : "The com- 
bination, with the posts and girts, of the angle plates Connecting 
them, and forming supports for the veneer shelves." Such a claim, 
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in our opinion, restricts the patentée to the combination of tlie spé- 
cifie éléments it names and their équivalents, and is a clear renuncia- 
tion of the broad claim tbe appellant makes before tbis court. 

If tbere was any doubt of the soundness of this view, a référence 
to the flfth and ninth claims of the patent would dispel it. The flfth 
claim is for the combination of the f rame, laminated posts, girts, and 
braces, and the exterior covering of nonconducting material, "and a 
stone or other veneering exterior thereto, and supported on shelves 
secured to the framing, substantially as set forth." The ninth claim 
is for the combination, with the posts and braces, of the wire lath, 
the nonconducting packing, "and the veneering, supported by shelves 
and anchor rods, substantially as and for the purposes set forth." 
Thèse claims, when compared with the absence of the veneering and 
the shelves from the combination described in the thirteenth claim, 
lead irresistibly to the conclusion that it was not by mistake or inad- 
verf ence that they were omitted from that claim, but because the only 
use of them the patentée claimed or intended to claim as his inven- 
tion or discovery was in combination with the laminated posts and 
the nonconducting covering. 

The thirteenth claim must accordingly be restricted to the spécifie 
combination it describes, and the next question is, did the appellee 
make use of that combination? In the court below the appellant 
insisted that the building of the appellee infringed upon the sevenlh, 
eighth, and thirteenth claims of this patent. It is conceded in this 
court that there was probably no infringement of the seventh and 
eighth claims, and the record clearly sustains the concession. The 
laminated tapering framing posts are an essential élément of each 
of those claims, as they are of every claim in the patent except two, 
and no such posts were used in appellee's construction. He used 
posts each of which was composed of four Z-bar irons, one of the 
webs of each of which was bolted to a central plate. They were not 
formed of métal plates in layers secured with their fiât sides together 
so that the plates would break joints, they were not continuous from 
the base to the top of the building, and they were not made to dimin- 
ish in thickness for the successive stories by the omission of an outer 
plate at proper intervais. As we hâve said, the chief object the pat- 
entée thought he attained by his invention was the prévention of the 
undue expansion and contraction of the iron or steel frame on ac- 
count of heat and cold, and the laminated posts and the thick cover- 
ing of minerai wool or other nonconducting substance were the two 
éléments in his improvement upon which he relied to accomplish 
this end. The absence of thèse laminated posts from the structure 
of the appellee is a conclusive answer to the charge of infringement, 
not only of the combinations described in the seventh and eighth 
claims, but also of that described in the thirteenth; for it is évident 
that "the posts" there claimed, in combination with the girts and 
angle plates, are noue other than the laminated posts described in 
the spécifications, and claimed either alone or in combination by 
this patentée 12 times in this patent. It was not any métal posts 
in combination with the girts and angle plates that he intended to 
claim hère, but the laminated posts which he described as essential 
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tft the purposes of his invention. It was not tlie posts, but the 
lamination of the posts, and their construction in tke manner he 
desçribed, that was the indispensable élément of this combination. 
Iron or steel posts of other construction might be subject to undue 
expansion and contraction. The claim of the patentée was that such 
laminated posts as he had desçribed would not be. It follows that 
any combination which contained no laminated iron or steel posts, 
although it did contain métal posts, lacked an indispensable élément 
of the combination in the thirteenth claim in this patent, and could 
not infringe it. Ail the éléments of this combination were old, and 
the absence from it of a single essential élément was fatal to the 
claim of infringement. Hailes v. Van Wormer, 20 Wall. 353, 372; 
Bragg V. Fitch, 121 U. S. 478, 483, 7 Sup. Ct. 978. 

The decree below must be affirmed, and it is so ordered. 



THE SCOTTISH DALB. 

HANSON et al. v. THE SCOTTISH DALB. 

(District Court, D. Washington, N. D. January 14, 1895.) 

No. 858. 

Admiraltt — Settlbment of Claim — Febs of Marshal. 

Under Rev. St. § 829, providlng tliat, when tlie debt or clalm in ad- 
miralty is settled by the parties without a sale of the property, the mar- 
shal shall be entitled to a commission of 1 per cent, on the flrst $500 of 
the clalm or decree, and one-half per cent, on the excess, provided that. 
where the value of the property is less than the claim, commission shall 
be allowed only on the appraised value thereof, where a case is dismlssed 
vcithout any formai appearance of a claimant, on payment of a sum less 
than that claimed, and without any appraisal, commissions will be al- 
lowed only on the amount paid In settlement 

In Admiralty. 

Libel in rem to recover $100,000 for a salvage service. After the 
issuance of a monition and attachment, and arrest of the vessel 
thereunder, without the formai appearance of any claimant, the 
case was dismissed in considération of $7,500 paid in satisfaction of 
the demand. In settling the costs, a question was raised and sub- 
mitted to the court as to whether the marshal became entitled to 
a commission on the amount sued for or on the amount paid. 

L. C. Gilman, for libelant. 

HANFORD, District Judge. The question submitted to me in- 
volves a construction of the following subdivision of section 829 of 
the Eevised Statutes: 

"When the debt or claim in admiralty Is settled by the parties without a 
sale of the property, the marshal shall be entitled to a commission of one per 
centum on the flrst five hundred dollars of the clalm or decree, and one-half 
of one per centttm on the excess of any sum thereof over five hundred dollars; 
provided, that when the value of the property is less than the claim, such com- 
mission shall be allowed only on the appraised value thereof." 
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The marshal's right to a commission is disputed on tke ground 
that the case does not come within the letter of the statute, as the 
money received in settlement was not paid by a party to the record; 
and on the further ground that a percentage on the large amount 
sued for would be excessive, and, no decree having been rendered 
nor appraisement of the vessel, there is no other basis for compensa- 
tion. This statute has référence to suits in rem. Such a case may 
be settled by the parties without any claimant having appeared. 
The libelant is a party on the one side, and whoever bas such an 
interest in the vessel or share in the liability as to settle the case 
may be regarded as a party, in the sensé intended by the statute, 
without having entered a formai appearance. It is very difficult, 
however, to apply this statute to a case like the one presented, 
where a claim — not a claim to the property, but a claim adverse to a 
vessel — is asserted by the libelant, and settled without a decree, and 
settled for less than the amount sued for. It is dilïicult, within the 
exact terms of this statute, to find a basis for computation of the 
marshal's commission. I consider that the marshal is entitled to 
something in the way of compensation, in addition to the spécifie 
fées for services, because his fées upon the writ amount to very 
little, and the responsibility he is obliged to assume when he exé- 
cutes process and seizes a ship is very great. In every such case 
he has to become, while the vessel is in his custody, responsible for 
its value. He must incur risk of being sued for any alleged wrong 
in seizing the property. If he should meet with opposition, he may 
be obliged to use force, and to assume ail incidental liabilities. 
For his services and responsibility congress intended that he should 
receive compensation in addition to the amount of expenses in- 
curred, and his rigiit to compensation is in no wise affected by the 
flling of a claim or appearance of a party to contest the libelant's 
demand. The Russia, Fed. Cas. No. 12,170; The City of Washing- 
ton, Fed. Cas. No. 2,772; The Acadia, Fed. Cas. No. 23. 

I do not take the position that the court has power to exact pay- 
ment of fées not authorized by law, nor to scale down the marshal's 
bill to an amount less than the statute allows him to charge; but 
I hold that this statute, construed according to the manifest intend- 
ment thereof, entitles the marshal to compensation -on a percentage 
basis, and that the court has power to fix the amount by computa- 
tion at the rate given for cases in which the amount of the libelant's 
recovery is decreed by the court, instead of being fixed by agree- 
ment between the parties. The Clintonia, 11 Fed. 740; Eobinson 
V. 15,516 Bags of Sugar, 35 Fed. 603; Smith v. The Morgan City, 39 
Fed. 572. I will fix, as the marshal's compensation in this case, 
a percentage at the rate specified in this statute, — not the double 
rate, but the rate specified in this statute upon the amount paid 
in settlement That much, at least, is allowed- by the statute. 
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GEORGE W. BUSH & SONS CO. v. THOMPSON. 
(Circuit Court of Appeals, Fourth Circuit. February 5, 1895.) 

No. 105. 

1. Shipping — EiGHT TO Sblbct Stevedobb. 

In the absence of any provision to the contrary in the charter party, or 
any différent custom of the port, a vessel is entitled to employ a stevedore 
of its own sélection, to load the cargo fumished to It by the charterer, pro- 
vided such stevedore is compétent. 

2. Same — Custom of the Port of Satannah. 

There is no custom in the lumber trade at the port of Savannah, Ga., that 
a shlpper shall hâve the right to select his own stevedore. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

This was a libel by Abram P. Thompson, master of the schooner 
William Neely, against the George W. Bush & Sons Company, for 
breach of a charter party. The district court rendered a decree 
for the libelant (60 Fed. 631). Eespondent appeals. 

The court stated the case as foUows: The schooner William Neely was 
chartered by the George W. Bush & Sons Company, of Wilmington, Del., 
for a voyage from Savannah, Ga., to New York. A charter party was sign- 
ed March 28, 1892, containing, among others. the folio wing provisions: "The 
said party of the second part doth engage to provide and furnish to said 
vessel a fuli and complète cargo, under and on deck, of resawed Y. P. lum- 
ber, with stowage, and to pay to said party of the first part, or agent, for 
the use of said vessel during the voyage aforesald, four and 87/100 dollars 
per M. feet, freight measurement, for ail delivered and free wharfage. It 
is understood and agreed that, if charterers give the vessel fifty M. feet 
per day at Savannah, the rate of freight is to be four and 75/100 dollars 
per M. foot and free wharfage. Charterers are responsible both at loading 
port and discharging port up to a draught of 171^ feet. Should the vessel 
draw more than 17^^ feet, lighterage, either in New York or Savannah, to 
be had at the expense of vessel. It is agreed that the lay days for load- 
ing and discharging shall be as folio ws (if not sooner dispatched), com- 
meneing from the time the vessel is ready to receive or discharge cargo: 
At least forty M. feet per day, Sundays excepted, to be allowed for loading 
and dispatch for discharging; and that for each and every day's détention 
by default of said party of the second part, or agent, eighty-five dollars per 
day, day by day, shall be paid by said party of the second part, or agent, 
to the said party of the first part, or agent. The cargo or cargoes to be re- 
ceived and delivered alongside, withln reach of the vessel's tackles, at ports 
of loading and discharging." The charterers directed the schooner's master 
to report for cargo to the Georgia Lumber Company, at Savannah, and he 
did so on May 2, 1892. The lumber company advised the master as to the 
wharf at which he was to load, and the lumber for his cargo, much of which 
was then ready alongside within reach of the schooner's tackles. A contro- 
versy arose between the manager of the lumber company and the master, 
relative to the sélection of a stevedore, the master having contracted with 
Sam Daniels, a stevedore of the port of Savannah, who he claimed was ex- 
perienced and compétent, while the manager objected to him as being un- 
trustworthy and incompétent. The master insisted on his right to select 
his own stevedore, and put Daniels and his gang to work. They had loaded 
part of the cargo, when the officers of the lumber company refused to de- 
liver the residue of the cargo, and ordered Daniels and his men ofC the 
wharf, which was owned by the company. The lumber company repeated- 
ly offered to deliver the lumber if the master would employ any other steve- 
dore, while the master, refusing to discharge Daniels, notified the com- 
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pany dally that his vessel was ready for the cargo, and that the stevedores 
were employed to stow it. Thls contention continulng, the schooner was, at 
the request of the lumber company, removed from the wharf on the 17th 
day of May, 1894, by the harbor master, and on the 24th of that month the 
master rechartered at reduced rates. On June 27, 1892, the master of the 
William Neely, and agent of her owners, filed a libel in the district court of 
the United States for the district of Maryland, agalnst sald George W. Bush 
& Sons Company, In whlch it Is claimed that the failure to load the vessel 
at Savannah, under the charter mentloned, was wholly the fault of the 
Oeorgla Lumber Company, the agent of the charterer, and that the libelant 
was In no way responsible for the same. Damages were claimed to the 
amount of $2,500, because of said failure to load the schooner, and for loss 
of time resulting theref rom, and process of attachment was prayed agalnst 
the goods, chattels, crédits, and effects of the charterer, then in the district 
of Maryland. The case was duly matured, and came on to be heard, when 
the court found for the libelant, and entered a decree agalnst the stipulator 
and respondent for the aum of $2,010.35, wlth costs. From this decree an 
appeal has been allowed. 

Edgar H. Gans, for appellant 
Robert H. Smith, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

GOFF, Circuit Judge. The charter party is silent as to the mat- 
ter of the employment of the stevedore. It is usual to provide in 
it that the vessel shall engage the services of the stevedore of the 
charterer. Such a provision is fair, and the stevedore so employed 
is under the direction of the master, and may be discharged for care- 
lessness or incompetency. In the absence of such provision, the 
vessel can employ its own stevedore, if the custom of the port does 
not otherwise provide. Having failed to reserve that right, the 
charterers in this case were not at liberty to demand that they be 
permitted to furnish the stevedore, as the master had that right, pro- 
vided he selected a compétent one. The cargo was lumber, and the 
stowage of the simplest character. The évidence shows that the 
stevedore engaged by the master was fully compétent, of great 
expérience, and well known at the port of Savannah, where he had so 
worked for many years. That he had previously had trouble with 
the shippers, and that his employment was extremely distasteful 
to them, while a matter that was proper to be submitted by them 
to the master in connection with the propriety of the employmdnt, 
is without weight, when presented for the purpose of controlling his 
conduct or overruling his action. It was the duty of the schooner 
to stow the cargo, the shipper having placed it at her side, within 
reach of her tackle. The vessel, under the circumstances of this 
«ase, was entitled to sélect the stevedore, and she was required to 
pay him for his services, being also responsible for the manner in 
which he discharged them. Portland Shipping Co. v. The Alex. Gib- 
son, 44 Fed. 371; The Keystone, 31 Fed. 412; Muller v. Spreckels, 
48 Fed. 574; Sack v. Ford, 13 C. B. (N. S.) 90; Richardson v. Winsor, 
3 Cliff. 895, Fed. Cas. No. 11,795; Culliford v. Gomila, 128 U. S. 135, 
158, 9 Sup. et. 50; Scrutt. Charter Parties, art. 50, p. 94. The ap- 
pellant insista tliat it is proven by the testimony that, by the usage 
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of the lumber trade at the port of Sayannali, tke shipper haa the 
rigkt to sélect the stevedore. The court below did net find from 
the évidence the existence of such usage, and in this flnding we 
concur. It is shown that during the past few years a number of 
the shippers at that port hâve endeavored to establish such a cus- 
tom, but it also appears that their action has not been acquiesced in 
by the shipmasters, fnd has not been of that certain, uniform, and 
linown character as will authorize a court to hold it to be a custom 
binding upon the trade and controlling masters, in the absence of 
stipulations in the charter paxty. Judge Morris, who heard the case 
below, in disposing of it, used the following language, which we 
approve of and hereby include in our opinion: 

"ïhe case cornes to this: That the responclents -who chartered the schooner 
contracted to furnish her at Savannah with a full and complète cargo of 
lumhor; that the lumber was tendered, but with a condition annexed whlch 
was not warranted by the charter party, nor by any usage of the port. It 
was in fact refused, unless the master -would submit to a requirement which 
was not in the charter party or sanctioned by iisage. The master having 
already in good faith contracted with a compétent stevedore, selected by 
himself, he could not be compelled to dismiss that stevedore as a condition 
of the cargo being furnished to him. There was therefore a refusai to fur- 
nish cargo in compliance with the stipulation of the charter party. Hudson 
V. Hill, 43 L. J. C. F. 273." 

For the reasons given, the decree appealed from is afQrmed. 



OROOKS et al. V. THE FANNY SICOLFIBLD. 

SKOLFIBLD et al. v. THREB HUNDRED PACKAGES OF COCOANUT 

OÏL. 

(District Court, E. D. New York. December 28, 1894.) 

1. Shipping — Loss BT Bad Stowage. 

A ship accountable by the bill of lading under which cocoanut oil was 
shipped, for leakage caused by bad stowage, is llable where the leakage 
was caused by allowing the oil casks to remain on deck for two weeks 
in the hot sun, and by the use of green cocoanuts for dunnage. 

2. Same. 

Stowage of cargo hel-d to be bad, where heavy casks of oil were placed 
ou small casks of plumbago, and the ship Md liable for the damage re- 
sulting. 

Libels by Robert Crooks and others against the Fanny Skolfleld, 
and by Samuel Skolfield and others against Three Hundred Pack- 
ages of Cocoanut Oil. 

Evarts, Choate & Beaman (Mr. Cleveland, of counsel), for libellants 
Crooks and others. 

Owen, Gray & Stiirges (Mr. Sturges, of counsel), for the Fanny 
Skolfield. 

BENEDICT, District Judge. The flrst of the above-named actions 
is brought to recover of the bark Fanny Skolfield the value of some 
12,000 pounds of cocoanut oil, which were lost during the voyage of 
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importation from Colombo, Ceylon, to the port of New York. By 
the terms of the bill of lading under which the oil was shipped, the 
vessel was not to be accountable for leakage, unless caused by bad 
stowage. After an examination of the évidence, I am satisfied that 
the weight of it goes to show that the oil was delivered on board the 
vessel in good order and condition, and that the casks containing it 
were not insnfflcient; and that the leakage in question was caused 
by négligent stowage on the part of the vessel, in allowing many of 
the casks of oil, after they were delivered to the ship, to remain on 
the deck in Ceylon, before they were put below, some 14 days, in 
very hot weather; and it was also négligence on the part of the ship, 
in my opinion, to use green cocoanuts for dunnage. According to 
the weight of évidence, green cocoanuts are not proper dunnage for 
such a cargo. The ship was also, in my opinion, guilty of négligence 
in stowing heavy casks of cocoanut oil upon small casks of plum- 
bago, unable to sustain the weight of the oil casks. The loss of the 
oil sued for arose, in my opinion, from one or ail of the above f aults, 
and the ship is liable therefor. 

The second of the above-named actions is brought by the owners 
of the ship against thè casks of oil above mentioned to recover for 
damage to the plumbago, which was stowed below the oil, by leak- 
age of oil upon the plumbago; which leakage, it is claimed, was 
caused by the insufficient condition of the casks containing the oil. 
As already stated, the weight of the évidence is that the casks were 
not insufQcient, and that the damage to the plumbago arose from bad 
stowage by the ship of the oil which was placed above the plumbago. 
For that the ship alone is liable. 

There must be a decree in the flrst of the above-named cases for 
the libelant, with an order of référence to ascertain the damages; 
and in the second case the libel must be dismissed, with costs. 



THE HENEY CLARK v. O'BRIEN. 

(District Court, B. D. Pennsylvania. January 18, 1895.) 

No. 88 of 1891. 

Navigable Watbrs — Pibrs— Injdry to Vesskl. 

Where a vessel, in going out of a harbor, gets ont of her course, and is 
, injured by striklng a pier, the owner of the pler, though It Is an obstruc- 
tion to navigation, Is not liable for the loss, the vessel havlng been at 
fault In starting out in the existlng state of the wlnd, sea, and tide, espe- 
clally wlthout a pllot, and in persistlng In her efforts to get out after it 
had become hopeless, and In not anchoring when drlven towards the pier. 

Libel by the Henry Clark against Albert H. O'Brien for injury 
received by striking a pier belonging to défendant. 

Lindiey M. Carrison, for libelant. 

John Gr. Lamb and Joseph Thompson, for respondent. 

BUTLER, District Judge. The schooner, which was two-masted, 
102^ feet long, and 25 feet wide, having run into Absecon Inlet, 
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August 24 18.92, uûder stress of weather, started out to sea the 
next morning. Her master was not familiar with the channel, 
though he had run it once, two years before, and was well acquaint- 
ed with the coast He foUowed another vessel in, and started back 
without such aid, or the employment of a pilot. When he started 
the wind was light, and the tide, and a heavy sea, were against 
him. He encountered difificulty from the start, and, as the wind 
gradually died down, it materially increased. His course was un- 
steady and very slow. After beating against the waves for proba- 
bly two hours, without reaching the sea, the vessel ^eft her course 
and ran upon a bar, which she crossed into deeper water, towards 
the shore. After floundering about hère for a wMle she ran against 
the end of an iron pier, built upon piles, extending from the shore 
800 to 1,000 feet into the water. She was seriously damaged by 
the collision, and subsequently fllled and sank. The suit is against 
the owners of the pier for the loss sustained. 

Two questions are raised, first, was the schooner in fault? Sec- 
ond, is the pier an unlawful obstruction to navigation? As respects 
both, the burden is on the libelant. The pier being distant from* 
her proper course, she must show that the collision was unavoida- 
ble or at least that its occurrence was not the resuit of her fault. 

There is much conflicting testimony on this subject; but the 
weight of it is in my judgment very clearly against the libelant. 
I believe she was ■wrong: (1) In starting out in the existing state 
of the wind, the sea and tide, and especially in doing so without the 
aid of au experienced pilot; (2) in persdsting in her effort to get out, 
after it had become virtually hopeless, instead of waiting or return- 
ing; (3) in not anchoring when driven towards the bar or subse- 
quently when it was passed. 

It would be a waste of time to cite and analyze the testimony. 
As I hâve said it is conflicting and irreconcUable. After reading 
what is said by the several witnesses on eaoh side, I am convinced 
that the statement of Capt Yates, an experienced pilot, who was an 
eyewitness of the occurrence, is substantially accurate. The libel- 
ant followed him when passing in the evening before, and he watch- 
ed her the next morning from the time she started, until the col- 
lision occurred. Pamiliar as he was with the channel (living at 
Absecon) he says be would not hâve ventured to take her out, at 
the time; that she was badly handled; and that if her anchors had 
been dropped as she approached the bar, or after crossing it, they 
would hâve saved her. The testimony of Capt. Conover, who aiso 
watched her efforts to get put, is substantially the same; and the 
statements of thèse witnesses are amply corroborated. 

It is unnecessary to examine the second point. 
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MAEKWOOD V. SOUTHERN BT. 00. 
(Circuit Court, E. D. Tennessee, N. D. March 2, 1885.) 

COBPOHATrOlTS — CiTIZENSHIP — CONSTRUCTION OP StATUTE — KbMOVAL OF 

Causes. 

Act Tena. 1877, e. 31, entltled "An act to déclare the terms on whlch 
foreigE corporations organized for minlng • * * naay carry on their 
business • • • in this state," providing (section 1) that such corporations 
may become incorporated in the state, and carry on the business author- 
Ized by thelr respectiye charters, and enjoy the rights and do the thinga 
therein specifled, upon the terms thereln declared, and (section 2) that they 
shall file a copy of their charter in the office ot the secretary of state, and 
(section 8) that "such corporations shall be deemed and taken to be corpora- 
tions o( this state, and shall be subject to the jurisdlction of the courts of 
this state, and may sue and be sued thereln in the mode * * * directed 
in the case of corporations created * • * under the laws of this state"; 
and Act Tenu. 1891, c. 122, amendlng the former act so as to include cor- 
porations chartered for any purpose, and providing (section 4) that, "when 
a corporation complies ivlth the provisions of this act, it shall then be, to 
ail Intents and purposes, a domestic corporation, and may sue and be sued 
in the courts of this state, and subject to the jurisdiction of the courts of 
this state, Just as though it were created under the laws of this state,"— 
do not malje such a corporation a corporation of Tennessee; and therefore, 
being sued in the courts of that state, It may, by reason of its citizenshlp 
la the other state, remove the cause to a fédéral court 
t, Bamb — Construction op Statutb. 

A corporation of one state, doing business In another by permission of 
the latter, does not thereby become a citizen of this state also, unless the 
language of the act grantlng permission clearly évinces a purpose to adopt 
such corporation or to create a new corporation. 
8. Samb. 

To make such corporation of one state a corporation of another state 
also, the language used must imply création or adoption, and must, in 
form and effect, establish between the latter state and such company the 
same relations as exist between such state and a corporation origlnally 
created by that state. 
4. Same. 

A mère déclaration or indication of purpose In the caption or other- 
wise is not controlling in the interprétation where the operative parts of 
the statute In effect only prescribe the terms and conditions upon which 
a foreign corporation is authorized to do business in a state other than 
that which created It 

Action by C. H. Markwood against the Southern Eailway Com- 
pany. Heard on motion to remand. 

Henderson, Jourolman, Welcker & Hudson, W. S. Dickinson, 
and Kirkpatrîck, Williams & Bowman, for plaintiff. 
Hacker, Deadrick & Eppa and Burrow Bros., for défendant 

CLAEK, District Judge. This action for damages for personai 
Injury was brought in the circuit court of Washington county, and 
removed on defendant's application into the circuit court of the 
United States for the Northern division of the Eastem district of 
Tennessee, upon the ground that défendant is a corporation created 
and organized under the laws of the state of Virginia, and a citi- 
zen of that state, and a nonresident of Tennessee. The plaintiff 
filed a plea to the jurisdiction, setting up, in substance, that under 
v.65F.no.8— 52 
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certain statutes of Tennessee, and compliance with the provisions 
thereof by the défendant, it "was, and still is, by adoption and 
domestication, a Tennessee corporation," witb averment that tliis 
was so at and before the suit was instituted. To this plea défend- 
ant demurred. No question is inade on the forni or suffleiency of 
the pleadings by which the issue is presented, and the court is left 
to treat, as squarely raised, the question whether the défendant 
Company, admitted to hâve been originally created by statute of 
Virginia, has been made a corporation and citizen of Tennessee 
also, and therefore not entitled to remove the case. This dépends 
on the effect of the législation referred to, being the act of the gên- 
erai assembly of the state of 1877 (chapter 31), and the amendatory 
act of 1891 (chapter 122). Such parts of iie acts as materially 
affect the matter now under considération are as follows: 

"An act to déclare the terms on whlch foreign corporations organized for 
mining and manufactnring pm-poses may carry on their business, and pur- 
chase, hold and convey real estate and personal property In this state." 

The first section provides that such corporations "may become 
incorporated in this state, and may carry on in this state the busi- 
ness authorized by their respective charters, or the articles under 
which they are or may be organized, and may enjoy the rights, and 
to do the things therein speciâed, apon the tenn§ and conditions, 
and in the manner and under tih.e limitation herein declared." 

Section 2 requires a copy of the charter to be flled in the ofBce 
of the secretary of state, and an abstract thereof to be recorded in 
the office of register in each county where business is to be car- 
ried on or lands acquired. 

"Sec. 3. Be it further enacted, that such corporations shail be deemed and 
taken to be coi-poratlons of this state and shall be subject to the jurisdictlon 
of the courts of this state, and may sue and be sued therein in the mode and 
manner that is, or may be, by law dlrected in the case of coriMjrations created 
or organized under the laws of this state." 

Section 4 confers power to acquire and convey real estate for 
corporate purposes, and releases the right of escheat. 

Section 5 makes the property of the corporation liable for its 
debts, just as that of natural persons, but provides that résident 
creditors of the state shall hâve priority in the distribution of 
assets or subjectiôn of the same, or any part thereof, to be payment 
of debts over ail simple contract creditors, being résidents of any 
other country or countries, "and also over mortgage or judgment 
creditors, for ail debts, engagements and contracts which were 
made or owing by the said corporations previous to the flling and 
registration of such valid mortgages, or the rendition of such valid 
judgments." The corporation is then made liable to taxation just 
as a natural person. 

Section 6 grants the right to operate railroads and other methods 
of transportation to and from mines. 

Section 7 limits the time for beginning opérations, and provides 
that the company "shall in good faith continue the same under the 
powers of said corporation in this said charter or articles of associa- 
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tion as in tliis act declared; it being a cMef object of thîs act to 
secnre the opening and development of the minerai resourees of the 
state, and to facilitate the introduction of foreign caintal, and upon 
the failure of any such corporation to commence in good faith to 
develop and work some portion of its property within this state 
within one jear after flling its said charter or articles of associa- 
tion in the office of the secretary of state, ail rights and privilèges 
conferred by this act, shall lapse and become void and of no efEect." 
Section S grants power to establish towns and villages. 
"Sec. 9. Be it fiirther enacted, that If any STich charter or articles of asso- 
ciation, or any part thereof, filed as aforesaid in the office of the secretary 
of state, should be In contravention or violation of the laws of this state, ail 
such parts thereof as may be found to be in conflict with the laws of this 
state shall be null and void." 

The amendatory act may as well be given in full : 

"Section 1. Be it enacted, by the gênerai assembly of the state of Tennes- 
see, that chapter 31 of the Acts of 1877 be so amended and enlarged as that 
the provisions of said act shall apply to ail corporations chartered or organ- 
jzed under the laws of other states or counties for any purpose whatsoever 
which may désire to do any kind of business in this state. 

"Sec. 2. Be it further enacted, that each and every corporation created or 
organized under or by virtue of any government other than that of this state, 
for any purpose whatever, desiriug to own property or can'ying on business 
in this state of any kind or character, shall first file in the office of the secre- 
tary of state a copy of its charter and cause an abstract of same to be re- 
corded in the office of the register in each county in which such corporation 
desires, or proposes to carry on its business, or to acquire or own property, 
as now required by section 2 of chapter 31 of Acts of 1877. 

"Sec. 3. Be it further enacted, that it shall be unlawful for any foreign cor- 
poration to do, or attempt to do, any business or to own or to acquire any 
property in this state, without having flrst complied with the provisions of 
this act, and a violation of this statute shall subject the offiender to a fine of 
uot less than $100.00 nor more than $500.00, at the discrétion of the jury try- 
Ing the case. 

"Sec. 4. Be it further enacted, that when a corporation compiles with the 
provisions of this act, it shall then be, to ail intents and purposes, a domestic 
corporation, and may sue and be sued in the courts of this state, and subject 
to the jurisdiction of the courts of this state just as though it were created 
under the laws of tliis state. 

"Sec. 5. Be it further enacted, that when such corporation has no agent 
in this state upon whom process may be served by any person bringing suit 
against such corporation, then it may be proceeded against by attachment, 
to be levied upon any property owued by the corporation, and publication, 
as in other attachment cases. But for the plaintiff to obtain an attachment 
he, his agent or attorney, need only make oath of the justness of his claim, 
that the défendant is a corporation organized under this act, and that it has 
no agent in the county where the property sought to be attached Is situated, 
upon whom process can he served. 

"Sec. 6. Be it further enacted, that the said chapter 31 of the Acts of 1877, 
except in so far as the same is amended, enlarged and extended by this act, 
be and the same is declared to be in full force." 

Of course, the word "counties," in the flrst section, is an error in 
copying or printing, and should be "countries." It is not contro- 
verted, but admitted, that défendant has filed a copy of its charter 
in 1he office of the secretary of state, and other wise complied with 
this législation. Whe.ther défendant is a corporation engaged in 
Interstate commerce, and therefore not subject to the provisions of 
the acts, and whether having voluntarily complied with the law 
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renders It contïnuously subject to the provisions and penalties of 
the statutes, are questions not made in argument. The statutea 
hâve been before the suprême court of the state in Young v. Iron 
Co., 85 Tenn. 189;-^ State v. Phoenix Ins. Co., 92 Tenn. 420, 21 S. 
W. 893; Lumber Co. v. Thomas, 92 Tenn. 587, 22 S. W. 743; and 
Manufacturing Co. v. Gorten, 93 Tenn. 590, 27 S. W. 971. But the 
question now raised was not involved in any of those cases, and 
has never been decided by that court. The interprétation of the. 
acts, with respect to the point now presented, is left, therefore, to 
be determined by the rules established by the fédéral courts. The 
question of the effect of similar législation has often been before 
the United States suprême court, as well as the courts at circuit, 
and has been much considered. The plaintiS's contention is that 
the législation is not merely a license or authority to foreign cor- 
porations to carry on business in this state, but that its effect is 
to make them corporations and citizens of Tennessee in the fuUest 
sensé possible. Various dilficulties are suggested affecting the 
validity of the législation, construed as plaintifl rnsists it must be. 
It will be observed that the amendatory act, in its captlon, does 
not purport to do more than extend the original act to ail foreign 
corporations, and both acts stand under the caption of the origi- 
nal act 80 far as that is important. Whether under the title, express- 
ing the purpose to prescribe terms on which thèse corporations may 
do business in the state, it would be germane and compétent to 
create them corporations of Tennessee, and thereby completely 
change their relations to the state, I do not find it necessary to 
décide. It is also argued that the statutes, according to the plain- 
tiff's view, would be in violation of the constitution of the state 
(article 11, § 8), which, among other tliings, ordains: 

"Ng corporation shall be created, or Its powers Increased or dimlnlshed by 
spécial laws; but the gênerai assembly shall provide by gênerai laws, for the 
organization of ail corporations hereafter created, which laws may, at any 
tlme, be altered or repealed; and no such altération or repeal shall interfère 
wlth, or divest, rlghts which hâve become vested." 

The history of législation on this subject, and the reasons which 
led up to this provision, occurring for the flrst time in the consti- 
tution of 1870, are well understood. That the législature should, 
upon full considération of the subject, provide, by gênerai laws, for 
the formation of corporations, and thereby adopt a System, secure 
imiformity in powers granted, and avoid the confusion and danger 
attending spécial législation, were objects clearly contemplated. 
This has been done, and thèse concerns are now classifled, and the 
powers of each class clearly deflned and limited, and the right to 
obtain charters, franchises, and powers extended to ail on equal 
terms. Thèse corporations were multiplying in number and in- 
creasing in magnitude as never before. A lajge part of the busi- 
ness of the country was going into their hands, and particularly 
the development of the state's material resources. It had come to 
be well understood that charter powers and franchises, when granted 

1 2 s. W. 202. 



MAEKWOOD V. SOBTHEKN RY. CO. 821 

and accepted, became contract rights, and passed under constitu- 
tional protection as such, and could not thereafter be revoked, con- 
trolled, or restrained, except to a very limited extent, and hence 
the réservation of tbe power to alter and repeal, which is carefully 
guarded by express provision in tie gênerai incorporation act, 
passed under this provision. If a charter obtained under this gênerai 
law should contain powers not authorized by the statute, it is hardly 
to be doubted that the charter would be void as to the unauthorized 
powers. Heck v, McEwen, 12 Lea, 97; Eailroad Co. v. Johnson, 
8 Baxt. 332. If thèse statutes are subject to this constitutional 
restriction, and are to be construed as having made thèse corpora- 
tions, created under foreign législation, aiso corporations and citi- 
zens of Tennessee, and vyith necessarily ail the power and protection 
belonging to those of the state's own original création, I think the 
conclusion that the acts are antagonistic to the constitution is one 
from which there is no escape. There is no attempt to classify 
thèse corporations, or to require that their franchises and powers 
shall conform to the same law which governs those created by the 
state. Indeed, it cannot be known in advance with what powers 
a foreign corporation may corne to this state, and, with the simple 
method hère provided, become a corporation of the state, and pass 
at once beyond the power of exclusion from the state's borders, 
and under the fullest constitutional and légal protection extended 
to other corporations of the state. It may be safely said, I think, 
that the ordinary English company, in addition to gênerai pow- 
ers, possesses ail the spécial powers which belong to a dozen or 
more corporations formed under the gênerai laws of the state. On 
the theory that thèse are now corporations and citizens of this 
state, and entitled to the same rights, I think serions difflculty 
would be found in sustaining as valid the arbitrary discriminations 
made in sections 5 of both the original and amendatory acts. If 
it be suggested that the constitutional limitation applies only to the 
original création of corporations in the state, and that this is gên- 
erai législation, then far more serions conséquences follow. The 
législation in question makes no réservation of the right to alter or 
repeal the charter of any corporation created or adopted by thèse 
acts, as required by the constitution; and the provision of the con- 
stitution, if self-executing, is so only as to législation coming within 
its opération. If the constitutional restraint does not appiy, and 
the statutes are not within its province or purpose, it would seem 
to follow, necessarily, that when thèse corporations, with their for- 
eign-granted powers and franchises, hâve accepted the provisions 
of thèse acts, and become citizens and corporations of Tennessee, 
they pass under the protection of the constitutions, fédéral and 
state, against impairment of contract rights, just as before the con- 
stitution of 1870, and the power of exclusion, repeal, or material 
control is gone. A question much like this arose in Eailroad v. 
Vance, 96 U. S. 458, under provision in the Illinois constitution, 
which, however, differed from the constitution of this state, in the 
following qualification: "Except for municipal purposes, and in 
cases where, in the judgment of the gênerai assembly, the objecta 
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of the corporation cannot be attained under gênerai laws." Ther 
court, following the décision of tlie suprême court of tlie state, heldi 
that, when the gênerai assembly passed a spécial la-w, it would be 
presumed to hâve thought a spécial law necessary to meet the sit- 
uation. 

Section 9 of the act amounts to no more than a harmless gener- 
ality, without spécifie or practical meaning or effect. Putting aside 
the criminal law, there would remain no laws with which thèse 
foreign charters would conflict, except the distinct policy and laws 
embodied in the constitutional provision, and the gênerai act passed 
pursuant thereto. To attempt to bring thèse foreign charters 
mto harmony with this policy is impracticable, and is to admit 
indirectiy the application of the constitution, which is denied di- 
rectly. Treated as foreign corporations, with the state's power 
to exclude, revoke license, and prescribe conditions, the législation 
is free from difUculty or criticism. However, it is not deemed 
necessary for the purposes of this case to reason out or positively 
décide thèse and other points which suggest themselves in a study 
of the subject. They are adverted to in passing, for the purpose 
of observing that I do not think the législature could hâve been 
unmindful of the difiiculties surrounding the subject. Nor do I 
think législation apparently so simple on its face, and as declared 
in its title, was designed to be so far-reaching and fundamental in 
its effect. If so, it is reasonable to suppose that some parld of 
thèse acts would hâve been omitted, and that other législation 
needful in such a change of relation would hâve been enacted; for 
it is to be borne in mind that ail corporations subject to the act 
are presumed to hâve complied with its provisions. Young v. Iron 
Co., 85 ïenn. 189, 2 S. W. 202; Louis^ille & N. B. Co. v. Mississippi 
& T. R. Co., 92 Tenn. 681, 22 S. W. 920. And it is established that 
a Company cannot, for any purpose of its own, plead or rely upon 
failure to comply with the act Ehrman v. Insurance Co., 1 Fed. 471, 
and In re Comstock, 3 Sawy. 218, Fed. Cas. No. 3,078. So that 
theoretically and practically, upon plaintiff's construction of the 
acts, we hâve no such thing as a foreign corporation doing business 
in Tennessee. The proposition would render nugatory ail the 
existing législation of the state directed to foreign corporations. 
The distinction between foreign and domestic corporations, it is 
believed, is stUl maintained in the revenue laws, and is recognized 
by the suprême court of the state in a case as late as that of Cumber- 
land Tel. & Tel. Co. v. United Electric Ry. Co., 93 Tenn. 492, 29 S. W. 
104, wherein the power in the législature to revoke a franchise is 
declared to exist in respect to domestic corporations since the con- 
stitution of 1870, and as to a foreign corporation by virtue of the 
power of exclusion from the state. 

But has this législation efîected a change in the citizenship and 
domicile of thèse foreign companies? The statutes must be inter- 
preted, if possible, without violence to the language, so as to make 
them consistent with the constitution and paramount law. This 
is the rule of both state and fédéral courts. It has often been 
decided that corporations, for the purpose of fédéral jurisdiction,. 
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Tvill be conclusively presumed to be citizens of the state creating 
them, and that they cannot migrate or change their domicile. Shaw 
V. Mining Co., 145 U, S. 444, 12 Sup. Ot. 935; Nashua & L. R. Corp. r. 
Boston & L. R. Corp., 136 U. S. 356, 10 Sup. Ct. 1004; Bank v. Earle, 
13 Pet. 519. This proposition refers, however, to the want of power 
in the corporation, of its own motion and by anything it may do, 
to effect a change in its citizenship ; for a corporation created by 
and a citizen of one state may, by appropriate législation, be cre- 
ated a corporation also of another state i^Railroad v. Vance, 96 U. 
S. 450; Memphis & C. R. Co. v. State, 107 U. S. 581, 2 Sup. Ct. 
432); or adopted as a corporation of such state, with charter and 
powers, just as organized in the state of its création (Railroad v. 
Harris, 12 Wall. 82; Railroad Co. v. Wheeler, 1 Black, 297; Mar- 
tin V. Railroad Co., 151 U. S. 677, 14 Sup. Ct. 533). It could not 
be claimed that thèse statutes invest the companies with any cor- 
porate franchises or powers, such as imply création; and, if the 
resuit insisted on has been accomplished, it is by the adoption of 
thèse corporations, as they exist under the foreign laws. In Penn- 
sylvania B. Co. v. St. Louis, A. & T. H. R. Co., 118 U. S. 290, 6 Sup. 
et. 1094, Mr. Justice Miller, delirering the opinion of the court, 
States and applies the rules of intei-pretation as follows: 

"It does not seem to admit of question that a corporation of one state, 
owning property and doing business in anotiier state, by permission of tlie lat- 
teir, does not tliereby become a citizen of this state also; and so a corporation 
of Illinois, authorized by its laws to build a railroad across the state from 
the Mississippi river to its eastern boundary, may, by the pei-mission of the 
state of Indiana, extend its road a few miles within the limits of the latter, 
or, indeed, through the entlre state, and may use and operate the Une as one 
road by the permission of the state, wlthout thereby becomlng a corporation 
or citizen of the state of Indiana. Nor does It seem to us that an act of the 
législature conferriug upon this corporation of Illinois, by its Illinois corporate 
name, such powers to enable it to use and control that part of the road within 
the state of Indiana as hâve been conferred on It by the state whlch created 
it, constitntes It a corporation of Indiana. It may not be easy in ail such cases 
to dIstiuguisU between the purpose to create a new corporation which shall 
owe its existence to the law or statute under considération and the Intent to 
enable the corporation already In existence under the laws of another state 
to exercise its functions in the state where it is so received. The latter class 
-of laws are common In authorizing Insurance companies, banliing companies, 
and others to do business in other states than those which hâve chartered 
them. To malie such a company a corporation of another state, the language 
used must imply création or adoption in such form as to confer the power 
usually exercised over such corporations by the state or by the législature, 
-îind such allegiance as a state corporation owes to Its creator. The mère grant 
of privilèges or? powers to it as an exlsting corporation, without more, does not 
do this, and do'Ès not make it a citizen of the state conferring such powers." 

In Goodlett v. Railroad, 122 U. S. 405, 7 Sup. Ct. 1254, this entire 
statement is quoted with approval as expressing the established 
doctrine on the subject. This case involved the construction of 
an act of the gênerai assembly of Tennessee applicable to the 
Louisville & Nashville Railroad Company alone, and embraced no 
•other subject. The title of the act was: "An act to incorporate 
the Louisville and Nashville Railroad Company." The act is set 
out in full in the opinion, and need not be hère repeated. Mr. Jus- 
tice Harlan, speaking for the court, said: 
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"Looklng, then, at the body of the Tennessee act of December 4, 1851, we 
flnd no langnage clearly evinclng a purpose to create a new corporation, or 
to adopt one of another state, In such form as to establlsh the same relations, 
In law, between the latter corporation and the state of Tennessee, as would 
exist In the case of one created by that state. The act grants to a named 
Company, 'Incorporated by the législature of Kentucky,' a right of way, with- 
In deslgnated limits, for the construction of a rallroad, with-all the rights, 
powers, and privilèges Ih Its original and aœended charter, 'except as furtber 
pTovided In this act' The remaining sections of the act are, in form, addi- 
tions and altérations of the charter of the Kentuclîy corporation; but. In ef- 
fect, they only prescribe the terms and conditions upon which that corpora- 
tion was glven the right of way, and permltted to construct a rallroad and ex- 
ercise its powers In Tennessee." 

And further on: 

"Taking the whole of that act together, we are satisfled that It was not wlth- 
In the mind of the législature of Tennessee to create a new corporation, but 
only to give the assent of that state to the exercise by the défendant, within 
her limits, and subject to certain conditions, of some of the powers granted 
to It by the state creating It Thls construction Is not. If indeed It could be, 
affected by the subséquent législation of Tennessee. While the titles of the 
acts of January 10, 1852, December 15, 1855, and March 20, 1858, give some 
slight support to the position taken by the plalntiff, the acts themselves do 
not mllitate against the conclusions hère expressed. In légal effeet, they only 
Impose other terms and conditions than those prescribed in the original act 
upon the exercise by the défendant, within Tennessee, of the powers and 
privilèges conferred by Its charter, as granted by Kentucky. Upon the au- 
thority of the cases cited, and for the reasons hereln stated, we are of the 
opinion that the Louisville and NashvlUe Rallroad Company Is a corpora- 
tion of Kentucky, and not of Tennesee, and, consequently, that the action was 
removable, upon its pétition and bond, Into the circuit court of the United 
States." 

A critîcal analysis of the act is made, the previous casea 
reviewed, and the opinion ia an instructive one. It is sufficient 
now to say that I think the act went much further to support the 
contention that the corporation had been adopted or created 
a corporation of Tennessee than the législation now under consid- 
ération. 

In ail the cases examined, the question arose In référence to a 
particular statute applicable to a named company only, as distin- 
guished from a gênerai act or acts of the character now in ques- 
tion. It would seem that such distinction has a material bearing 
on the interprétation. In respect to a spécial act passed in regard 
to an existing company whose powers and purposes are well known, 
the gênerai assembly might well be understood as intending to 
make such company a domestic corporation, and invest it with 
rights as such; while a similar law extending to ail' corporations 
existing or hereafter created would not justify such conclusion. 
Under the gênerai law, nothing could be known as to the spécial 
powers or ^jects of thé companies to be thus made corporations 
and citizeps of the state. The doctrine of the cases of Pennsyl- 
vania B. Co. v. St Louis, A. & T. H. E. Co. and Goodlett v. Kail- 
road is to the eSect that a statute of the character now considered will 
not be held to create or adopt a corporation as distinguished from 
granting license or authority, unless the purpose to do so is evinced 
In clear and ujunistakable terms, so that the act must necessarily 
be so construed. And this was said in respect to a spécial or par- 
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HonTar statute In th.e sensé above indicated. Thla and ail the 
cases are to the effect that a mère déclaration în the title or bodj 
of the act is not sufScient to make the foreign corporation also a 
domestic one, nor can the mère use of gênerai terms do so. ïhe 
efBcient and operative terms of the act must>be sufflcient in force 
and effect to accomplish the resuit. It requirea more than a for- 
mal, gênerai statement. Taking thèse acts together, and looking 
at them as a whole, I iMnk the purpose and effect were to subject 
thèse corporations to the jurisdiction and process of the state 
courts as domestio ones, to bring them within the power of taxa- 
tion, and that there was no purpose beyond this, except the main 
purpose which the act, in section 7, déclares for itself. If the pur- 
pose was to make thèse companies corporations of this state, I 
think the législation falls short of giving effect to such purpose. 
Any gênerai or formai terms and phrases in the act are limited 
and restrained by spécifie terms in the same section, and by the 
gênerai effect and purpose of the acts taken as a whole, and this 
rule applies particularly to section 3 of the original and section 4 
of the amendatory act. No reason can be assigned for an inten- 
tion by the gênerai assembly to do more than Siis, unless it was 
to defeat jurisdiction of the United States courts, and this would 
be to impute to the acts a purpose which would render them invaJid 
if expressed. Southern Pac. Co. v. Denton, 146 U. S. 202, 13 Sup. 
et 44; Barron v. Burnside, 121 U. S. 186, 7 Sup. Ct. 931. 

I am aware that my predecessor, the Honorable D. M. Key, in 
cases inrolving this question, uniformly held that this législation 
had effected no change in the citizenship of the foreign corpora- 
tions, and had left fédéral jurisdiction unaflected. It is well known 
that Judge Key gave to questions of jurisdiction the most con- 
eervative, thoughtful considération, and this, with his long expéri- 
ence and eminence as a judge, both state and fédéral, give to his 
opinion great weight in the détermination of the question. 

In view of what has been said, and upon the authority of the 
cases cited, as well as the cases of Nashua & L. B. Corp. v. Boston 
& L. E. Corp., 136 U. S. 356, 10 Sup. Ct 1004, and Martin v. Rail- 
road Co., 151 U. S. 673, 14 Sup. Ct 533, I am of the opinion that 
the case was properly removed to this court, and the motion to 
remand is therefore overniled. 



PRICE V. LEHIGH VAL. E. CO. 

(Circuit Court, N. D. New York. January 28, 1895.) 

Removai. of Causes— Time of Application. 

When the tlme allowed by the laws of the state to défendant to an- 
swer has explred, without légal extension, the rlght of removal Is lost, al- 
though there is an understanding between the parties for an extension 
of the time to answer, for their mutual convenience, and although the state 
court bas power to enlarge such time, or to open defendant's default and 
receive an answer. 

This was an action by Charles L. Price against the Lehigh Valley 
Bailroad Company, brought in a court of the state of New York, 
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and removed by défendant to the United States circuit court, 
Plaintiff moved to remand. 

Herbert Priée, for plaintifE. 
Taber & Brainard, for défendant 

COXE, District Judge. When the défendant permitted tbe 2(y 
days allowed by the New York Code of Civil Procédure to expire 
without légal extension it lost the right to remove. The défend- 
ant was required "by the laws of the state" to answer the com- 
plaint on or before October 19, 1894. Assuming that the language 
of the removal act "or the rule of the state court" (25 Stat. 433, 
435) is applicable where the time to answer is fixed by the laws 
of the state, it does not aid the défendant. The time to answer 
was not extended by a rule of the state court. It was extended pur- 
suant to an understanding between the parties for their mutual 
convenience. Oral stipulations of this kind are not recognized. 
Rule 11, N.Y. Sup. Ct; Leese v. Schermerhorn, 3 How. Pr. 63; 
Broome v. Wellington, 1 Sandf. 664. In légal contemplation it was 
as if a default existed after October 19th, and, although the state 
court was clothed with power to enlarge the time and even to open 
a default and reçoive defendant's answer, it had no power to 
i-evive a right once lost by noncompliance with the statute. The 
removal on December 13th was too late. It was sanctioned nei- 
ther by statute nor by rule. Doyle v. Beaupré, 39 Fed. 289, and 
cases cited; Austin v. Gagan, Id. 626; Delbanco v. Singletary, 40 
Fed. 177; Velie v. Accident Co., Id. 545; Daugherty v. Telegraph 
Go., 61 Fed. 138; Spangler v. Railroad Co., 42 Fed. 305; Bowers v. 
Suprême Council, 45 Fed. 81. Remand granted. 



RHINO T. EMBRÏ et aL 

(Circuit Court, S. D. Ohio, W. D. January 12, 1895.) 

No. 4,595. 

1. Bquitt — Cancbllation of Dbtîd— Inadbquacy of Considebation. 

A bill to set aside a deed alleged tliat it was procured fi-om the grantor 
"for the grossly inadéquate considération of $3,000, no portion of which" 
was ever paid to him, "or to any otlier person for his use," and that the 
real estate so conveyed "was soon thereafter sold for more than eight 
times" that amount. Hdd, that insufficiency of considération was not 
shown, it appcaring that tlie transaction was tietween mother and son, 
either of whom would hâve beeu the helr of the other dying intestate, 
and that the property, being In a city, mlght fluctuate largely in value in 
a short time, the time of the subseci\ient sale not being stated, 

S. JuDGMENT— Relief on Gkohnd of Fraud — Accounting for Phoceeds dp 
SAI.E8 OF Décèdent' a Real Estate. 

Real estate of a décèdent was sold on regular proceedings in a probate 
court for such sale for payment of his debts. ïhe sales were duly con- 
fli'med, and distribution of the proceeds was mafle, by judgrnents of that 
court, having fuU jurisdiction. Hdd, that one claiming under parties to 
those proceedings could not maintain a bill seeking to hold others who 
had received the proceeds accountable therefor, on the ground of fraud 
and collusion, without first setting aside the judgrnents, which could not 
be doue in such a collatéral proceeding. 
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-8. Limitation of Actions— Effect of Fraud— Notice from Eecokds. 

A bill charging fraud and collusion by a testatrix and a devisee under 
her will, in procurlng from an Intestate, under whom complainant claimed, 
a deed of certain land to said testatrix for an inadéquate considération, 
and In procuring land in which said intestate had an interest to be sold 
in proceedings in the.probate court, and In the making and acceptance 
of devises and bectuests contained in the will, and in other transactions, 
and asking for the cancellation of said deed and an accountlng of the 
proceeds of the intestate's estate in the hands of the devisees of said 
testatrix and of their grantees, was filed after the time within which 
coEûplainant was entltled by statute to bring an action to contest the valid- 
ity of the will. Held, that the bill could not be maintalned without any 
averment that complainant made or caused to be made the slightest in- 
quiry in regard to the transactions complalned of, as the deed and wlll 
were of record, and the records thereof were relied on by complainant 
to support hls allégations of fraud, and to charge the devisees' grantees 
with notice of the frauds, and the record of the probate court gave full 
information as to the proceedings thereln, even tbough the papers in the 
case were, as alleged, o£C the files. 

Thia was a suit by Gustaviis F. Bhino against Thomas J. Emery, 
John J. Emery, William G. Eoberts, trustée under the will of Eliza 
A. Berry; and in his own right, Howard G. Hollister, as executor 
of Eliza A. Berry, Sarah A. Weller, and M. E. Sperry, to set aside 
certain transactions on the ground of fraud, and for an accounting. 
Demurrersby défendants to the bill for insufflciency were sustained, 
and an amended bill was filed, in which Hollister was not made a 
défendant. Défendant John J. Emery was not serv^ed with process. 
Défendants Thomas J. Emery, William G. Roberts, and Sarah A. 
Weller demurred to the amended bill. 

The allégations of the amended bill were as follows: 

Your orator complains and says that one James Berry intermarried with 
one Rachel Rolston; and that there were bovn of said maiTiage three children, 
to wit, James Berry, an only son, and two daughters, Nancy Berry and Betsy 
Berry; and that the said Nancy Berry and Betsy Berry both died without 
issue; and that the said James Berry, the son of the said James Berry and 
Rachel Berry, whose maiden name was Rolston, intermarried with one Eliza 
A. Rhino, a daughter of Abram Rhino and Catherine Rhino, whose maiden 
name was Catherine Boyd; and the said James Berry, who intermarried with 
Eliza A. Rhino, as aforesald, departed this life, testate, in Hamilton county, 

Ohio, on the day of , A. D. 1S64, leaving, him surviving, his relict, 

Eliza A. Berry, and two children born of the marriage last aforesaid, to wit, 
a son, James Berry, and a daughter, Kate B. Berry, as his next of liin and 
sole heirs at law; and the said Kate B. Berry intermarried with one Robert 
Brady, whom she survived, and died testate, without issue, July, A. D. 1882; 
and the said Eliza A. Berry, rolict of the said James Berry, died testate, on 

the day of , A. D. 1886; ànd the said James Berry died intestate, 

without issue, and unmarried, May 13, A. D. 1891, and at the time of the 
death of the said James Berry, last aforesaid, to wit, on the 13th day of May, 
A. D. 1891, the blood of the Berrys and Rolstons, his ancestors, on the pater- 
nal line, became extinct 

And your orator further says that, at the time of the death of the said 
James Berry, the son of James Berry and Eliza A. Berry, aforesaid, to wit, 
on the 13th day of May, A. D. 1891, your orator, Gustavus F. Rhino, and 
the défendant M. E. Sperry, were the nearest of liin and sole heirs at law of 
the said James Berry, last aforesaid, of the name or family of Rhino; that is 
to say, your orator was the only son and the said M. B. Sperry was the only 
daughter of John Rhino, a son of Abram Rhino and Catherine Rhino, whose 
maiden uame was Catherine Boyd, as aforesaid, which said John. Rhino, then 
deceaseâ, in nis lifetime was the brother of the said Eliza A. Berry, a daugh- 
ter of the said Abram Rhino and Catherine Rhino, whose maiden name was 
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Catherine Boyd, as aforesald, and whlch sald Eliza A. Berry was the mother 
of the sald James Berry, aforesald, who dled May 13, A. D. 1891; so that 
your orator, Gustavus F. Rhlno, and the Bald défendant M. B. Sperry, stood 
in the relatlonship of first cousins to the sald James Berry last deceased, as 
aforesald, and so your orator, as helr at law and next of kin. became enti- 
tled upon the death of the said James Berry, on the 13th day of May, A. D. 
1891, as aforesald, to one molety of the estate, real, personal, and mixed, 
which the said James Berry was selsed of or entitled to at hls death, by vir- 
tue of the statute In such case made and provided; the other children of the 
said Abram Rhlno and Catherine Rhlno, whose malden name was Boyd, as 
aforesald, to wit, Jefferson Rhlno, who In hls Ufetime was a brother of the 
said Eliza A. Berry, and Prudence Rhlno, who in her lifetlme was a sister 
of the said Eliza A. Berry, having each departed thls life without leaving 
any lawful Issue. 

Your orator further says that the sald James Berry, the son of the said 
James Berry and Rachel Berry, whose maiden name was Rolston, as afore- 
sald, at the time of his death, was selsed of an estate In fee simple In the 
lands and tenements situate In the city of Cincinnati, Hamllton county, Ohio, 
and described as follows, to wit: "AU that certain lot of ground, with the 
improvements thereon, in the city of Cincinnati, state and county aforesald, 
situate on the north slde of Centre (now Longworth) stxeet, commenclng 72 
feet and 6 inches west from the northwest corner of Race and Centre (or 
Longworth) street, at the southwest corner of lot No. 103, aud running north- 
wardly with the Une of said lot 82 feet to a 10-foot alley; thence west, with 
said alley, 27 feet; thence south, at right anges, 82 feet, to Centre (now Long- 
worth) street; thence east, with Centre street, 27 feet, to the place of be- 
ginnlng. • * ♦ Also, the real estate foUowing, to wit: AU that certain lot 
or parcel of land situate, lying, and belng in the city of Cincinnati, county of 
HamUton, and state of Ohio, on the northwest corner of Water and Race 
streets, frontlng on Water street 49% feet (or half the width of a full lot), 
and on Race street from said corner to Benjamin Llttle's brick house 26 feet, 
be the same more or less, and extending back so far as to form rlght angles 
with the Unes of said parcel of ground; being part of lot numbered on the gên- 
erai plan of sald city 413, belng the same premises conveyed to James Berry 
by Richard Air, sherlff of Hamllton county, Ohio. Also, the real estate fol- 
io wing, to wit: AU that certain lot of land in the city of Cincinnati, in the 
western part thereof, frontlng on the south slde of Thlrd street 22 feet, and 
running back to a 10-foot alley; being the only lot between James Ferrls' 
lot, heretofore purchased by him from Harrison, and the lot reserved by sald 
Harrison for hlmself, and belng the same lot conveyed to James Hindman 
by Richard Harrison by deed recorded in Book No. 65, page 234, Hamilton 
County Records, and belng the same premises conveyed by said Hindman to 
sald James Berry." 

Your orator further says that the sald James Berry dled possessed of con- 
sidérable property, and by hls wlU be appolnted and constituted his sald 
relict, Eliza A. Berry, his executrix, without bond, provided she remalned sin- 
gle and never marrled, and devlsed to her a life estate in ail of said real 
estate of whlch he so died selsed and possessed as aforesald, and bequeathed 
to her, absolutely, ail hls Personal estate. And, by said last wUl and testament, 
the said James Berry devlsed the remalnder of his said real estate, expectant 
upon the détermination of the life estate therein devlsed to his said relict 
Eliza A. Berry, to his two children, the said James Berry and Kate E. Berry, 
and provided also that In case of the death of either of hls said chUdren, 
surviving hls said relict, Eliza A. Berry, the surviving chlld should take the 
portion of the one so dying; and he also provided by his said will that his 
said relict, Eliza A. Berry, should hâve power and authority to sell and 
dispose of ail of his said real estate, or any part thereof, for the sole pur- 
pose of paying the debts of the sald testator, James Berry, aforesald, ail of 
which will more fuUy and at large appear by a certified copy of sald will, 
herewith flled, and made part of thls bill, marked "Exhibit A." 

Your orator further says that the said Eliza A. Berry quallûed as executrix 
under the last will and testament of her said husband, the sald James Berry, 
and proceeded to admlnister upon the estate of her said husband, James Berry, 
deceased, and paid ofC the indebtedness of the estate, which was small, wlthin 
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the flye years next ensuing after the death of the said James Berry, as your 
orator Is advised and charges the fact to be. 

Your orator further says that Kate E. Brady, the daughter of the sald James 
Berry and Ellza A. Berry, in the month of July, A. D. 1882, died, testate, 
leaving her sald mother, Eliza A. Berry, and her said brother, James Berry, 
her survlving, and, by her last will and testament, devised, among other 
thlnès, ail her real estate to her mother, Bliza A. Berry; and that the said 
défendant William G. Roberts, as her coxinsel, drafted her said last will and 
testament, and was one of the attesting witnesses thereto, ail of which will 
more fully and at large appear by a certifled copy of said will, herewith flled, 
and made part hereof, marked "Exbibit B." 

Your orator further says that the sald Intestate, James Berry, the only son 
of the said James Berry and Bliza A. Berry, was from bis early infancy, and 
during the whole period of bis life, a person of unsound mind, and of weak 
understanding, and whoUy incapable at any period of bis life of transacting 
any business by reason of bis mental incapacity and imbecility; and that 
upon the death of the sald Kate E. Brady, in the month of July, A. D. 1882, 
who, while living, had been a barrier to the perpétration of the f rauds herein- 
after meutioned, the said défendant William G. Roberts and the said Eliza 
A. Berry, his mother, immediately combined and confederated for the fraud- 
nlent purpose of securing the title to the said real estate derived by the said 
intestate from the will of bis father, James Berry, the son of the sald James 
Berry and Kachel Berry, whose maiden name was Rolston, and depriving 
the said intestate, James Berry, of the same, in order that they themselves 
might appropriate the property of the sald James Berry to their own exclu- 
sive use and benefit, as in fact they thereafter did, as will appear hereinafter 
In this bill. 

Your orator further says that in the month of August, A. D. 1882, the said 
Eliza A. Berry had much passed her three score years and ten, and that her 
son, the said James Berry, was verging to the âge of 40 years, and that the 
said Eliza A. Berry had a life estate in ail the real estate of which her said 
husband, James Berry, died seised, and which is fully set forth and de- 
scribed in bis said last will and testament, and that the said James Berry, 
her son, was at that time whoUy without fortune or estate, except his fee- 
simple interest in the whole of said real estate, expectant upon the death 
of his mother, Ellza A. Berry, which at her advanced âge, in the natural 
order of things, would soon drop and fall into possession; yet your orator says 
that the said William G. Roberts, as the légal adviser of the said Eliza A, 
Berry, and a person having great influence over her, acting in concert with the 
said Eliza A. Berry, and influencing her, they together, on the 21st day of 
August, A. D. 1882, frauduiently procured a deed from the said James Berry, 
who at the time was a person of unsound mind, conveying ail of said real 
estate to the said Eliza A. Berry, for the grossly inadéquate considération of 
$3,000, no portion of which said sum was ever paid to the said James Berry 
or to any other person for bis use, and the said Roberts both drafted the said 
deed of conveyance and signed the same as one of the attesting witnesses, 
ail of which will more fully and at large appear by a certifled copy of said 
deed, herewith flled, and made part hereof, marked "Exhibit 0." The said 
real estate so conveyed as aforesaid was soon thereafter sold for more than 
elght times the amount of the said $3,000, as will hereinafter appear. 

Your orator further says that on the 13th day of April, A. D. 1885, the said 
William G. Roberts and Eliza A. Berry procured an order from the probate 
court of Hamllton county, Ohio, appointing the said William G. Roberts stat- 
ntory guardlan of the sald James Berry, who had then attained the âge of 
42 years, ail of which will more fully and at large appear by a certifled copy 
of said order, herewith flled, and made part of this bill, marked "Exhib- 
it, D." 

And your orator further says that on the 16th day of April, A. D. 1885, 
the said Eliza A. Berry, as executrlx of the estate of the said James Berry, 
deceased, in furtherance of her fraudulent scheme, and under the fraudulent 
prêteuse of paying the debts of the testator, the said James Berry, deceased, 
Instltuted suit In the probate court of Hamilton county, Ohio, against her- 
self and against her son, tbe said James Berry, and against the sald William 
G. Roberts, guardlan of her said son, James Berry, for the purpose of seUlng 
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part ot sâld real estate, under the pretense of paying the debts of the testa- 
tor, tbe sald James Berry, deceased, ail of which had been pâid or barred by 
the statute of limitations long prior thereto; and that on the 18tU day of 
April, A. D. 1885, she obtained a judgment for the sale of sald lands, long 
after her powér to sell had become Inoperative, and soon thereafter, to wit, 
on the 6th day of May, A. D. 1885, obtained an order conflrming said sale, 
and ordering deeds conveylng to the purehasers the sald lands so sold nnder 
the Irregular and void proceedlngs in sald suit, and the said William G. Rob- 
€rts acted as one of the attorneys of record in said suit for the said Eliza A. 
Berry, and rendered ail the active service for her in the several characters 
in which she there appeared. Said suit was numbered on the docket of the 
probate court No. 3,943. And the pleadlngs therein, after diligent search, at 
the time of the institution of thls suit, and for many months prior tliereto, 
appeared to hâve been lost, mislald, or abstracted from the files of the said 
probate court, and the same so remained ofï the files of said court and out of 
the custody of said court until the month of March, A. D. 1894, when the same 
were discovered, and found to be in the hands and possession of the défend- 
ant William G. Roberts, who ail the tlme slnce the institution of this suit 
had knowledge of their whereabouts and your orator's désire for thelr In- 
spection. 

Your orator further says that, by the pétition in sald suit for the sale of 
sald real estate, it appears upon the face of the pétition that ail the pre- 
tended debts of the said James Berry, vfho had departed this life more than 
21 years prior to the filing of the pétition in said suit, had been barred by 
the statute of limitations, and the power of sale of said executrix had become 
inoperative in the matter of the sale of said lands for the payment of debts. 

Your orator further says that, among the clalms in said suit, which was 
recognized and enforced as a debt of the said testator, James Berry, was a 
fraudulent, flctitious, and unreal note, pretended to bave been executed by 
said Eliza A. Berry and the said James Bèrry, her son, and the said Kate E. 
Brady, her daughter, to one Henry Schwener, for the sum of $3,000, due three 
years after date, bearing interest at the rate of 7% per annum, together wlth 
six Interest-bearing notes, each for the sum of S105, to secure the payment 
of the Interest on sald pretended note for $3,000. Sald pretended note, to- 
gether with the Indorsements thereon, Is expressed in the words and figures 
foUowing, to wit: 

"$3,000. Cincinnati, March 4, 1880. 

"Three years after date, we or either of us promise to pay to the order of 
Henry Schwener $3,000, with interest from date and until paid at the rate 
of 7% per annum, payable half-yearly, secured by mortgage, value received, 
but the interest to date of maturity bas been provided for by six notes, of 
even date herewith, for $105 each, made by us payable to the order of said 
Schwener in 6, 12, 18, 24, 30, & 36 months after date, respectively; and it 
is agreed by us that, in case of default of payment of any one of said interest 
notes at maturity, this note for $3,000, the principal, shall be considered as 
due, payable, and collectible, and the mortgage securing the same foreclosable 
Immédiate!? after any such default. 

her 
"Eliza A. X Berry. 

mark. 
"James Berry. 
"Catherine E. Brady. 
"Attest: G. A, Kebler." 

Indorsed: 

"$3,087. Without recourse on me In any event whatever. 

"Henry Schwener. 

"$3,087.00. cm., 0., Feb. 3, A. D. 1887. 

"Received of Howard C. Hollister, exécuter of last wiU and testament of 
Eliza A. Berry, deceased, the sum of three thousand and eighty-seven dollars, 
in fuU for the balance of principal and interest of the withln note and mort- 
gage, paid No. 1,757. of H. R. & H., Attys. 

"Kebler, Roelker & Jelke, Attys." 
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And your orator further says that, to secure the payment of said frauda- 
ient, pretended, flctitious, and unreal notes above mentioned, a pretended, 
fictitlous, fraudulent, and unreal mortgage was executed to the said Henry 
Schwener on the Longworth street property hereinabove described, bearing 
date March 4, A. D. 1880, ail of which will more fuUy and at lajge appear 
by a copy of said pétition, herewith filed, and made part hereof, marked "Bx- 
hibit Berry," and by a copy of said mortgage, herewith filed, and made part 
hereof, marked "Exhibit Schwener." 

Your orator further says that the said Eliza A. Berry, In her llfetime, 
sometimes alleged and pretended, and the said défendant William G. Eoberts 
and the Bmery défendants and the défendant Sarah A. Weller now allège 
and prétend, that, prior to his death, the said testator, James Berry, executed 
and delivered a note to one H. E. Alexander for the sum of $3,000, bearing 
intei-est at the rate of 7% per annum, and, to secure the payment of the same, 
executed a mortgage upon the said Longworth street property aforesald for 
said amount, and that said note and mortgage remained unpaid, and that 
the said Schwener note and mortgage were executed to raise money to pay 
off said note and mortgage to said Alexander, and that the same were so 
paid by the money borrowed from the said Schwener, and that said Schwener, 
having possession of said notes and mortgage executed to him by the said 
Eliza A. Beriy, James Berry, and Catherine E. Brady, indorsed and trans- 
ferred the same without recourse, and that the said Schwener was a man 
of large means, engaged in the business of buying and seUing notes and 
mortgages; whereas your orator charges the contrary thereof to be the truth, 
and says that the said mortgage to said Alexander had long been paid prior to 
the said suit instituted by the said Eliza A. Berry on the 16th day of Aprll, 
A. D. 1885, for the payment of debts of the said testator, and that the said 
Eliza A. Berry, James Berry, and Kate B. Brady never borrowed any money 
whatever from the said Henry Schwener, nor obtained anything whatever 
of value from him, and that the said Henry Schwener never loaned them any 
money whatever or advanced to them anything of value whatever, and that 
the said Schwener never indorsed and transferred said notes without recourse 
or in any other manner, and that he never had the possession of said note 
and mortgage at any time, and that he never knew of their existence, and 
that he never knew or met the said Eliza A. Berry or Catherine E. Brady or 
James Berry, and that he never received any money by reason of or on ac- 
count of said notes and mortgage, and tliat he was not a man of large means. 
and that he did not deal in buying and selling notes and mortgages, but, on 
the contrary, was a bookkeeper, on a salary, for the flrm of F. Jellte & Son, 
at No. 47 Walnut street, Cincinnati, and the said Schwener was a man of 
smaU means, who could not at any time hâve loaned the sum of $3,000 afore- 
sald, and never did so loan the said sum of $3,000 to the said Eliza A. Berry, 
.Tames Berry, and Catherine E. Brady, or to any one of them, and that no 
money as proceeds of said fraudulent, flctitious, and unreal note and mort- 
gage was ever paid to the said H. E. Alexander. 

Your orator further says that the mortgage to H. E. Alexander was on the 
lOth day of March, 18G3, executed by the said James Berry and the said Eliza 
A. Berry, his wlfe, on the said Longworth street property above mentioned, 
to secure a note for $3,000, due one year after date, with interest at 7% per 
annum, and at the time of tlie institution of said suit by Eliza A. Berry for 
the sale of lands, as aforesaid, 22 years, 1 month, and 6 days had elapsed 
slnce the making and signing of said note and mortgage, and the power of 
said Eliza A. Berry to sell under the will had become inoperative, the debt 
having long since been paid, and presumably barred by the statute of limita- 
tions, ail of which will more fully and at lar^e appear by an office copy of 
said mortgage, herewith filed, and made part hereof, marked "Exhibit Alex- 
ander," 

Your orator further says that on the 23d day of August, A. D. 1886, the 
said Eliza A. Berry made her last will and testament, and the same was 
drafted by the said défendant William G. Koberts, and that she soon there- 
after departed this life, and that on the 9th day of Septemb{>r of said year 
the same was duly admitted to probate in Hamllton county, Ohio, and by her 
eaid last wiU and testament she appolnted the said défendant William G. 
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Roberts trastee unâer sald wlU, and also devisee, and that he, the sald Rob- 
erts, was one of the attesting witnesses to said will, and Howard C. HolUs- 
ter, a member of the law firm of which said Roberts was also a member, 
was appointed exécuter of her said will by the said Eliza A. Berry, at the in- 
stance of said William G. Roberts, and there came into hls bands, as ex- 
ecutor, varions sums of money which he as exeeutor duly turned over to the 
said William Q. Roberts, trustée and devisee, as aforesaid. 

Your orator further says that, under the suit above mentioned for the sale 
of lands, there was about ¥12,000 realized from said fraudulent sales; and 
that there came into the hands of the executCH- $8,120.64, part of the proceeds 
of said sale; and that no part of said moneys was at any time accounted for 
or paid over to the sald James Berry, In bis lifetime, by said William G. 
Roberts, trustée as aforesaid, 

Your orator further says that the said Eliza A. Berry, by her last will 
and testament, after making some provision for the support and maintenance 
of her said son, James Berry, among other things devised and bectueathed 
to the said William G. Roberts and Sa,rah A. Weller ail of her said estate, to 
be equally dlvided by them at the death of her said son, ail of which will 
appear more fully and at large by a certifled copy of sald last will and testa- 
ment, herewith filed, and made part hereof, marked "Exhibit B." 

Your orator further says that the sald William G. Roberts, with a full 
Icnowledge of the provisions of the last wiU and testament of the said James 
Berry, and of the demented condition of the son, the sald James Berry, 
and the fraud practieed upon the latter by the deed above mentioned 
which was procured from him, conveying his expectancy Iç his father's es- 
tate to his mother, Eliza A. Berry, yet, nevertheless, accepted the devises 
and bequests under the last will and testament of the said Eliza A. Berry 
and of the trust conferred upon him by the said wUl, in fraud of the rights 
of the said intestate, James Berry. 

Your orator further says that on the 9th day of September, A. D. 1890. 
the said William G. Roberts, as guardian of the said James Berry, procured 
an order of the probate court of Hamilton county, Ohio, founded upon his 
own affidavit, commltting the said James Berry as an insane person to the 
asylum for the insane at Longvlew, Hamilton county, Ohlb, where the said 
James Berry, on the 13th day of May, A. D. 1891, departed thls llfe, at which 
time your orator and the said M. E. Sperry, as next of kin and sole heirs at 
law of the said intestate, James Berry, became entitled upon his death, in 
equal moietles, each of the estate of the said James Berry, real, personal, and 
mixed, by virtue of the statute in such case made and provided. 

Your orator further says that at the time of the death of the sald intes- 
tate, James Berry, there remained, unconsumed and undisposed of, a valuable 
parcel of land, on the north side of Longworth street, between Race and Elm 
streets, now knowu as "No. 48 Longworth Street," and also a considérable 
amount of money, proceeds of the sale of said lands; and that the said Wil- 
liam G. Roberts, as trustée and devlsee of the last will and testament ot 
the said Eliza A. Berry, together wlth his wife, Annie M. Roberts, and the 
sald Sarah A. Weller, by deed bearing date December 8, 1891, in considération 
of the sum of $16,700, sold and conveyed the said real estate to the said 
Thomas J. Emery and the sald John J. Emery, ail of which wiU more fully 
and at large appear by a certifled copy of said deed, herewith flled, and made 
part hereof, marked "Exhibit F"; and that if said money for the purchase 
of said lands was paid by the sald Emery défendants to the said Roberts, 
as trustée and devlsee as aforesaid, he now holds the same in trust for yoiff 
orator and the said M. E. Sperry, the heirs at law of the said intestate, James 
Berry. 

Your orator further says that the said William G. Roberts, as trustée under 
the will of said Eliza A. Berry, flled his final account in the probate court of 
Hamilton county; and that the same, on the 3d day of November, A. D. 
1891, was allowed and conflrmed; and that in sald account he flled, as of date 
September the 22d, A. D. 1891, what purports to be a settlement in full 
as trustée with the said Sarah A, Weller, as devisee and legatee under the 
last will and testament of the said Eliza A. Berry. Said settlement Is ex- 
pressed in the words and figures foUowlng, to wit: 
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"Cm., O., Sept. 22, A. D. 1891. 
"Recd. of W. G. Roberts, trustée under the wlll of Bliza A. Berry, dec., the 
sum of $600, In cash, In full for my share of the personal estate and property 
and proceeds thereof, and the rents and issues received by him; and this is a 
final settlement with him as such devisee and legatee under the will of said 
deceased. ' 

her 

"Mrs. Sarah A. X Weller. 
mark. 
■vV^itness: Nellie G. Robinson." 

Your orator further says that he belleves and charges the fact to be that the 
said Emery défendants hâve not paid the said $16,700, purehase money, to 
the said Roberts, but that they hâve some secret understanding by which 
said payinent is deferred, and th.at a trust of some Icind or nature now sub- 
sists between them, and that the said Sarah A. Weller has not received any 
portion of the said $16,700, proceeds of sale, as alleged. 

Your orator further says that ail of the frauds alleged in this his amended 
biU, hereinabove enumerated, hâve been discovered by him within four years 
next before the Institution of this suit, except such as hâve been discovered 
in the présent month of Mareh, since the retum of the papers in said suit No. 
3,943. 

Your orator fmther says that the said défendants Thomas J. Emery and 
John J. Emery, at the time of their purehase of said Longworth street prop- 
erty, were in a position to know, and did know, the provisions of the will 
of the said .Tames Berry, and of the demented condition of his son, James 
Berry, the intestate, and that the said Eliza A. Berry had but a life estate in 
the lands whereof tiie said testator dled seised, and that the power to seU un- 
der said will alone for the payment of the said testator's debts, and of the 
fact that there were no debts of the testator remalning unpaid at the 
time of the institution of said suit aforesaid, for the pretended payment of 
debts, more than 21 years after the death of the testator; and they likewise 
had notice of the irregular and void proceedings in said suit, as référence 
to the proceedings therein will show, and that the défendant William G. 
Roberts was the attomey for the said Eliza A. Berry in the institution and 
conductlng of said suit, and at the same time guardian for the said intestate, 
also a défendant in said suit, and that the said Roberts represented ail par- 
ties to said suit, himself, as guardian, belng a party, and that the relation of 
parent and child existed between the said Eliza A. Berry and the said intes- 
tate, James Berry, and that the relation of trustée and cestui que trust also 
existed between the said William G. Roberts and the intestate, James Berry, 
and that said Roberts in said suit represented ail Interests, as attorney, of 
the parties to said suit, being the said Eliza A. Berry, both plaintiff and de- 
fendant, in her différent charaeters, and the said William G. Roberts, as 
guardian of the said intestate, James Berry, and they also had notice that the 
said intestate, James Berry, had, but a short tim© before the institution of 
said suit, conveyed his expectancy as sole heir at law in aU the real estate 
of which his said father died seised, to his mother, the said Eliza A. Berry, 
for the grossly inadéquate considération of |3,000, no part of which was ever 
paid to him, and that one parcel of said real estate alone was sold to the said 
Emery défendants soon after the death of the said intestate, James Berry, for 
the sum of $16,700, and that the other two parcels of said land were sold 
under the proceedings in said suit for about $12,000; and the said Emery 
défendants also had notice of the Schwener note and mortgage above men- 
tloned, and of the Alexander mortgage above mentioned, and of the will of 
the said Eliza A. Berry, drafted and attested by the said William G. Roberts, 
who was made and constituted under said will both trustée and devisee, and 
of the adjudication of lunacy aforesaid against the said intestate, James 
Berry, and that he was, from the cradle to the grave, an imbécile, wholly 
incapable of making a deed; and they also had notice that the said Roberts 
had accepted the devises and bequests, along with the trust under the said 
will of Eliza A. Berry, with a full knowledge of the frauds perpetrated upon 
the said intestate, James Berry, and of the fact that the said William G. 
Roberts was an active participant with the said Eliza A. Berry In ail her acts 
v,6oF.no.8— 53 
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and âoin^ fa the perpétration bf the said frauds upon the said intestate, 
James Berry, and, further, that the said Roberts, by undue Influence, had per- 
petrated a fraud upon the said Ellza A. Berry, an aged and ignorant woman. 
In obtalnlng from her the testamentary dispositions in hls favor, contained 
in her said last will and testament, in fraud of the rights of the heirs at 
law, your orator and the said M. E. Sperry, the nearest of kin and next of 
blood to the said intestate, James Berry. 

The prayer of the amended bill was as follows: 

Your orator prays that the said défendants William G. Eoberts, trustée 
under the will of Eliza A. Berry, and in his own right, and the said Sarah A. 
Weller, may be compelled to render a full and perfect account of the estate 
of the intestate, James Berry, whlch came into their hands; and that they 
be charged with the amount of ail money pald into the hands of William G. 
Roberts by Howard C. HoUister, as executor of Eliza A. Berry, and divlded 
between them, with interest thereon, from the tlme the same came into their 
hands, respectlvely; and that the deed from the said James Berry to Ellza 
A. Berry be resclnded, canceled, and annulled for fraud; and that the said 
William G. Roberts and Sarah A. Weller be adjudged volunteers, and held 
as ti'ustees for whatever amount of money or other property belonging to the 
estate of the intestate, James Berry, that may hâve corne into their hands 
through the aets and doings of Eliza A. Berry during her lifetime and under 
her said wlll; and that the said deed' from the said William 6. Roberts and 
wife and Sarah A. Weller, executed to the said Thomas Emery and John J. 
Emery, be canceled, resclnded, and held for naught; and that the said 
Thomas J. Emery and John J. Emery be required to account for the rents 
and profits of the said lands since the date of the said conveyance to them, 
and during their possession and enjoyment of them; and that your orator shaU 
hâve, generally, such other and further relief as the nature of his case may 
require. 

Blackburn, Hounshell & Rhyno, for complainant 
Herbert Jenney, for défendant. 

SAGE, District Judge. The suit is, in substance, to set aside 
certain transactions, on the ground of alleged fraud. The considér- 
ation set forth in the deed made by James Berry, Jr., to his mother, 
Eliza A. Berry, on the 21st of August, 1882, to wit, |3,000, is sufiS- 
cient to support it. The transaction was between mother and son. 
They were heirs to each other. Either dying intestate, the other 
would hâve been his or her heir. The averments in support of 
the charge that the considération was inadéquate, that the property 
was afterwards sold for a much larger sum, are by no means conclu- 
sive. How much time intervened before that sale is not set forth. 
Values of real estate in cities not infrequently lluctuate largely in 
a short time. Although it is averred that no part of the considéra- 
tion was paid to James Berry, Jr., or to any other person for his use, 
there is no averment that it was not applied to his use. 

As to the proceedings in the probate court and the sales made 
thereunder, the proceedings were ail regular, and the sales were 
duly conflrmed. Distribution of the proceeds was made by the 
judgment of that court, which had full jurisdiction in the premises. 
Those proceedings hare never been set aside. It is quite true that 
a judgment may be impeached in equity for fraud and collusion, but 
only by strangers, and, as to strangers, only by those who, if the 
■judgments were given full crédit and eiîect, would be prejudiced in 
regard to some pre-existing right. Freem. Judgm. § 335, and cases 
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ttere cited. No judgitnent can be impeached for fraud by a party 
or privy to it Id. § 334, and cases cited thereunder. The com- 
plainant and the défendant M, E. Sperry are both in priTity to 
James Berry, Jr., and Eliza A. Berry, bis môther. Their claim is 
expressly as first cousins and heirs of said Jamts Berry. 

The bill does not seeb to set aside those iudgments, but it does 
seek to avoid them by holding Roberts and Mrs. Weller accountable 
for the proceeds of the sales made thereunder. That cannot be ac- 
complished without first setting aside the judgments, which cannot 
be done in a collatéral proceeding. So long as the judginents re- 
main unreversed, payments made under them must stand. 

The death of Eliza A. Berry occurred in 1886, and her will was 
probated in September of that year. . By that will, she gave ail 
her property, which would include the property conveyed to her 
by her son under his deed in 1882, to Eoberts, in tmst for the sup- 
port of her son, and, upon his death, divided the residue between 
Eoberts and Mrs. Weller. James Berry died May 13, 1891, and, 
by the will of Eliza Berry, whatever then remained of her estate 
passed by its terms to Eoberts and Mrs. Weller. On December 8th 
of that year, the real estate on Longworth street was conveyed to 
the Emerys. There is nothing in the bill charging Mrs. Weller with 
any connection with the alleged combinations and confédérations. 
It is claimed that she derived a beneflt from them, but that is not 
sufflcient to hold her. Eliza A. Berry's will was probated and of 
record in 1886. The complainant had the right, under section 5858 
of the Revised Statutes of Ohio, to contest it. The provision is that 
a person interested in a will may contest the validity thereof in a 
civil action in a court of common pleas of the proper county. By 
section 5866 the action must be brought within two years. There 
are certain exceptions which do not apply in this case. 

In Wood V. Oarpenter, 101 U. S. 136, it is held that a party seeldng 
to avoid the bar of the statute on account of fraud must aver or show 
that he used due diligence to detect it, and that, if he had the means 
of discovery in his power, he will be held to hâve known it. In this 
class of cases, says the court, the plaintiff is held to stringent rules 
of pleadings and évidence, and must clearly bring himself within 
the exceptions which he claims. The court, referring to the case 
before it, says : 

"It will be observed, also, that there is no averment that, during the long 
period over which the transactions referred to extended, the plaintiff ever 
made or caused to be made the slightest inquiry in relation to either of them. 
The judgments confessed were of record, and lie knew it. It could not hâve 
been difflcult to ascertain, if the facts were so, that they were shams." 

In Teall v. Slaven, 40 Fed. 774, it was held that a party alleging 
fraud must be diligent in making inquiry; that means of knowl- 
edge are équivalent to knowledge; that a due to the facts which, 
if diligently followed, would lead to discovery, is in law équivalent 
to a discovery. 

In Godden v. Kimmell, 99 U. S. 211, the rule is stated that the 
cestui que trust "should set forth in the bill specifically what were 
the impediments to an earlier prosecution of the claim, and how 
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she or he came to be so long ignorant of their alleged rigMs." To 
the same eflect, see Marsh v. Wkitmore, 21 Wall. 185; Rickards v. 
Mackall, 124 U. S. 187, 8 Sup. Ct. 437; Speidel v. Henrici, 120 
U. 8. 377, 387, 7 Sup. Ct. 610. 

There is no averment in the bill that the complainant ever made 
or caused to be made the slightest inquiry in regard to the transac- 
tions complained of. The deed and will were of record. The com- 
plainant relies upon those records to support his allégations of 
fraud and his averment that the défendants Thomas J. and John 
J. Emery were chargeable with notice of the frauds averred. If so, 
the complainant also was in like manner chargeable. It is averred 
that the papers in the case in the probate court were off the files. 
But there was the record of the court, from which the complainant 
could hâve obtained ail the information that he could hâve derived 
from the papers themselves. 

It was suggested, orally, that the record was destroyed when the 
courthouse was burned. This is dehors the record; but, if the 
court could take judicial notice of the buming of the courthouse, it 
could also take judicial notice of the date of the buming, which 
was in March, 1884, more than a year before the institution of the 
suit in which the record under considération was made. 

A demurrer to the original bill for insuflciency having been 
sustained, and the amended bill, framed to cure the defects of the 
original bill, being now found to be insufiacient, the demurrer to 
it will be sustained, and the bill dismissed. 



FOSTER V. BEAR VALLEY IRR. CO. 

(Circuit Court, S. D. Callfornla. February 11, 1895.) 

No. 591. 

BSTOPPKL— COBPORATION— ACQUIBSCBNCB OF StOCKHOLDERS. 

The B. L. & W. Co., a corporation organized to acquire water rlghts, and 
sell or lease the same for irrigation and other purposes, was the owner of 
a dam controlling the waters of the A. river, and held, by contract with 
the owners of the S. F. and N. F. ditches and the R. canal, certain rights 
of way for such water through said ditches and canal. In February, 1887, 
sald Company Issued to its stockholders transférable certiflcates, entltling 
them to certain quantities of water from the dam, to be delivered at S., 
a point on the S. F. ditch, for which such stockholders, by concurrent con- 
tracts, agreed to pay one dollar i>ev year for each certlflcate. From the 
time of the issue of such certiflcates, the holders thereof, at the request of 
the gênerai manager of the B. L. & W. Co., and with the knowledge and 
approval of its directors, received the water to which they were entitled, 
not at S., as provided in the certiflcates, but at varions points along the 
R. canal, which led from S. to a point about 3% miles distant; this ar- 
rangement being for the advantage in certain respects of both parties. 
The certlflcate holders, with the knowledge of the company, constructed 
expensive and permanent works to connect with sald R. canal, and to re- 
ceive their water from it, and continued so to receive the water, with- 
out any charge in addition to the one dollar per year provided for in the 
certiflcates and contracts, until March, 1893, when the board of directors 
of the B. I. Co., which had succeeded to ail the property, rights, and 
obligations of the B. L. & W. Co., passed a resolution flxlng a charge for 
right of way of such certlflcate holders' water from S. through the E. 
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canal at two dollars per year în addldon to the one dollar prorlded fc«" In 
the certiflcates and contracts, pursuant to whlch resolution demand was 
made for snch two dollars per year from March, 1893. Beld, that the B. 
L. & W. Co. ajid the B. I. Co., as Its successor, were estopped to demand 
from the certificate holders any sum for use of the R. canal In addition to 
the one dollar per year stipulated in the contracts, notwithstanding that 
there had been no formai action of the board of directors, and that three 
of the seven directors of the corporation, who consented to its course of 
conduct, were themselves interested as certificate holders; the whole 
transaction having been open, and easily to be known by any one inter- 
ested in the corporation who paid attention to its affairs, and no stock- 
holder having protested. 

This was a suit by James Gilbert Foster, a créditer of tiie Bear 
Valley Irrigation Company, against that corporation, to procure the 
appointment of a receiver of its property, and enf orce payment of its 
debts. ReceiTers were appointed, and, by an order entered April 
2, 1894, were directed to proceed to collect ail debts due the corpora- 
tion. Pursuant to this order, the receivers made demands upon 
F. P. Morrison and sundry others for certain sums claimed to be due 
from them to the corporation. Morrison and the others petitioned 
the court to direct tLe receivers to withdraw their demand. The 
receivers answered, and the cause isheard on the pétition and an- 
swer. 

Chapman & Hendrick and W. J. Hunsaker, for receivers. 
Gibson & Titus and Bicknell & Trask, for petitioners. 

EOSS, District Judge. This suit was commenced by a creditor 
of the défendant insolvent corporation, to, among other things, pro- 
cure the appointment of a receiver of its property and the enforce- 
ment of the payment of its debts, so far as possible. The défendant 
corporation is the successor in interest of another corporation, called 
Bear Valley Land & Water Company. The Bear Valley Land & 
Water Company was incorporated under the laws of the state of 
California, with a capital stock of |360,000, divided into 3,600 shares, 
of the par value of |100 each, for thèse purposes, among others: 

"To acquire, by appropriation, purchase, condemnation, or otherwise, the 
ownership of water, water rights, and water privilèges in the county of San 
Bemardino, state of California, and to hold, use, sell, or lease the same, or 
any part thereof, for domestic, irrigating, manufacturlng, and other béné- 
ficiai uses; also, to acquire, by purchase, condemnation, or otherwise, the own- 
ership of rights of way over land lu said county, so far as the same may be 
necessary, for the construction, maintenance, and use of dams, reservoii-s, 
canals, ditches, pipes, flumes, conduits, and aqueducts necessary to collect, 
store, convey, and distribute water for each and ail of the aforesaid purposes, 
and to purchase, own, hold, and construct, and maintain, and use such 
structures and waterworks, and sell or lease the same, or any part thereof." 

The défendant, Bear Valley Irrigation Company, was likewise 
incorporated under the laws of the state of California, for similar 
purposes, in addition to other purposes, not necessary to be stated. 
The Bear Valley Land & Water Company, in 1884, constructed a 
large and costly dam in San Bernardino county, in one of the tribu- 
taries of the Santa Ana river, thereby impounding, among other 
waters, the waters of that stream, for the purposes of distribution 
and sale for domestic use, irrigation, and other bénéficiai purposes. 
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At that time, the summer flow of the Santa Ana river at the mouth 
of the Santa Ana çaSon, known as the "Divide," was appropriated 
and diverted by means of two ditches, one called the "North Fork 
Ditch," and the other the "South Fork Ditch"; and with the appro- 
priators of those waters, by means of those ditches, the Bear Valley 
Land & Water Company, in the year 1885, entered into certain con- 
tracts. By the contract with the owners of the North Fork ditch, 
the Bear Valley Land & Water Company acquired, among other 
things, a right of way for the carriage of its water through that ditch 
from its head, at the point known as the "Divide," to a point known 
as "Haven's Corner," distant in a westerly direction about eight 
miles; and, by the contract with the owners of the South Fork ditch, 
the Bear Valley Land & Water Company acquired, among other 
things, a right to carry its water throughthe South Fork ditch from 
its head, at the Divide, to a point in an easterly and southerly direc- 
tion distant about three miles, known as the "Sycamore Tree"; and 
to this point the Bear Valley Land & Water Company, by the con- 
tract, agreed to deliver certain water free of expense to the owners 
of the Soutii Fork ditch. On the 12th of February, 1887, the Bear 
Valley Land & Water Company acquired from the Redlands Water 
Company (aiso a California corporation) a certain aqueduct known 
as the "Redlands Canal," extending from the sycamore tree to the 
Redlands réservoir, upon the condition, however, that the Redlands 
Water Company should hâve — 

"The perpétuai right of way through said canal, and any enlargement there- 
of, or any addition thereto, and through any canal or aqueduct constructed 
hereafter in lieu thereof by party of the second part [Bear Valley Land & 
Water Company], its successors and assigns, for the following amounts of 
water belonging to the party of the flrst part [Redlands Water Company], 
to wlt: (1) 108 inches of water, measured uuder a 4-inch pressure, known as 
the 'Santa Ana Tunnels' and 'Morton Caùon' water. (2) The water represented 
by 50 shares of the Sunnyside division of the South Fork ditch, reduced to a 
constant stream equal and proportlonate with the total amount of water rep- 
resented by said 50 shares, includlng the right of way for said water ac- 
cumulated In accordance with the provisions of a certain contract between 
the South Fork ditch of the Santa Ana river and the party of the second 

part, recorded In the recorder's office of said county, dated , 1886, and 

recorded in book — of Agreements, at page — thereof. (3) An amount of 
water, not to exceed 200 inches of water, measured under a four-inch pressm-e, 
of waste water, from Mill creek, whenever there may be water in the Mill 
oreek water ditch, so called, for party of the flrst part." 

The grant contained this further provision, among others: 

"The right of way for ail the water particularly above described through 
eaid canal, or any enlargement thereof or addition thereto, or any canal built 
in lieu thereof as af oresaid, shall hâve precedence of any other right of way 
for the conveyance of any and ail other water to be conveyed in said canal, 
enlargement thereof, addition thereto, or in any canal that may be built in 
lieu thereof, as aforesaid." 

The grant contained the further provision that the Bear Valley 
Land & Water Company should receive the water so speciflcallj' de- 
scribed at the head of the Redlands canal, and that it should suffer 
no loss in transit between that point and the Redlands réservoir. 
The fourth clause of the grant contained the provision that the Red- 
lands Water Company shall bear its share of the expense of main- 
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taining the Redlands canal, or any addition thereto, or any enlarge- 
ment thereof, or any canal built'in lieu thereof, in the proportion 
that the amount of water used by it, and for which it has a right of 
way through said canal, bears to the whole amount of water having 
a riglit of way through it. And its ôfth clause is as follows: 

"It Is furtlier uuderstood and agreed that the party of the flrst part [the 
Redlands Water Company], by Its zanjero, shall hâve the right to divert wa- 
ter from said canal at any or ail points of use thereof; provided, however, 
that said zanjero shall not divert in ail more watei- than that to which party 
of the first part [the Redlands Water Company] is or will become entitled." 

The Bear Valley Land & Water Company, after acquiring the Red- 
lands canal, extended it by means of a pipe line from a point near 
the Redlands réservoir westwai'd to Cajon street, in Redlands. 

The capital stock of the Bear Valley Land & Water Company was, 
as has been said, divided into 3,G00 shares, of the par value of |100 
each; and in June, 1886, that company resolved to issue to its stock- 
holders 7,200 of what are called "Class A" water certiiicates, — that 
is to say, two of such certificates for each share of its stock, — the 
récipient of each of which to sign, as a part of the same transaction, 
a certain written contract, Three thousand four hundred and 
twenty-nine, in the aggregate, of such certificates, are, and hâve 
been since February, 1887, held by the petitioners in the présent 
proceeding and their predecessors in interest. With the exception 
of the names of the respective holders and numbers, each of stich 
certificates is in the following form: 

"(Olass A. 7,200 certificates. Issue of June 1, 1886.) 

"No. . Number of certificates, . 

"Bear Valley Land and Water Company Water Certiflcate. 

"Thèse certificates, issued by tlie Bear Valley Land and Water Com- 
pany, a corporation, to , for acres, are guarantied by said com- 
pany to entitle the holder hereof to receive a continuons flow of one-seventh 
of an Inch of water to each acre of land to which the same shall be devoted, 
or multiple thereof, as is designated on the face hereof, for the six summer 
months in each year, for the contract times beginning under the contracts of 
this Company with the North and South Fork ditches, respectively. The inch 
mentioned herein is équivalent to a flow of one-flfitieth of a cubic foot per 
second. The holder of this certiflcate may elect to accumulate the use of 
water hereunder in any one or more months of said six months, the aggregate 
in any one month not to esceed one-fourth of the whole for that year, and the 
holder is also entitled to his proportion of the six months' winter water ac- 
craing under the contracts of the North or South Fork dîtche?, on which it 
may be used In the proportion which this Issue of certificates and those that 
may be hereafter issued bears to the whole of such benefits. The point of 
delivery of water used under this certiflcate shall be at the jwints designated 
in the coutracts with the North and South Fork ditches, respectively. This 
issue or award of water is adopted as a method of distribution and of the 
use of the same to the company's stockholders, in considération of the cove- 
uants contained in the indorsement hereon; and the interest represented by 
this certiflcate shall not become appurtenant to or pass by voluntary act or 
by opération of law with any land upon which the water represented may be 
used. A transfer hereof shall only be made by surrender of this certliicate 
to the company, and the reissuance of a new certiflcate, and upon the signa- 
ture of the concurrent contract on the records of the company. 

" , Président 

"[Seal of said company.] , Secretary." 

Indorsement: "The holder of this certiflcate hereby aceepts the same on the 
following conditions: That this certiflcate shall and is to be held subjeet to 
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and tu accordance wlth the tenns of the contract signed by the holder hereof 
upon Its Issuance by the company." 

The contract mentioned in the indorsement on the certificate to 
be signed by the holder was signed by each of the petitioners, or 
their predecessors in interest, and, with the appropriate insertion 
of names and numbers, is as follows: 

"Know ail men by thèse présents, that whereas, the Bear Valley Land and 

Water Company, a corporation, has this day issued to the undersigned, ■ 

certificates of said corporation, being certificate No. , In considération 

of the agreements hereinafter contained, and subject to the conditions here- 
inafter set forth and contained in said certificate, and the undersigned has 
received and accepted said water certificates subject to ail such agreements 
aud conditions: Now, therefore, we hereby agrée that in considération of 
the issuance of said water certificates to us by said corporation, and in pay- 
ment for the water which said certificates entitle us to receive each year 
from said corporation in accordance with the provisions of said certificate, 
we will, wlthout notice or demand, pay to said corporation annually here- 
after, and within thirty days after the flrst day of January in each year, 

the sum of dollars, being one dollar per year on each of said water 

certificates, such payment to be made at the oifice of said corporation, in 

the city of San Bernardino, staté of Califoruia. And, if said sum of 

dollars be not paid to said corporation in full at the time and in the manner 

hereinbefore provided, then said certificate No. , and ail covenants 

and agreements therein contained, and the water certificates therein referred 
to, shall beeome and be nuU and void, and ail rights thereunder shall be 
forfeited, and shall forever cease and détermine, and the foregoing contract 

shall be Toid. And, whenever said certificate No. shall be surrendered 

to and canceled by said corporation, then the foregoing contract shall be 
void. In witness whereof, we hâve hereunto set our hands and seals, this 
seventh day of July, A. D. 1887." 

The order of instructions to the receivers herein, of date April 
2, 1894, contained the following provision: 

"That said receivers be, and they are hereby, authorized to proceed to 
the collection of ail debts due and demands owing to the said Bear Valley 
Irrigation Company, or payable to said receivers as such; and for such 
purpose they are hereby authorized and empowered to take ail such steps 
as may be necessary in their Judgment, including the power to bring suits, 
to collect any such debts, dues, or demands, where the same are, in the 
judgment of said receivers, collectible, and are not paid to them on de- 
mand." 

And the Bear Valley Irrigation Company having theretofore, to 
■wit, on the 14th day of March, 1893, at a regular meeting of its 
board of directors, passed this resolution: 

"Resolved, that the annual charge for right of way for the flow of water 
represented by class A of the Bear Valley Land & Water Company certif- 
icates from the point of delivery specifled in said class A certificates through 
any of the ditches, canals, and pipe Unes of the Bear Valley Irrigation 
C'ompany in the East San Bernardino valley, except the Green Spot Une and 
the AUessandro pipe Une, be fixed at the sum of two dollars per year in 
addition to the annual charge for rental now reserved in said certificates," 

—the receivers, on the 20th of April, 1894, made a demand, in 
writing, upon the petitioners in the présent proceeding for the ad- 
ditional charge mentioned in the resolution of the board of directors 
of the défendant corporation of March 14, 1893; the petitioners 
having, ever since that date, taken the water claimed under the 
class A certificates through the Eedlands canal, and not at the 
point mentioned in the certiiicates and concurrent contracts. 
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Thereafter, to wît, on August 6, 1894, F, P. Momson, A. G. Hub- 
bard, A. Pfeiffer, S. Pfeiffer, 0. A. Tripp, Warner Bros., M. Mattice, 
George A. Cook, H. M. Barton, Drew & Fairbanks, H. L. Drew, the 
Redlands, Laguna & Crafton Domestic Water Company, tbe East 
Redlands Water Company, the Eedlands Water Company, and tbe 
Mound City Land & Water Company (tbe last four named being 
corporations organized and existing nnder the laws of California), 
holders, in the aggregate, of 3,429 of tbe class A water certiflcates, 
âled tbeir pétition, praying that tbe receiA'ers be directed to recall 
the demand for the aforesaid additional charge of two dollars for 
each certiflcate, as flxed by the resolution of the board of directors 
of tbe défendant corporation of Marcb 14, 1893, and that the re- 
ceivers be directed to furnish and supply vpater to petitioners 
through the Redlands canal under the class A certiflcates and 
concurrent contracts, upon the same terms and conditions as such 
water bad been tberetofore furnished and supplied to petitioners 
and tbeir respective predecessors in interest; namely, for one dol- 
lar per annum for each certiflcate. 

In support of tbe pétition, the petitioners allège, in effect, that, 
notwithstanding the point of delivery was by the certiflcates and 
concurrent contracts flxed at the sycamore tree aforesaid, never- 
theless, at the request of tbe Bear Valley Land & Water Company, 
the petitioners and tbeir predecessors in interest bave ever since 
about the 12th day of February, 1887, received tbeir respective 
shares of water under class A certiflcates through the Redlands 
canal, without let, hindrance, interruption, or objection, or any 
understanding, express or implied, or demand being made for any 
compensation or charge, otber tban that expressed in and provided 
for in said certiflcates and said concurrent contracts, until the de- 
mand made by the receivers heretof ore appointed in tbe above-en- 
titled action; that the petitioners do now divert, and they and tbeir 
predecessors in interest bave ever since February, 1887, diverted, 
tbeir respective shares of water under the class A certiflcates f rom 
and at various points along the Redlands canal; that, with the 
'water so supplied and used, about 3,400 acres of land, devoted 
principally to the growth of citrus and deciduous fruit trees and 
vineyards, are irrigated, and about 4,000 jjeople supplied for domes- 
tic purposes; that petitioners and their predecessors in interest 
bave regularly paid to the défendant corporation and its predeces- 
sor in interest the amount specified in the certiflcates and concur- 
rent contracts; that petitioners and their predecessors in interest, 
relying upon the request of the Bear Valley Land & Water Com- 
pany to take their water through the Redlands canal, and that cor- 
poration's acts in furnishing it to them without cost or expense 
otber than that provided for in said class A certiflcates and con- 
current contracts, did not construct or procure otber aqueducts to 
convey their said water, and at much outlay made connection with 
the Redlands canal to receive the same; that tbe défendant cor- 
poration, long prier to the commencement of the présent suit, ac- 
quired, and still owns and holds, ail the property of the Bear Valley 
Land & Water Company, and bas fulfllled ail the obligations and 
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nndertakings of that corporation witli respect to f umishing and 
supplying water under and to holders of said class A water cer- 
tiflcates as the same had been theretof ore supplied and f urnished 
by the Bear Valley Land & Water Company. The receivers flled 
an answer to the pétition, admitting some and denying other of its 
allégations, and also flled a cross pétition, in which is set up the 
resolution of the board of directors of the défendant corporation 
of March 14, 1893, and alsb the order of this court appointing the 
receivers herein, and their subséquent demand upon the petition- 
ers of payment of the additional charge prorided for by the resolu- 
tion of March 14, 1893, and alleging that at ail times since the pas- 
sage of that resolution the petitioners, with full knowledge of 
its passage, hâve taken the water represented by class A certiii- 
cates through the Eedlands canal, and not at the point mentioned 
in the certificates and concurrent contracts; wherefore the receiv- 
ers ask, not only that the application of the petitioners be denied, 
but that they be required to pay for the use of the Redlands canal 
the additional charge provided for by the resolution of the board 
of directors of the défendant corporation. 

The position of both parties to the controversy is based upon the 
assumption of the validity of class A certificates; the receivers 
claiming the right to demand and reçoive the additional charge im- 
posed by the resolution of the défendant corporation for the con- 
veyance through tlie Redlands canal and its extension of water rep- 
resented by them; and the petitioners claiming that the receivers 
hâve not that right, for the reasons — First, that the facts of the case 
estop the défendant corporation from making any such additional 
charge; and, second, if this be not so, that the payment provided 
for in the certificates and concurrent contracts, to wit, one dollar 
per annum for each certificate, was intended to cover ail charges 
for the delivery of water represented by those certificates, irre- 
spective of the point of delivery; and, third, in respect to the 
Redlands Water Company, that, under the provisions of the con- 
veyance from it to the Bear Valley Land & Water Company, the 
Redlands Water Company has the right to hâve the water repre- 
sented by the class A certificates held by it carried through the 
Redlands canal without any charge. The court therefore indulges 
the assumption upon which the respective claims of the parties are 
based, and proceeds to détermine the controversy without con- 
sidering or deciding any question touching the validity of the cer- 
tificates themselves. 

There is no doubt, I think, that the right asserted by the peti- 
tioners constitutes an easement and interest in real property, and 
is therefore to be governed by the law of the state of Oalifornia, 
a provision of which is that an interest in land can be conveyed 
only by an instrument in writing. But to cases of estoppel in pais 
the statute of frauds does not apply. 

■"It has never been held," sald the suprême court In Dickerson v. Colgrove, 
100 U. S. 583, "that the statute of frauds applies to cases of inurement, and 
it has been conceded that It does not affect cases of dedlcation. Where is 
the différence In principle in this respect between those cases and the one 
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bcfore us? [A case of estoppel In pals.] But hère this point cannot arise, 
because the promise relied upon was In wrltlng. In City of Cincinnati v. 
Lessee of White, 6 Pet 431, this court, speaklng of the dedication there In 
question, said: 'The law considers it In the nature of an estoppel in pais, 
which precludes the original owner from revoking such dedication ;' and that 
a grant mlght hâve been presumed 'if that had been necessary, and the fee 
might be considered in abeyance until a compétent grantee appeared to re- 
ceive it, which was as early as the year 1802, when the city was Incorpo- 
rated.' Hère there was a grantee capable of taking the fee ail the time, 
from the, date of the letter. The common law is reason, dealing by the light 
of expérience with human affairs. One of its merits is that it bas the ca- 
pacity to reach the needs of justice by the shortest paths. The passage of a 
title by inurement and estoppel Is its worli without the help of législation. 
We think no Sound reason can be given why the same thing should not fol- 
low in cases of estoppel in pais where land is concerned." 

In Wiseman v. Lucksinger, 84 N. Y. 41, much relied upon by the 
receivers, the court of appeals' of New York said: 

"There are, no doubt, many cases In which courts recognize an équitable 
right to an easement without a deed; but there will be found In them either 
an express agreement for an easement, or an acquiescence or consent by 
conduct which has led to the erecting of permanent works or valuable and 
lasting improvements, or some other fact which would make the assertion 
of a légal title ofterate as a fraud upon the persons setting up the équitable 
right." 

Is the présent one of those cases? The proof shows that the 
petitioners and their predecessors in interest, ever since the issu- 
ance to them, respectively, of class A certiflcates, hâve taken the 
water represented by those certiflcates, not at the point mentioned 
in them and in the concurrent contracta, — namely, the sycamore 
tree, — ^but through the Redlands canal and its extension at the 
several points most convenient for their respective use. This 
course of conduct was commenced at the suggestion of the then 
engineer and gênerai manager of the Bear Valley Land & Water 
Company, F. È. Brown, after consultation with the président and 
other directors of the company, and with their verbal consent, and 
was continued without any manifestation of dissent on the part 
of the Bear Valley Land & Water Company, or its successor in in- 
terest, the Bear Valley Irrigation Company, until the passage by 
the board of directors of the last-named corporation of the resolu- 
tion of March 14, 1893, — a period of more than seven years. There 
was never, however, any record action of the board of directors of 
either corporation authorizing or consenting to such use of the 
Redlands canal 'or its extension by the petitioners or their pred- 
ecessors in interest, or either of them. The connections made with 
the Redlands canal and its extension by the petitioners and their 
predecessors in interest, for the purpose of taking therefrom the 
water represented by the class A certiflcates held by them re- 
spectively, were made at their own expense, but under the direc- 
tion and supervision of the engineer and gênerai manager of the 
company. Some of them were made at différent points within the 
flrst mile, southerly, of the sycamore tree; some within the second 
mile; some within the third mile; and many of them at the ter- 
minus at Cajon street, which is distant about 3| miles from the 
sycamore tree. Ail of the connections were permanent in charac- 
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ter, not designed for temporary use, but substantial, costly, and in- 
tended to remain for ail time. From thèse respective points of di- 
version, the petitioners and tlieir predecessors in interest laid, at 
heavy expense, lines of pipe extending many miles for the con- 
veyance of such water to the respective places of use. The proof 
shows that to hâve built such lines of pipe or other conduits to 
the point known as the "Sycamore Tree" would at the same time 
hâve cost considerably more, but that now, by reason of the highly- 
improved condition of the intervening lands, the procurement of 
rights of way for pipes or other conduits to that point would be 
very costly. From the time of the making of the respective connec- 
tions, the water represented by the class A certificates held by the 
petitioners and their predecessors in interest has been regularly 
distributed through them to the respective holders of such cer- 
tificates by the regularly appointed zanjero of the company. The 
reasons assigned by the witness Brown for his suggestion that the 
holders of class A certificates take the water represented by them 
through the Eedlands canal and its extension, instead of at the 
point designated in the certificates and concurrent contracts, is that 
value would thereby be added to the certificates, and at the same 
time the company would be beneflted by thus keeping the water 
together for a greater distance, which would prevent loss by evap- 
oration and seepage. During ail of this time, Brown was a holder 
of class A certificates, and otherwise pecuniarily interested in tak- 
ing the water represented by such certificates from the Redlands 
canal and its extension, as were also at least two of the other 
directors of the Bear Valley Land & Water Company. 

Do the facts stated estop the défendant corporation from impos- 
ing upon the respective petitioners an additional charge of two 
dollars for each certificate held by them, respectively, for the con- 
veyance of the water represented by such certificates to the re- 
spective places of diversion so established? If the party to whom 
the estoppel is sought to be applied was an individual, it would 
seem to be clear that lie would be estopped. 

"The vital principle," said the suprême court In Dickerson v. Colgrove, 
supra, "is that he who, by his languago or conduct, leads another to do what 
he would not otherwise hâve done, shall not subject such person to loss or 
injury by disappointing the expectations upon which he acted. Such a 
change of position is sternly forbidden. It involves fraud and falsehood, 
and the law abhors both. This remedy is always so applied as to promote 
the ends of justice. It is available only for protection, and cannot be used 
as a weapon of assault. It accompllshes that which ought to be done be- 
tween man and man, and is not permitted to go beyond this limit. It is 
alîin to the principle Invoived in the limitation of actions, and does its work 
of justice and repose where the statuts cannot be invoked." 

In that case the suprême court referred with approval to the case 
of Faxton v. Faxon, 28 Mich. 159, where a mortgagee holding sev- 
eral mortgages prevailed on a son of the deceased to remain on the 
premises, and support the family, by assuring him that the mort- 
gages should never be enforced. The son supported the family, 
and the property grew in value under his tillage. After the lapse 
of several years, the mortgagee proceeded to foreclose. He was 
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held to be estopped by bis assurances, upon wbich the son had 
acted. Tbe court tbere said: 

"The complainant may hâve estopped hlmself wlthout any positive agree- 
ment if he intentionally led the défendants to do or abstahi from doing any- 
thing Involvlng labor or expenditure to any considérable amount by giving 
them to understand they should be relieved from the burden of the mortgage. 
In Harkness v. Toulmin, 25 Mich. 80, aad Truesdail v. Ward, 24 Mich. li7, 
this princlple vs^as applied,— In the former case, to the extent of destroying 
a chattel mortgage; and In the latter, of forfeltlng rights under a land con- 
tract, where parties were made to believe they were abandoned. There is 
no rule more necessary to enforce good faith than that whlch compels a per- 
son to abstain from assertlng clalms which he has Induced others to suppose 
he would not rely on. The rule does not rest on the assumption that he 
has obtalned any personal advantage, but on the fact that he has Induced 
others to act In such a manner that they will be seriously prejudiced if he 
is aliovyed to fail in carrying out what he has encouragea them to expect" 

In Flickinger v. Shaw, 87 Cal. 126, 25 Pac. 268, Sbaw agreed that 
Plickinger and Smith should bave tbe right of way over bis land 
for a ditch, and they agreed to construct the ditch and keep it in 
repair; tbe ditch, when completed, to be used by tbe contracting 
parties in irrigating their respective tracts of land witb water 
wbich they were to bave in certain proportions. The court said: 

"The above facts clothe the transaction with the character of a purchasa 
by one party, and sale by the other, of a right of way for a ditch. The li- 
seuse under whlch Flickinger and Smith entered was vested in them by a 
contract of purchase for a valuable considération. Under this agreement, 
Flickinger and Smith dld survey and construct the ditch, and kept it In 
repair, and both parties made use of it for the purpose for which it was con- 
structed, viz. the irrigation of their lands. Thus, the agreement between 
the parties was executed. The license hère given to Flickinger and Smith 
was one for the acquisition of an Interest in land by purchase of Shaw, 
for which they paid by doing what they had agreed to do. After the ditch 
was constructed, It was used by ail parties under the agreement for four or 
flve years. Now, it would be highly inéquitable, after the work has been 
done and money expended by Flickinger and Smith, to allow Shaw to recall 
his consent, fill the ditch, and eut Flickinger, who has succeeded to ail the 
rights of Smith under the agreement above stated, off from the use of the 
ditch and the water flowing therein; nor should any such proceeding, in our 
View, be upheld by a court of justice." 

While tbe court beld that an agreement of purchase and sale 
entered into the transaction there under considération, it likened 
the case to one of an executed license, in which there is no agree- 
ment of purchase and sale, citing with approval the cases of Rerick 
V. Kern, 14 Serg. & R. 271, Pope v. Henry, 24 Vt. 565, and Swartz 
V. Swartz, 4 Pa. St. 358. 

The same view was taken by the suprême court of Nevada in 
the case of Lee v. McLeod, 12 Nev. 285, where Judge Hawley, then 
chief justice of that court, said: 

"The princlple that expendlng money or labor in conséquence of a license 
to divert a water course or use a water power In a particular way has the 
efCect of tuming such a license into an agreement that will be enforced In 
equity has been frequently announced by the courts. In ail such cases the 
exécution of the paroi license supplies the place of a writlng, and takes the 
case out of the statute of frauds," — citing a number of cases. 

Whether the agreement under which the petitioners and their 
predecessors in interest commenced and continued to use the water 
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represented by the class A certiflçates held by them, respectively, 
through the Redlands canal and its extension, be regarded as an 
easement, or an executed paroi license, the distinction between 
which, as said by Obancellor Kent, is quite subtle, and at times 
difflcult to discern (3 Kent, Comm. 592), equity will give it effect, 
because it would be against conscience and a fraud to permit it to 
be repudiated, unless the relation of the directors of the corporation 
hère sought to be estopped to the petitioners or their predecessors 
in interest, or the circumstance that there was no formai action of 
the board of directors of either of the corporations authorizing the 
agreement, takes the case ont of the rule that would be applied 
were the party against whom the estoppel is set up a private in- 
dividual. At least three of the seven directors of the corporation 
verbally consenting to the course of conduct described were, as 
has been said, holders of class A certiflçates, or otherwise inter- 
ested therein. In Oil Oo. v. Marbury, 91 U. S. 587, Mr. Justice Mil- 
ler, delivering the unanimous opinion of the suprême court of the 
United States, said: 

"That a director of a joint-stock corporation occuples one of those fiduciary 
relations where Lis dealings wlth the subject-matter of his trust or agency, 
and with the beneficiary or party whose Interest is conflded to hls care, Is 
viewed with jealousy by the courts, and may be set aside on sllght grounds^ 
Is a doctrine founded on the soundest morality, and whlch has recelved the 
clearest récognition in this court and others. Koehler v. Iron Co., 2 Blacli, 
715; Drury v. Cross, 7 Wall.- 299; Rallroad Co. v. Magnay, 25 Beav. 586; 
Iron Co. V. Sherman, 30 Barb. 553; Hoffman Steam Coal Co. v. Cum- 
berland Coal & Iron Co., 16 Md. 450. The gênerai doctrine, however, 
in regard to contracts of thls class, is not that they are absolutely void, 
but that they are voidable at the élection of the party whose interest has 
been so represented by the party claiming under it. We say this Is the gên- 
erai rule, for there may be cases where such contracts would be void ab initio, 
as when an agent to sell buys of himself, and by his power of attorney con- 
veys to himself that which he was authorized to sell. But even hère acts 
which amount to a ratification by the principal may validate the sale." 

"It is not necessary that an act of ratification be shown on the part of ev- 
ery indivldual shareholder; but proof of circumstances from which the court 
or jury can reasonably infer that the act in question was generally known 
among the shareholders, and was acquiesced lu by them, will constitute at 
least prima facie évidence of ratification. In mauy cases knowledge may bo 
presumed from circumstances, and assent may be Implied from silence or a 
failure to act. In those cases In which the doctrine of estoppel can be invoked 
to charge ail the shareholders of a corporation with acquiescence in acts which 
they ought to hâve known, and which they cannot, in justice, be allowed to 
repudiate, proof of the facts on which the estoppel is based is sufflclent to 
charge the corporation." 2 Mor. Priv. Corp. § (S3, and authoritles there cited. 

In Kent t. Mining Co., 78 N. Y. 187, Folger, J,, delivering the opin- 
ion of the court, said: 

"Where thlrd parties hâve dealt with the company, relylng In good falth 
upon the existence of corporate authority to do an act, there it is not needed 
that there be an express assent thereto on the ijart of the stockholders to work 
an équitable estoppel on them. Their conduct may hâve been such, though 
négative in character, as to be taken for an acquiescence in the act; and 
when harm would come to such thlrd parties. If the act were held invalld, 
the stockholders are estopped from questioning It. We suppose acquiescence 
or tacit assent to mean Ûie neglect to promptly and actlvely condemn the 
unauthorized act, and to seek judicial redress from knowledge of the commit- 
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tal of it, whereby Innocent third parties hâve been led to put themselvea In 
a position from wliich ttiey cannot be taken without loss." 

In Underhill v. Santa Barbara, etc., Co., 93 Cal. 300, 28 Pac. 
1049, the suprême court of Califomia held that: 

"Acts of the directors in violation of a by-law may be ratifled by tlie sliare- 
holders, and, generally, by the same number of shareholders that would be 
necessary to enact them. Such ratification need not be formally made in a 
meeting of the stocliholders, but may be presumed from the circumstances 
of the case, such as long acquiescence In acts bénéficiai to the corporation, 
with knowledge of ail the material facts." 

In Reuter v. Telegraph Oo., 6 El. & Bl. 341, by the deed of settle- 
ment of the corporation, which was formed under a royal charter, 
the board of directors were invested with a gênerai authority to 
conduct the affairs of the company; ail contracta above a certain 
value were to be signed by at least three individual directors, or 
sealed with the seal of the company, under the authority of a spécial 
meeting. The company was sued upon a contract above the pre- 
scribed value, which had been given by the chairman verbally. 
Upon an agreed statement of facts, the court of queen's bench held 
that the contract executed by the chairman without authority 
had been rendered binding upon the company by the subséquent 
acquiescence of the board of directors. The same rule was ap- 
plied in Beecher t. Mill Co., 45 Mich. 103, 7 N. W. 695, and in Bank 
T. Averell, 96 N. Y. 467. The application of the doctrines of ratifica- 
tion and estoppel dépends in each case upon its particular circum- 
stances. "The equity of the case must be determined. It is neces- 
sary to consider the character of the act with which it is sought to 
charge the corporation, the importance of the act, and the degree 
of publicity which was given to it. The good faith or bad faith of 
the parties, and their business relations, are also important con- 
sidérations." 2 Mor. Priv. Corp. § 631a; Thomas v. Railway Co., 1 
McCrary, 392.^ In the case at bar none of the acts relied upon as 
constituting the estoppel were concealed. On the contrary, they 
were of such a character that they must hâve been known to every 
one havlng an interest in the respective companies not willfully 
blind to them. There is nothing in the case to show that the 
privilèges accorded by the directors to the petitioners and their 
predecessors in interest were injurious to the respective corpora- 
tions, or either of them, but there is évidence tending to show 
that some beneflt was derived by the corporations by keeping the 
waters together for the longer distance, thus preventing to some 
extent loss by evaporation and seepage. The acts of the petition- 
ers and their predecessors in interest in accepting the privilèges 
accorded by the directors involved large expenditures of money, 
publicly made, permanent in character, and so used that every one 
taking any, even the slightest, interest in the affairs of the corpora- 
tions, must hâve been apprised of the facts; for the évidence shows 
that for more than seven years the regularly appointed zanjero of 
the respective corporations regularly distributed to the petitioners 

» 2 Fed. 877. 
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ànd their predecessors în interest, througli their said connections 
so established with the Eedlands canal and its extension, the water 
represented by the class A certifleates held by them respectively. 
Good faith and fair dealing require that tbose wbo hâve made 
such large expenditures in acceptance of the privilèges accorded 
them, and hâve been so long in the open and undisturbed enjoyment 
of them, should be proteeted against any additional burden sought 
to be imposed by those wh© hâve not only stood by and acquiesced 
therein, but who hâve, through their regularly appointed zanjero, 
actively ratifled and continued the privilèges in question. 

The views above expressed render it unnecessary to décide the 
other points made by the petitioners. An order will be entered 
directing the receivers to recall the demand upon the petitioners 
for payment of the additional charge provided for by the resolution 
of the défendant corporation of March 14, 1893. 



POLLARD et al. v. REARDON. 

REARDON V. POLLARD et al. 

(Circuit Court of Appeals, First Circuit. January 18, 1895.) 

Nos. 79 and 80. 

1. Equitable Estoppel— Teansfbb of Bill of Lading Pbrmittbd bt Mort- 
gagee of goodb. 

M., as security on the renewal of his note held by P., made and de- 
livfred to P. a bill of sale of certain hides to arrive from a foreign port. 
Afterwards, in considération of the Indorsement by R. of another note, 
the proceeds of which went to M., M. gave to R., who had no notice of the 
bill of sale to P.. a mémorandum of sale of the same hides, agreeing 
therein to deliver the bill of lading on receipt by him, and subsequently 
indorsed and delivered it to R. The note indorsed by R. was renewed 
when due, and the renewed note was protested, and paid by R. before the 
arrivai of the hides. P. never demanded the bill of lading, but claimed 
the hides on their arrivai. Hdd, that P. was estopped by presumed assent 
to the issue of the bill of lading to M., emphasized by lâches in applylng 
for it, and P.'s right could not prevail against R.'s title under the bill of 
lading. 

3. Negotiable Instruments — Bill dp Lading. 

A bill of lading in the usuai form is a negotiable instrument, even 
though not in the same sensé as promissory notes or bills of exchange, 
and carries on its face, in the words "and assigns," authority to dispose 
of it, and like authority when indorsed in blank, by which the person 
who voluntarily puts It out or permits it to be put out is estopped, as 
against one who Innocently advances value thereon, if one of the two 
must sufCer. 

3. Same — Bona Fide Poiichasebs — Présent Considération — Advanobs on 

Bill op Lading to bb Dblivkred. 

Advances made on the security of a mémorandum of sale of goods to 
arrive, which contains a stipulation that the bill of lading shall be de- 
livered when it arrives, constitute a présent considération for the trans- 
fer; the delivery of the bill of lading on its arrivai, in connection with the 
prior stipulation, constituting in equity but one transaction. 

4. Equity— Jurisdiction — Rbcovery of Possession of Goqds in Custodt of 

collector. 

Imported goods, in the custody of the collector, beîrig, under Rev. St. 
f 934, irrepleviable, although subject to the orders and decrees of the 
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conrts of the United States havlng approprlate jnrtsdîctlon, a WIl In 
equlty may be malntalned to obtain possession of them. 
K CosTS ON Appbal— Effbct op RœvBRSAL ON RiGHTS OF Partt not Appbal- 

IHO. 

On a bill to obtain possession of goods In the custody of a coUector, to 
whlch he Is made a défendant, and properly makes a sereral défense, but, 
by reason of a stipulation between the parties In Interest, takes no part 
In an appeal from a deca-ee for complainants, he Is entltled, on reversai 
of the decree, to costs in the court below, but not to costs in the appellate 
court 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit by Eeuben T. Pollard and others against Leverett 
Saltonstall, collecter of the port of Boston, and Edmund Reardon, 
for the foreclosure of a chattel mortgage and an injunction. The 
circuit court rendered a decree for complainants. 56 Fed. 861. De- 
fendant Reardon and complainants separately appealed from the 
decree. 

In August, 1888, one N. B. Mansfleld made a blll of sale to Pollard, Pettus 
& Co., of New ïorlt, of a quantlty of hides then on the coast of Afrlca, and 
loaded, or about to be loaded, on a vessel for shipment to sald Mansfleld. 
The bill of sale was glven as security for the renewal of a note of Mans- 
field's for $10,500, held by Pollard, Pettus & Co. In October, 1888, in con- 
sidération of the indorsement by one Bdmund Reardon of a note for $8,000, 
Mansfleld gave to Reardon a mémorandum of sale of the hIdes, agreelng to 
dellver the bill of lading when received. In Novembfir, 1888, the bill of lad- 
Ing waa received by Mansfleld, and by hlm Indorsed and dellvered to Rear- 
don. The note Indorsed by Reardon was once renewed, and before the ar- 
rivai of the hides the renewal note was protested, and pald by Reardon. On 
the 8th of April, 1889, the vessel carrying the hides arrived, and on the 16tb 
of April a permit was issued to Keardon by the collector of customs to land 
the hides. April 17th, Pollard, Pettus & Co. demanded the hides from the 
coUector, and Immedlately afterwards brought this suit to foreclose the chat- 
tel mortgage evidenced by their bill of sale, and to enjoin the dellvery of the 
hides to Reardon. At the time of the institution of the suit there remalned 
due on the note of Mansfieiu to Pollard, Pettus & Co. $3,334.30, but they 
claimed that the hides were conveyed to them as security also for a balance 
due to them from Mansfleld on gênerai account. The court found In their 
favor as to the balance due on the note only, and this they assigned as error. 

Charles K. Cobb, for Pollard and others. 
Lewis S. Dabney, for Reardon. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. The eflect to be given to the negotia- 
tion of the bill of lading in this case does not seem to hâve been 
brought to the attention of the circuit court as it has been to ours. 
Bills of lading are not negotiable instruments in the fuU sensé that 
promissory notes are, yet they are justly styled negotiable. Among 
the reasons for this are that they are well-çecognized commercial 
instruments, that when indorsed in blank they carry title by mère 
delivery from hand to hand, and that the community gives crédit 
in reliance on what appears on the face of them. Pollard v. Vinton, 
105 U. S. 7, 8; Priedlander v. Railway Co., 130 U. S. 416, 424, 9 
Sup. et. 570; Pease t. Gloahec, L. R. 1 P. C. 219, 227; 4 Daniel, Neg. 
v.65F.no.8 — 54 
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Inst (4tli Ed.) § 1727. They hâve become by custom and necessity 
peculiarly subject to the rules stated by Lord Herschell in Bank 
V. Simmons [1892] App. Cas. 201, 215, as foUows: . 

"The gênerai nile of the law Is that, where a person has obtalned the prop- 
erty of another from one who is dealing wlth It without the authority of the 
true owner, no title is acqulred as against that owner, even though f uU value 
be given, and the property be taken In the belief that an unquestionaWe title 
thereto is being obtained, unless the person taliing It can show that the 
true owner has so acted as to mislead him into the belief that the person 
dealing with the property had authority to do so. If this can be shown, a 
good title is acqulred by personal estoppel against the true owner." 

The peculiar form and phraseology of ordinary bills of lading, 
and the generally known reliance placed upon them and crédit 
given them in commercial communities, render the principles of 
thèse expressions especially applicable to them; and common hon- 
esty, in the light of modem business and ânancial methods, throws 
a spécial burden on those who put them out. It is true, as said 
by the suprême court in the cases cited, that they are as so much 
cotton, grain, or corn, and that, as no sale of such articles, when 
lost or stolen, can direst ownership, the same is true as to sales 
of their lost or stolen symbols. In mère cases of theft or loss this 
is a clear rule; yet when there is no theft or loss, but a volun- 
tary intrusting to an agent or other person, though for a spécial 
purpose, with no notice on the face of a limited right, the fact is 
then to be considered that there is an ostensible authorization found 
in the word "assigna," appearing in the usual bill of lading, and in 
the one at bar, which is neither found nor implied in a mère change 
or delivery of possession of the articles of which bills of lading are 
the symbols. The same may be said of a bill of lading which has 
been indorsed in blank; as, by analogy to other commercial instru- 
ments of a negotiable character, such an indorsement apparently 
authorizes the holder to flll up the blank at his option. The ap- 
plication of the rules of estoppel to bills of lading like this at bar, 
appearing on their faces to be transférable in the light of the views 
and expressions which we hâve cited, would seem to be in harmony 
with légal principles. Nevertheless, the state of the authoritiea on 
this topic is not satisfactory. It must be admitted that the ordi- 
nary deposit of title papers does not enable the person holding them 
to make a title to personal property beyond what he himself pos- 
sesses. The cases on this point are numerous. A marked one is 
Johnson v. Crédit Lyonnais Co. (decided in 1877). 3 G. P. Div. 32, 
which touched the negotiability of certain dock warrants. Chief 
Justice Cockburn delivered the opinion, and said (page 40) that, at 
common law, the leaving in the vendor the possession of goods 
bought, or of the documents of title, would not estop the vendee 
in case of a fraudule^t sale or pledge by the party with whom the 
goods or documents were left. It is évident, however, that, as the 
chief justice concurred in Bumball v. Bank, 2 Q. B. Div. 194, he had 
in view only the ordinary principle touching such matters, which 
may be distinguished from cases involving bills of lading negotia- 
ble in form. 
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Jîumerous cases may be found where it bas been held that a fac- 
tor who holds a bill of lading for sale cannot pledge; but in such 
cases either it appeared that there were grounds for charging the 
pledgee with knowledge of the factorship, or the décisions were 
made before the modem development of the doctrine of estoppel, 
or without giving it full considération. The later English text- 
books, while laying down in gênerai terms the proposition that a 
bill of lading is not negotiable in the full sensé in which promissory 
notes are, do not seem to hâve come to the précise question upon 
which we must pass. Cary. Carr. by Sea (2d Ed.; published in 
1892) p. 490, lays down the ordinary rule that possession of the bill 
of lading is only équivalent to that of the goods themselves; but 
the précise proposition in question hère is not considered. The 
same may be said as to Benj. Sales (6th Ed.; published in 1892) 
p. 845. Scrutt. Charter Parties (3d Ed.; published in 1893) is no 
more definite; although on page 157 the author says that "the law- 
ful holder of a bill of lading, in whom the property in the goods 
is vested, may, by indorsement, transfer a right greater than he him- 
self has, for lie transfers his position under the contract evidenced 
in the bill of lading." Bank v. Henderson, L. R. 5 P. C. 501, is di- 
rectly in point in favor of Reardon, if the transaction did in fact 
raise a trust attaching to the bill of lading, as the court assumed it 
did. Sir Barnes Peacock cites with apparent approval (page 512) 
from the judgment in Rodger v. The Comptoir d'Escompte de Paris, 
L. R. 2 P. C. 393, the following: 

"The gênerai rule, so clearly stated and explained by Lord St. Leonards, 
is that the assignée of any security stands In the same position as the as- 
signer as to the equitles arising upon it. Tlils, as a gênerai rule, was not 
disputed; but it was contended that the case of a bill of lading is exceptional, 
and must be dealt with on spécial grounds. Doubtless the holder of an in- 
dorsed bill of lading may, In the course of commercial dealing, transfer a 
greater right than he hlmself has. The exception is founded on the negotia- 
ble quallty of the document. It is confined to the case where the person who 
transfers the right Is hlmself in actual and authorized possession of the doc- 
ument, and the transférée glves value on the faith of it, without having no- 
tice of any circumstance which would render the transaction neither fair nor 
honest." 

None of the décisions of the suprême court is in point. In some 
of them the rule is recognized— so frequently stated — that a factor 
who holds a bill of lading for sale cannot pledge, but we do not 
ând that that court has ever said that advances made to a factor 
holding a clean bill of lading by one not chargeable with knowledge 
of the factorship will not be protected. In Couard v. Insurance Co., 
1 Pet. 385, the following appears on page 445 : 

"By the well-settled prlnclples of commercial law the consignée Is thus 
constituted the authorized agent of the owner, whoever he may be, to re- 
ceive the goods; and by his indorsements of the bill of lading to a bona fide 
purchaser for a valuable considération, without notice of any adverse Inter- 
est, the latter becomes, as against the world, the owner of the goods. This 
is the resuit of the princlple that bills of lading are transférable by indorse- 
ment, and thus may pass the property. It matters not whether the consignée 
in such case be the buyer of the goods or the factor or agent of the owner. 
His transfer, in such a case, is equally capable of divestlng the property of the 
owner and vesting it in the indorsee of the bill of lading. And, strictly speak- 
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îng, no person but such consignée can, by an Indorsement of the bill of lading, 
pass the légal tltle to the goods." 

It is true that thèse expressions were not strictly in point. 
Nevertheless, they must be accepted as the unreserved opinion of 
the great jurist, Judge Story, who uttered them. 

It may be claimed that the Tarions faetors acts, now law in sev- 
eral states and in England, constitute, by implication, législative 
déclarations that the holder of a bill of lading cannot vest a title 
better than his own. But thèse acts relate to a multitude of mat- 
ters. It must be admitted that législation was désirable to remove 
doubts, and settle the law touching questions of the class under 
discussion; and many statutes, modem as well as ancient, hâve, 
after ail, been found to be only declaratory of the common law. 
The transactions in issue in this case related to merchandise on 
the coast of Africa, about to be shipped on the high seas, and were 
between résidents of Massachusetts and résidents of New York. 
They were, therefore, not directly controlled by législation ail of 
which is local, nor can this court be of necessity indirectly governed 
by any implications arising therefrom. 

On the whole, the légal principles applicable seem clear, and, if 
the case involves any obscurity, we think it is because those prin- 
ciples hâve not been freely stated or applied. In the developments 
of commerce and commercial crédits the bill of lading has come 
to represent the property, but with greater facility of negotiation, 
transfer, and delivery than the property itself. It is a negotiable 
instrument, even though not in the same sensé as promissory notes 
or bills of exchange. It carries on its face, in the words "and as- 
signs," an authority to dispose of it, and, as we hâve seen, a like 
authority when indorsed in blank, by which the person who volun- 
tarily puts it ont, or permits it to be put out, ought to be estopped. 
And it has become so universal and necessary a factor in mercan- 
tile crédits that the law should make good what the bill of lading 
thus holds out. There is every reason found in the law of équitable 
estoppel and in sound public policy for holding, and no injustice is 
involved in holding, that, if one of two must suffer, it should be he 
who voluntarily puts out of his hands an assignable bill of lading, 
rather than he who innocently advances value thereon. 

When Pollard, Pettus & Oo. accepted from Mansfleld a bill of 
sale of the hides in question, they knew that in the regular course 
of business a clean bill of lading for them would issue to him, cloth- 
ing him with the customary indicia of absolute ownership. They 
took the chances arising from this. They must stand as though 
they assented to it, and they can claim no right against any one who 
dealt with Mansfleld in good faith relying upon it. Their presumed 
assent to the issue of the bill of lading to Mansfleld is emphasized 
by their lâches in applying for it. Whatever may be the nature of 
their right, it cannot prevail against Reardon's title under the 
bill of lading. 

The law of stoppage in transitu admits the right of the purchaser 
of the cargo to stop it at any intermediate point, and transfer it 
by an actual delivery of it. Where the delivery is of the bill of 
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lading, tlie point settled is that it is of the same effect as an actual 
delivery of the cargo. Theref ore cases touching stoppage in transitu 
are considered to relate rather to tlie question of tlie effect of the 
negotiation of the Mil of lading than to that of the apparent author- 
ity of the person holding it. 

There is no question touching Reardon's bona fldes. That his 
advances constituted a présent considération for value is sustained 
by Leask v, Scott, 2 Q. B. Div. 376. This case seems to be now 
regarded in England as settled law. When Eeardon flrst made his 
advances he did it with a stipulation that the bill of lading should 
be delivered to him as soon as it arrived. Consequentiy the deliv- 
ery of it to him on arrivai, in connection with the prlor stipula- 
tion, constituted in equity but one transaction. Moreover, while 
Mansfield was still apparently solvent, Eeardon renewed his ad- 
vances on the strength of it. 

A question of jurisdiction has been suggested. It is, we thiuk, 
without force. At the time the complainants below demanded thb 
goods from the collecter they had not in fact been delivered froni 
his custody. Therefore, under the provisions of section 934 of the 
Kevised Statutes, they were irrepleviable, although subject to the 
orders and decrees of the courts of the United States having ap- 
propria te jurisdiction. There was no form of action at common 
law which would give complainants possession of them. A bill in 
equity was the only, and therefore an appropriate, method of pro- 
ceeding therefor. 

The bill in this case does not pray relief by the way of redeeming 
from Reardon, but merely demands possession of the goods, on the 
ground that the claim of Pollard, Pettus & Co., the complainants 
below, is prior to that of Eeardon. Inasmuch as we find that Rear- 
don has a prior claim, and a prior righ.t of possession, no relief 
can be granted under this bill. Since it was filed, a stipulation 
was entered into between the parties in interest, by virtue of which 
the goods were delivered to Eeardon without préjudice to the con- 
troversy involved in this suit. Therefore no further relief is asked 
for against the collector, and, on our conclusions, the complainants 
below were never entitled to any relief against him. By reason 
of the stipulation the collector had no occasion to take any share 
in this appeal, nor has he done so. He is therefore not entitled to 
any costs in this court. He, however, made a several défense in 
the circuit court, and properly did so. 

The decree of the circuit court is reversed, and the case remanded 
to that court, with directions to enter a decree dismissing the bill, 
with full several costs in that court for Saltonstall, and with full 
several costs in this court and in that court for Eeardon. 



MERGENTHALBR LINOTYPE 00. v. RIDDBR et aL 

(Circuit Oomt, S. D. New Yorli. January 31, 1895.) 

1. COBPORATIONS— LiABILITT OF OfFICBRS FOB InfRINGBMEKT OF PATENTS. 

Individual offlcers and directors of a corporation which has Infrlnged a 
patent cannot be ordered to account for the profits of such Infringement 
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S. Sahb. 

Wbether such Indivîdual offlcers and dlrectors can, in any case, be en- 
Joined from Infringing,— quaere; but where the acts of such offlcers and 
directors hâve been ail In their officiai, not their indivîdual, capacitles, and 
there is no obstacle in the way of obtalning fuU relief agalnst the corpora- 
tion, and at the time of suit such offlcers and dlrectors hâve resigned their 
positions, an injunction agalnst them -wlU be refused. 

Betts, Hyde & Betts, for complainant. 

Edmund Wetmore, C. J. Canda, and F. E. Canda, for défendants. 

TOWNSEND, District, Judge. This is a suit against the Monoline 
Ckvmposing Company, a corporation organized under the laws of 
West Virginia, and against certain individuals, chargea with being 
the managers and contmllers of said company, and with doing busi- 
ness under its name. The bill allèges that ail the défendants, "act- 
ing, combining, and conspiring together, hâve jointly and severally 
infringed the patents in suit," and prays for an injunction and an 
accounting as to ail and each of them. Herman Eidder has appeared 
and answered. Charles J. Canda and Ferdinand E. Canda hâve ap- 
peared and flled a plea. Neither the défendant corporation nor 
any of the other défendants hâve appeared, or are within the juris- 
diction of the court. 

The questions herein presented are raised by the foUowing alléga- 
tions of Ihe plea, viz. : 

"That they, nor either of them, hâve ever personally made, used, or sold, 
or caused to be made, used, or sold, any of the machines constructed or 
operated in accordance with the spécification or claims of any of the letters 
patent set forth in the bill of complaint in infrlngement of said letters patent, 
or hâve offered or threatened to do so." 

The plea further allèges that the infringing machines were made 
by said nonresident défendant company, and that said défendant 
Charles J. Canda was formerly a director and président, and said 
Ferdinand E. Canda was formerly a director and secretary, of said 
corporation; and that early in the year 1894 they resigned their posi- 
tions in said company, and are not now offlcers, directors, or agents 
thereof ; and that "ail their acts in relation to said machines were 
done solely in their officiai capacity as directors and offlcers." 

The décisions, as to the individual liability of the offlcers and di- 
rectors of corporations for infringing acts, are somewhat conflicting. 
The liability, at least to be enjoined, has been asserted in Goodyear 
T. Phelps, 3 Blatchf. 91. Fed. Cas. No. 5,581; Poppenhusen v. Falke, 
4 BlatcM. 493, Fed. Cas. No. 11,279; Bliss v. Haight, 7 Blatchf. 7, 
Fed. Cas. No. 1,548; Maltby v. Bobo, 14 Blatchf. 53, Fed. Cas. No. 
8,998; Supply Co. t. McCready, 17 Blatchf. 291, Fed. Cas. No. 295; 
Stamping Co. v. Quinby, 5 Ban. & A. 275, Fed. Cas. No. 12,240a; 
National Car-Brake Shoe Co. v. Ter-re Haute Car & Manufg Co., 19 
Fed. 514; lowa Barb Steel Wire Co. v. Southern Barbed-Wire Ce, 
30 Fed. 123; Cleveland Forge & Boit Co. v. United States Kolling- 
Stock Co., 41 Fed. 476; Armstrong v. Soap Works, 53 Fed. 124; 
Fishel V. Lueckel, Id. 499; Cahoone Barnet Manufg Co. v. Eubber 
& Celluloïd Harness Co., 45 Fed. 582; Edison Electric Light Co. v. 
Packard Electric Co., 61 Fed. 1002. That offieers of a corporation,. 
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as such, are eitlier not liable for damages for infringement iû an 
action at law, or will not be enjoined or ordered to account in equity, 
has been held in Jones v. Osgood, 6 Blatchf. 435, Fed. Cas. No. 7,487; 
Nickel Co. v. Worthington, 13 Fed. 392; Howard v. Plow- Works, 
35 Fed. 743; Boston Woven Hose Co. v. Star Kubber Co., 40 Fed. 
167. In Ambler t. Choteau, 107 U. S. 589, 1 Sup. Ot. 556, Mr. Cbief 
Justice Waite says: 

"If an account of profits Is wanted, and an injunction against the. further 
use of the patented Inventions under the transfers from Whipple & Dickerson, 
tben the suit should hâve been against the Missouri corporation In its cor- 
porate capacity, and not against a part only of its stoclïholders and directors 
individually." 

An examination of ail the cases cited by counsel shows that in 
none of those cited by eomplainant was the défendant held liable 
to render an accounting. In Poppenhusen v. Falke, supra; Bliss v. 
Haight, supra; Maltby v. Bobo, supra; Supply Co. v. McCready, 
supra; lowa Barb Steel Wire Co. v. Southern Barbed-Wire Co., 
supra; Estes v. Worthington, 30 Fed. 465; Peatherstone v. Cycle Co., 
53 Fed. 110; Fishel v. Lueckel, supra, — the défendants had personally 
infringed, and were joint tort feasors. In Consolidated Safety- Valve 
Co. T. Ashton Valve Co., 26 Fed. 319; Cleveland Forge & Boit Co. v. 
U. S. Eolling-Stock Co., supra; and Armstrong v. Soap Works, supra, 
— the question of liability was raised by a demurrer, when it should 
hâve been presented by a plea, 

The case of Edison Electric Light Co. v. Packard Electric Co., 
supra, seems to be the one chiefiy relied on to support the conten- 
tion of eomplainant. The question was presented on final hearing 
under an allégation of fraud, charging that the défendant corpora- 
tion and certain individual défendants had organized a nonresident 
corporation with a nominal capital, and were carrying on the busi- 
ness of manufacturing and selling infringing lamps for their own 
Personal beneflt and for the benefit of said défendant corporation. 
The nonresident corporation was not sued, but service was made 
upon said individual défendants as its offlcers and agents. The 
prayer was simply for an injunction. The court says : 

"If the complainants now prayed for full relief as against them [the offlcers 
of the défendant corporation], and asked for an accounting for profits and 
damages against the ofQcers, agents, and stoekholders, wlthout service upon 
the corporation, and that was now the question under considération, the case 
would présent greater difflcultles. Where the corporation is a défendant duly 
«erved, its ofHcers and stoekholders cannot shield themselves from liability 
for damages behind their corporations." 

The évidence showed flagrant acts of infringement. This case is 
clearly distinguishable from the one at bar. 

In Supply Co. v. McCready, supra, cited by eomplainant, the court 
found that individuals owning infringing ties were employing the 
offlcers of a steamship company as thei» agents and servants in pro- 
moting and effecting the sale thereof ; that said offlcers refused to 
disclose the names of said infringers; and that the plaintifC was 
tterefore remediless, unless an injunction should be granted, 

Of the cases cited by défendant. Nickel Co. v. Worthington, supra, 
was an action at law ; in Howard v. Plow- Works, supra, the corpora- 
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tion was served and enjoined and ordered to account; In Boston 
■Woven Hose Oo. v. Star Eubber Co., supra, the bill against the in- 
dividual défendant was dismissed on tlie ground tàat an injunction 
against the défendant corporation, which had been served, would 
sufficiently protect complainant; and in Kane T. Cracker & Oandy 
(jO., 44 Fed. 287, the corporation was served. 

In this case the bill describes the individual défendants as per- 
sons who are the managers and controllers of , and do business under 
the name of, the Monoline Composing Company, but the chairge pf 
inf ringement is personal. The plea dénies said personal charge, and 
allèges that ail the acts of said défendants in relation to said alleged 
infringement were done solely in their officiai capacity. The de- 
fendant corporation is located in West Virginia, but is doing busi- 
ness in this circuit. It has not been served with process. It does 
not appear that the corporation is insolvent, or that there is any ob- 
stacle in the way of obtaining full relief against it. In thèse cir- 
cumstances, the individual défendants cannot be ordered to account 
The cases cited are not décisive as to their liability to be enjoined. 
But the application of the principles stated to the facts appearing 
by the pleadings herein has satisfied me that sufûcient grounds hâve 
not been shown for granting such an injunction. A decree against 
said corporation hère or in its place of résidence would be binding 
upon its offlcers and agents, and would sufficiently protect the rights 
of complainants. As thèse individual défendants hâve never per- 
sonally infringed upon the rights of complainant, but only as man- 
agers or controllers of said défendant corporation, and as they are 
no longer Its offlcers or agents, I think the court wUl be justifled in 
assuming that they do not intend to infringe, and may, therefore, 
in its discrétion, withhold the writ The plea is sustained. 



ROBIN SON V. CITY OF WILMINGTON et al. 

(Circuit Court of Appeals, Fourtb Circuit February 5, 1895.) 

No. 107. 

1. Equitt— -Injunction aoainst Collection dp Taxes. 

Certain shares of the stock of a bank were Irregularly returned for 
taxation in the name of the bank Instead of In the namea of the indi- 
vidual stockholders. Eeld, where the statutes of the state provlded an 
adéquate remedy for the correction of the error, that there was no ground 
for the Interposition of the circuit court In equlty to enjoln the collec- 
tion of the taxes from the bank. 

8. Same. 

Courts of equlty of the United States wlU not Interfère by Injunction 
with the exercise of the taxing power of the states, for mère irrogularlty 
or lllegality, wlthout some spécial circumstances bringlng the case under 
some recognlzed head of equlty jurlsdiction. 

Appeal from the Circuit Court of the United States for the East- 
tern District of North Carolina. 

This was a suit by W. S. O'B. Robinson, receiver of the First 
National Bank of Wilmington, N. C, against the city of Wilmington 
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and Waiiam 2l Willson, to enjoin the collection of certain taxes. 
The circuit court dismissed the bill. Complainant appeals. 

E. K. Bryan, for appellant. 
Thomas W. Strange, for appellees. 

Before SIMONTON, Circuit Judge, and MORRIS and BRAWLEY, 
District Judges. 

BRAWLEY, District Judge. The appellant, as receiver of the 
First National Bank of Wihnington, N. 0., sought to enjoin the ap- 
pellees, the city of Wilmington and its coUector of taxes, from 
enforcing the collection of a tax assessed upon certain shares of 
bank stock alleged to hâve been illegally listed. It appears that the 
capital stock of the bank consisted of 2,500 shares, of the par value 
of flOO each, and that 1,096 of thèse shares, valued at $76,720, the 
property of persons residing in the city of Wilmington, Were re- 
turned by the cashier and listed by the tax lister in said city for 
taxation in the name of the bank. By the law of North Carolina 
(Pub Acts 1891, c. 326, § 42), thèse shares should hâve been listed 
in the names of the individual shareholders, and the taxes assessed 
thereon should hâve been paid by each respective shareholder at the 
place of his domicile. It is provided by the same statute (Id. c. 326, 
§ 86) that, if there is any error in the assessment roU in the name 
of the person, the name may be changed, and the error corrected 
in the manner therein prescribed. ït is further provided (Id. c. 
326, § 78) that in every case where a person claims that any tax or 
any part thereof is, for any reason, invalid, he may pay the same, 
and within 30 days may demand repayment thereof; and, if the 
same is not repaid in 90 days, he may sue for its recovery, and recover 
judgment against the city, town, or county imposing the tax for 
the full amount paid, with interest, etc. Assuming that it was 
illégal to list thèse shares for taxation in the name of the bank in 
solido instead of in the names of the individual stockholders to whom 
they belonged, it would seem that the revenue laws of the state of 
North Carolina provide a sufiQcient System of corrective justice in 
respect to taxes iUegally imposed in appeals to the executive depart- 
ment of the government, and, if satisfaction is not thus obtained, 
the party aggrieved bas a remedy provided for the recovery of the 
tax paid by suit. For obvions reasons, courts of equity are reluc- 
tant to interfère with the taxing power of the states in the course 
of its orderly administration. They were not intended to furnish 
the corrective for every injury or abuse of poTcer which may be 
committed by the oiBcers of a state government, and so long as the 
lawis prescribing the methods of assessment and subjects of taxation 
do not entrench upon the legitimate authority of the United States, 
or violate any rights recognized or secured by its constitution and 
laws, courts of equity of the United States will not interpose between 
the state and its citizens, unless a case of équitable cognizance is 
presented. The record in this case does not disclose the grounds 
upon which the court below acted in refusing the injunction and 
dismissing the bill. They will probably be found in those gênerai 
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principles ofeqjuity jurisprudence which govèrn alike the courts 
of the State and of the United States. The collection of taxes is 
a légal proceeding to enf orce the pajTnent of a debt due the public, 
and, like proceedings at law upon a private claim, equity will only 
interpose. to prevent injustice by the unfair use of légal process when 
the law provides no adéquate remedy for such abuse. The levy of 
taxes not being a judicial function, courts hâve no power to make 
new assessments, or to direct them to be made, or to apportion the 
taxes when collected; and, inasmuch as the expérience of âges has 
demonstrated that collection has to be enforced by summary and 
stringent measures, other instruinentalities and other modes of 
procédure are necessary than those which belong to courts of jus- 
tice. Accordingly, under our theory and System of government, 
the offlcers who assess and coUect, and the manner in which they 
shall exercise their functions, pertain exclusively to the législative 
and executive departments. However irregular, unjust, onerous, or 
oppressive thèse proceedings may seem to be, there must be some 
spécial circumstances bringing the case under some recognized head 
of equity jurisdiction before the préventive remedy by injunction can 
be invoked. Irregularity or illegality alone constitutes no ground 
for such interposition. Equity caunot attempt to prevent, any more 
than it will redress, ail wrongs. It could not assume this power 
without disastrous conséquences to the state, for there would be 
no stopping point short of enjoining ail taxes whenever any irreg- 
ularity had intervened. There may be cases where the particular 
circumstances or peculiar hardships would justify an exception, but 
the gênerai rule and fundamental principle is that a court of equity 
is not a court of errors to review the acts of public oflcers in the 
assessment and collection of ttixes, and where a particular manner 
is provided by law, or a particular tribunal designated, for the settle- 
ment and décision of errors or irregularities in behalf of persons 
dissatisfled with a tax, they must avail themselves of the légal rem- 
edy thus prescribed, and not be allowed to waive such relief, and 
seek in equity to enjoin the collection of the tax. High, Inj. 493; 
State Railroad Tax Cases, 92 U. S. 613; Kirkland v. Hotchkiss, 100 
U. S. 497; Shelton v. Platt, 139 U. S. 591, 11 Sup. Ct. 646; In re Tyler, 
149 U. S. 188, 13 Sup. Ct. 785; Dows v. Chicago, 11 Wall. 108. Our at- 
tention has not been brought to any weU-considered case where a 
court of equity has interfered by injunction to prevent the collec- 
tion of a tax, unless the circumstances hâve brought it within some 
of the recognized foundations of équitable jurisdiction, which are 
substantially thèse: Where the enforcement of the tax would 
lead to a multiplicity of suits, or produce irréparable injury, or, in 
case of real estate, throw a cloud upon the title. The case before 
us does not come within thèse exceptions. AU that can be said 
of it is that the officer to whose judgment the law conflded the list- 
ing of property for taxation has committed an error of judgment in 
listing as the property of the bank, for taxation in the city of Wil- 
mington, what should hâve been listed as the property of the share- 
holders in the same place, and, even if the court could properly sub- 
stitute its judgment for that of the oiïicer specially charged with 
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that duty, it would not do so, where there was a tribunal expressly 
«reated for the correction of Ms irregularities and mistakes. In 
Cummings v. Bank, 101 U. S. 153, it was asserted that the tax was 
illégal, was not coUectible from either the stockholders or the bank, 
and, although there were other grounds of équitable cognizance, it 
was held that the court might interfère to prevent a multiplicity 
of suits, for if the bank paid the tax, and deducted it from each 
shareholder's dividends, the shareholders would hâve the right to 
recover from the bank. The facts of this case do not bring it within 
that ruling, for it is not contended hère that the tax on the shares 
is illégal, but simply that the shares ought to hâve been listed in the 
names of the shareholders, and not in the name of the bank, as was 
done by the cashier; and it is admitted that the tax upon the shares 
beld by citizens of Wilmington was not illégal. It appearing that 
the complainant had an adéquate remedy at law, and it not appear- 
ing that there are any of those circumstances which bring this case 
within the well-established Unes which mark the jurisdiction of 
equity, it is our opinion that the decree of the circuit court dis- 
missing the bill was correct, and should be afQrmed; and it is so 
ordered. 



KITTEL V. AUGUSTA, T. & G. R. CO. et al. 
(Circuit Court, S. D. New York. .Tanuary 31, 1895.) 

1. Crbditors' Bill— Sufpiciency of Allégation of Feaud. 

A creditors' bill alleged that plaintlfC was a judgment creditor of the A. 
Ry. Co.; that one C. was a director of the company, and owner of prac- 
tically ail its stock; that the railway company, before the entry of plain- 
tifC's judgment, suffered a judgment by default to be entered against it in 
favor of C. for a pretended claim; that C. knew of plaintifif's claim; that 
no debt was due from the railway company to C; that C. procured certain 
real and Personal property of the railway company to be levied on, under 
his judgment, and conveyed through third parties to another railway com- 
pany, which he organized, and of which he was président and chief owner; 
and that ail thèse acts were done by the railway company and C. wlth the 
intent to defraud plaintiff. Hdd, that the bill sufflciently alleged fraud on 
the part of défendants. 

2. Samb — Maksiial's Rbtdkn on Execution. 

The bill further alleged that the marshal had made return tothe exécution 
on plaintifC's judgment, after search, "that there are no goods and chattels, 
belonging to the À. Ry. Co., subject to leyy, within the district of F." The 
laws of the stat'e within which the district lay provided that exécution 
could be levied on real property, equities of rédemption, and stock in corpo- 
rations, as well as on goods and chattels. Held, that the allégations of the 
bill failed to show the return of an exécution unsatisfled. 
8. Samb— ExHAUSTiON op Remedy at Law. 

The bill did not allège that the défendant corporation was insolvent, nor 
that, at the tlme of the suit and exécution, it had no property, nor that the 
land conveyed was ail the land owned byit,nor that the marshal made any 
attempt to flnd or levy on lands, equities of rédemption, or stocks. Held 
that, in the absence of thèse averments, it did not appear that plaintlfC had 
exhausted his remédies at law. 

This was a creditors' bill by Joseph J. Kittel against the Augusta, 
Tallahassée & Gulf Eailroad Company, William Clark, and others. 
Delfendants demurred to the bill. 
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Hoaley, Hasbrouck & Schloeder, for complainaat. 
0. B. Meyer, for défendants. 

TOWNSEOT), District Judge. Demurrer to a creditors' bill. The 
bill allèges that complainant is a judgment créditer of the défend- 
ant the Augusta, Tallahassee & Gulf Kailroad Company; that, dnr- 
ing the acts herein complained of, the défendant William Clark was 
a director of said défendant corporation, and the owner of practically 
ail its stock; that, prior to the entry of said judgment, said corpora- 
tion, being the owner of certain real and personal property, suffered 
a judgment by default to be entered against it in favor of said de- 
fendant Clark, for a pretended elaim; that he, as director of said 
corporation, knew of complainant's debt; and that said judgment 
was coUusively and fraudulently entered against the rights of com- 
plainant, with a Tiew to defeating such right as he might acquire 
by virtue of a judgment. The bill further allèges exécution, levy, 
and sale of said property, under said judgment, for $100,000, to one 
William Clark, trustée, and certain associâtes, acting wholly in the 
interest of the défendant Clark and as bis agents, with a view to 
securing a title to said property through said collusion, free of the 
debts due by said défendant corporation; the receipt of the f 100,000 
by said Clark; the organization by him of the Carrabelle, Tallahas- 
see & Georgia Eailroad Company, of which he became président, a 
director, and the practical owner; the transfer of said property to 
the said latter cor'poration, and its knowledge of said inflrmity of 
title; and that ail of said transactions were fraudulently procured 
and done by said défendants for the purpose of covering up said 
property, and with the design and intention of defrauding com- 
plainant and other creditors of their debts ; and that said défendant 
the Augusta, Tallahassee & Gulf Eailroad Company was not in- 
debted to said défendant Clark in said sum of |432,228.42, or in any 
like sum. The bill prays that said judgment and proceedings there- 
under be vacated, or that said amount of |100,000 be declared 
the property of said the Augusta, Tallahassee & Gulf Eailroad Com- 
pany, and subject to the payment of complainant's claim, and for an 
injunction, the appointment of a receiver, and for gênerai relief. 

Nine causes of demurrer are assigned. The points chiefly pressed 
thereunder by counsel are the following: 

"It does not appear by the bill of complalnt that either of the défendants 
bas been gullty of any f raud or collusion or any unlawful act" "The suit be- 
ing in the nature of a creditors' blU, the complainant, before he is entitled to 
the interposition of a court of equity, must show he bas exhausted bis remedy 
at law." 

In support of the first point, counsel claims that the allégations of 
fraud and collusion in the bill are mère conclusions of law, not 
supported by allégations of fact. If this is so, the bill is demurrable. 
Fogg V. Blair, 139 U. S. 118, 11 Sup. Ct. 476; Preston v. Smith, 26 
Fed. 884. Irrespective of the qualifying words, "fraudulently and 
coUusively," the facts admitted by the demurrer show that a director 
and Tirtual owner of one railway corporation, by means of a judg- 
ment in his favor for an amount not due from said corporation. 
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bas transferred its property to another corporation, of which he was 
tte président and virtual owner, in order to secure to himself a préf- 
érence over other creditors, and for the purpose of covering up said 
property, and defrauding the complainant of the collection of bis 
debt, and with the design and intention of cheating and defrauding 
the complainant and other creditors. Whatever may hâve been the 
View in some of the state courts, it is settled by repeated décisions 
of the fédéral courts that directors of corporations are trustées, not 
only for the stockholders, but for the creditors, and that they can- 
not so dispose of the corporate property for their individual benefit 
as to obtain a préférence over gênerai creditors. Walser v. Selig- 
man, 13 Fed. 415; Consolidated Tank Line Co. v. Elansas City Varnish 
Co., 45 Fed. 7; Farmers' Loan & Trust Co. v. San Diego St. Car Co., 
Id. 518; Drury v. Cross, 7 WaU. 299. It further appears that said 
sale covers ail the construction plant, tools, and construction material 
belonging to said corporation. In such circumstances, a creditor 
cannot dissever from the franchise property essential to its useful 
existence. Gue v. Canal Co., 24 How. 257; Hibernia Ins. Co, v. 
St. Louis & N. O. Transp. Co., 13 Fed. 516. 

The statement herein of the spécifie acts complained of, coupled 
with the allégation that they were done with intent to defraud, is 
sufflcient, under the cases cited by counsel on each side. There is a 
clear distinction between the allégation that an act was f raudulently 
done and the allégation that it was done with intent to defraud. 
The former is treated as a conclusion of law ; the latter as a question 
of fact. Bank v. Beed (Corn. PL N. Y.) 12 N. Y. Supp. 920, 27 Abb. 
N. C. 5, and note; Drury v. Cross, supra; Kain v. Larkin (N. Y. App.) 
30 N. E. 105; Wilkinson v. Bauerle, 41 N. J. Eq. 635, 7 Atl. 514; Gar- 
rett V. Plow Co., 70 lowa, 697, 29 N. W. 395. 

In support of the second point, respondent claims that the bill does 
not show either that the exécution was retumed unsatisfled, or that 
it could not hâve been satisfled. The return of the marshal, as al- 
leged in the bill, was as foUows : 

"Received the within writ of exécution on the 18th day of March, 1893, and, 
after making search, I make return that there are no gcods and chattels be- 
longing to the Angusta. Tallahassee & Gulf Raiiroad Company subject to leyy 
within the district of Florida." 

The flrst question is whether this return shows an exécution un- 
satisfled, The cases on this subject generally hold that there should 
be a return of "nuUa bona," Upon such return to a fleri facias, the 
judgment creditor might bring a bill, under the English chancery 
practice, against the défendant for a discovery of goods or personal 
effects. Trust Co. v. Earle, 110 V. S. 710, 714, 4 Sup. Ct. 226. 

United States equity rule 90 provides as follows: 

"In ail cases where the rules prescribed by this court or by the circuit court 
do not apply, the practice of the circuit court shall be regulated by the présent 
practice of the hlgh court of chancery in England, so far as the same may 
reasonably be applled consistently with the local circumstances and local con- 
venlenees of the district where the court is held, not as positive rules, but as 
furnishing Just analogies to regulate the practice." 

In this case the creditor seeks to reach both real and personal 
effects of défendant. If it be assumed that the return, "No goods 
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and chattels subject to levy," is tke équivalent of nuUa bona, the 
question arises wbether a return sufficient as to personalty, under 
the English chancery practice, is suiScient in tliis court. Section 
1190 of the Statutes of Florida (EcTision 1892), proTides tbat "lands 
and tenements, goods and chattels, equities of rédemption in real 
and Personal property, and stock in corporation shall be subject to 
levy and sale under exécution." In thèse circumstances, if an un- 
satisâed exécution is a condition précèdent to the maintenance of a 
creditors' bill, in this case, the English rule cannot reasonably be 
applied consistently with the local circumstances and local con- 
veniences of the United States circuit court for the Northern district 
of Florida. Said court having commanded said marshal to levy upon 
the "goods, chattels, equities of rédemption, lands and tenements," 
the return should show that no such property could be found upon 
which such levy could be made. McElwain v. Willis, 9 Wend. 548. 
The retum of "no goods and chattels" does not show that other prop- 
erty could not hâve been found to satisfy the exécution. In re Bem- 
ington, 7 Wis. 643. I think the allégations of the bill f ail to show a 
compliance with the requirements as to a retum of an unsatisfled ex- 
écution. 

The f urther question, whetiier a return of the exécution unsatisfled 
is essential to the maintenance of the bill, is one as to which the au- 
thorities are in conflict. The gênerai rule is to the effect that, bef ore 
such a suit can be brought to reach choses in action and personal 
property, a return of nuUa bona must hâve been made upon the ex- 
écution. 3 Pom. Eq. Jur. § 1415, note, and cases cited; Beck v. 
Burdett, 1 Paige, 305. When real property, which would be subject 
to levy if it stood in the debtor's name, has been- f raudulently con- 
veyed, it is necessary, in order to clear the title, to take out exécu- 
tion, but not to hâve the writ returned unsatisfled. In such a case 
the créditer does not acquire a lien, strictly speaking, by the judg- 
ment alone, but by virtue of the exécution founded thereon he ac- 
quires a right to obtain possession, which is in the nature of a spécifie 
lien, attaching to, or an interest in, the property, or of a trust in 
his favor, by means of which he may remove the fraudulent or in- 
équitable obstruction. Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712; 
Neate v. Duke of Marlborough, 3 Mylne & C. 407. As a levy in a 
suit at law would be unavailing, the ground of the équitable jurisdic- 
tion is raerely to aid the légal right by removing the obstruction. 
Case V. Beauregard, 101 U. S. 688; Trust Co. v. Earle, supra; Crip- 
pen V. Hudson, 13 N. Y, 161; Fogg v. Eailroad Co., 17 Fed. 871; 
U. S. V. Ingate, 48 Fed. 251; 4 Am. & En g. Eue. Law, 275; McEl- 
wain V. Willis, supra; Beck v. Burdett, supra; Geery v. Geery, 63 
N. Y. 252. In such cases the bill, coming in aid of the exécution, 
enables the creditor to obtain a full price for the property. Jones 
V. Green, 1 Wall. 330; Skinner v. Stuart, 13 Abb. Pr. 442. When 
légal assets of the debtor hâve been fraudulently transferred, the 
f oundation of the équitable jurisdiction is the speciflc right or equity 
in the property. This jurisdiction attaches, in cases of fraud, in aid 
of the légal right. Gates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 
977; Scott v. Neely, supra. In such cases it is sufficient if the execu- 
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tion upon the judgment is eitlier unsatisfled, or, after action brought 
in its aid, that it be outstanding. Skinner v. Stuart, supra; Beck 
V. Burdett, supra. Thereturn of an unsatisfled exécution is neces- 
sary in cases where it is sougbt to reach choses in action, avails of 
the property fraudulentiy conveyed, or équitable assets, or where 
there is a statutory requirement to that elïect. Case v. Beauregard, 
supra; Terry v. Anderson, 93 U. S. 628; Van Weel v, Winston, 115 U. 
S. 245, 6 Sup. et. 22; Gates v. Allen, supra; Adsit v. Butler, 87 N. 
Y. 587; Geery v. Geery, supra; Dunlevy v. Tallmadge, 32 N. Y. 457; 
Tube Works Co. v. Ballou, 146 U. S. 517, 13 Sup. Ct. 165. It ie only 
where the remedy at law has been exhausted that a creditor acquires 
a right to foUow the avails of property of a debtor in the hands of 
his trustée. Walser v. Seligman, supra. The questions involved 
herein, and the previous décisions thereon, are considered and dis- 
cussed in the opinion of the suprême court of the United States in 
HoUins V. Iron Co., 150 U. S. 371, 14 Sup. Ct. 127. In this case, so 
far as the bill seeks to reach the fund of $100,000, it should allège 
an unsatisfled exécution. Taylor v. Bowker, 111 U. S. 110, 4 Sup. 
Ct. 397. Such return, however, is not a condition précèdent to the 
maintenance of this suit nor to the grant of other relief. But, in 
order to invoke the aid of a court of equity, it must appear that the 
fraudaient obstruction prevents the judgment creditor from obtain- 
ing satisfaction of his claim. "The foundation upon which thèse 
and many other similar cases rest, is that the judgment and fruit- 
less exécutions are not necessary to show that the creditor has no 
adéquate légal remedy." A judgment and fruitless exécution are 
merely matters of évidence to show that the creditor is remediless 
at law. Case v. Beauregard, supra. The rule is a familiar one that 
a court of equity will not entertain a case for relief where the com- 
plainant has an adéquate légal remedy. The complaining party 
must show, therefore, that he has done ail he could do at law to ob- 
tain his rights. Adsit v. Butler, supra, and cases cited; 4 Am. & Eng. 
Enc. Law, 575, and cases cited; Dunlevy v. Tallmadge, supra; Geery 
V. Geery, supra; Jones v. Green, supra. In the présent case the bill 
neither allèges the insolvency of the défendant, nor that at the date 
of the suit or exécution he had no property. It does not appear 
that the land conveyed by said corporation was ail the land owned 
by it, nor that the mai'Shal made any attempt to flnd or levy on any 
lands, equities of rédemption, or stock, as commanded in said writ. 
The absence of thèse averments is fatal. It does not appear that 
said conveyances hâve prevented the satisfaction of the judgment. 
Crippen v. Hudson, supra; McElwain v. Willis, supra. The dé- 
marrer is sustained, with leave to amend within 20 days after the 
entry of the order. 
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HULSE et al. V. BONSACK MACH. CO. 

BONSACK MACH. CO. v. HULSE et al. 

(Circuit Court of Appeals, Fourth Circuit. February 5, 1895.) 

No. 108. 

1. Unbbasokable Contbact — Public Polict. 

Tiie B. Ce, which was engagea in constructing, operatlng, and selUng 
machines for maklng cigarettes, entered Into a written contract wlth H., 
by whicli It employed Mm at a salary of $50 per montli, to be afterwards 
increased, to set up and operate its machines, and by which it was agreed 
that H. should do ail In his power to promote the Interests of the company, 
and that In case he could malie any improvement in the machines, either 
whlle in the company's employ or at any time thereafter, the same should 
be for the exclusive use of the company. The last provision was stated to 
H. to be a condition précèdent to the making of any contract, the company 
having previously suffered from its employés making improvements and 
selling them to rivais. Beld, that the contract was not imreasonable or 
unconscionable, nor contrary to public policy. 

2. SaMB— CONSIDEBATION. 

Held, further, that the contract was an entire one, and nelther it nor any 
part of it was without considération. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia. 

This was a suit by the Bonsack Machine Company against W. A. 
Hulse and R. H. Wright to enjoin the assignment oî a patent. Upon 
the hearing in the circuit court, an injunction was granted, and the 
cause was referred to a master, to ascertain what would be proper 
compensation to be awarded to défendants under an agreement by 
plaintiiî to make such compensation (57 Fed. 519). XJpon the com- 
ing in of the report, a final decree was entered, awarding $8,126.36. 
Both parties appeal. 

Thèse are cross appeals from the circuit court of the United States for the 
Western district of Virginia. The Bonsack Machine Company Is a corpora- 
tion whose business it is to construct, operate on royalties, lease, and sell 
machines for the manufacture of cigarettes, in this and many other coun- 
tries. Its principal machine Is known as the "Bonsack machine." By per- 
fecting it, and procurlng and pmrchaslng patents connected wlth It, the com- 
pany has acquired and is doing a large business. In the course of its business 
the company engages many persons to operate its machines. In several in- 
stances persons so employed discovered improvements In worklng them, and, 
without disclosing the discovery, took out patents, which they used or sold 
in compétition with the company. To avoid this In the future, the company 
adopted a rule by which it required ail persons entering its employment to 
agrée to give the company the benefit of any improvement made while in the 
employment of the company, or at any time afterwards. Wright, one of the 
défendants, was a large stockholder in the company, and its gênerai man- 
ager, with an interest in its transactions outslde of this country. Hulse had 
been working at hls trade as a mechanlc, reallzing between four and flve 
hundred dollars a year. On or about 19th July, 1886, he applied for employ- 
ment in the Bonsack Company. In hls Interview wlth the président of the 
Bonsack Company, at which hls application was granted, he entered Into a 
written contract, the provisions of which were explained to him, especlally 
that relating to any improvements which he might make In cigarette ma- 
chines. Of that provision he expressed his approval. The contract will be 
set out hereafter. Having thus been engaged, he served the company at an 
increasing salary, beginning at $50 per mouth, then $60, agaln $75, and after- 
wards $85 per month. In July, 1889, while employed by the company lu 
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Montréal, his health failed, and he ceased to work with It In the fall he 
applied to the company for work, and the président of the company got hlm 
a place under Wright, who was engagea In the introduction and sale of the 
Bonsack machines in Oriental countries. Under the agreement t>etween 
Wright and the company, ail the business expenses attending his management 
■were charged against the profits of the business before the net profit was 
divided. Hulse reeeived from $100 to $12S per monfh and expenses. Belng 
so engaged, introducing, operating, and selling Bonsack machines under 
Wright, Hulse, while in China, saw a French machine, whlch put him upon 
the idea of an improvement in the Bonsack machine, by which a crlmping 
derice could be substltuted for paste in the process of making cigarettes by 
machinery, and made a model or flrst design of It On his return to this 
country he communicated to the company the fact that he saw an opportunity 
for an improvement. Thereupon he was furnished by the company with a 
suitable room, power, and materials to continue his experiments, and to per- 
fect his idea. While so employed, however, he did not draw any salary from 
the company. The experiments continued some three or fom* months. On 
19th March, 1892, Hulse, with Wright, to whom he asslgned a half of his 
Invention, wrote to the company offiering to sell to it the device and the patents 
whlch Hulse expected to obtain for the improvement for $100,000. To this 
letter they reeeived a reply refusing to purehase, the company claiming and 
iQsistlng on its rights under the contract with Hulse, and declaring that it 
was the purpose of the company not only to pay Hulse for services rendered, 
but also to pay hlm what the company regard libéral for his improvement 
if it should prove to be valuable to the company. After the receipt of this 
letter, Hulse and Wright did not Insist upon their ofler, but Wright, in wrltlng 
to the secretary of the company, said: "We wlll push forward the crlmping 
device as fast as possible, under the assurance of your board as to your liberal- 
ity in case we make a success of it." Hulse went on with his experiments, 
and very soon afterwards tried to sell the improvement to a rival company. 
Thereupon a bill for an Injunctlon was flled In the state court of Virginia, and 
a temporary Injunctlon was granted, restralnlng Hulse and Wright from assign- 
ing the improvement or any patent therefor. The cause was removed Into the 
United States court, and a motion to dissolve the Injunctlon was ref used, but 
the injunctlon bond was Increased from $10,000 to $50,000. The case coming 
en for final hearing, the injunctlon was made perpétuai, and a référence was 
ordered to Inquire what would be a libéral compensation to Hulse and Wrlglit 
for their services and expenses In connection with perfectlng the device and 
eecurlng patents therefor. The master reported that the expenses of Hulse 
and Wright should be paid by the Bonsack Company, and that each of them 
be pald at the rate of $5,000 per annum for the tlme they were engaged on 
\ïn% Improvement,— In ail $8,126.36. The report was confirmed. The im- 
■•provements, by final decree, were declared to be the property of the Bonsack 
Company. Hulse and Wright were ordered to convey to the Bonsack Machine 
Company ail the interest they hâve in thèse improvements, or any letters 
patent for the same; ail expenses to thèse ends to be borne by the Bonsack 
Company. The injunctlon was made perpétuai. Both parties appealed, the 
complainant because of the amount awarded to Hulse and Wright, the de- 
fendants because of the décision on the merlts and the small amount of the 
iward. The case was heard in this court on the errors asslgned. 

A. H. Burroughs and Samuel A. Duncan, for plaintiiî. 
P. H. Busbee and George H. Graham, for défendants. 

Before SDIONTON, Circuit Judge, and MOERIS and BEAWLEY, 
District Judges. 

SIMONTON, Circuit Judge (after stating th.e facts). The contract 
between tîie Bonsack Machine Company and Hulse is in thèse words 
and figures: 

"That the said company haa this day employed the said Hulse to set up 
and operate Its cigarette machines at a salary of $50 for the flrst month, and 
v.65F.no,8 — 55 
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$65 pcr month thereafter, with such advanee of salary, up to not exceeding 
$75 per month, as the services of the sald Hulse may justify. It is agreed 
that tiie sald Hulse wlU serve the company wlierever desLred, the company to 
pay his rallroad fares whenever travellng at the request of the company. No 
abatement will be made for loss of tlme because machines are not kept run- 
nlng, nor any extra payment for extra hours. The sald Hulse agrées to do 
ail In his power to promote the interests of the sald company, and in case he 
can make any improvement in cigarette machines, whether the same be made 
while in the employment of the sald company or at any tlme thereafter, the 
same shall be for the exclusive use of the sald company. And it Is agreed 
that In case the sald Hulse be not able to serve the said company efflciently, 
or shall In any way neglect his duty, the company may stop his services at 
any tlme, paylng up to such tlme; but, in case the said Hulse désires to quit 
the sald company, he shall give slxty days' notice thereof." 

Af ter tMs contract was made, tind upon the offer of Wright and 
Hulse to sell the improvement to the company, the following cor- 
respondance ensued: 

"We herewith Inclose you a copy of the contract between thls company and 
Mr. Hulse. Without viralvlng any of our rights under the said contract, but 
Insisting and relylng on the same, we wlU say that it Is our purpose not only 
to pay Mr. Hulse for actual services rendered, but also to pay him what we 
regard as libéral for his improvement, provlded it proves valuable to our 
company by reason of its belng perfected, and letters patent be obtained cov- 
ering the same, whlch are of proper scope and valld. As to the value of the 
supposed Improvement whlch Mr. Hulse has made we do not know, nor do 
we know to what extent the device may Infringe other patents. It Is our 
purpose to Investlgate thèse matters. We very much hope that the devices 
will meet Mr. Hulse's expectations, and that they do not infringe any exlst- 
ing patents. 

"Very truly yours. D. B. Strouse." 

Two days later ÇVlarch 21, 1892), Wright, having meanwhile con- 
ferred with the inventor, Hulse, and speaking for Hulse as well as 
for himself, wrote to the secretary of the Bonsack Company, saying, 
among other things: 

"I wish it distlnctly understood that we wlU push forward the crimping 
device as fast as possible, under the assurance of your board as to your llberal- 
ity in the matter, if we make a success of it." 

The questions made in the assignments of error are thèse: (1) 
What was the contract between the company and Hulse? Is it di- 
visible, consisting of independent covenants? And is it, or any part 
of it, without considération? (2) Is it an unconscionable or un- 
reasonable contract? (3) Is it void as against public policy? (4) 
Is the amount reported by the master a just and reasonable com- 
pensation? 

The contract: It is a contract of employment made after an 
explanation of its terms by one party and the approval of them by 
the other. No question is made hère impugning the bona fides of 
the contract. The considération moving from the company is the 
employment of the services of Hulse at a progressive salary, with 
no abatement for loss of time and no extra payment for extra hours, 
ail railroad fares of, Hulse when traveling for the company to be paid. 
In considération of thèse stipulations, Hulse is to serve thé company 
wherever desired, agrées to do ail in his power to promote the inter- 
ests of the company, and in case he can make any improvements in 
cigarette machines, either while in the employ of the company or 
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at any time thereafter, such improvements are to be for the exclusive 
use of the company, This last provision was stated to Mm as a 
condition précèdent to his employment, was approved and consented 
to by him. Hère we hâve a contract of hiring at stipulated priées, 
and a contract of service, with one détail of the service inserted to 
prevent any misunderstanding. It would seem to be an indivisible 
contract. The stipulation claimed to be an indépendant covenant, 
directed to any improvements made by him in cigarette machines, 
was the very stipulation which secured the contract on the part of 
the company to engage and pay Hulse. The considération on the 
part of the company moves to ail the parts of the contract. The 
contract was one of employment. The company was to do certain 
things. In return, Hulse was to do certain things, — set up and 
operate the cigarette maclùnes, and promote the interests of the 
company, and, to do this, give them the beneflt of improvements in 
cigarette machines in case he made any. Can it be said that, if he 
set up and operated the machines, he had exhausted the considéra- 
tion of his contract, and that he could antagonize the interests of 
the company whenever he pleased, his agreement to promote its 
interests being nudum pactum? For similar reasons, it cannot be 
said that this agreement, or any part of it, is without considération. 
In the absence of fraud, mistake, illegality, or oppression, and where 
no relations of trust and confidence exist between the parties, courts 
cannot inquire into the inadequacy -of the considération of a con- 
tract, or set up their own opinions respecting that which parties in 
good faith on both sides hâve agreed upon. "If there is one thing 
more than another that public policy requires, it is that men of full 
âge and compétent understanding shall hâve the utmost liberty of 
contracting, and that contracts, when entered into fully and volun- 
tarily, shall be held good, and shall be enforced in a court of justice." 
Registering Co. v. Sampson, L. E. 19 Eq. 465, Some considération 
is requisite to support a contract, but the sufficiency of the con- 
sidération cannot be inquired into. 1 Sedg. Dam. 455. 

Is this contract unreasonable or unconscionable? The Bonsack 
Machine Company owned valuable pateuted machines, employed in 
the manufacture of cigarettes. Comparatively the invention was in 
its infancy, and the machinery was known to be difficult of opération, 
and open to improvement. Any one entering into the employment 
of the company had full opportunity of learning the merits of the 
machines, and, by constant and daily use, could see where the ma- 
chine was defective, and where improvement was needed. If any 
improvement suggested itself to his mind, he could, by using the 
machine and the time and material of the company, experiment up- 
on it, and ascertain its value. The improvement would be his own 
idea. But it owed its suggestion and origin, its progressive de- 
velopment and perfection, to the business, the practical working, 
the opportunity affo'ïded by the company. When, therefore, the 
company, taught by costly expérience, determined to protect itself 
from the discovery of improvements by its own servants, it did a 
natural and reasonable thing; and, when it protected itself by a 
covenant in advance of any employment with those seeking its serr- 
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ice, it did a fair tMng. Nor was that part of the contract whicli 
put in the same category improvements made while in the employ- 
ment of the company and those made at any time thereafter uncon- 
scionable or unreasonable. Without this safeguard, the contract 
on this point could be easily evaded, and be made valueless. It will 
be observed that Hulse did not bind himself to study and seek ont 
improvements in this machine, and, when discovered, to give them 
to the company, as other employés, who were witnesses in the record, 
did. His contract was in effect that if, in his expérience with the 
machines, derived in the service of the company, he saw or was led 
to see improvements, they were to inure to the beneflt of the com- 
pany. And his inventive genius or power of observation could only 
belong to the company when applied to cigarette machines; ail 
other fields of invention were open to him. The contract does not 
appear unreasonable. Nor can it be said, in the light of this record, 
with respect to the subject-matter of this suit, that the action of the 
complainant is unconscionable. The argument is that for a certain 
monthly stipend, worth no more than the daily services rendereû, 
the complainant seeks to secure any discovery or invention in 
cigarette machines Hulse may make in his whole life. But this is 
answered by what took place. Hulse, fearing this, or having had it 
suggested to him, sought to be absolved from his contract; that is, 
sought to secure the improvement for himself and his partner, and 
not for the company, and demanded |100,000 from the company for 
it. The company, insisting on its rights, nevertheless, declared its 
intention to pay him what it regarded a libéral reward for the im- 
provement, provided it had a value. With this Hulse receded from 
his demand, and went on with the work, relying on this déclaration. 
We may treat this déclaration simply as the purpose of the com- 
pany to deal liberally with Hulse if his scheme was a success, and 
not to hold him or themselves to the letter of the bond. If so, it 
cannot be said, so far as the subject-matter of this suit is concerned, 
that Hulse has cause of complaint. His services were recognized, 
and, if successful, would be liberally rewarded, notwithstanding 
the terms of the contract. Or we may treat this déclaration as a 
modification of the contract. If so, then it cannot be said to be 
unconscionable, for it satisfled Hulse as well as Wright, who seems 
to be a business man keenly alive to his own interest. 

Is the contract void as against public policy? Does it injure the 
public? Hère we hâve the case of an ingénions man, without oppor- 
tunity of developing his talent, and struggling under difûculties, 
enabled by this contract to secure employment in a large and pros- 
pérons corporation, where he could give his inventive faculties full 
play. He in this way was afforded every opportunity of discover- 
ing and removing defects in cigarette machines. He secured this 
employment by signing this contract. He could not hâve obtained 
it if it had been understood that this contract had no validity. Then, 
in ail human probability, the public would hâve lost the laeneflt of 
his discovery. In this point of view, a contract of this character 
cannot be said to be against public policy. Sir George Jessel, in 
discussing the subject, holds that not only is there no mie of 
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public policj against sucli a contract as thîs before us, but that 
public policy is with it. Registering Co. v. Sampson, L. R. 19 Eq. 
466. It bas been urged with. leaming and ability that this contract 
is void as against public policy, because in restraint of trade. It 
would extend this opinion to an unreasonable length. if we attempted 
to foUow the long line of authorities on this subject found in the 
English Reports from the Year Books to tlie présent time. The true 
test is that made by Tindal, C. J., in Horner v. Graves, 7 Bing. 735 : "Is 
the restraint such only as to afford a fair protection to the interest 
of th.e party in favor of wbom it is given, and not so large as to inter- 
fère with the interests of the public ?" Or, to put it as it is put in Am- 
munition Oo. v. Nordenfelt [1893] 1 Ch. 630, and in Match Co. y. Roe- 
ber, 106 N. Y. 473, 13 K E. 419 : Is it, in view of ail the circumstances 
of tiie case, reasonable? We hâve seen the reason for the adoption 
of this form of contract by the company. It was to protect it from 
improvements discovered by its own servants, under its pay, in 
cigarette machines. The company lets them into an intimate 
knowledge of its cigarette machines, affords th.em the opportunity 
of discovering any needed improvements in them, gives them at hand 
the means of testing any improvements which, may suggest them- 
selves. Naturally it seeks to protect itself from an abuse of thèse 
results. The protection sought is a fair one for the interests of the 
company. Does this protection interfère with the interests of the 
public? "Sales of secret processes are not within the principle or 
the mischief of restraints of trade at ail. By the very transaction 
in such cases, the public gains on the one side what is lost on tbe 
other, and, unless such a bargain was treated as outside the doctrine 
of gênerai restraint of trade, there could be no sale of secret pro- 
cesses of manufacture." Bowen, L. J., in Ammunition Co. v. Nordenfelt, 
supra. In Morse, etc., Co. v. Morse, 103 Mass. 73, the court refused to 
extend the doctrine oif restraint of trade to a covenant in an assign- 
ment of a patent by an inventer "to use his best eiîorts to invent im- 
provements in the process, and to transfer them to the buyer; to do 
no act which may injure the buyer or the business; and at no time to 
aid, assist, or encourage in any manner any compétition against the 
same." Speaking of this doctrine, the court says: "It has never 
been extended to a business protected by a patent. Nor does it 
extend to a business which is a secret, and not known to the public, 
because the public has no right in the secret." This is not literally 
an agreement in restraint of trade. It is simply a contract, which, 
by analogy, can be likened to one, and the analogy should not be 
pushed beyond the reason for it There is no presumption that such 
a contract is void. The presumption is in favor of the competency 
of the parties to make the contract, and the burden is upon the 
party who allèges that it is unreasonable or against public policy. 
In the most récent cases the validity of contracts in partial restraint 
of trade is tested, not by any inflexible rule, but by their reasonable- 
ness when considered in connection with the protection necessary 
for the particular business and the modem methods of conducting 
the enterprise. The contract in this case has référence, not to ail 
inventions which Hulse might discover, but only to improvements 
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in cigarette machines; and the question is net wlxether a court of 
«quity would compel spécifie performance if Hulse had conceived the 
invention after he had severed his relations with the company, and 
at a time when it did not resuit directly f rom the opportunities of his 
employment, but whether the court should do so in this case, where 
the invention was conceived while he was in the company's service, 
and perfected with its direct assistance, and in a case where Wright, 
the other party interested with Mm, was an agent and business 
manager of a department of the company's business. The case 
présents circumstances and éléments calling for the exercise of this 
équitable xemedy. We concur in the conclusion reached by the 
circuit judge in his opinion in this record : 

"The public, In so far as questions relatlng to public pollcy are concerned, 
bas no interest In this matter. Sbould the clalm of the Bonsack Machine 
Company fail, the public would hâve no rlgbt to use the Improvement. The 
device would then belong to Hulse, would be his secret, protected by patent, 
and guarded from the public use by provisions of law. The restralnt pro- 
vided. for In the contract does not interfère with any interest of the public, 
and it only gives a falr protection to the party in whose favor it Is given, for 
which proper compensation was stipulated for the party maklng It." 

The last assignment of error is the amount found by the master, 
and allowed by the court. The question was, what compensation 
should, under the circumstances, be allowed? The Bonsack Com- 
pany had declared that the compensation would be libéral. The de- 
serving party was Hulse, and the compensation was really his. 
Wright deserved nothing. He was only a speculator, seeking share 
of Hulse's reward. Hulse voluntarily, or for considérations which 
he considered adéquate, agreed to divide with him. When, there- 
fore, the master awarded the gross sum of $8,126.36, this was his 
finding of what would be a libéral compensation for Hulse's service 
in and about the improvement. We see no error in this of which 
either party can rightiy complain. 

It is ordered that the decree of the circuit court be afflrmed in ail 
respects, each party paying its own costs in this court. 



PLAYFOKD V. LOCKARD. 

(Circuit Court, E. D. Pennsylvanla. January 15, 1895.) 

No. 15. 

Equitt Practicb— Plea to Jurisdiction— Intbrrosatohies. 

To a blU for an accounting, propoundlng Interrogatorles to défendant 
as to the amounts recelved and paid by hlm, défendant flled a plea, sup- 
ported bj' answer, averring that the court had no jurisdiction, because 
the amount in dispute was less than $2,000. Held, that the Issue of fact 
thus presented should be determlned before proceeding further with 
the litigatlon, and défendant should be required to answer the InteiTog- 
atories, other questions belng reserved meantime. 

This was a bill in equity brought by George Playford, a citizen of 
the state of OMo, against William Lockard, a citizen of Pennsylvania, 
résident in the city of Philadelphia. 
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The blîl averred that on September 1, 1880, the complainant was selsed 
In his demesne as of fee of a certain lot or pièce of ground, wlth the tene- 
ment thereon erected, sltuated in the said city of Philadelphia, and par- 
ticularly described in the bill; that on or about that date the complain- 
ant agreed verbally with said défendant to allow him to collect the rent 
arising from said property, and after paying the taxes, water rent, and 
interest upon incumbrances, as also the sum of $50 to the said défendant, he 
(the said défendant) should pay over to the said complainant the remainder 
of the said rent, profit, and income; that, In pvirsuance of said agi'eement, 
the said défendant was stlU coUecting the said rents and income of said 
property, but whether he had paid the said taxes, water rent, and interest 
the complainant professed ignorance, and could not set forth. The bill fur- 
ther averred that the said défendant had refused to pay over the said resl- 
due and remainder over and above the said expansés; that the amoiint of 
said residue and remainder was not known to the complainant, but he 
averred that he believed and was informed that it was above the sum of 
$2,000. The bill prayed for an accounting, and for a writ of injunction re- 
straining the défendant from further violating the rights of the complainant 
in the pi-emises. To the end that the défendant should make full dis- 
closure and discovery of the matters aforesaid (an answer under oath being 
expressly waived), the foUowing Interroga tories were propounded: (1) 
Whether he bas received any rents, profits, or income from or arising from 
the premises aforesaid, and, if yea, how much, and the dates and amounts 
of such receipts. (2'» What amounts he bas paid for taxes lawfully assessed 
against said premises, if any, since the Ist day of September, 1880. (3) 
What amounts he has paid for rent due for the use of water on said prem- 
ises, and how much since the Ist day of September, 1880. (4) What 
amounts, if any, he has paid for or on account of interest on incumbrances 
of the within described premises. State the amounts paid and dates of pay- 
ment in détail. (5) What amount of net Income from the said premises has 
been received by hlm since September 1, 1880. To this biU the défendant 
flled a plea, aveiTing that the court had no jurisdiction over the subjecl- 
matter, because the amount in dispute was less than $2,000, and an answer, 
admittlng that the complainant was the owner of the said premises, but 
prior to January 1, 1879, défendant denied that he ever acted as agent for 
the pin-poses mentioned in the bill, and averred that in November, 1878, he 
ptu-chased the said premises from the complainant, and has since been in 
possession as owner, and that complainant has no Interest thereln, and 
never previously claimed any. The answer further averred that this bill 
was really an ejeetment biU, and that complainant has a remedy at law; 
that the value of the property is not $2,000, and hence the court had no ju- 
risdiction; it was assessed for taxation at Ç800, and was mortgaged for 
$800, and rented for $12 a month; that the receipts hâve been less than 
$2,000; and that the expenditure was $9<X). 

Harvey & Hoffman and Mark Wilks-Collet, for complainant. 
Bradbury Bedell, for défendant. 

DALLAS, Circuit Judge. The bill in this case, which prays for 
an accounting by the défendant, allèges upou information and be- 
lief, the fact being peculiarly within the knowledge of the défend- 
ant, that the amount in controversy (the balance claimed) exceeds 
the sum of f2,000. The défendant, by plea, asserts the contrary. 
This plea, if true, is a good one. It challenges the jurisdiction of 
the court. The plaintiff, however, is entitled to hâve the issue of 
fact thus presented determined ; and it is manifest that this should 
be done, if possible, before the litigation is further proceeded with. 
The burden is upon the plaintiff, and one means by which he may 
meet it — perhaps the only one in this case — is by asserting his right 
to complète discovery from the défendant with respect thereto. 
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This he bas done by flling five spécifie interrogatories, ail of which 
are plainly pertinent to the averment of the plea; but the défend- 
ant, though he bas flled an answer in support of Ms plea, bas re- 
fused to reply to any of the interrogatories. I think he should be 
required to do so, and that ail other questions should be reserved 
pending his conipliance with that requirement. Accordingly, Jan- 
uary 15, 1895, it is ordered that: (1) The défendant shall, within 
10 days from this date, answer each and ail of the interrogatories 
contained in the bill. (2) Ail other matters are reserved until the 
coming in of the said answers, with leave to either party to then 
move as he may be adVised. 



PLATT V. PHILADELPHIA & R. R. CO. et al 

(Circuit Court, B. B. Pennsylvania. October 2d, 1894.) 

No. 1. 

1. Railroad— Receivers — Agreement for Pi,an or Rbokganizaïion — Whest 

Allowed. 
The court will approve the pétition of the receivers of a railroad com- 
, pany asking for leave to enter into an agreement for partial readjust- 
ment of the affairs of the company, when it appears that such agree- 
ment wlU put the stockholders aud creditors of the company under no 
constralnt as to the aeceptance or rejection of a related plan of reorganiza- 
tion, nor will approval or disapproval of the proposed plan be implied In 
the order of the court. 

2. Plan g» Rkorganization— Commission on Advances. 

Where a syndlcate proposes to elîect a plan of reorganization of a rail- 
way company which is in the hands of receivers by the advancement 
of funds for the purchase of overdue coupons and interest, the court 
xnl\, under the circumstances surrounding tlils case, grant permission to 
the receivers to pay the sald syndlcate 2i^ per cent, commission upon the 
money so advanced In case tBe said plan become effective. 

3. Receivership — Termination op. ■ 

A court of equity will regard with satisfaction any legitlmate effort 
to terminate a receivership of a railroad corporation which has existed 
for two years. The appointment of receivers is a temporary remedy, 
and. in the event of the parties interested failing to provide a meaus for 
their discharge within a reasonable time, a court of equlty will, of its 
fiwii volition, take into considemtion the question of a dissolution of the 
receivership. 

This was a pétition of the receivers of the Philadelphia & Bead- 
ing Railroad Company and the Philadelphia & Eeading Coal & 
Iron Company, together with the Philadelphia & Reading Railroad 
Company, for authority to enter into an agreement for the partial 
readjustment of the affairs of the Philadelphia & Reading Railroad 
and Coal & Iron Companies, and to make the payments therein 
provided if the plan be carried into effect. The pétition was re- 
ferred to George L. Crawford, Esq., as spécial master, whose report 
follows, containing the terms of the said agreement and his com- 
ments thereon, with a recommendation that the prayer of the péti- 
tion should be granted: 

After the hearing of the argument upon the sald pétition, after due ad- 
vertlsement, had begun on October 15, 1894, bef ore the court, its then pre- 
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occupation wlth jury trials caused it to refer that hearing to me, and the 
parties appearing thereupon adjoumed to ray office, 606 Chestmit street, 
Philadelphia, October 15, 1894, 12 m., for that purpose, whereat then ap- 
peared C. Stuart Patterson, Esq., for Mr. Platt; Samuel Dickson, Esq., for 
the Philadelphia & Reading Coal & Iron Company and the Philadelphia & 
Eeadlng Rallroad Company, and the receivers; Messrs. Sulzberger, John- 
son, Carey & Beeves. of coxmsel for the reorganization committee of Mr. 
Olcott; John E. Dos Passos and Charles B. McMichael, Esqs., for the Fitz- 
gerald committee, Intervening wlth pétition on behalf of Mr. Whitney, a 
gênerai mortgage bondholder; Nathan Bijur, Esq., for the Hartshorne com- 
mittee; Francis I. Gowen, Esq., for the Lehigh Valley Bailroad Company; 
.John B. Gleason, Esq., for George L. Rogers, a first préférence income bond- 
holder, intervening by pétition,— and when and where the argument upon 
said pétition was proceeded wlth. Mr. Dos Passos then presented the in- 
tervening pétition hereto annexed, marked "Exhibit B." He also called 
upon the counsel for the receivers to produce, and they produced, the reso- 
lution of the Philadelphia & Reading Rallroad Company touching the pro- 
posed plan, a copy whereof is hereto annexed, marked "Exhibit C." A 
copy of the proposed plan, in the form of an agreement between the gênerai 
mortgage bondholders, income mortgage bondholders, and stockholders, and 
their committee of readjustment, and a copy of the proposed agreement be- 
tween that committee and the petitioners, are annexed to the said pétition 
as a paçt thereof. 

The présent receivers hâve been appointed upon a class biU for fore- 
closure, flled by a holder of third préférence Income bonds of the Philadel- 
phia & Reading Rallroad and Coal & Iron Companles. They hâve out- 
standing prier gênerai mortgage bonds, amounting to $44,491,188.77, bearing 
4 per cent, interest, maturing semiannually, January and July Ist, vs^hicli for 
the past 18 months is in arrear and unpaid. The receivers, under an order 
made July 6, 1893, authorizing them to issue receivers' certificates, bave is- 
sued them to the amount of ¥3,640,000. The Philadelphia & Reading Rall- 
road Company also owe other gênerai, v?ell-seciu:ed indebtedness to the 
amount of $3,843,000, and further indebtedness, with Interest, aggregating 
$7,533,000 for necessary equipment, for which a large part of the value 
thereof has been paid, leaving a valuable equity of the company therein 
over the said debt therefor. The receivers, upon the payment of the said 
secTU-ed gênerai indebtedness, will hâve $10,000,000 of 5 per cent, collatéral 
trust gold bonds of the Philadelphia & Reading Rallroad Company, secured 
by stocks and bonds of its assoclated companles, which are a valuable and 
necessary part of its System, to dispose of for payment of the said classes 
of indebtedness, which, by reason of prlorlty of liens, or value of securitles 
pledged therefor, are entitled to a préférence in the disposition of the pro- 
ceeds of the said collatéral trust bonds, over other indebtedness of the Com- 
pany. 

Some of the said gênerai mortgage bondholders hâve oombined to enforce 
foreclosure of their mortgage, under due légal proceedings. The said plan 
of readjustment proposes, in substance: (1) The formation of a committee 
for readjustment to carry out the plan, fix the time to be glven for its ap- 
proval by the parties in interest, with the board of managers of the rall- 
road company, to détermine whether a sufflcient amount of income bond- 
holders and stockholders hâve assented thereto to make it effective, or to 
déclare it abandoned, and to détermine the form of the writings and do the 
acts requisite to carry it into effect if practicable. (2) That the gênerai 
mortgage bondholders shall sell to the committee 10 coupons or interest on 
their bonds, accruing from July 1, 1893, to January 1, 1898, both inclusive, 
the committee if they flnd the plan to become effective, to abandon fore- 
closure proceedings, unless default should occur in payment of the interest 
on said bonds, other than the interest already in default, or in payment of 
the purchased coupons or Interest and interest thereon, as provided by the 
plan, or in payment of the interest accruing after January 1, 1898. (3) That 
the Income bondholders shall purchase to the amount of 10 per ' cent of 
their holdings said 5 per cent, collatéral trust gold bonds at par, paying 
therefor when requlred by the committee, and depositing their bonds with 
the committee as security therefor, or immedlately paying said 10 per cent 



874 FEDERAL REPORTER, Vol. 65. 

purchase inoney, and in either case receiving in exchange a proper negotia- 
able receipt for sald trast bonds wben ready for delivei-y; or pay 3 per cent, 
of their holdings without receiving any of said trust bonds. (4) That the 
stocJiholders shall contribute 10 per cent, of the par of their stoelc in pm-- 
chase of that ainount of said collatéral trust bonds at par, or $1.50 per 
share, without receiving any of said trust bonds, their stock to be assigned 
to a tnistee as registered owner, and they receiving a certiflcate from the 
trustée for their équitable interest, said trustée to vote upon the said stock 
for one-half of the board of managers and président, as directed by resolu- 
tion of a meeting of the gênerai mortgage bondholders, and for the other 
half of the board as directed by resolution of a meeting of the holders of the 
assenting trust certiflcates, until the coupons and interest of the gênerai 
mortgage bondholders purchased by the committee be paid, after which tlie 
trustée shall vote, until payment of the principal of the gênerai mortgage 
bonds, for one-third of the board, as directed by the meeting of the gênerai 
mortgage bondholders, for another third by the income mortgage bondhold- 
ers, and the remaining third of the board and the président by the holders 
of the assenting trust certiflcates. (5) ïhat, if the plan be abandoned, and 
foreclosure take place, the committee shall, on reorganization by them after 
sale, recognisse the Income mortgage bondholders and stockholders assent- 
ing to the plan, or, at the option of the committee, return them their securi- 
tles and amounts paid thereon. 

The proposed agre^iment between the said committee and the receivers 
and the Philadelphia & Beading Railroad Company recites that the com- 
mittee, to insure the carrying of the plan into eû'ect, bas organlzed a syndi- 
cate to advance the money to purchase the said accrued coupons and inter- 
est on the gênerai mortgage bonds at par from such holders thereof as 
prefer to receive the cash therefor, and a second syudicate to purchase 
said collatéral trust bonds not taken by the assenting incoma bondholders 
and stockholders at 70 per cent, of their par value, provided that a guaranty 
commission of 2% per cent, be paid to eadbi of said syndicates, and pro vides: 
(1) That the flrst-mentioned syndicate shall buy the said coupons and inter- 
est maturing on the gênerai mortgage bonds for 5 years from July 1, 1893. 
inclusive, with the accrued interest thereon, and hold them for 10 years 
from the date of purchase, upon condition that the holders of the accom- 
pauying bonds shall sign the bondholders' agreement of May 7, 1894 (pro- 
viding for foreclosure), and présent their bonds to be stamped under the 
terms of the said readjustnxent agreement. (2) That the receivers and rail- 
road Company shall pay the Interest accrued on the coupons and interest 
in default, and thereafter semlannually on the par of the purchased coupons 
and Interest, at the rate of 6 per cent, per annum. (3) That the Philadel- 
phia & Keading Railroad Company, and, if the plan be duly declared ef- 
fective, the receivers, shall pay the said 2^ per cent, commission upon the 
amount underwritten for the purchase of the said coupons and Interest. (4) 
The purehasers shall hold them with ail their rights, eixcept of foreclosure, 
unless default occur under this agreement, or under the gênerai mortgage, 
other than what has already occurred, or suflicient of the junior security 
holders shall not consent to the readjustment agreement, to make it ef- 
fective in the judgment of the committee and board. (5) That the receiv- 
ers and railroad company shaU dévote its surplus earnings to retire the said 
purchased coupons and interest at the rate of 105 and accrued interest, 
wlthln 10 years from the date of the purchase. (6) That if sufflcient bond- 
holders and stockholders shall assent to the plan to make it effective in 
the judgment of the committee and board, without foreclosure, the railroad 
Company shaU sell and dellver its collatéral trust bonds not subscribed for 
as aforesaid at 70 vec cent, to the second-mentioned syndicate, and pay it 
a guaranty commission of 214 per cent, upon said $10,000,000 collatéral trust 
bonds, and shall apply ail sums received from the syndicate and income 
bondholders and stockholders to the payment of the receivers' certiflcates 
and the secured floating debt, and the balance to the réduction of the equlp- 
ment notes and car trusts. (7) If the plan of readjustment should not be- 
come effective, the railroad company shaU repay to the said committee their 
expenses incurred in putting forth and advertising the plan. 

Mr. Growen, on behalf of the Lehigh Valley Kallroad Company, deslred 
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to hars on the record slmply that it had a large claim against the Phila- 
delphla & Readlng Railroad Ck>mpany and recelvers, not provided for by the 
plan, and that the Lehlgh Valley Railroad Cîompany did not wish to inter- 
fère with its consummation. 

Mr. Gleason submitted that the proposed payment of commissions was in 
Tiolation of the provisions of the încome mortgages, limiting the subjects 
to whlch the eamings of the company were to be appropriated; but upon 
Mr. Dickson stating that the board would not déclare the scheme effective 
unless a sufflcient number of Income mortgage bondholders and stockholders 
should agrée, so as to substantially realize $9,750,000 from the collatéral 
trust bonds, Mr. Gleason stated that, if convinced of this, he wonld with- 
draw his objections. 

The only further opposition, after fuU advertisement of the application 
had, was from Mr. Bijur, representing the Hartshorne committee, Mra 
Hetty Green, and Mr. Isaac L. Rice; and Messrs. Dos Passos and Charles 
B. McMichael, representing the Fitzgerald committee; and Messrs. Kissan, 
Whitney & Oo., gênerai mortgage bondholders. It did not appear what 
extent of Interests were represented by thèse committees. 

Messrs. Bijur and Dos Passos submitted: (1) ïhat the pétition asked the 
court to approve of what was substantially a plan of reorganization, and 
not of administration, making the recelvers its partisans, with power to ea- 
force assent from parties in interest, and the granting of the prayer of th» 
pétition woiild be misunderstood by the press and by Englishmen, undev 
whose System such reorganizations are approved by their courts and mad» 
obligatory. (2) That the court has no jurisdictlon or power to authorize th» 
recelvers to become parties to any plan of reorganization, particularly if 
opposed, and the right of a single minority security holder must be consid- 
ered as much as those of the majority, referring to tlie master's fourteenth 
report, filed April 1, 1885, in the Kelsoy Case; Central Trust Co. v. Wabash, 
etc., R. Co., 25 Fed. 70; an opinion of Mr. Justice Jackson in the United States 
circuit court of Georgia in the case of Clark v. Railroad Oo.. 66 Fed. 16, ren- 
dered May 26, 1893; Chable v. Construction Co. 59 Fed. 846; and Judge La- 
combe's opinion in Fowler v. Mortgage Co. (Oct. 2, 1894) 64 Fed. 279. (3) 
That the plan requires the assenting gênerai mortgage bondholders to sign 
the Olcott committee's agreement of May 7, 1894, providing for foreclostire, 
which committee has thus far been unable to obtain the consent of suffl- 
cient holders for that purpose, and whicli will thus obtain suiHcient, if the 
plan should not become effective. (4) That the plan does not provide in 
advance for Its success. (5) That it still leaves the companies In the hands 
of the receivers, subject to large unadjusted claims. (6) ïhat It Is insuffl- 
cient, and default wiU again occur at the end of the flve-years extension, 
when the company will be depleted of assets. (7) That the recelvers would 
hâve had means for payment of the gênerai mortgage coupons and interest 
if they had not been improperly diverted therefrom. (8) That It afCects 
liens not before the court, and charter rights not within its jurisdictlon. 
(9) That the provisions for payment of commissions impair the obligation 
of the income mortgages, which limits the appropriations of eamings to 
other objects. (10) ïhat the proposed price for the purchase of gênerai 
mortgage coupons and interest and collatéral trust bonds by the syndicates 
Is inadéquate. (11) ïhat the provisions for the voting trust are illégal, re- 
ferring to Ohio & M. Ry. Co. v. State (Ohlo Sup.) 32 N. E. 933. (12) That 
the court should first hâve a full accounting and statement of the compa- 
nies' afCairs. (13) That the Philadelphia & Reading Railroad Company 
does not need the authority of the court to make the agreements proposed 
by it. Mr. Bijur also argued that a foreclosure would be disastrous to the 
interests of the income mortgage bondholders and stockholders, while Mr. 
Dos Passos argued that the recelvers' duty was to aid in winding up their 
trust, and liaving the property sold under foreclosure, as soon as possible. 

This scheme, if successful, offers In substance to the receivers and the 
railroad company, for payment of the said claims of pressing indebtedness, 
the use of nearly $19,000,000, in the $9,000,000 from the fivc-years extension 
of the coupons and interest upon the gênerai mortgage bonds, and $10,000,- 
000 from the collatéral trust bonds and income mortgage bondholders and 
stockholders upon the recelvers and the compauy paying 6 per cent, interest 
upon those extended coupons and interest for five years from July, 1893, 
«nd 2^^ per cent, commissions upon the amount of the gênerai mortgag» 
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coupons and Interest thus extended, ■whlch the holders thereof wlU requlre 
the syndicate to take, and 2i^ per cent, commission upon the amount of the 
collatéral trust bonds; the success of the scheme requiring, and being con- 
tingent upon, the assent of sufflcient of the security holders and stockhold- 
ers to make It effective In the judgment of the committee and board of man- 
agers. In any event, whether of success of the scheme, or of foreclosure, 
because of the prlority of the lien of the coupons and interest of the gênerai 
mortgage bonds, and tlie recelvers' certiflcatea and the salvage of the se- 
curities pledged for the secured indebtedness and of the equipment, the 
debts which are proposed to be pald out of the said moneys to be raised 
would be payable out of the proceeds of the collatéral trust bonds and their 
security, in préférence to the income mortgage bondholders, unsecured gên- 
erai indebtedness, and stockholders. The coupons of the gênerai mortgage 
bonds carry 6 per cent interest from their maturity. Too small a part of 
those bonds are registered to warrant a discrimination against the small 
amount of interest thereon, which will not carry Interest from maturity. 
The counsel for the recelvers state that the equipment and the other well- 
secured obligations proposed to be paid also carry 6 per cent, interest The 
collatéral trust bonds proposed to be sold carry 5 per cent Interest No sub- 
stantial ofCer of better priées for the assets proposed to be sold In this plan 
was made, much less In the mode required by courts from parties opposing 
the consummation of judicial sales, in security for a substantial better priée. 
The scheme, to be successful, will requlre from the syndicates and the se- 
curity holders and stockholders substantially $9,750,000 from the collatéral 
trust bonds and $10,000,000 from the funded gênerai mortgage interest. It 
seems that the commissions provlded for in the plan are not unreasonable 
In comparison with those which the présent recelvers hâve been authorized 
to pay in the foUowing instances, to wit: 

November 24, 1893: 

Speyer & Oo— Loan of $3,000,000— Action of Recelvers in payment of 
following commissions, etc., ratified: 

April 24, 1893 $30,000 

July 3, 1893 15,000 

November 25, 1893 6,000' 

October 3, 1893 62,500 

January 3, 1894 25,000 

April 3, 1894 25,000 

January 23, 1894: 

Tug International— Payment of 4% per cent, commission to Philadel- 
phia Warehouse Company for advauce of $63,000 for three years— to 
be refunded monthly. 
January 27, 1894: 

Philadelphia and Frankford Railroad Company— Issue of $250,000 bonds. 
Payment of $450 to Guarantee Trust Company for services as trustée, 
etc., and also commission of $5,000 to Pennsylvanla Warehouse Com- 
pany for purchasing unsettled claims amounting to $85,000. 
March 2, 1894: 

Steam Tug and New Barges— Advance of $380,000 for flve years to be 
refunded in monthly payments, commission of 5 per cent. 
March 5, 1894: 

Coal Trust Certlflcates— Loan of $5,000,000 for ten years— negotiated at 
97% per cent 

It is not probable that under a foreclosure the collatéral trust bonds or 
their security would produce more. It is the duty of the recelvers appointed 
upon a bill of an income mortgage bondholder to pay or provide for the in- 
terest upon the gênerai mortgage bonds, to avoid foreclosure under it. An 
investigation of the causes of the existing fact that the recelvers hâve not 
the means to pay the présent default upon the gênerai mortgage Interest, or 
the said other pressing indebtedness, wlU not aid the considération of the 
présent duty of the court and recelvers. In the «listing condition of those 
debts. So far as the pétition asks action by the court and for authority to 
the recelvers and company, It is entirely for the administration of certain 
assets in taie recelvers' hands for the payment of certain pressing debts, 
aad that authority la to be contingent upon the subséquent approval of Ht» 



PLATT V. PHILADEI.PHIA & E. R. CO. 87. 

Éécurity holdere and stockholders, ail the parties in toterest. That that ad- 
ministrative authority is asked tlius contingently, and Involves a partial 
adjustment of the affalrs of tlie company, and a pro tanto reorganization, in 
ald of a complète reorganization, with a discharge of the receivers, when the 
remalning outstanding debts shall be thereafter the more easily settled, does 
not impair the jurisdiction or power of the court in thèse administrative 
functions. As was similarly said by the master in his nineteenth report in 
the case of Kelsey y. P. & R. R. Co., made Aprll 1, 1885, if tbere were no 
other obstacle than the doubt as to the success of the plan, the receivers 
might be properly, in advance, authorized to consummate it, if it should prove 
effective. If the plan involved a complète reorganization and a discharge of 
the receivers, the authority aslied for could awalt the consummation of the 
plan, but it is because the receivers are to continue that the plan becomes 
only one of administration, so far as the action of the court is concerned. 
The authority asked for is the same in character which was granted by 
Judge McKennan in Central R. R. Co. v. Lehigh & W. Coal Co., in the cir- 
cuit court of the Western district of Pennsylvania, in its order of April 2, 
1877, and September 7, 1878,i and which was given in the présent case March 
5, 1894, upon the twenty-ninth report of the master, a authorizing the issue 
of $5,000,000 6 per cent, certificates upon the security of the coal and coal 
accounts. Even looking at the plan in the aspect of reorganization, while 
it is the duty of the court and the receivers to be strictly impartial between 
rival committees, plans, and interests, and therefore in Ohaljle v. Construc- 
tion Co., 59 Fed. 846 (which was a stockholder's motion for an order on the 
receivers to permit him to inspect the company's books, to obtaln material 
to convince other stockholders that they should oppose a proposed plan of 
reorganization which the receivers had commended, and who refused the in- 
spection because the object of the petitioner was to defeat the plan), Judge 
Laeombe said in référence to that condition of things: "ïhe theory of a re- 
ceivership such as this is that the court takes possession of the assets of the 
corporation with the intention of distributing them equitably among ail en- 
titled to receive, vclthout exposing creditors and stockholders alike to the 
heavy sacrifices which would be likely to occur should the property, as an 
entirety, be broken up and sold, bit by bit, as the resuit of a ruinous race 
of diligence between creditors. Having the securitles in its possession, the 
court retains them until they can be properly marshaled, the claims of ail 
ascertained, the property converted into money, and the same distrlbuted 
equitably according to the rights of ail parties. Frequently, before this ter- 
mination of the proceeding is reached, some plan of reorganization, satisfac- 
tory to nearly ail interested, and abundantly protecting the full légal and 
équitable rights of those not entering into it, Is perfected, and the receiver- 
ship terminâtes by a sale of the property to some new corporation, or to 
some committee organized under such plan." "Whether there shall be a 
new organlzation formed of stockholders, bondholders, or creditors, with 
what respective interests, and upon what terms, is one that shall be left 
for the détermination of the Interested, without interférence in any way by 
the court or its ofllcers. ïhe court in thèse cases is a harbor of refuge, not 
a repalr shop. It wlU hold the property of the corporation safe Irom out- 
side attacks, and in proper cases will keep its business golng, so that what- 
ever value there may be in the business, qua. business, may he preserved for 
ail concerned; but it will not undertake, either itself or by its officers, to 
reorganize the old corporation, or to create a new one, or to solicit subscrib- 
ers to some syndicate of prospective purchasers. If rival and discordant 
interests between the parties interested in the property produce conflicting 

1 Thèse were orders made by the late Judge McKennan in the eonrfle of reorganization proceed- 
Inps in the case of the Lshigh & Wllltesbarre Coal Company, of which no report bas ever been 
piiblished. By the order of April 2, 1877, the receivers were authorized to ne^otiate pettiements 
with creditors having preferred claims, subject to the approval of the master, By the order of 
September 7, 1878, the receivers were authorized to mal^e a composition with the Central Raiiroad 
of New Jersey, as its principal creditor, and to necrotîate settiements with other creditors, with a 
View to the settlemeut and adjustment of the affalrs of the company, 

2Dpon the entry of this decree, Isaac L. Eice made application to set aside the orders, and for 
ieave to file a plea, demurrer, and answer, alHo to flle nunc pro tune exceptions to this report, 
which application was refused. He thereupon applied to the suprême court of the United States 
for Ieave to file a pétition for a writ of prohibition and a writ of mandamus, The suprême court 
permitted brlefa to be flled for and against the motion to file, and subsequently denled lenva to 
flle the pétitions. In re Blce. I6e U. S. 396. 16 Sud, Ct. 149. 
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plans upon whlch they cannot agrée, it Is the receivers' duty to stand abs<v- 
lutely neutral between ail, glvlng to no one any préférence 6r advantage over 
the other, and according equal facilitles to every stockliolder, whetlier he 
holds a single sliare or ten thousand. And if the persons Interested canuot 
within a reasonable tlme provide a purchaser, or competlng purchasers of 
the property, the court will sell it, upon such advertisement at such time. 
and upon such terms of sale, as courts usually adopt to secure compétition 
and a falr price." And in Clark v. Railroad Oo., Judge Jackson, and in 
Fowler v. Mortgage Co., Judge Laeombe, are stated to hâve used similar 
language, although I bave not had the opportunity of learning the questions 
and their conditions Involved in those cases. And In the Kelsey Case, tlie 
master, April 1, 1885, upon the receivers' pétition for authority to pay a 
coupon upon the convertible adjustment scrip of tbe railroad company, inter 
alia to help a scheme of reorganization, findlng that the authority was not 
justifled as an act of administration, added: "Neither am I satisfied that 
it is within the province of the court to intervene for the advancement of the 
negotiatlons of the party in interest for an amicable arrangement of the 
alïairs of the corporations. As bas been said by the court (opinion In matter 
of fourteenth report): 'A reasonable tlme should be aiïorded to the cred- 
itors and stockholders of the railroad company to mature a plan for the 
adjustment of its indebtedness.' But I tbink that in maturing any such 
plan they must be left to act for themselves, upon the situation as it exists, 
aud that the court cannot be expected by directions to the receivers to as- 
Bist them or to advance the views of any portion of them." Yet in Cen- 
tral Trust Co. V. Wabash, etc., R. Co., 25 Fed. 70, where, pending a receiver- 
ship under foreclosure proceedings upon a railroad mortgage, the bondholders 
had formed a scheme of reorganization upon foreclosure and sale, and in- 
curred expenses of advertising, etc., and the mortgage trustée petitioned the 
court for an order upon the objecting receivers to pay those expenses, they 
having no surplus funds for the purpose, Judge Brewer orally denied the 
application for that reasoo, stating also that there was no certainty that the 
scheme would be carried out, but adding that, if there were any surplus 
moneys in the hands of the receivers, perhaps there would be no impro- 
priety in their advancing it; and in Pollitz v. Trust Co., 53 Fed. 210, the 
court oonflrmed a plan of reorganization \rhich was made effective against 
a minority opposition. And a court of equity In foreclosure proceedings up- 
on railroad mortgages, in view of the number and variety of persons and 
interests to be affected, and their probable sacrifice without combination for 
their protection, will facilitate combinations and schemes of reorganization to 
the end that a small minority of interests shall not enforce unreasonable and 
Inéquitable concessions from the majority, or the majority crusb out or sub- 
ject to dlsadvantage the rights of lie minority. See Sage v. Railroad Oo., 
99 V. g. 334; Carey v. Railroad Co., 45 Fed. 438; Robinson v. Railroad Co., 
28 Fed. 340; Cook, Stocks & S. (3d Ed.) § 886. The rights of a single minority 
security or stockholder are therefore not neeessarily the same, whether in 
minority or majority, in view of thoee différent relations. 

Under the présent pétition there is no question of rival plans of organiza- 
tion. There is no other pending scheme to avoid the Impending foreclosure. 
So far from the receivers actlng, or tbis pétition asking for authority, other- 
wise than wlth strict impartiality to the several interests involved, the re- 
fusai of the prayer of the pétition would aid its opponents in depriving the 
whole body of the rest of the security holders and stockholders of the oppor- 
tunity of approving and consummating the scheme, and the receivers bave 
proceeded as follows, to wit: The Olcott committee having Issued a circular 
to tlie security holders, stating: "The undersigned, at the request of a large 
amount of the above-mentioued bonds, hâve consented to act as a committee 
to take steps to procure the payment of the interest upon the bonds in cash, 
to reslst any attempt to increase the principal of the mortgage debt, and, if 
necessary to accompllsh thèse objects, to bave the mortgage foreclosed, and 
to prépare a plan for the reorganization of the property;" and tbe Fitzgerald 
committee, a circular stating: "No one interested in the property can clalm 
further delay or leniency from you. It is not proper that the property should 
remaln in the hands of receivers indeflnitely, and the oommittee is advlsed 
tliat the court having jurisdictlon must soon Intervene, and compel the ad- 
justment of its affalrs. If the receivers cannot pay the coupons upon the 
gênerai mortgage bonds, you should take the property covered by the mort- 
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sage, whlch !s believed to be fuUy ample to satlsfy your daims; and the 
cèmmittee advises that It Is the Interèst of the bondholders to forthwlth de- 
mand an enforcement of thelr rlghts under the mortgage,"— the receivers, 
May 3, 1894, Issued a circular, found at page 9 of "Elxhibit A" hereto. to 
the stock and bondholders of the company, apprlsing them of the situation 
respecting the pending foreclosure, and statlng: "But It should be distinctly 
understood that it is essentlal to the efficient and successful conduct of the 
business of the two companles that sufflcient funds ghould be ultimately 
supplied in some way to protect the floating debt and equipment, as well 
as to pay the gênerai mortgage interèst. In the securing of this amount the 
receivers and management will unité wlth any body of creditors or share- 
holders to the best of thelr ability, and will cheerf ully give the beneflt of their 
assistance in any effort to make the burden of providlng for it as light as 
possible." There being also two organized bodies representing income mort- 
gage bondholders, of which Mr. Mertens and Mr. Hartshorne were re- 
spectively chairmen, the receivers, on May 7, 1894, wrote them as foUows: 
"ïhe receivers of the Philadelphia and Reading Kailroad Coihpany, as the 
more immédiate représentatives of the third préférence income bondholders, 
at whose suit they were appointed, and the management, as the représenta- 
tives of the stockholders, hâve felt it their duty to do ail in thelr power to 
pay or arrange for the interèst upon the prior mortgages of the company: 
and -with this vievy they hâve communicated, from time to time, with the 
holders and représentatives of the holders of the gênerai mortgage bonds, 
in order to secure their assent to the funding, or sale of their coupons, so 
as to avert the institution of foreclosure proceedings, and the imposition of 
any assessment upon the security holders represented by you. Yen are 
aware, hovpever, that the tvyo New York committees of gênerai mortgage 
bondholders hâve declined to recommend the concession asked for, and hâve 
called for the deposit of the bonds, with a view to foreclosure. In view of this 
action, the undersigned beg to tender to your committee the assurance that 
they understand it to be their duty to give to your committee any assistance 
In thelr power, in the way of information, suggestion, or otherwise, and gen- 
erally to co-operate, if requested, with your committee, and any other in- 
come mortgage bondholders or stockholders, in devising means to protect 
their interests. To avoid misapprehenslon, however, It should be added that 
they also understand that It is equally their duty to give like information 
to the holders of the gênerai mortgage bonds and their représentatives; 
and that the receivers, at least, are not called upon, or entitled to regard 
themselves as in any sensé parties to any litigation that may be instituted. 
As the représentatives of the corporation, the management will, of course, 
endeavor by ail proper methods to protect the interests of the stockholders." 
And at the présent hearing, Mr. Welsh, on behalf of the receivers, stated 
that If they could get from any responsiWe body any proposition that they 
believe to be for the beneflt of the property, they would apply to the court 
to hâve it carried out. That the granting of the prayer of the pétition may 
be mlsunderstood by the parties in interèst, who are alone concerned, is not 
probable, and, if it were, that fact, or that they will thereby authorize the 
Olcott committee to foreclosure, should the plan prove unsuccessful, I do 
not think should prevent the action of the court otherwise proper. That the 
plan disposes of a large amount of assets, I do not think makes it unadvisa- 
ble, as it also disposes of a commercially equal amount of indebtedness, 
which would, in any event, absorb the proceeds of those, or an equal amount 
of other assets. I do not think that any lien not before the court or charter 
rlghts will be afCected without the consent of those interested, unless of a 
very small minorlty, whose rights would be necessarily entirely protected 
In the usual manner la such cases. I think that the provisions for commis- 
sions are only an élément of the net price to be obtained for the assets to be 
disposed of, and do not impair the obligations of the income mortgages. I 
do not think that the provisions for the voting trust are a ground for ob- 
jection to the granting of the prayer of the pétition. Such a voting trust 
was held valid in the f uUy-considered case of Mobile & O. E. Oo. v. Nicholas, 
98 Ala. 92, 12 South. 723, and Brvin v. Eailroad Co., reported in 7 Ry. & 
Oorp. Law J. 87, i fuUy quoted wlth approval in Beech, Prlv. Corp. § 306, 
and notes, decided in ÎS9U in the court of common pleas No. 2 of Phlladel- 

>The game case is reported as Shelmerdlne v. Welsh, in 20 Phila. 199. 
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phla county, lîi wMch the opinion was given by Judge Hare, and Judges 

Fell and Pennypacker concurred, In which the plaintiff sought that court, 
as a court of equlty by Injunctlon, to prevent the voting trustées from cast- 
Ing the vote of the stock of the persons creating that trust; which case was 
approved by the suprême court in Oom. v. Daizell (Pa. Sup.) 25 Atl. 535, 
which case decided that the act of May 7, 1889 (P. L. 102), on this question, 
Is œerely declaratory of the prior law. See, also, Burgess v. Seligman, 107 
U. S. 29, 2 Sup. et. 10. The bondholders, if they do not wlsh the benefit of 
the voting trust, can décline It. Non constat that any shareholder will ob- 
ject, and, if he should, the question will then arise, while the provisions of 
the gênerai mortgage would enable Its beneflciaries, through their trustée, 
on default, to take possession of and manage the property. I do not think 
that a full accounting, or a statement of ail the affairs of the company, is 
necessary for the proper considération of the questions involved in this pé- 
tition. The Philadelphia & Reading Rallroad Company Is, of course, a proper 
party to the présent pétition, in view of Its rights to be affected and obliga- 
tions to be created, and of the Injunctlon issued against it when the receivers 
were appointed. 

Thomas Hart, Jr., and Samuel Dickson, for receivers. 

Nathan Bijur, for Isaac L. Eice. 

Hetty H. K. Green and Mr. Hartshorne, for committee. 

DALLAS, Circuit Judge. At the time which had been ap- 
pointed for hearing this pétition, several counsel appeared on be- 
half of parties interested, but, owing to a change vs^hich the court 
had been constrained to make in the order of its gênerai business, 
the discussion of this particular matter, though commenced, could 
not then be concluded. To avoid delay, and in supposed relief of 
counsel, some of whom were not résidents of Philadelphia, I sug- 
gested to them that the pétition might be referred to the spécial 
master, and that their arguments in the master's office could be 
stenographically reported; and I added that, if this course were 
adopted, those arguments would be considered on the coming in 
of the master's report, as if they had been made in court. This 
suggestion was accepted by ail the counsel présent, and thereupon 
the order of référence was made, and the master's report, including 
the arguments at length, bas now been flled. Under thèse circum- 
stances, I do not feel at liberty to comply with the request for a 
further hearing, which has been made in a letter addressed to me 
by one of the counsel who was a party to the arrangement I hâve 
mentioned. The case presented by the pétition, and the contentions 
of those who oppose the granting of its prayer, must now be de- 
cided. 

I hâve considered this application with more than ordinary care, 
for, with regard to some of the principles which counsel hâve in- 
voked against it, as well as to the magnitude of the interests to be 
affected, it is one of especial importance; but full investigation 
and mature reflection leave me in no douljt as to the correctness 
of the conclusion reached by the master. -To what he has submitted 
in support of that conclusion nothing need be added, but with re- 
spect to one subject, which has been urgently pressed upon my at- 
tention, a few words will be said to avoid ail possibilîty of misun- 
derstanding. The order now to be made does not approve the pro- 
posed plan of reorganization, nor is either approval or disapproval 



PLATT V. PHILADELPHIA & E. B. CO. 881 

thereof to be implied from it The question of the wisdom and 
expediency of adopting any such scherne is for solution and déter- 
mination by tlie persons interested, and no attempt to coerce their 
judgment or control their action should be made, either by the 
court or the receivers. But nothing of that sort is involved in 
the authority now asked and given. It imposes no constraint, but 
leaves those who hâve the right to accept or to reject the plan 
referred to, wholly free to do the one or the other as they may see 
fit. It sanctions the raising of money by rightful means, upon rea- 
sonable terms, and for proper objects; and it is not a valid ground 
of objection to it that it also renders feasible, in case of its due ac- 
ceptance, the only reorganization project which is known to exist. 
The receiyers should not enlist, on either side, in cônflicts among 
those interested in the property they hâve in charge, but the neu- 
trality which it is their duty to observe is not departed from by 
facilitating any plan which may be proposed for the gênerai ben- 
efit, provided that to ail alike, and with regard to every plan ad- 
vanced in good faith, the same facilities be indifferently accorded; 
and the court, while it will not pass upon the comparative merits 
of rival schemes of reorganization, will regard with satisfaction 
any and every legitimate eiïort to terminate this receivership. It 
has now continued for nearly two years, and it will not be allowed 
to continue indeflnitely. The appointment of receivers is an extra- 
ordinary remedy, and should be a temporary one. It is a beneflcent 
one in many cases, but any unnecessary and futile protraction of 
the period of légal custody is, in any case, a grave abuse and a 
great evil. This is not said with référence to any particular plan 
of reorganization, but because I deem the présent occasion a proper 
one for making it distinctly understood that if the parties in inter- 
est do not, within a reasonable time, devise some means for end- 
ing this receivership, the court will seriously consider whether it 
should not be dissolved. The order recommended by the master 
will be entered as the decree of the court. 

(October 29, 1894.) 
Since the foregoing was written and delivered to the clerk of the 
court, my attention has been called to certain exceptions on behalf 
of Henry H. Whitney, which I am informed had been flled about 
30 minutes earlier. The points they présent hâve been, in my opin- 
ion, sufflciently considered, and rightly disposed of ; and it is to be 
noted that the leamed counsel by whom they are iaterposed ap- 
peared and were heard before the master under the arrangement 
I hâve already fully stated, and ail the arguments returned with the 
report hâve been carefuUy read and considered. Therefore thèse 
exceptions are dismissed. 

Forty-Third Report of the Master. 

And now, to wit, October 29, 1894, it is ordered that the Phila- 

, delphia & Eeading Eailroad Company and the receivers be, and 

they are hereby, authorized to enter into the agreements annexed 

to their pétition flled September 25, 1894, respecting the plan for 

' V. 65F.no. 8— 56 
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the partial readjustment of the company's affairs, and, ia case the 
plan be carried into effect, to make the payments therein stlpulated 
for. 



FARMEKS' LOAN & TRUST GO. OF NEW YORK V. FOREST PARK & 0. 

R. CO. et al. 

(Circuit Court of Appeals, Eigtitli Circuit. January 2, 1895.) 

No. 115. 

Eailroads— Mbchanics' Liens— Fobbclosche— Rédemption bt Mortgageb— 
estoppel. 

Tlie stockholders of a railroad company wtLose bonded debt of $50,000 
eçLualed its autttorlzed capital (the limlt placed on such indebtedness by 
Gen. R. R. Law Mo., Rev. St 1879, § 765) passed a résolution that tlie cap- 
ital be increased to $1,000,000, and that the bonded indebtedness be iu- 
creased to $700,000. Though Rev. St. 1879, § 729, provides tliat, on the stock 
of a corporation being increased, the date and amount thereof shall be cer- 
tified to the secretary of state, and section 708 provides that no increase of 
stock shall be valid tiU the corporation pays a certain tax into the state 
treasury, and Const. Mo. art. 10, § 21, déclares that no corporation shall 
increase its stock without flrst paying such tax, the certiflcate was not 
nled or the tax paid tUl flve years after the resolution, and three years after 
the railroad company had becn dlvested of title to the road under fore- 
closure of mechanics' liens, and after the purchaser at foreclosure sale had 
in good faith expended $2,300,000 in extending and improving the road. 
No clalm in the meantipie was set lip on account of the bonds under the 
mortgage given to secure theia, and recorded before foreclosure of the 
lien, though ail persons interested In the mortgage knew of the work 
being done on the road. The bonds were not placed for disposai in the 
hands of the persons designated in the résolution, and the road got the 
benefit of no prooeeds therefrom. Bdd that, ail the parties who handled 
the bonds havlng notice of ail thèse facts, the mortgagee was estopped to 
clalm, against the purchaser at foreclosure of the lien, the right of a junior 
mortgagee to redeem, tliough not made a party to the foreclosure. A court 
of chancery will not disturb the title to millions of dollars' worth of prop- 
erty aequired in good faith, at the suit of one who sets up a doubtful 
equity aequired wlth full notice for a few dollars for spéculative purposes. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

Suit by the Farmers' Loan & Trust Company of New York against 
the Forest Park & Central Railroad Company and others to fore- 
close a mortgage. Decree for défendants. Complainant appeals. 

Frederick N. Judson and Warwick Hough flled brief for ap- 
pellant. 

John C. Orrick (Horton Pope was with him on the brief), for ap- 
pellees. 

Before BREWER. Circuit Justice, and CALDWELL and SAN- 
BORN, Circuit Judges. 

CALDWELL, Circuit Judge. TMs suit was begun on the 13th 
day of October, 1887, by the Farmers' Loan & Trust Company of 
New York, appellant, against the Forest Park & Central Railroad 
Company, the St. Louis, Kansas City & Colorado Railroad Com- 
pany, and others, to foreclose a mortgage executed by the Forest 
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Park & Central Railroad Company to the appellant. The suit was 
instituted by the appellant, who was trustée in the mortgage, at 
the request of J. K. 0. Sherwood, the holder of 79 of the bonds 
mentioned in the mortgage. The followlng is a brief summary of 
the facts giving rise to the suit: On October 2, 1877, the Forest 
Park & Central Eailroad Company, hereaf ter called the "Park Com- 
pany," was incorporated under the gênerai law for the formation 
of railroad companies in Missouri, for the purpose of building a 
railroad from Union avenue, between the north Une of Forest park 
and the Olive Street road, to some point on Academy lane, in Cen- 
tral township, St. Louis county, Mo.; the length of the road to be 
six miles, and the capital stock 150,000. On the 7th of November, 
1881, there was flled in the office of the secretary of state an 
amendment to this charter, authorizing this company to extend its 
line from Academy lane, westwardly across the north end of Crevé 
Coeur 'Lake, to a point on the Missouri river, a distance of about 
twelve miles, and to extend its line from its then eastern terminus, 
in an easterly direction, a distance of about four miles, to the 
tracks of the Union Depot, in St. Louis. On April 27, 1880, the 
Park Company exhausted its power to mortgage its property by 
executing a mortgage for $50,000, the full amount of its capital 
stock, to secure that amount of its first mortgage bonds. On 
March 31, 1882, the stockholders passed the following resolution 
on the subject of the increase of the capital stock of the company: 

"Resolved (1) that the capital stock of the Forest Park and Central R. R. 
Company shall be inereased to one million dollars; and resolved (2) that the 
bonded Indebtedness of said company shall be inereased to seven hundred 
thousand dollars, but subject to the understanding and condition that said 
stock and bonds shall, when issued, be placed in the hands of. W. Speed 
Stevens, Booneville, Mo., and L. M. Losson, of New York City, to hold and 
control for the interest of the parties interested in said road, with power to 
name the trustées for the bonds, and shall not otherwise be issued. The 
board of directors and proper offlcers of the railroad company are authorized 
to issue said stock and bonds in the manner aforesaid." 

No other steps were then taken to make this increase of stock 
effectuai. The date and amount of the increase was not certiiied 
to the secretary of state, as required by section 729 of the Eevised 
Statutes of Missouri, and the tax required by section 708 to be 
paid into the state treasury before any increase in the capital stock 
of a corporation "shall be valid and effectuai" was not paid. The 
record shows no meeting of the stockholders subséquent to the 
passage of this resolution. On the 9th day of January, 1883, the 
Park Company, by John P. Hume, its président, executed a mort- 
gage to the appellant to secure an issue of 700 of its mortgage 
bonds, for the sum of |1,000 each, "ail dated the Ist day of March, 
1882." This mortgage not proving satisfactory, anotber mortgage 
for like purposes and similarly conditioned was executed and 
acknowledged on the 18th day bf August, 1883, by William W. 
Walker, as président of the company, and flled for record on the 
19th day of September, 1883. On the 23d day of February, 1883, 
the Park Company entered into a contract with the same William 
W. Walker for the construction of 23 miles of its road, agreeing to. 
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pay Mm therefor $700,000 in first mortgage bonds, and $1,000,000 
of the fuU-paid stock of tlie company. At the date of its exécution, 
Walker assigned this contract to the Missouri & Kansas Railroad 
Construction Company of Colorado, hereafter called the "Construc- 
tion Company." The Construction Company sublet the work, or 
a part of it, to subcontractors. The estimâtes of the work per- 
formed and materials furnished by thèse subcontractors — and no 
other work was done by the Construction Company — amounted to 
something over $30,000. There was pald on thèse estimâtes only 
the sum of $2,245.34. The subcontractors iiled mechauics' liens on 
the property, and in February and April, 1884, judgments were 
rendered, establishing thèse liens for sums aggregating $38,277.20, 
and decreeing the -sale of the property to satisfy the same. The 
Park Company alone was made a défendant in thèse suits. Under 
processes issued upon thèse judgments, the road was duly çold to 
Dyer & Garland, and afterwards, by mesne conveyances, the title 
passed in 1884 to the St. Louis, Kansas City & Colorado Railroad 
Company, hereafter called the "Colorado Company." After its pur- 
chase of the property, the Colorado Company completed the road 
from Clayton, M'est to Crevé Coeur Lake, in July, 1886, a distance 
of 16 miles, and by 1887 had extended it to Union, Franklin county, 
a further distance of 40 miles. The cost to the Colorado Company 
of constructing the road — excluding the cost of the right of way — 
from Clayton to Union was $2,300,000, ail of whioh was expended 
between June, 1884, and July, 1887. The Park Company and ail 
parties having any interest in the mortgage in suit Imew tliat 
the Colorado Company was constructing and extending the road as 
stated, but set up no claim under the mortgage until after the road 
had been completed, and not then until the amendment to the 
charter had been flled in the office of the secretary of state and 
the fées required by law on the increased capital stock paid. Two 
hundred bonds only were certilied and issued under the mortgage 
in suit, and they were delivered on the order of Walker, as prés- 
ident of the Park Company, to John F. Hume and Nathan Frank. 
Hume became a director of the Park Company March 31, 1882, 
and has continued to be such, and was the président of the com- 
pany from March 31, 1882, until January 7, 1883, when he was 
succeeded in that office by Walker. Nathan Frank was "the finan- 
cial agent of the Forest Park & Central Eailroad Company, and of 
the Missouri & Kansas Railroad Construction Company." There 
seems to hâve been no market for the bonds mentioned in the 
mortgage in suit except at merely nominal figures; and the Park 
Company, being unable to raise the funds to pay the contractor or 
subcontractors for the work done, which amounted to less than 
$40,000, abandoned the enterprise. The 200 bonds which were 
issued were required, by the resolution of the stockholders which 
provided for the increase of the capital stock of the company, to 
"be placed in the hands of W. Speed Stevens, of Booneville, Mo., 
and L. M. Losson, of New York City, to hold and control for the 
interest of the parties interested in said road, with power to name 
the trustées for such bonds, and shall not otherwise be issued." 



This requirement of th.e resolution was not observed. Without 
tracing in détail the facts connected with the issue and disposition 
of thèse 200 bonds, the eTidence in the record satisfles us that ail 
of the parties who handled thèse bonds, including the owner of 
the 79 bonds, at whose request this foreclosure suit was instituted, 
had full knowledge of ail the foregoing facts at and before the 
time they acquired the bonds. The bonds were in the hands or 
subject to the order and control of the officers and directors of the 
Park Company, and were traded and trafficked in by them and 
others associated with them as doubtful and depreciated securi- 
ties, the priées at which they were taken not being more than 10 
or 20 per cent, of their par value. Twenty cents on the dollar was 
paid for the bonds held by Mr. Sherwood, at whose request, as the 
holder of 79 bonds, this suit was instituted. Before purchasing, 
in 1887, at this priée, 43 of the 79 bonds which he holds, Mr. Sher- 
wood made it a condition of the purchase that Mr. Hume should 
file in the oiSce of the secretary of state of Missouri the amend- 
ment to the charter of the Park Company, increasing the capital 
stock of the company to one million of dollars, and should pay 
the tax required by the law of Missouri in such cases. Thereupon 
Mr. Hume hunted up Mr. Walker, the former président of the 
Park Company, and under date of July 26, 1887, procured his sig- 
nature to a paper certifying to the amendment of the charter 
made at the stockholders meeting on the 31st of March, 1882, 
increasing the capital stock of the company; and on the 27th of 
July, 1887, Mr. Hume âled the certiâeate in the office of the sec- 
retary of state, and on the same day paid to the treasurer of state 
$475, the tax on the increase of the capital stock. It is conceded 
that the mechanics' liens were prier in time and equity to the 
mortgage in suit. The contention of the appellant is that the 
mortgage constitutes a valid lien on the property junior to the 
mechanics' liens, and that the mortgagee, not having been made a 
party to the suits to foreclose the mechanics' liens, has the right 
to redeem the property from the purchasers at the sale under the 
mechanics' lien judgments. 

The court is not called upon to consider the validity of the 
mortgage so far as it coneerns the Park Company, or the liability 
Oif that company for the money which it received for the bonds 
that were issued. The question is whether, upon the facts of the 
case, the appellant is equitably entitled to redeem the property 
from the purchaser at the sale under the mechanics' lien judg- 
ments. The gênerai railroad law of the state of Missouri (section 
765) déclares that the entire amount of the bonded indebtedness 
of a "corporation shall never exceed the amount of its authorized 
capital." Under this statute the Park Company exhausted its power 
to mortgage its property and franchises under its charter when it ex- 
ecuted the mortgage tor |50,000, which was the full amount of its au- 
thorized capital stock. It was undoubtedly compétent for the 
company to increase its capital stock. The mode of doing this 
is clearly pointed out by the constitution and statutes of the state. 
Section 727, c. 21, Kev. St. Mo., provides that a corporation may 
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increase its capital stock with the consent of the persons holding 
the larger amount in value of the stock, obtained at a meeting of 
the shareholders called for that purpose in the manner prescribed 
by the statute; and section 729 provides that, "upon the stock of 
any corporation being increased as hereinbefore provided, the date 
and amount of such increase of stock shall be certiâed by the 
proper corporate ofificers of such corporation to the secretary of 
state, who shall préserve and record said certiflcate in his office." 
Section 21 of article 10 of the constitution of Missouri déclares, 
among other things, that no corporation "shall increase its capital 
stock without first paying into the treasury five dollars for every 
ten thousand dollars' increase"; and section 708 of the Eevised 
Statutes of Missouri of 1879 provides that "no increase of the cap- 
ital stock of any such corporation shall be valid or effectuai until 
such corporation, company or association, shall hâve paid into the 
state treasury five dollars for every ten thousand dollars or less 
of such increase in the capital stock of said corporation or associa- 
tion." It will be observed that, to effect a valid increase of the 
capital stock of a corporation, the statute requires three things to 
be done: First, an afSrmative vote of a majority in value of the 
stockholders; second, that the date and amount of such increase 
of stock shall be certifled by the proper offlcers of the corporation 
to the secretary of state; and, third, the payment into the state 
treasury of |5 for every $10,000 of increase in the capital stock.. 
The constitution and statute make a compliance with the last 
requirement a condition précèdent to a valid increase of the capital 
stock; the constitution declaring that no corporation "shall in- 
crease its capital stock without first paying" the required sum 
into the state treasury, and the statute declaring that no increase 
of the capital Stock "shall be valid or effectuai until" such pay- 
ment shall be made. When the mortgage in suit was exeeuted, in 
September, 1883, the résolution to increase the capital stock of 
the company had not become "valid or effectuai"; the required 
certiflcate of the increase of the capital stock had not beenfiled 
with the secretary of state; and the required tax had not been 
paid into the state treasury. The public records disclosed the 
fact that the Parle Company had no authority to exécute the mort- 
gage in suit; and thèse public records spoke the truth, for na 
amendment to the charter increasing the capital stock had been 
filed, and no tax paid at that time. The appellees and their gran- 
tors had a right to rely upon the public records. The facts disclosed 
by them were presumptively true. But there is in this case more 
than the légal presumption that the public records spoke the 
truth. The évidence shows that the public records disclosed the 
exact truth with regard to the légal status of this corporation; 

More than five years elapsed between the date of the passage of 
the stockholders' resolution to increase the capital stock of the 
company and the filing of the certificate of the same and the pay- 
ment of the tax required to make such increase effectuai. In the' 
meantime the mechanics' liens had been foreclosed, and the mort- 
gagor, the Park Company, divested of its title to the property. 
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Three years after the Park Company had been divested of its title 
to the pi'operty, and after the Colorado Company had in good 
faith expended over $2,300,000 in the extension, construction, and 
improvement of the road, an effort is made to give a rétroactive 
effect to the mortgage in suit against the Colorado Company, by 
t3ien filing the required certificate and paying the tax which was 
indispensable to give validity and efïect to the mortgage against 
the Colorado Company. This suit is instituted by the appellant, 
upon the request of the holder of 79 of the bonds mentioned in 
the mortgage, who had full knowledge of ail of the facts, and who 
paid scarcely more than a nominal price for the bonds. It was 
obvious to the public, as well as to those parties having an interest 
in the Park Company as creditors or otherwise, that the bonds 
mentioned in the mortgage in suit had not been nogotiated, and 
the proceeds applied to the payment of the debts of the company 
and the construction of its road; for tlie aggregate amount of the 
mechanics' liens was less than $40,000, and it is incredible that 
thèse liens would not hâve been discharged had the company per- 
f ected the mortgage in suit, and placed upon tlie market the bonds 
therein mentioned. If that had been done, the mechanics' liens 
could hâve been easily satisfied. The reason it was not done is 
apparent. Everythisig goes to show that the company abandoned 
the scheme to increase its capital stock and extend its road. While 
the Park Company was not legally dissolved, it ceased to be a 
going concern; its stockholders held no meetings; its directors 
did not meet, and its oâicers left the state; and for five years and 
more the company gave no sign of life, and this has been its condi- 
tion continuously to this date. Up to the bringing of this suit, the 
appellant asserted no right under the mortgage, and no bondholder 
made any claim, though it is clear that whoever held the bonds 
must hâve had full knowledge of ail the facts. It was only after 
the purchaser of the property at the sale under the mechanics' 
liens had extended and completed the road at a cost of nearly 
two and one-half millions of dollars that any attempt was made to 
give force and effect to the mortgage in suit against the Colorado 
Company; and this was done at the request of the holder of only 
79 bonds, who had full knowledge of ail the facts, and who paid a 
comparatively small sum for his holdings. Upon thèse facts, it is 
clear that this bondholder has no equity to disturb the title of the 
Colorado Company, whatever may be his légal or équitable rights 
-against the Park Company itself, as to which we express no opin- 
ion. The claim now set up by the appellant against the Colorado 
Company is plainly an aifterthought, and purely spéculative. A 
court of chancery will not disturb the title to millions of dollars' 
worth of property, acquired in good faith, at the suit of one who 
sets up a doubtful equity, acquired with full notice, for a few dol- 
lars, for spéculative purposes. Upon the facts of the case, the 
appellant is estopped from claiming the rights of a junior mort- 
gagee against the Colorado Company. The decree of the circuit 
■court is aflSrmed. 
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MILLIKEN V. BARROW. 

BARROW T. MILLIKEN. 

(Circuit Court, B. D. Louisiana. Jaauary 28, 1895.) 

Nos. 12,325 and 12,220. 

1. Claims against THE Unitbd States—Assigkmbnt— SECTION 3477, Rev. St. 
The provisions of section 3477, Rev. St, prohiblting and malring vold 
transfers of any daim against the United States, before tlie allowauce 
of such claim, apply only to claims existing, at ttie time of tlie transfer, 
in the form of a right to demand money from the United States, and not 
to cases where, at the very inception of a transaction ont of which a claim 
against the United States may arise, one party assigns to another the 
contingent profits he hopes to make, but which do not then exist, and 
can only be secured by the loan of the assignee's money to the assigner. 

8. Samb. 

B., a sugar planter. In March, 1892, in order to secure advances to be 
made by one M., gave to M. a mortgage on his plantation, which also 
contained a clause assignlng and pledging to the mortgagee any and ail 
bounties which should be allowed B. by the government of the United 
States, pursuant to the act of congress of October 1, 1890, upou sugar 
made by B. during that year, agreeing to indorse and deliver to the 
mortgagee ail warrants and checks received for such bounty. No sugar 
had then been raised or bounty earned, but, subsequently, claims for 
bounty for the year 1892 were allowed by the government and paid. M. 
clalmed the amount of such bounty, to be applied on his mortgage, and 
the syndic of B.'s estate, appointed in insolvency proceedings, claimed that 
the same should be paid to him for the benefit of B.'s gênerai creditors. 
BOd, that the prohibition of assignment of claims against the United 
States, contained in section 3477, Rev. St., dld not apply, the case not 
being within the mischlef of the statute, and that M. was entitled to re- 
ceive and retain the proceeds of the bounty to the extent of the balance 
remalnlng due upon his mortgage for advances In 1892. 

Thèse were two causes lieard together as an equity cause, under 
a stipulation of the parties, the llrst being an action at law by Rich- 
ard Milliken against Cordelius J. Barrow to recover a balance of 
account, and the second a suit in equity by Alexander D. Barrow, 
syndic of the estate of 0. J. Barrow, against said Richard Milliken 
to enjoin proceedings in the former suit. 

The material portions of the agreed statement of facts are sub- 
stantially as follows: 

It is hereby agreed between the plaintiff and the défendant, through their 
undersigned counsel, that a jury in this case shall be waived and the case 
shall be tried before the court on the following statement of facts, and docu- 
ments annexed and made part of the statement of facts. 

C. J. Barrow was a sugar planter residing and doing business in the par- 
ish of West Bâton Rouge. Richard Milliken is a commission merchant re- 
siding and doing business in the city of New Orléans. Milliken had made 
advances to Barrow to make the crop of the year 1890, and at the close of 
the crop year, on the ISth day of Ifebruary, 1891, Barrow was indebted to 
Milliken in a balance of $0,081.81. On the 2d of March, 1891, the parties ap- 
peared before Edgar Grima, a notary public, and executed two notes, se- 
cured by a mortgage on Barrow's plantation; the flrst note, for $6,081.81, 
being for the balance then due to Milliken, and the second, for $11,918.19, 
being Intended to cover advances that might be made by Milliken to Bar- 
row to make crops upon his plantation in the year 1891. At the close of 
the year 1891, to wlt, on March 10, 1892, there was a balance due MillikeR 
on the whole Indebtedness, Inclusive of the note of $6,081.81, and interest 
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thereon, of $20,305.41, and against this balance there remaîned outstandlng 
and uncoUected clalms against the TJnlted States, for bounty on sugar pro- 
duced by Barrow during the year 1891, of $0,494.58. On March 14, 1892, Bar- 
'row and Milliken appeared before Edgar Grima, notary public, and Barrow 
executed his note for $15,000, and secured the same by a mortgage upon the 
property therein described, and agreed to ail the stipulations therein con- 
talned, including the following: "Now, to secure the falthful perforinance 
of each and ail of the foregoing obligations, the reimbursement and pay- 
ment of ail costs, charges, expansés, and commissions aforesaid, said mort- 
gagor does by thèse présents further specially mortgage and hypothecate the 
hereinbefore described plantation, and ail appurtenances thereof, unto and in 
favor of said mortgagee, and ail holders of said note, and does hereby trans- 
fer, assign, and pledge unto said mortgagee, and aM holders of said note, 
any and ail bounties which shall or may be allowed to said mortgagor by 
the government of the United States on the sugar made on said plantation 
during the présent year, 189-; hereby agreeing to dellver, properly assigned 
and indorsed, to said mortgagee ail and every certiflcate and other évidence 
of clalm against the United States for sueh bounty, and any and ail drafts 
or checks given for said bounty." 

The object of the exécution of thls note and mortgage was to cover ad- 
vances to be made by Milliken for the making of the sugar crop on his plan- 
tation, mortgaged in the act, for the year 1892. The amount of sueh ad- 
vances, made in the Interval between March 10, 1892, and January 21, 
1893, exclusive of Interest, was the sum of $18,142.55; and the amount cred- 
ited to Barrow during sueh period, exclusive of interest, was the sum of 
$21,485.62. Of thls sum of $21,485.62, $5,518.53 thereof was composed of sugar- 
bounty checks for sugar bounty granted by the United States government 
to Barrow for making sugar on the said plantation during the year 1891, 
which checks were collected at various dates in the months of March, April, 
and May, 1892, leaving the amount of the proceeds of the crop for the year 
1892 to be the sum of $15,967.09, without interest. The aceounts between 
the parties were kept on the books of Richard Milliken. The court is to 
consider thèse aceounts, and the facts therein stated, and the Inferences to 
be drawn therefrom, as fully as if the same were set forth in this statement 
of facts. It appears by thèse aceounts that on the 21st of January, 1893, 
there appeared to be a balance due by Barrow to MiUiken, on ail of the 
transactions aforesaid, of $18,492.T8, and as security for this balance Milli- 
ken held in his possession the three mortgage notes described in the fore- 
going acts of mortgage. On the 31st of January, 1893, Richard Milliken 
filed executory proceedings in the United States circuit court for the East- 
em district of liOuisiana against Cordelius J. BaiTow. On February 6, 1893, 
Richard Milliken filed a motion in said cause in the following terms, to wit: 
"On motion of plaintifC herein, through his counsel, Semmes & Legendre, 
and on suggesting to the court that the sum of twenty-nine thousand eight 
hundred and ten 86/100 dollars was erroneously clalmed of the défendant 
under the pétition filed in this cause; that the mortgage claims due by de- 
fendant to plaintiff on tlie day this suit was brought amonnted to eighteen 
thousand four hundred and ninety-two 78/100 dollars, with eight per cent, 
interest from January 8, 1893; and on further suggesting to the court that 
plaintiff wlshes to enter a discontinuance of his suit, and a remlttitur of his 
demand, in so far as the same exceeds the sum of eighteen thousand four 
hundred and ninety-two 78/100 dollars, costs and attorney's fées exclusive, 
which are not waived,— it Is ordered by the court that thls suit be discon- 
tinued to the estent of eleven thousand three hundred and eighteen 15/100 
dollars, and that it be maintained in full force and eiïect for eighteen thou- 
sand four hundred and nmety-two 78/100 dollars, with Interest, costs, and 
attorney's fées." The proceedings in this cause were subsequently stayed 
by an Injunction Issued at the suit of the plaintiff In this présent cause, the 
syndic of Oordelius J. Barrow. 

On the 26th of January, 1893, G. J. Barrow presented to the judge of the 
Foiffteenth judicial district court for the parish of West Bâton Rouge, the 
place of his domicile, a pétition, under the insolvent laws of the state of 
Louisiana, for the surrender of his property, and the court on that day en- 
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tered an order acceptlng the surrender. ThSs pétition was flied in the cleri^'s 
office on the following day, the 27th ot January. On the 31st of January, 
1893, Alexander D. Barrow, plaintiff in this cause, was appointed provisional 
syndic o£ the estate of C. J. Barrow, and he was subsequently, at a meet- 
ing of the creditors, appointed syndic. During the years 1891 and 1892 the 
sald C. J. Barrow duly qualified himself as a sugar producer and manu- 
facturer nnder the provisions of an act of congress of date October 1, 1890, 
and thereby, as such sugar producer, became entitled, upon compliance witb 
the rules and régulations of the treasury department of the United States, 
to recelve sugar bounty, for whlch sugar bounty, in due time, checks were 
Issued to the order of 0. J. Barrow, and those cheelis were forwarded to C. 
J. Barrow at New Orléans, to the care of Richard Milliken. For the crops 
of the year 1892 the following checks were forwarded: On March 14, 1893, 
a check for $1,624.61; on March 13, 1893, a check for $1,838.60; on May 19, 
1893, a check for $23.90; on April 11, 1893, a check for $2,689.38. Thèse 
bounty checks are now in the possession of the défendant In this cause, 
Richard Milliken, and amount in the aggregate to the sum of $6,176.51, The 
insolvent, G. J. Barrow, has never Indorsed the same. In bis schedule of 
assets filed with his pétition in January, 1893, C. J. Barrow did not set forth 
thèse bounty checks. Proceedings were taken by the syndic, Alexander D. 
Barrow, In the insolvency proceedings against C. J. Barrow, to compel the- 
surrender of thèse checks. Sald proceedings were terminated by a iudgment 
in favor of the syndic, perpetually enjolning and restrainlng the sald Bar- 
row f rom collecting any of the sald treasury checks, and from Indorsing the- 
drafts in blank to any other person than the syndic of the insolvent estate, 
and directing the said Barrow to surrender the said treasury drafts to his 
creditors as part of his assets, properly indorsed in favor of the syndic of 
his estate, to be distributed among his creditors according to law. It is ad- 
naitted that Richard Milliken was no party to this judgment In the state 
court. It Is further admltted that no Imputation of payments has ever been 
made by the said MUliken under the two notarial contracis aforesald, fur- 
ther than appears as a matter of law from the manner in which the account 
current, above annexed and referred to, was kept upon his books, and a» 
appears as a matter of law on the face of the pleadings and papers in the 
executory proceedings against C. J. Barrow. 

Semmes & Legendre, for Richard Milliken. 

Farrar, Jonas & Kruttsclinitt, for Alexander D. Barrow, syndic. 

PARLANGrE, District Judge. By agreement of parties, the two 
above-entitled causes hâve been Consolidated, and are to be tried 
as an equity cause, under the style of "Richard Milliken v. Alexan- 
der D. Barrow, Syndic, No. 12,325." The jury has been waived in 
writing in the case at law, and the parties hâve stipulated that the 
whole matter shall be tried by tlie judge on the agreed statement 
of facts. By a notarial act of mortgage, executed on March 14, 
1892, C. J. Barrow declared himself to be indebted to Richard Mil- 
liken in the sum of |15,000, amount of loan which Barrow obtained 
from Milliken to enable him to work and cultivate, during the year 
1892, the sugar plantation described in the act. The clause in said 
act on which the complainant, Milliken, relies to obtain the relief 
which he prays for, is as follows: 

"Now, to secure the faithful performance of each and ail of the foregoing 
obligations, the reimbm-sement and payment of ail costs, charges, expenses, 
and commissions aforesald, said mortgagor does by thèse présents further 
specially mortgage and hypothecate the hereinbefore described plantation, 
and ail appurtenances thereof, unto and in favor of said mortgagee, and ail 
holders of said note, and does hereby transfer, assign, and pledge unto said 
mortgagee, and ail holders of said note, any and ail bounties which shall or 
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tnay be allowed to sald mortgagor by the government of the VTi.\i>"i States 
on the sugar made on said plantation during the présent year, 189--; hereby 
Agreeing to deliver, properly assigned and indorsed, to sald mortgagee, ail 
and every certlflcate and other évidence of claim against the United States 
for such bounty, and any and ail drafts or checks given (or said bounty." 

Section 3477, Eev. St TJ. S., reads as foUows: 

"AU transfers and asslgnments made of any claim upon the United States, 
t)r of any part or share thereof, or Interest therein, whether absolute or con- 
dltional, and whatever may be the considération thereof, and ail powers of 
«ttorney, orders or other authorlties for receivlng payment of any such claim, 
ov any part or share thereof, shall be absolutely nul! and void, uniess they 
are f reely made and executed In the présence of at least two attesting wit- 
nesses, after the allowance of such a daim, the ascertalnment of the amount 
due, and the issuance of a warrant for the payment thereof. Such transfers, 
assignments and powers of attorney, must recite the warrant for payment 
and must be acknowledged by the person making them, before an offlcer 
having authorlty to take acknowledgments of deeda. and shall be certified by 
the ofHcer; and It must appear by the certlflcate that the offlcer at the time 
-of the acknowledgment, read and fully explained the transfer, assignment or 
warrant of attorney, to the person acknowledglng the same." 

Tke défendant contends that section 3477, Rev. St, is an insuper- 
able obstacle in the way of the complainant, and that the agree- 
ment between Barrow and Milliken, concerning the sugar bounty, 
was the assignment of a claim upon the United Statea, within the 
prohibition of section 3477, Rev. St The complainant contends 
that while the agreement may be nul! under the statute cited, as 
between the parties and the government, it is binding as between 
the parties themselves; citing, in support of thia proposition, Bailey 
V. U. S., 109 U. S. 437, 3 Sup. Ct. 272; Goodman v. Niblack, 102 U. 
S. 556. I hâve carefully considered the décisions interpreting sec- 
tion 3477, Rev. St: Trist v. Child, 21 Wall. 446; U. S. v. Gillis. 
95 U. S. 407; Spofford v. Kirk, 97 U. S. 484; Erwin v. U. S., 97 U. 
S. 394; McKnight v. U. S., 98 U. S. 179; Goodman v. Mblack, 102 
U. S. 556; Bailey v. U. S., 109 U. S. 432, 3 Snp. Ct 272; St Paul 
■& D. R. Co. V. U. S., 112 U. S. 733, 5 Sup. Ct 366; Trust Co. v. 
Shepherd, 127 U. a 494, 8 Sup. Ct 1250; Butler v. Goreley, 146 U. 
S. 313, 13 Sup. et 84; Lopez v. U. S. (Court of Oaims) 35 Int Rev. 
Kec. 31 ; Howes v. U. S. (Court of Claims) 35 Int Rev. Rec. 55. 

It results clearly, from the décisions just cited, that section 3477, 
Rev. St, prohibits +he voluntary assignment of claims upon the 
United States; but that the dévolution of claims, by opération of 
law, to îieirs, devisees, assignées in bankruptcy, and assignées or 
«yndics under state insolvent laws, is not within the prohibition. 
It is also clear that powers of attorney to collect claims upon the 
United States, and voluntary assignments of such claims, are revo 
cable at will, prior to the payment of the claims by the govemment. 
If the real question in this case were whether Barrow could make 
an irreA'ocable and enforceable assignment of a claim upon the 
United States, before the allowance of the same, the claim being 
in esse at the time of the assignment, the case would hâve to go 
against the complainant. The suprême court, in Spoflford v. Kirk, 
97 U. S. 489, discussing the same contention which is now made 
hère by the complainant, to wit, that the agreement was null quoad 
the government, but valid as between the parties, said: 
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"It te hard to se» how a transfer of a debt can be of no force, as betweeo 
the transférée and the debtor, and yet effective, as between the créditer and 
his assignée, to transmit an ownership of the debt or create a lien. * • • 
We cannot see, when the statute déclares that ail transfers and asslgnments 
of the whole of a claim, or any part or interest thereln, and ail orders, powers 
of attorney, or other authorlty for recelving payment of the claim, • • » 
shall be absolutely null and void, that they are only partlally nuU and void, 
and that they are valld and effective as between the parties thereto, and only 
invalid when set up agalnst the govamment" 

It is settled by the highest authority that the sole object of the 
statute is to protect the govemment, not the claimant Groodman 
V. Mblack, 102 U. S. 560; Bailey v. U. S., 109 U. S. 439, 3 Sup. Ot 
272. Sectiom 3477, Bev. St., is the act of February 26, 1853, carried 
into the Eevlsed Statutes. Its title, which should be noticed, is 
"An act to prevent frauds upon the treasury of the United States." 
The statute would utterly fail in its sole object, if powers of attor- 
ney and assignments were irrévocable and enforceable by the courts. 
It is settled that they are revocable and unenforceable. SpofCord 
V. Kirk, 97 U. S. 489; Bailey v. U. S., 109 U, S. 439, 3 Sup. Ot. 272; 
Lopez V. U. S. (Court of Olaims), above cited. In Bailey v. U. S., re- 
lied upon by complainant, where a party was allowed a large sum by 
the government, and the same was paid to an. agent of the claim- 
ant under a power of attorney which the claimant had executed, 
before the allowance, but which he had permitted to remain unre- 
voked after the allowance, and the claimant sued the government 
to make it pay the claim a second time, it was simply held that 
the claimant was estopped. By not revoking the power of attor- 
ney which he had granted before the allowance, and permitting it 
to remain in force, the claimant gave it the same efEect as a power 
of attorney executed after the allowance. 

In my opinion, the pivotai point in this case is one which has 
not been raised. The real and décisive question is whether when, 
in March, 1892, Barrow, hoping and expecting to raise a crop of 
sugar cane, and to nake sugar therefrom at the end of the year, 
aJssigned to Milliken the government bounties which he hoped to 
eam at the end of the year, there was then, at the time of the 
exécution of the assignment, a claim in esse upon the United States, 
the assignment of which is stricken with nullity by section 3477, 
Rev. St., and whether such a transaction is within the evils intended 
to be remedied by the statute. One of the controlling canons in 
the interprétation of statutes is that the meaning of the law can 
be ascertained by the mischlefs which the law was enacted to rem- 
edy. If the mischiefs are ascertained, and a case arises which is 
not within those mischiefs, it is beyond dispute that the case is out- 
side the opération of the law. We hâve clear and positive authority 
as to the mischiefs intended to be prevented by the act of Feb- 
ruary 26, 1853 (section 3477, Rev. St.). In Goodman v. Niblack, 102 
U. S. 560, the suprême court, referring to its previous declâ.ration 
on the subject in Spofford v. Kirk, 97 U. S. 489, said that thèse mis- 
chiefs are mainly two: (1) The danger that the rights of the gov- 
ernment might be embarrassed by having to deal with several per- 
sons instead of one, and by the introduction of a party who was a 
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stramger to the original transaction. (2) That, by a transfer of such 
a claim against tlie government to one or more persons not origi- 
nally interested in it, the way miglit be conreniently opened to sucli 
improper influences, in prosecuting the claim before the depart- 
ments, the courts, or the congress, as desperate cases, when the 
reward is contingent on success, so often suggest. In Spoiïord v. 
Kirk, the suprême court had said that the greater of the two evils 
was the possible combination of interests and influences in the prose- 
cution of claims which might hâve no real foundation. The state- 
ment of the mischiefs intended to be remedied is again made in 
Bailey v. TJ. S., 109 U. S. 438, 3 Sup. Ct. 272. There is a noticeable 
réitération in the language of the suprême court with regard to the 
introduction of a party "who was a stranger to the original trans- 
action," and the transfer of a claim to one or more persons "not 
originally interested in it." 

In my opinion, it is clear that the transaction now under consid- 
ération cornes under neither class of evUs formulated by the suprême 
court The transaction could not embarrass the government ac- 
countants, for it was never contemplated that Milliken should erer 
présent any claim to the government as part owner or as assignée. 
The stipulation was that after the warrants were issued, that is to 
say, after the government was virtually doue with the matter, 
Barrow was to indorse the warrants to Milliken. This could em- 
barrass or involve the government accountants in no manner what- 
ever. As to the second evil, which the suprême court says is the 
greater of the two, congress enacts a public statute to promote the 
production of sugar by the oflEer of a flxed public bounty, the pay- 
ment of which is provided for in advance by régulations which are 
to apply to ail who may earn the bounty. A person desiring to avail 
himself of the offer, but having no money to engage upon the enter- 
prise, goes to another, and, upon obtaining from him the requisite 
means, assigns to him, as security for reimbursement, the bounty 
which he hopes to earn. Can this transaction be said to be the 
transferring or parceling of an existing debt against the United 
States to a stranger to the original transaction or to one not orig- 
inally interested in it? Can it be said that such a transaction, en- 
tered into for the purpose of doing a thing which the government 
wishes to be done and encourages by the offer of its bounty, is one 
of the dangerous bargains from which the act of 1853, as its main 
object, intended to protect the departments, the congress, and the 
courts? In my opinion, it undoubtedly is not such a bargain. If 
a man without means, wishing to endeavor to earn the sugar bounty, 
goes to another who has the necessary resources, and enters into 
a partnership with him to carry on the enterprise, no one would 
claim that the transaction was in any manner obnoxious to section 
3477, Sev. St. What différent principle arises, if, instead of enter- 
ing into such a partnership, one should borrow from another the 
necessary funds to carry out a lawful purpose, which the government 
encourages by the offer of a public bounty? See Calder v. Hender- 
son, 4 C. C. A. 584, 54 Fed. 806. In my judgment, there is an ob- 
vious différence between a case where an existing debt against the 
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govemment is transferred to a stranger to the transaction, and an- 
other case where, at the very inception and origin of the transac- 
tion, one party assigna to another the contingent profits lie liopes to 
make from a lawful enterprise, promoted by govemment aid, the car- 
rying on of which enterprise being only made possible by the loan 
of the assignee's money to the assignor. In March, 1892, did Bar- 
row hâve "a claim upon the United States," within the intendment 
of section 3477, Rev. St.? He might never hâve made a single hogs- 
head or pound of sugar. What he had in March, 1892, was the hope 
«f making sugar, and thereby earning the bounty at the end of the 
year. I make the following extract from the syllabus in the case 
of Hobbs V. McLean, 117 U. S. 567, 6 Sup. Ct. 870: 

"A., havlng contraeted with the United States to furnish supplies of wood 
and hay, • * • entered into partnership wltli B. and O. for the purpose 
of executing the contract. A. was to furnish half the capital, B. and C. one- 
fourth each, ajid profits and losses were to be divided on that basis; but, in 
fact, the capital was furnished by B. and C. A. dellvered the wood accordlug 
to contract, but failed to deliver the hay, and, payment being refused, he 
brought suit to recover the contract priée of the wood. In this suit B. and 
C. each was a wltness on behalf of A., and each testified that he had 'no 
Interest, direct or indirect, in the claim,' except as créditer of A., holding his 
note. Pendlng the suit, A. became bankmpt, and then died. His admin- 
Istratrix was admitted to prosécute the suit, but, before. entiy of final judg- 
ment, his assignée in bankruptcy was substituted in his place. Final judg- 
ment was then rendered In favor of the assignée, and the amount of the 
judgment was paid to him. B. and C, as surviving partners, then filed a bill 
in equity against the assignée and the attorneys to recover their shares in 
the partnership property. Held, that the Interests of B. and C. in the part- 
nership were not afCected by the fact that the contract under which they 
claimed was not made and attested by witnesses after the issue of a warrant 
for payment, as requlred by Kev. St. § 3477; that they were not afCected by 
the provisions of section 3737, Rev. St ; that a transfer of a contract with the 
United States shall cause an annulment of the contract so far as the United 
States are concerned." 

In that case the suprême court said : 

"What Is a 'claim against the United States' is well understood. It Is a 
right to demand money from the United States. Pecli acquired no claim, in 
Saj sensé, until after he had made and performed, wholly or In part, his 
contract with the United States. Section 3477, It Is clear, only refers to claims 
against the United States which can be presented by the claimant to some de- 
partment or offlcer of the United States for payment or may be prosecuted 
in the court of claims. The section simply forbids the assignment of such 
claims before their allowance." 

It is therefore perfectly clear that in March, 1892, Barrow had no 
"claim upon the United States," within the intendment and prohi- 
bition of section 3477, Kev. St. 

I reiterate that the act of 1853 was not intended to protect claim- 
ants. There is nothing contained in it which was intended to assist 
a, claimant in resisting the enforcement of his contracta. When, as 
in SpofCord v. Kirk, the court refused to compel the claimant to 
carry out his agreement, it was only because this had to be done in 
order to give the govemment the protection which was the sole ob- 
ject of the enactment of the statute. Natural justice plainly re- 
quires that such an agreement as the one under considération should 
be enforced, unless there be some spécial prohibition. I find that 
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no snch prohibition exists in tMs case. Doubtless Barrow would in 
good faith iave carried ont the agreement, and this case would never 
hâve arisen but for the f act of his supervening insolvency. In Bllett 
V. Butt, 1 Woods, 218, Fed. Cas. No. 4,384, cited by coniplainant's 
counsel, the court cited Justice Story's language in Mitchell v. Wins- 
low, 2 Story, 631, Fed. Cas, No. 9,673: 

"It seems to me a clear resuit of ail the authorities that whenever the par- 
ties, by their contract, intended to create a positive lien or charge, either 
upon real or Personal property, whether then owned by the assignor or 
contractor or not, or, if Personal property, whether it Is then in esse or not, it 
attaches as a lien In equity or charge upon particular property as soon as the 
aasignor or contractor acquires a title thereto," etc. 

Ellett V. Butt was affirmed in 19 Wall. 544. 

The Civil Code of Louisiana says: 

"Art 2450. A sale is sometimes made of a thing to come; as of what shall 
accrue from an estate, of animais yet unborn, or such llke other things, 
although not yet existing. 

"Art. 2451. It also happens sometimes that an uncertaln hope is sold; as the 
fisher sells a haul of hls net before he throws it; and although he should catch 
nothing, the sale still exists, because It was the hope that was sold, together 
with the right to bave what might be caught." 

A hope or expectation of gain or profit in some enterprise may 
form the object of a contract of sale. Slidell v. McCoy's Ex'r, 15 
La. 340; Dobard v. Bayhi, 36 La. Ann. 136. That equity, in the ab- 
sence of a spécial prohibition, wi)l enforce such an agreement as the 
one under considération, is perféctly clear. See Spofford v. Kirk, 
97 U. S. 488, where the question was passed upon. In Re Clarke, 36 
Ch. Div. 354, cited by complainant's counsel, Bowen, L. J., quoted 
approvingly the language of the court in Holroyd v. Marshall, 10 
H. L. Cas. 191, as foUows: 

"If a vendor or mortgagor agrées to sell or mortgage property, real or Per- 
sonal, of which he is not possessed at the time, and he receives the con- 
sidération for the contract, and afterwards becomes possessed of property an- 
swerlng the description in the contract, there is no doubt that a court of 
• equity would compel him to perform the contract, and that the contract 
would In equity transfer the bénéficiai interest to the mortgagee or pur- 
chaser immediately on the property being acquired." 

See, also, Tailby's Case, 13 App. Cas. 534, cited by complainant's 
counsel. 

Bot, notwithstanding my \aews of the law as above expressed, it 
does not follow that the complainant is entitled to ail the relief he 
prays for. The bounty warrants in dispute amount to $8,176.49. 
The amount for which Barrow remained indebted to Milliken for 
the crop of 1892 is less than the amount of the checks. The assign- 
ment of the eventual bounty was clearly and expressly made to se- 
cure the payment of the advances for 1892, and no reasonable impli- 
cation arising in this case could extend it to the securing of any 
antécédent indebtedness of BaiTow to Milliken. Nor is it contended 
that it should be so extended. But in the act of mortgage of March 
14, 1892, a clause is contained giving the complainant the right to 
apply the proceeds of sale of the crop of 1892 to any indebtedness 
which might then be due to the complainant by Barrow on open ac- 
count; it being stipulated that such imputation would not lessen or 
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impair the indebtedness evidenced by the act of mortgagè of March 
14, 1892. At the time of the exécution of this act, Barrow was al- 
ready indebted to Milliken for advances made prior to Maroh 14, 
3892. The contention is that Milliken had the right, under the 
clause just mentioned, to take the proceeds of the crop of 1892, and 
apply them to the indebtedness antécédent to the act of mortgage of 
March 14, 1892. The resuit would be to leave this act of mortgage 
in force for an amount sufflcient to cover ail the bounty warrants in 
dispute. It is clear that, in order to sustain this contention, it must 
appear that the complainant made the imputation. It is not 
claimed that there was any express imputation, and the matter is 
submitted on the inferences to be drawn from the manner in which 
the accounts between complainant and Barrow were kept. I flnd 
the inferences to be strongly against complainant's contention on 
this point. Those accounts contain no indication whatever of any 
intention to make a spécial imputation. The indebtedness, from the 
inception of the transactions between complainant and Barrow, 
long prior to the mortgage of March 14, 1892, is treated as one con- 
tinuons indebtedness. The account begins with a charge for balance 
of account on Pebruary 18, 1891, — evidently the balance for the ad- 
vances of 1890. Another balance is drawn on March 9, 1892, and a 
note appears at the foot of the account that the uncoUected bounty 
claims (for 1891), when coUected, "are to be credited to this account." 
The balance drawn March 9, 1892, is charged on March 10, 1892, 
being the total indebtedness on ail antécédent transactions to that 
date. To this balance are added, on the débit side, ail the advances 
of 1892. On the crédit side, appear the entries for the proceeds of 
the sale of the crop of 1892, without any indication of an intention 
to make a spécial imputation of the amounts. A final balance is 
drawn on January 21, 1893, which is the whole amount due by 
Barrow on ail the transactions. At the foot of the last account, ap- 
pears a note that the bounty claims for 1892 (the warrants for 
which are in dispute in this case) "will be credited to this account 
when received." Under such circumstances, it is perfectly clear 
that there was no spécial imputation. When complainant simply 
entered on the crédit side of his account the proceeds of the crop 
of 1892, there being then on the débit side both the old and the new 
debts, it certainly cannot be said that the crédit went to one debt 
rather than to the other. When it is the debtor of several debts 
who makes a payment and wishes to impute it, the law says that he 
must state the imputation, or else the law makes the imputation for 
him. If, as in this case, he yields to his créditer his right to impute, 
the creditor must state the imputation. In this case the creditor 
bas notdone so. On the contrary, the inference is irrésistible that 
he never intended to make, and that he did not make, a spécial impu- 
tation. The matter is clearly one in which the imputation must 
be made by law. ''When a factor who has made advances to a 
planter, and who has a mortgage upon his plantation to secure an 
antécédent debt, reçoives the crop of the planter, the proceeds of the 
crop must be imputed to the payment of the advances, before any 
part of the crop may be applied to any other obligation." Richard- 
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son V. Dinkgrave, 26 La. Ann. 658; Given v. Alexander, 25 La, Ann. 
71; Jackson v. Lemle, 35 La. Ann. 857. "As appears from the mort- 
gage, the advances were made to défendant in bis planting opéra- 
tions, and were specially secured by a privilège on bis crops, etc. 
As beretofore beld, tbe proceeds of the crop were imputable to the 
privilège, and not the mortgage." Plower v. O'Bannon, 43 La. 
Ann. 1046, 10 South. 376. Counsel will prépare a decree in favor 
of tbe complainant, in accordance witb the views herein expressed, 
and submit the same to tbe considération of tlie court 
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(Circuit Court of Appeals, First Circuit February 2, 1895.) 

No. 109. 

CONTBACTS— IkTERPRETATION. 

Plaintififs and défendants entered into a contract by whlch plaintifCs 
agreed to load on a barge at the port of B. 1,600 tons of ice, for which tlie 
défendants agreed to pay them $2.50 per ton on draft at one day's siglit, 
guarantying this amount to plaintifEs at ail events. Défendants were 
also to transport the ice to New Yorfe, and pay the cost of transportation 
and dlscharging at New Yorlî, and were to sell the ice for the best price 
obtainable, and pay plaintiffs one-half the net profit, after deducting from 
the selling price the $2.50 per ton, and the expense of transportation and 
sale. The ice was to remain the property of plaintiffs until sold and paid 
for. Upon the arrivai of the ice at New York, the price being depressed, 
défendants requested plaintiff to defer drawing for the amount of the pay- 
ment at $2.50 per ton, whieh they dld for a few days, but then notified 
défendants that they wanted the contract performed, and drew a draft for 
the amount due, whlch was protested for nonacceptance, and later for non- 
payment. Plaintiffs' agent demanded the ice from the master of the 
barge, but he refused to deliver it, unless indemnified against any claim 
of défendants, who had notified him not to deliver. The owner of the 
barge libeled plaintiffs' agent for the amount due for charter of the barge 
whlch défendants had agreed to pay, and plaintiffs' agent libeled the barge 
for damage whlch the ice, when unloaded, was found to hâve sufEered by 
the escape of steam, and, after setting off the amounts allowed on the two 
libels, plaintiffs were obliged to pay $746.83. They also paid for towage 
of the barge at New York, costs of protest, care of and welghing the ice, 
and expenses of sale of the ice, whlch they sold for the best price ob- 
tainable, realizing only a small amount. Beld, that the contract was not 
one of sale, but a spécial contract, by which défendants undertook, in con- 
sidération of plaintiffs' shipment of the ice, to pay them $2.50 per ton be- 
■ fore the ice should pass out of tbeir control, and that, défendants having 
failed to perform their part, without fault on plaintiffs' part, plaintiffs 
were entitled to take and dispose of the Ice, and torecovertheagreed amount 
at $2.50 per ton, together with the expenses they had been obliged to pay 
at New York, less the amount realized from the sale of the ice. 

In Error to the Circuit Court of the United States for tbe Dis- 
trict of Maine. 

Tbis was an action brought by William L. Miller, Charles H. 
Bartlett, William E. Baxter, and Everett T. Nealey, partners as 
Treat's Falls Ice Company, against Wallace G. Andrews, Thomas 
R. McNeal, Carroll L. Eiker, and John P. Huckel, partners as C. 
L. Riker, for tbe sum of $5,282.58, due upon a certain contract 
în writing. The action was brought in the suprême judicial court 
of the State of Maine. The défendants, being citizens of tbe state 
v.65F.no.8— 57 
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of New TorE, had the case removed to the circuit court, yrheve they 
appeared and pleaded. The cause was submitted to the court, trial 
^y jïiry being waived. The court found the facts, and the con- 
clusions of law thereon, as follows: 

The facts found are: 

(1) The plaintiflfs were engaged in the business of cuttlng, storing, and 
selling ice at Bangor, Me. 

(2) The défendants were dealing in iee in New York. 

(3) On the 12th day of August, 1890, the parties entered into a written 
agreement, as follows: 

"First, The parties of the flrst part [the plaintiffs] agrée to load at the 
port of sald Baugor, at some dock havlng at least twelve feet of water at low 
tide, Bixteen hundred (1,600) tons of good merchantable Ice, eut on the Penob- 
scot river, on board the barge Saugerties, now on the way to said Bangor. 

"Second. The parties of the second part [the défendants] agrée to tow sald 
barge, when loaded as aforesaid, wlth ail reasonable speed to the port of 
New York, and there sell the said cargo for the best prlce obtainable. 

"Third. The parties of the second part agrée to pay a draft, on one day's 
sight, drawn on them by the parties of the flrst part, for the amount of said 
cargo, at two and flfty one-hundredths doUars per ton as weighed in said 
Bangor by a sworn weigher, a certificate of the weight of said cargo to be 
attached to said draft, together wlth the blll of ladiug, and said two and flfty 
one-hundredths dollars per ton Is gu^rantied to the parties of the flrst part 
by the parties of the second part, and is to be paid to them in any event, 
except in case of loss of said barge or Its cargo, as provided In sect 9. From 
the proceeds of the sale of said cargo in New York the parties of the sec- 
ond part are to hâve one and flfty one-hundredths dollars per ton freight, one 
balf the cost of towing in and out of the Penobscot river, and the cost of dis- 
charging said cargo. 

"Fourth. The parties of the flrst part agrée to load from two hundred to 
two hundred and flfty tous per day, and for every ton over two hundred and 
flfty tons which they average the parties of the second part agrée to make a 
réduction of twenty cents per ton from the freight. 

"Fifth. The parties of the second part agrée to advance ail necessary ex- 
peuses Incurred after said cargo Icaves the port of Bangor. 

"Sixth. Said cargo is to remala the property of the parties of the flrst part 
until sold and paid for. 

"Seventh. The net proflts of said cargo, assumlng two and flfty one-hun- 
dredths dollars per ton, weighod as aforesaid, as the basis of cost on board 
said barge at Bangor, are to be equally divided between the parties of the 
flrst and second parts. 

"Bighth. Immediately after the sale of said cargo, the parties of the second 
part agrée to fumish the parties of the flrst part wlth a detailed stacement 
of the receipts and expansés of said cargo, together wlth a check for their 
share of the net proflts. 

"Ninth. In the event of the loss of said barge or Its cargo, or the loss of the 
ice in the ice houses of the parties of the flrst part in said Bangor, this con- 
tract shall at once terminate and become void, and the two and flfty one- 
hundredths dollars per ton paid as aforesaid is to be returned to the parties 
of the second part." 

Afterwards, by mutual agreement in writing of the parties, this oontract 
was so modified that the quanti ty of ice to be shipped was changed to 
1,63810/80 tons,instead of 1,600 tons, but in ail other respects was continued un- 
changed. Pursuant to this agreement, at Bangor, l,638i8/8(, tons of good mer- 
chantable ice, eut on the Penobscot river, was shipped by the plaintlfCs on 
board the Saugerties, which was under charter to the défendants at $50 per 
day. The barge, with this cargo on board, left Bangor August 30th, and ar- 
rlved near New York September 5th. On the 28th of August, the market priée 
of ice at New York being then depressed, Eiker, one of the défendants, who 
took the active management of this business, wrote to the plaintifCs, request- 
ing them not to draw at one day's sight, with the bill of lading, for the 
amount of the shipment according to ttie con tract and promised to pay the 
amount before he unloaded the cargo. To this, reply was made tliat one of 
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the plaintiffs would see Riker In New York. September 5th Mr. Bartlett, one 
«f tlie plaintififs, was in New York, and had several Interviews with Riker and 
one of his partners, without referring to any draft On the 12th of September, 
the ice in the meantime having remained on board the barge unsold, Bart- 
Jett told Riker he wanted the contract performed, and on the 13th gave no- 
tice that he had determined to draw; on the 15th a draft at one day's sight 
was drawn on Riker by Bartlett in the name of hls company for $4,000, to 
which was attached the welgher's eertiâcate and the captain's copy of the 
blll of lading. Bartlett had left the other copies of the bill of lading at 
Bangor, and had obtained the captain's copy for the express purpose of at- 
taching It to the draft. This draft was duly protested for nonacceptance, and 
again, on the lOth, for nonpayment. No arrangement having been reached by 
the parties, the plaintiffs, by Bartlett, executed a bill of sale of the ice to one 
Smith, and iudorsed and delivered to him the captain's copy of the bill of lad- 
ing that had been attached to the draft, but this transfer was merely for the 
■convenlenee of the plaintiffs in the transaction of subséquent business In re- 
gard to the Ice in New York. As between Smith and the plaintiffs, no sale 
of the cargo was Intended. It was only a convenlent method of appointing 
and authorizing an agent to manage the cargo for them. On the day that he 
received this bill of sale, and the bill of lading attached to it, Smith de- 
manded of the owner aud captain of the barge, under thèse documents, a 
deliveiy of the cargo. They refused to make such dellvery unless they were 
indemnified against any claim of Riker and partners, who notified the owner 
not to deliver the ice to Smith, and that he would do so at his péril. Smith 
libeled the barge in the United States district court in the Southern district 
•of New York for the nondelivery of the cargo. ïhe owner of the barge 
libeled Smith for the amount due under the charter. When the ice was final- 
ly discharged from the barge, It was found to bave been damaged and 
wasted by the escape of steam into the cargo, and was generally in bad con- 
dition, and Smith libeled the barge for this damage and waste. Ail thèse 
libels were heard and disposed of in the same court. The flrst was dismissed 
as prematurely brought; on the second, the sum of $2,500 and costs was de- 
creed due for the use of the barge for 57 days from August SOth, during which 
time the Ice was on board, less 7 days for which the barge was held respon- 
sible; and on the third, damages for injury of the cargo by the fault of the 
barge by sufCering steam to escape into it, in the sum of $1,900 and costs, 
were decreed to the libelant, and the amount was ordered to be set off against 
the amount of the decree of the second libel. The différence between the two 
decrees was $746.83, and was paid to the owners of the barge by thèse plain- 
tiffs, through Smith, the nominal party in the libels. The plaintiffs also paid 
bills of the attorneys for services, and $35 for towage of the barge at New 
York; $1.98, costs of protest of their draft; $105 for care of and weighing out 
the cargo; and $53.53, expenses of sale and commissions. After considérable 
delay, and after Riker, when, on the 24th of September, another copy of the 
bill of lading having been received, withdrew his objection to delivery of the 
ice, the owners of the barge consented that the cargo should be delivered to 
Smith, who was only the agent of the plaintiffs, upon his promise to pay $50 
a day for the use of the barge. The plaintiffs, through Smith, negotiated a 
sale of the ice at $3.50 per ton, but, after the discharge of 80 tons, it was 
found to be damaged aud in bad condition, and the acceptance of more was 
refused. The 80 tons delivered hâve not been paid for at any price. Failing 
to flnd purchasers for the remainder at private sale, the plaintiffs advertised 
and sold it at public auction. It brought $288.95, at 65 cents per ton. The 
plaintiffs and Smith, their agent, usod ail proper efforts to avoid loss on the 
sale, and to protect ail interests. The défendants utterly failed to advance 
the freight and other expenses of the cargo, or to pay the guarantied price. 
They took no effective steps to flnd purchasers, or to provide for the pro- 
tection and disposai of the Ice. After ail negotiations for carrying out the 
■contract or for adjusting the business had failed, and when the cargo, from 
its nature, was wasting and shrinking in value, they interposed further de- 
lay by forbidding the barge to deliver it to the owners. The plaintiffs, when 
they had finally gained eontrol of the ice, made ail reasonable efforts to sell 
it to the best advantage, and so far as possible to protect against loss ail par- 
ties Interested. 
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Conclusions. 

The contract between thèse parties cannot be treated as a sale. In some 
aspects It was Uke a shipment on joint account, with spécial terms. It It be 
regarded as a partnership In a particular adventure, those conditions of the 
cc^artnershlp by which the défendants were to secure to the plaintiffs at 
least $2.50 per ton at in-take welght for the Ice shipped, and were themselves 
to bear ail losses, must be regarded. It is better to treat It as a spécial con- 
tract, according to Its terms, by whlch the défendants undertook. In considéra- 
tion that the plaintiffs would ship the Ice, to retum to them, free of any ex- 
pense, $2.50 per ton, before the property should pass ont of the control and 
ciistody of the shlppers. Thls action proceeds on that vlew, and is for dam- 
ages for the breach of such a contract. Whatever view be taken of the 
nature of the contract, the same resuit will be reached. The défendants hâve 
wholly falled to perform thelr part of It They bave not been prevented by 
any wrong on the part of the plaintiffs. The loss of the plaintiffs from the 
défendants' breach Is the same and the damages suffered by them are the 
same, under any Interprétation of the contract. No act or acts of the plaintiffs 
can be held as a waiyer of its terms. The only question is, what are the dam- 
ages which plaintiffs should recover? 

The 1,63819/80 tons at $2.50 amount to $4,093 59 

Of thls plaintiffs bave recelved from auction sale the 
sum of $288 95 

They are chargeable with value of the 80 tons delivered 
and accepted, on the prlvate sale, before rejection of 
restï amounting to 280 00 

568 95 

Leaving a remainder oi $3.526 64 

They should also recover cost of protest $ 1 98 

Towage 35 00 

Gare of cargo and expense of welghing out 105 00 

Bxcess of decree in favor of barge, for her use 746 83 

Commissions and expenses of sale 53 53 

942 34 



$4,468 98 



In addition to thèse. Items the plaintiffs clalm allowance of their counsel 
fées and expenses of lltigation in New York. Thèse expenses were not a re- 
suit of the défendants' failure to perform thelr contract, nor did the défend- 
ants contract to bear them. The clalm for thèse expenses is disallowed. The 
plaintiffs are also entitled to Interest from the date of the writ. 

From this décision of the court, writ of error was allowed to tliia 
court. 

Arno W. King and Clarence Haie, for plaintiffs in errer. 
Charles H. Bartlett and Charles F. Woodard, for défendants in 
error. 

Before COLT and PDTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. The plaintiffs in error hâve not nnder- 
taken to show, either to this court or the court below, that the 
damage to the ice by steam occurred before the arrivai of the cargo 
at New York; nor hâve they based any défense on any theory of 
that character, or secured proper flndings to enable us to détermine 
the merits of such a défense, if it had been urged on us. Therefore 
we refrain from passing on any questions of that nature. The prop- 
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ositions submitted to us arise from the conclusions stated in the 
court below, as followa: 

"The contract between thèse parties cannot be treated as a sale. In some 
aspects It was Uke a shipment on joint account, with spécial terms. If it 
be regarded as a partnership in a partieular adventure, those conditions of 
the copartnership by which the défendants were to seeure to the plalntiffs 
at least $2.50 per ton at in-talie welght for the ioe shipped, and were them- 
selves to bear ail losses, must be regarded. It is better to treat it as a spécial 
contract, according to its terms, by whlch the défendants undertook, in con- 
sidération that the plaintlffis would ship the ice, to retum to them, free of any 
expense, $2.50 per ton, before the property should pass ont of the control and 
custody of the shippers. Thls action proeeeds on that view, and is for dam- 
ages for the breach of such a contract. Whatever view be taken of the nature 
of the contract, the same resuit will be reached. The défendants hâve whoUy 
falled to perform their part of it They hâve not been prevented by any 
wrong on the part of the plalntiffs. The loss of the plaintilïs from the de- 
fendants' breach is the same, and the damages suffered by them are the same, 
under any interprétation of the contract No act or acts of the plaintifCs can 
be held as a walver of its terms." 

We agrée to thèse expressions. Under the circumstances the 
plaintiffs below were entitled, for their own protection, to make 
the best of the ice which they could by reasonable efforts, after the 
défendants below refused to accept it, and they are accountable 
only for the net proeeeds. They hâve heen charged with thèse by 
the court below. In attempting to seeure the net proeeeds, they 
paid the freight, which the défendants below were holden to pay 
in any event, and the latter cannot complain that, in the computa- 
tions of the court below, they were charged with it The plaintiffs be- 
low were charged with the net amount they recoTered from the 
barge for damage to the ice. Therefore, on the r'inciples of law ap- 
plicable to persons who are compelled to intervene to save property 
unjustly thrown back on their hands, the plaintiffs below hâve been 
credited and debited with the various sums with which they should 
hâve been. Thèse principles are so familiar that we do not deem 
it necessary to elaborate them. The judgment of the circuit court 
is afSrmed. 
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(Circuit Court of Appeals, First Circuit January 17, 1895.) 

No. 110. 

TEIAL— InSTRTICTIOKS— CONSTKUCTION OF CHARGE AS A WhOI.E. 

Although disconnected sentences of the charge, if taken alone, would 
seem to indicate that the jury might substitute their own opinion for the 
évidence produced at the trial, there is no error if thèse sentences, when 
read with the remainder of the charge, would bear no such meaning. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit by Edward C. Machen against Paul Butler and 
Adelbert Ames, administrators c. t. a. of Benjamin F. Butler, de- 
ceased, for the sum of $17,875. Upon the trial of the case the court, 
upon the question of proof and prépondérance of évidence, charged 
the jury as foUows: 
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"ThërÈ are certain rules touching what we call the 'burden of proof,' to 
whlch I désire to call your attention. In crimlnal cases, for a reason whlch I 
need not explaln to you, the law holds the United States to strict rules as to 
the burden of proof. But In civil cases, where the Issue must be determlned 
, one way or the other,— eitlier one party or the other must prevail,— the law re- 
quires only what Is called a 'prépondérance of évidence.' That Is to say, if, 
upon a certain proposition which the plaihtilï is bound to prove, or upon a 
proposition which the défendant is bound to prove, after you weigh ail the 
évidence in the case, you hâve an opinion in favor of the plaintiff upon the 
issues which he is lâound to prove, or in favor of the défendant upon the 
issues which he is bound to prove, then you will act upon that opinion, no 
matter how slight it may be, aud no matter hov? light may be the prépondér- 
ance — how small may be the prépondérance— of évidence in fator of it. Upon 
the issues which the plaintiff is bound to prove there must be, in order to 
enable you to flnd thèse Issues in his favor, a prépondérance of évidence in 
his favor, and so upon the issues which the défendant is bound to prove. I 
do not know that I can explaln what is meant by prépondérance of évidence, 
except that the resuit of It must be not nierely guesswork on your part It is 
not sufflcient for you to shirk, under cover of the rule of mère prépondérance 
of évidence, by slmply guessing; but there must be sufficlent évidence in the 
case— a sufflcient prépondérance of évidence— to enable you to form an opin- 
ion. No matter how doubtful or uncertain you may be as to the correctness 
of that opinion, if it is an opinion bàsed upon the balancing of ail the évi- 
dence, no matter how weak, or how doubtful you may be as to its correctness, 
you are entitled to foUow that opinion." 

The défendants sued out a writ of error, and assigned this charge 
as their second assignment of error. 

Gteorge 0. Shattuck and Frank L. Washbum, for plaintiffs in error. 
Anson Maltby, for défendant in error, 

Before COLT, Circuit Judge, and KELSON and WEBB, District 
Judges. 

PEE CUEIAM. The first assignment of error having been waived, 
the only. question to be decided is raised by the second assignment 
of error, which relates to the correctness of the charge to the jury 
of the court below. It is always likely to mislead, if a single ex- 
pression in instructions to a jury is separated from its connection, 
and verbally criticised. In this case, strictly correct instruction as 
to the rule of prépondérance of évidence was given, but the presiding 
judge went further, and attempted to make that rule more intelli- 
gible to the jury. In so doing he made use of expressions which, it 
is argued, in effect authorized the jurors to substituts their personal 
opinions in respect to the rights of the litigants for the évidence 
produced at the trial; and the définitions of "opinion" given by 
various lexicographers are pressed in argument to show the error of 
such instruction. We should hâve no doubt about our duty if we 
construed the charge to the jury in the same way as the plaintiffs 
in error. But that construction can only be sustained by disre- 
garding a large and important part of the language of the court in 
immédiate connection with which the expression "opinion" was used. 
In every sentence the jury was, in efEect, and almost in terms, told 
that they were to be controUed by the prépondérance of évidence. 
Read together, the only fair and reasonable interprétation is that, in 
reaching their final conclusion and verdict, they must be governed by 
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the prépondérance of évidence, if they found in it any prépondér- 
ance. There is no such uncertainty in the charge of the court as 
warrants the theory that the jury may hâve beeu misled as to the 
rules of law by which they should be controUed in pronouncing their 
verdict. Judgment affirmed. 



UNITED STATES v. MISSOURI PAC. RY. CO. 

(Circuit Court, D. Kansas, S. D. September 14, 1894.) 

1. Inïbkstatb Commbbcb — DiscKiMiNATiNG Rateb — Injunction — Suit bî 
United States. 

Under the amendments by the acts March 2, 1889, and February 10, 1891. 
to the twelfth section of the interstate commerce law, authorizing and re- 
quiring the commission to exécute and enforce the act, and providing that 
on the request of the commission it shall be the duty of any district attor- 
ney of the United States to institute in the proper court, and to prosecute 
under the direction of the attorney gênerai of the United States, ail neces- 
sary proceedings for the enforcement of the provisions of the act, and for 
the puDishment of the violations tliereof, the district attorney so requested 
may, under the direction of the attorney gênerai, prosecute a suit in the 
name of the United States against a railroad Company to enjoin it from 
diserlmlnating in rates against one eity in t'avor of another city. 

3. SA>fR— PRET.IMINAKY Tn VESTIRATIOV 1!V CoMMTSSTON. 

Under such amendment, the formai preliminary investigation by the 
commission, authorized by the original act, is not necessary to vest jurisdic- 
tion in the court. 

Suit by the United States against the Missouri Pacific Railway 
Company to enforce the provisions of the interstate commerce law. 

Morris Cliggett, Asst. U. S. Atty. (W. C. Perry, U. S. Atty., of 
counsel). 

J. H. Richards and C. E. Benton (B. P. Waggener, of counsel), for 
défendant 

WILLIAMS, District Judge. This case is submitted tp the court 
upon a demurrer by the railway company to the bill of complaint. 
For the purposes of this submission, the facts aUeged in the com- 
plaint are to be taken as true. The bill avers that: 

"This action Is brought by the authority of and under the direction of tlie 
attorney gênerai of the United States, which said authority and direction Is 
given and m'ade in pursuance of the request of the interstate commerce com- 
mission of the United States that the United States attorney for the district 
of Kansas be directed and authorized td institute and prosecute ail necessary 
proceedings, légal or équitable, for the enforcement of the provisions of the 
interstate commerce law against the défendant in relation to the mattera 
hereinafter complained of." 
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The facts as set forth show the défendant railway company to be 
a common carrier, owning the Unes of railway, and engaged in in- 
terstate commerce, between the cities of St Louis, Mo., Wichita, 
Kan., and Omaha, Neb. The distance from St. Louis to Wichita is 
458 miles; to Omaha, 501 miles. That ail freight on defendant's 
Unes to the two cities, going to and from St. Louis, passes over 
232 miles of the same track, to Holden, Mo. ; thence on sépara te Unes 
to Wichita, 226 miles, to Omaha, 269 miles, being a haul of 43 
miles less to Wichita than to Omaha. The bill further sets out in 
détail the schedule rates of freight to the two cities, showing that 
about 100 per cent, greater rates are charged to Wichita than to 
Omaha, on the same kind and classification of freights, and this 
while the shipments are made, as alleged, contemporaneously and 
under similar circumstances and conditions. It is further aïleged 
that such rates are "unreasonable, excessive, and exorbitant," and 
are unjust discrimination against the city of Wichita; that the city 
of Wichita is a gênerai distributing point for a large scope of 
country, embracing Central and Southern Kansas and the Indian 
Territory and Oklahoma; and that thèse exorbitant and unjust 
rates, and this unlawful discrimination against the city of Wichita 
and its distributing territory, cause great and irréparable préjudice 
and injury to the citizens of the United States and the public gen- 
erally engaged in and affected by this interstate commerce between 
St. Louis and Wichita. 

The provisions of the interstate commerce act upon which the 
charges are based are as f ollows : 

Section 1 of "An act to regulate commerce" provides: 

"That ail charges made for any service rendered, or to be rendered, In 
the transportation of passengers or property as af oresaid, or in any connection 
therewith, or for receiving, delivering, storage, or handling such property 
shall be reasonable and just; and every unjust and unreasonable charge for 
Buch service is prohibited and declared to be unlawful." 

Section 2 provides: 

"That if any common carrier subject to the provisions of this act shall 
directly or indirectly, by any spécial rate, rebate, drawback or other device, 
charge, demand, colleet or receive from any person or persons a greater or 
less compensation for any services rendered, or to be rendered, in the trans- 
portation of passengers or property, subject to the provisions of this act, than 
It charges, demands, collects or receives from any other person or persons 
for doing for him or them a like and contemporaneous service in the trans- 
portation of a like kind of trafflc, under substantially similar conditions, 
such common carrier shall be deemed guUty of unjust discrimination, which 
Is hereby prohibited and declared to be unlawful." 

Section 3 provides: 

"That it shall be unlawful for any common carrier subject to the pro- 
visions of this act to make or give any undue or unreasonable préférence or 
advantage to any particular person, company, flrm, corporation, or locality, 
or any particular description of trafflc, In any respect whatsoever, or subject 
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to any particular person, company, flrm, corporation, or locality, or any par- 
tlcular description of trafflc, to any undne or unreasonable préjudice or dis- 
advantage in any respect whatsoever." 

If the allégations of the bill are true,— and they are so taken on 
demurrer, — there seems to be no room for doubt as to the violation 
of tbe law bj the défendant company. 

In the able briefs presented by counsel for the respective parties, 
the main point of controversy is — ^First, as to the right of the United 
States to maintain such a complaint against défendant in any fonn; 
and, second, as to the form in which that remedy is to be sought. 
Counsel for défendant very tersely state their case as foUows: 

"It is the tlieory of the défendant that the complainant has stated in its bill 
no Just or sufflcient facts to constltute a cause of action in its behalf against 
this défendant; that, as a matter of law, the United States of America haa 
not, pursuant to 'An act to regulate commerce,' upon which this bill is founded, 
a cause of action against this défendant, and that this court has no juris- 
diction, and cannot, by yirtue of said act or other power or right, draw unto 
itself original and independent jurisdiction to try said cause." 

In View ot what, upon the face of the biU, would seem to be a very 
gross violation of the express prohibitions of the Interstate com- 
merce act, there certainly ought to be a remedy somehow and some- 
where, and there ought to be a means of compelling défendant com- 
pany to obédience to this law. The whole object, intent, and design 
of the interatate commerce act, with its sweeping clauses, and far- 
reaching and all-providing prohibitions, was to provide a safe, easy, 
and expeditious mode of reaching and preventing just such abuses 
as are charged in this bill. That relief may be had through a court 
of equity by injunction in such cases where the proper parties are 
before the court is abundantly supported by the authorities, and, 
as a gênerai proposition, will hardly be questioned. "But," say the 
counsel for défendant, "we hâve hère neither the proper parties nor 
the proper forum." By acts of Congress of March 2, 1889, and 
February 10, 1891, the tweifth section of the original act was amend- 
ed by inserting after the flrst clause a provision which seems to hâve 
a spécial bearing on this question . The amendment is as f ollows : 

"And the commission is hereby authorized and required to exécute and en- 
force the provisions of this act; and upon the request of the commission. 
it shall be the duty of any district attorney of the United States to whom 
the commission may apply, to institute in the proper court, and to prosecute 
under the direction of the attorney gênerai of the United States, ail neces- 
sary proceedings for the enforcement of the provisions of this act, and for 
the punishment of ail violations thereof ; and the costs and expenses of such 
prosecution shaU be paid out of the appropriation for the expenses of the 
courts of the United States," etc. 

Now, thèse amendments mean something. They are couched in 
the language of a grant of new authority, and impose additional re- 
quirements as to the rights and duty of the commission to see to 
it that the law is enforced. And a signiflcant fact in this connec- 
tion is that this enactment foUows and might appear to be the 
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logical séquence of the condition of things prior to the passage of 
the amendments, as shown by the report of the commission on the 
Ist day of December, 1891, and of the rulings of the courts in référ- 
ence to the powers of the commission prior to the passage of thèse 
amendments; for, although the date of the report is after the pas- 
sage of the amendments, it obviously relates to the condition of 
things prior to their passage. 
In flfth annual report, 1891 (pages 14-19), the commission say: 

"Though required to exécute and enforce the provisions of the act, the com- 
mission, not being invested with power to enforce its own orders, is dépendent 
for the efBciency of such exécution and enforcement upon the courts. Within 
the year, and in compliance with the provisions of section 16 of the act, 
applications hâve been made by pétition to the United States circuit court, 
and suits are now pending for the enforcement of the orders which, with a 
single exception, were made in previous years." 

Attention is called to the fact that the orders of the commission 
made in previous years were then going through the slow process 
of enforcement by the courts. This is what is by the counsel for 
the défendant forcibly styled "the circumlocution of procédure in 
the hitherto established ways." To avoid this "circumlocution," and 
afford a speedy remedy, is obriously désirable, if it can be aecom- 
plished. 

The abuse charged in the bill affects the public, and is pecuniary 
in its nature. The injury is suffered by a large number of citizens of 
the United States, through the alleged wrongdoing of the défendant 
in its quasi public character of a great corporation, engaged in in- 
terstate commerce, and under the direct protection, control, and pro- 
hibition of the laws of the United States. The United States is 
bound to its citizens for the enforcement even of the criminal pro- 
hibitions of the statute leveled at ail violations of|the duties owed 
to the public by such common carriers. Section 10 of the act makes 
any violation of the provisions of the act a misdemeanor, punish- 
able by a fine not exceeding $5,000. The act was passed by the 
congress of the United States in pursuance of a right reserved by 
the constitution to regulate Interstate commerce. With this right 
to legislate on the subject goes the corresponding duty of the United 
States to protect the public interests, when invaded by violations 
of the rules laid down and prescribed by this law. Hère we hâve, 
by the averments of the biU, a case where thousands of her citizens, 
spread over a large territory, are being injured daily in their prop- 
erty rights and commercial interests by a violation of this law in 
many of its most important features. The only practicable remedy 
would seem to be by an équitable injunction against such practices, 
and it would appear eminently right and just that the government 
should move in the matter for the protection of its citizens, and to 
enforce obédience to its laws on the part of this great corpora- 
tion, acting in its capacity of a quasi public servant. Thèse viewa 
are in harmony with and supported by many adjudicated cases main- 
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tainmg the authority and duty of the sovereign to protect the pub- 
lie interests from unjust invasion and violation. 

It is contended that, even if the United States might bring snch 
a complaint, it could be done only by proceedings initiated tlirough 
the commission; that the remedy provided by the act is exclusive, 
and that access to the courts in such cases is solely and only through 
and by way of the commission; that a formai preliminary investiga- 
tion by the commission is essential to vest jurisdiction in the court, 
There is no question but that this is one way to reach the cour-t; 
and it was at flrst, doubtless, deemed désirable as a ready mode of 
bringing the parties together, and enabling them, in a spirit of 
mutual concession, to adjust amicably and fairly their différences 
before the commission. But in practice it seems the inhérent de- 
fects of the System vrere very soon f elt, in that the décisions of the 
commission did not décide anything, and its orders were not enf orce- 
able except upon the voluntary submission of the offending party. 

In Kentucky & I. Bridge Co. v. Louisville & N. R. Co., 37 Fed. 567, 
cited by counsel for défendant, Judge Jackson, in commenting on the 
relative powers of the commission and the courts, says: 

"The act to regulate commerce does not undertake either to create an 
'inferior court,' or to invest the commission appointed thereunder with judicial 
powers or functions. It is invested with only administrative powers of super- 
vision and Investigation, which fall far short of maklng it a court, or its action 
'judicial,' in the proper sensé of the term. Its action or conclusion upon mat- 
ters brought before it for investigation is nelther final nor conclusive; nor is 
it Invested with any authority to enforce its décision or award. It hears, 
investigates, and reports upon complaints made before it, but subséquent 
judicial proceedings are contemplated and provided for, as the remedy for 
the enforcement of the order or report of the commission in ail cases where 
the party against whom its décision is rendered does not yield voluntary 
obédience thereto. The act does not make the circuit court the mère execu- 
tioner of the commissioner's order or recommendation, so as to Impose upon 
the court a nonjudicial power. The suit in this court is, under the pro- 
visions of the act, an original and indépendant proceeding, in which the 
commissioner's report is made prima facie évidence of the matters or facts 
therein stated. The court is not conflued to a mère re-examination of the case 
as heard and reported by the commission, but hears and détermines the case 
de novo, upon proper pleadings and proofs; the latter including not only the 
prima facie facts reported by the commission, but ail such other and further 
testimony ajs either party may introduce, bearing upon the matters in con- 
troversy." 

This was in January, 1889, that Judge Jackson so plainly shows 
the defects of the commission as affording no flnal judicial settle- 
ment of controversies. As he well says, upon the circuit court of 
the United States "the jurisdiction is conferred of enforcing the 
rights, duties, and obligations" recognized by the Interstate commerce 
act. When cases begun before the commission reach the courts, 
the only légal effect given by the act to the flndings of the com- 
mission is to make them simply prima facie proof of the facts found, 
subject to be relitigated on a trial de novo as to the whole matter. 
This décision, and others in Une with it, and the report of the corn- 
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mission in 1889, heretofore cited, in which complaint is made of 
the want of any ready means of enforcement of thé décisions or 
orders of tlie commission, may well liave led congress to the enact- 
ment, on February 10, 1891, of the amendment to section 12 of the 
act, cited supra, and may throw some light, too, upon the proper 
construction of the amendment. When this amendment is con- 
sidered, particularly in its historical connection, with the first clause 
of the act, it seems impossible to escape the conclusion that it was 
intended to confer upon the commission a power and a direction 
to avoid ithis happily styled "circumlocution of procédure in the 
hitherto established ways," and to afford a speedy and effective 
means of bringing the offenders immediately before courts of com- 
pétent jurisdiction, to answer both civilly and criminaUy for their 
violation of the law. The language of the amendment is : 

"And the commission Is hereby authorized and requlred to exécute and 
enforce tàe provisions of this act; and upon the request of the commission, 
it shall be the duty of any district attorney to whom the commission may 
apply to institute in the proper court, and to prosecute under the direction 
of the attorney gênerai of the United States, ail necessary proceedings for 
the enforcement of the provisions of this act, and for the punishment of ail 
violations thereof." 

This was after four years' trial of the practical opérations of the 
commission, and painful expérience of its inhérent defects, so far as 
concerned the ultimate and final relief sought for by the honest 
citizen contending against the abuses practiced by thèse great cor- 
porations. The "preliminary investigation" was not only inefiicient 
to right his wrong by any binding adjudications, but often, even 
where administered by the ablest jurists and best men in our country, 
was the means of piling up difflculties in his way, and creating new 
obstacles to the attainment of his rights. Now, this amendment, in 
just so many words, places the power in their hands, and imposes 
upon their conscience the duty, of seeing that this interstate com- 
merce act shall be enforcfed; and, that there may be no delay in 
the matter, it is added : "And upon the request of the commission, 
it shall be the duty of any district attorney," etc., as cited supra. 
Thjs request of the commission is alleged in the bill. It will be 
not'ed that the United States attorney, when called upon, is not 
iherely to prosecute by indictment for the criminal feature of the 
violation of the law, which, of course, is done without the formai 
preliminary trial, but in the very same connection, and by the sanc- 
tion of this same provision, he is "to institute in the proper court, 
and prosecute under the direction of the attorney gênerai of the 
United States, ail necessary proceedings for the enforcement of the 
provisions of this act, and for the punishment of ail violations there- 
of." The language of this amendment clearly distinguishes the rem- 
edy from that provided in section 16, which is for an application 
to the court for the enforcement of the orders of the commission. 
This is an application to be made by the proper United States offlcer, 
on the request of the commission, "for the enforcement of the provi- 
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BÎons of this act, and for the punishment of ail \iolations tliereof.'" 
'Tunishment" refers to the prosecution for misdemeanors, under sec- 
tion 10. The clause "proTisions of this act" occurs a score of times 
throughout the act, and, except in a few instances where it is lim- 
ited by the spécial matter to which it applies, is always used with 
référence to the great remédiai features of the act, — the rights pro- 
tected and the wrongs redressed by it. To reach a proper construc- 
tion of this act and this amendment, it must be kept in view steadily 
that the object of the création of this commission was not merely to 
aiîord, as was supposed, a ready method of settling controversies 
between individual shippere and the common carriers, but it had 
a far wider sweep and higher scope and design, which was by affirm- 
ative action on the part of the commission, on its own motion, to hâve 
instituted and carried through proceedings for the correction of 
abuses and the righting of wrongs, which affected the public com- 
mercial interests; and this even without the intervention of indi- 
vidual litigants at ail. In section 16 it is made the "duty of the 
commission," and is "lawful for any company or person interested," 
to make the application there provided for. That is merely to carry 
out and hâve executed by the courts the orders already made by the 
commission. But the amendment to section 12 obviously contem- 
plâtes the action of the commission, in causing original proceedings 
to be instituted in the proper courts for the enforcement of the 
act. Not only is the commission wanting in judicial authority to 
exécute its decrees, but is also unlike the court, in that it is not 
to wait for injured parties to appear at its door to prefer their' com- 
plaints. It is actively and aggressively to "inquire into the man- 
agement of the business of ail common carriers," and to keep itself 
"informed as to the manner and method of which the same is con- 
ducted," and to obtain from them "fuU and complète information 
necessary to enable the commission to perform and carry out the 
objecta for which it was created." Thèse extracts are ail from the 
first clause of section 12 of the act, and foUowing this is the next 
clause (quoted supra), which lays upon the commission broadly the 
duty to see to the enforcement of the wise and beneâcent provisions 
of the act; and to that end, whenever a proper case is found, its 
duty is plainly to call upon the United States, through its appointed 
ofQcer, the district attomey, to institute the necessary proceedings 
to right the wrongs and correct the abuses found to exist The lan- 
guage of this clause is imperative, — "is authorized and required to 
exécute and enforce." And, upon such request, the district attorney 
shall "institute in the proper court" the "necessary proceedings for 
the enforcement of the provisions of this act" In accomplishing the 
enforcement of the civil features of the act, the commission bears 
much the same relation to the court that the grand jury does in crim- 
inal matters. By the methods provided under the act, — and they 
are ample, — ^the commission is to keep itself thoroughly informed as 
to ail the opérations of every common carrier in the United States 
engaged in Interstate commerce; and whenever, in the course of its 
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investigations, it discovers abuses which. affect the public commer- 
cial interests injuriously, its duty is at once to hâve sucb abuses sup- 
pressed, and, if need be, to call in the strong ann of the government,. 
through its appointed courts, to enforce the provisions of the law. 

In this case the allégation is made that the action is prosecuted 
"in pursuance of the request of the Interstate commerce commission 
of the United States," and "under direction of the attorney gênerai 
of the United States." Thèse prerequisites for the bringing of the 
action are safeguards against the indiscriminate and ill-advised pros- 
ecutions apprehended by counsel for défendant. It is not to be 
supposed that the commission and the attorney gênerai of the United 
States would lend the sanction of their authority and direction to 
institute such proceedings, except in cases where, after due con- 
sidération, their judgments dictated the necessity for the interposi- 
tion of the strong arm of remédiai justice. 

Without attempting to follow counsel in détail through the able 
and exhaustive présentation of cases in their briefs, the court is of 
the opinion that the course pursued in the bringing of this action 
is sustained by the great current of authority as applied to the acts 
of congress under which it is instituted. The invasion of great prop- 
erty rights, as distinguished f rom questions of mère sentiment or pub- 
lic policy, are in apt terms alleged in the bill. Thèse property rights 
are such as, by the act of congress, the United States is bound to 
protect and enforce, and by a court of equity alone could any fuU 
and complète remedy be afforded. The demurrer to the complain- 
ant's bill is theref ore overrided. 



IDLER et al. V. BORGMEYER. 

(Circuit Court of Appeals, ïhird Circuit. January 22, 1895.) 

No. 3. 

CONTRACTS— Interprétation — Awakds bt Venbzdelan Mixed Commissions.. 
Between 1817 and 1821, oue I. fumislied supplies to the govemment of 
Venezuela. Payment theref or not having been made, I. went to Venezuela, 
to coUect the debt, and In 1832 secured a judgment in a court of 
Venezuela, against the government, for $70,520. On September 25, 1832, 
I. entered Into a written contract with one C, whereby, in considération 
of services rendered in procuring said judgment, I. agreed to pay O. 10 
per cent, of the amount of his claim on the government of Venezuela "as 
soon as the payment or satisfaction is realized, In virtue of the judgment." 
Appeals were taken by the govemment of Venezuela from the judgment, but 
the same was aflirmed. Subsequently, however, by a proceeding known as- 
"restitutio in integrum," the government obtained the vacation of the judg- 
ment, aud caused the matter to be restored to the position in which it was. 
before such judgment was entered. Failing to obtain payment from Vene- 
zuela, I., and others having claims against that country, sought the Interven- 
tion of the United States government, and in 1866 a convention was con- 
cluded between the United States and Venezuela, under which the claim 
of I., with others, was submitted to.a mixed commission, authorized to- 
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make such décision "as they should deem conformable to justice." The 
commission awarded to I. the amount flxed by the judgment of the 
Venezuelan court with interest, and, in pursuance o£ sucti award, certain 
payments on account were made in 1871 and 1876. Botli Venezuela and 
certain cltizens of tlie United States being dissatisfled with the proceed- 
Ings of this commission, a new treaty was concluded in 1885, providing 
for a new commission, also authorized to décide "as they should deem 
conformable to justice," which commission made the same award to the 
représentatives of I. as the flrst commission, deducting the payments on 
account, and further payments were afterwards made on thIs award. The 
représentatives of C. claimed the 10 per cent, commission on the pay- 
ments made to I. Held, that the payments agreed to be made to C. were 
contingent upon I.'s recovering satisfaction for his judgment against 
Venezuela; that such satisfaction was never reallzed, the government of 
the United States not having attempted to coUect the judgment, but its 
Intervention having been strlctly diplomatie and peaceful, the awards of 
the commissions having been made, independently of the judgment, up- 
on the merits of the claim, and not at ail in conséquence of C.'s services; 
and that the 10 per cent, agreed to be paid to 0. never became due, un- 
der the terms of the contract 
2. Patment — Prbsumptiou afteb Twenty Ybars. 

Shortly after the exécution of the first contract, I. also made a second 
contract with C, by public record, according to the law of Venezuela, 
whereby he acknowledged hlmself indebted to C. in the sum of $4,400, 
for moneys advanced by C, and agreed to pay the same from the first 
funds paid him by the government of Venezuela, to which C, by the 
same Instrument, assented, and agreed to wait. C. died In 1836, and his 
heir, under the law of Venezuela, immediately succeeded to ail his prop- 
erty, with the right to demand, sue for, collect, and recover ail claims due 
him. I. dIed in 1856, and his estate was duly administered. No clalm 
was made on behalf of C. until 1892, when letters of administration were 
talien out in Pennsylvania, and suit brought upon the contract Held that, 
even assuming that the évidence presented did not prove payment of the 
debt In fact as it appeared to do, the debt would be presumed to be paid, 
since for more than 20 years there had been a person entitled to demand 
and reçoive it, who might hâve talien out administration if he so desired, 
and, even if C.'s agreement to wait bound him for more than a reasona- 
ble time or after the vacation of I.'s judgment against Venezuela, more 
than 20 years had elapsed since the flrst payment, in 1871, which, accord- 
ing to the claim of C.'s représentatives, was a payment upon the judg- 
ment 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

This was an action by Charles L. Borgmeyer, administrator of the 
estate of Alexander Chataing, deceased, against William Idler and 
John W. Haseltine, administrator de bonis non of Jacob Idler, de 
ceased, upon two contracts, made in 1832 and 1833. Judgment was 
rendered in the circuit court in favor of the plaintiff, this court (BUT- 
LEE, District Judge), filing (March 6, 1894) the following opinion: 

On the trial it appeared that between 1817 and 1820 Jacob Idler of Philadel- 
phla and certain associâtes furnished Venezuela, then engaged in war, with 
varions military supplies, on account of which she became their debtor in a 
large sum of money. After peace had been declared Mr. Idler, on his own 
account and as agent for his associâtes, proceeded to collect the amount due. 
Encountering difflculties, he placed the business in the hands of Alexander 
Ohataing a reputable citizen of Caracas. After great labor and extended liti- 
gation Mr. Chataing succeeded, on September 18, 1832, In obtaining a judg- 
ment in Mr. Idler's name for $70,520.11. In the meantime Mr. Chataing had 
fumlshed Mr. Idler a large sum of money to enable him to live in Venezuela 
(where he had gone to assist about the business) and to carry on the lltlga- 
tlon. 
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A few days after the Judgment was obtalned (September 25, 1832) Mr. Idler 
entered Into the foUowlng obligation of record with Mr. Chataing. 
"[Seal. Fifth seal for the économie year 1832-1833; value, a real.] 

"Be It known by this document, that I bind myself to pay to Senor Alexan- 
der Chataing, as well on my own account as upon that of my absent asso- 
ciâtes, a commission of ten per cent, upon the amount of the payment that I 
am claimlng from the govemment of Venezuela on account of supplies that I 
made to the aforesaid govemment in the years 1817 to 1820, as soon as the 
payment or satisfaction is realized which the aforesaid govemment bas to 
malie me in vlrtue of a judgment of the Senor 'Juez de Letras' issued on the 
18th of the current month. I déclare that the aforesaid commission of ten 
per cent has been well merited and gained by Senor Alexander Chataing, on 
account of the assistance that he has given me during the prolonged suit 
which he has pursued against the govemment, and on account of the nu- 
merous acts of diligence, which he has performed to that purpose; and in 
conclusion, on account of the entire direction which he has given to the 
matter, although no publicly given power has authorized hlm, since he 
has discharged exactly, and with my consent In ail détails, the matter re- 
ferred to, as an honest and careful attorney. For which reason I give 
hlm the aforesaid commission of ten per cent upon the whole amount 
that the govemment has to pay me; I. e. as well upon the principal as upon 
the Interest that I claim from the state. 1 will make payment of the afore- 
said commission of ten per cent in the same way that the govemment 
makes it to me, that Is to say, if it makes it to me by installments in métal 
I will pay the commission as well in métal by Installments, In pro rata 
of the sum that I receive at each Installment; and if the govemment makes 
me the payment in treasury notes or bonds for the whole amount, or what- 
ever other nature In the same way I wiU make payment of the aforesaid 
commission in the same specle or form of treasury notes or bonds. I désire 
that this document shall hâve the same force as if It had been a public writ- 
ing, and renounce ail la ws that could favor me; in vlrtue of which I sign 
the présent document in the présence of threo witnesses. 

"Caracas, September 25, 1832. Jacob Idler. 

"(The words 'ano' amended. Vale.) 

"Witness: Franco Ribas. 

"Wltness: J. N. Zeresa. 

"Witness: Cipriano Morales." 

On January 9, 1833, Mr. Idler entered Into a second obligation of record 
with Mr. Chataing in the foUowlng terms: 
"[Seal. Fifth seal for the économie year 1852-1853; value, two reals.] 

"I, Colonel Andres Ybarra, principal reglstrar of the province, certify: That 
in the reglstry of public Instruments kept by the Escrlbano Juan Antonio 
Hernandez, appears a writing of the foUowlng ténor: 

" 'Obligation: In the city of Caracas, on the nlnth of January, 1833, before 
me the escrlbano publiée and witnesses, appeared Senor Jacob Idler, of this 
vicinity, and over twenty-flve years of âge, whom I certify that I know, and 
exhibited to me a ticket of the foUowlng ténor: 

" ' "Treasury General of Venezuela: Ticket No. 18:— January 9th, 1833: 
For 20 reals which Senor Alexander Chataing has pald, reglstry fee, due for 
4,000 pesos which Senor Jacob Idler owes to him and promises to pay by a 
writing agreed to by himself before the Escrlbano Antonio Hernandez: two 
pesos four reals:— (Copy of an entry made upon folio 2 of the mémorandum 
bock of this month.) 

« . "Caracas, date as above. 

" ' "[Signed] Lecuna Smith." 

•* '—As literally appears by the original which remains In the record offlc» 
In my charge, which I ref er to, and certify, 

" 'Whereupon he sald: .That he acknowledges that he owes to Senor Alex- 
ander Chataing, also a neighbor, and of the "commercio," the amount of 4,400 
pesos, of eight reals of sUver each, which in coined and current money of ac- 
count to his satisfaction the latter has furnished him, since the 24th of Sep- 
tember, 1831, for expenses of his subsistence, and costs of the prolix and ex- 
pensive suit pursued against the govemment of Venezuela in compensation for 
supplies made in the years 1817, 1820, in vlrtue of a contract made for him' 
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■clf and h!s absent associâtes, and, grantlng to him proper receipt wlth rennn- 
dation of the laws ot delivery, exception of non numerata pecunia, proof, etc., 
of the case,— obliges hlmself to satisfy it executively, with costs, from the 
first funds that may be paid him by the government, his debtor,— with hia 
person and estate, présent and future, Judicial power; submission to this 
In order that It may compel and eonstrain him executively to its fulfillment, 
as if it was by judgment given by consent and passed as a thing adjudged 
authoritatively, and making hereby renunciation of ail laws, statutes and 
rlghts in bis favor, although it be one that may be propitious and afford a 
valid exception. The créditer, whom also I certify that I know, being In- 
formed of the Uteral contents of this writing, said that he accepts it ac- 
cording to law, and agrées to wait. Thus respectively hâve said, granted, and 
signed,— Senores Luis Apesteguia, Manuel Galloso and Lorenzo Callett of this 
Tîcinity (being wltnesses), Jacob Idler, Alex. Chataing. 

" 'Before me, Juan Antonio Hernandez, Escribano Publlco.' " 

When Mr. Idler demanded payment of hls judgment Venezuela procrastinat- 
ed; and eventually denied liability and sought to rid herself of the judgment. 

Failing to accomplish the latter by an appeal to the suprême court (where 
the judgment was afBrmed) she resorted to a proceeding known In that coun- 
try as the "remedy of restitutio in integrum", which, if not obsolète at the 
time, was clearly inapplicable to the case, and by this means, and a reor- 
ganization of the courts to suit her purposes, she obtained what purported, and 
was intended, to be a nulliâcation of the judgment. 

In the meantlme Mr. Idler, In despair of obtaintng redress at the hands 
of Venezuela or her courts had returned to Philadelphla, and In conjunction 
with other persons having claims agalnst Venezuela, sought the aid of hls 
own government in the enforcement of his and their rlghts. After the lapse 
of many years (in 1867) a treaty was signed between the United States and 
Venezuela, whereby commissioners were appointed to examine and settle 
thèse claims. The commission sat at Caracas, and in 1868 made an award 
which sustalned the clalm of Idler and hls original associâtes,— taking the 
judgment of 1832 as the basis of the clalm, treatlng it (the judgment) as 
valid and bindlng— addlng Interest thereto, and awarding accordingly the 
sum of $252,814. 

Under this award Venezuela, on June 21, 1871, pald $17,696.93. She was 
dlssatlsfied, however, with the resuit of the commission, and sought to escape 
It. In 1873 the congress ot the TJnlted States declared the award final. Fol- 
lowing this (May 16, 1876) she pald a further sum of $20,224.27. She contln- 
ued, however, to express dissatisfaction and in 1878 congress repealed the 
Btatute of two years previous, deciaring it to be wlthout préjudice to the 
rlghts of the clalmants under the previous award. The président of the 
United States contlnued to press for payment of the award; and in 1889 
another treaty was entered Into with Venezuela, whereby a second commis- 
sion was appointed, which met at Washington In 1890. 

After a very full and protracted hearing, this commission also sustalned the 
claim of Idler and his original associâtes, taking the Judgment of 1832, which 
It held to be valid and binding, as its basls, adding interest, as the former 
commission had, and crediting the payments made under the former award. 
In pursuance of this second award, $48,374.60 were paid October 15, 1890, and 
$20,330.64 January 23, 1892. 

The record of proceedings before the commissions, as well as numerous 
other papers and documents connected with the claim, and the lltlgation there- 
on, are In évidence, and exhibit many facts, of more or less importance, not 
embraced In the foregoing statement, some of which will be referred to here- 
efter. 

The plaintlfC sues on the two obligations glven Mr. Chataing (who dled In 
1836,) to recover the amoimt due from the several sums recovered from Ven- 
ezuela. 

The défendants requested the court to charge as follows: 

"Fourth. The construction of the contract for compensation Is for the court 

It was not in contemplation of the parties to that contract that Chataing 

Bhould receive compensation for an award made by an International tribunal 

many years after his death, presented and prosecuted by other agents and 

v.66F.no.8— 58 
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attomeys. Venezuela having declinêd and refused paument, there can be no 
recovery based upon any award made in Caracas in 1868 or in Washington In 
1890 (Pemberton v. Loclcett, 21 H»w. 257); and the verdict tinder ail the évi- 
dence must be for the défendant." 

"Slxtb. The undisputed évidence in thls case is that no payments bave been 
made by the government of Venezuela on account of the judgment rendered 
against It and whlch is set forth in said Exhlbit B of plalntiflC's statement, and 
therefore the verdict should be for the défendant 

"Seventh. The undisputed évidence in thls case is that no payments bava 
ever been made by the government of Venezuela on account of the original 
judgment or sentence of her courts, and she bas unlformly refused and re- 
sisted payments of it for more than flfty years past; therefore no obligation 
to make payment bas aecrued imder Exhiblt B of the plaintifC's statement in 
thls action, and the verdict should be for the défendant. 

"Elghth. The effect of the treaties between the government of the TJnited 
States and Venezuela on the Idler clalm was to nuUlfy and set aslde the judg- 
ment ref erred to In Exhiblt B. and remit the clalmants to their original claims, 
subject to ail just and équitable défenses. 

"Nlnth. The award in favor of Idler and his associâtes was «nade by an 
international commission admlnistering justice and equity, for the supplies, 
etc., furnished by them to that government, and was a sentence or award, 
after full examination of the mérita of the claim, brrespective of the original 
sentence of the Venezuela com-t. 

"Tenth. By the decree of restitutio in integrum the judgment in favor of 
Idler and his associâtes was annulled in Venezuela. More than flfty years 
afterwards an international tribunal made an award to thèse parties, and the 
moneys thev recelved were based on that award, and there can be no recovery 
in thls suit" 

"Twelfth. Upon the whole évidence the verdict should be for the défendant" 

Counsel agreeing that the questions involved were for the court alone, the 
jury was directed to find for the plaintlfC In the amount of his clalm— the de- 
fendants' points requesting a différent direction belng reserved. Subsequently 
the défendants took a rule for judgment notwithstanding the verdict and also 
a rule for new trial— whlch rules are now under considération. Each will be 
disposed of in Its order. 

To answer the points separately is unnecessary. A sufflcient answer to each 
wlll be found in the following discussion of the case. 

The flrst matter for considération Is: What is the proper construction of 
the earlier of the two obligations sued upon? Thls obligation is in substance 
for the paument of 10 per cent, of the judgment obtained by Idler, when sat- 
isfaction is realized upon it He is to be pald from this source alone. Al- 
though the considération is stated to be past services of great merit, he cannot 
recover anything If nothing is realized ftom this source. The language of the 
obligation Is unequlvocal, and we are not at liberty to speculate about the 
meanlng of the parties; we must find it in what they bave said. Chataing 
chose to accept, as satisfaction for his services, the stlpulated percentage of 
what might be collected on the judgment; and Idler obliged himself to pay this 
amount, in this manner. The fonmer dld not undertake to collect the judg- 
ment The parties, of course, contemplated Its payment; and probably sup- 
posed It would be soon, and without further litigation. Thls supposition is 
however, unimportant. The duty of coilectlng it was on Idler. If the trouble 
and expense was greater than had been contemplated it concemed him alone. 
His obligation is, in terms, unconditlonal and absolute; and no condition can 
be read into it by conjecture. If he desired such condition he should hâve 
required it. Chataing would then bave been at liberty to accept the obliga- 
tion, or to reject it and demand immédiate payment of the debt— whlch was 
overdue. Why should he not, under such circumstanccs, hâve demanded Im- 
médiate payment? The consent to await collection of the Judgment seems 
very libéral; why should he sufCer from Idler's subséquent misfortune? A 
différent view would deprive him of a right to recover anything on a debt 
whlch Idler acknowledged to be due and highly merltorlous, if the latter should 
Incinr labor and expense in recoverlng his money— would attribute to him tho 
folly of agreeing to abandon his debt if Idler should encounter this misfortune. 
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The case bears no material resemblanoe to Pemberton t. Lockett, 21 How. 
257, clted by the défendants, where the contract was, mainly, for future serr- 
Ices, the performance of which became impossible because of a total change 
of circumstances, as stated by the court in that case. Baehman v. Lawson, 
109 V. S. 659 [3 Sup. Ct. 479], Is nearer in point. 

The second question is: Was the money whlch bas been recelved collected 
on this judgment? It is unimportant how Venezuela considered this; how 
should it be considered as between Chataing and Idlerî In enterlng upon this 
inquiry it must be remembered that the judgment could not be collected by 
ordlnary exécution. Satisfaction could only be obtainéd through voluntary 
payment by the debtor, or the intervention of the creditor's government. Ven- 
ezuela refused to pay, and the creditor's government intervened and collected 
the money. Was it collected on the Judgment? Substantially it was. A fuli 
examination of the évidence leaves no doubt of this. At ail times, from the 
renditlon of the judgment in 1832, until the award of the last commission, the 
contention of Idler's administrators and his counsel, bas been that the proceed- 
ing restitutio in integrum was Illégal and void, that the judgment was unim- 
peached, valid and conclusive, and that Venezuela should pay accordingiy. Be- ■ 
fore the flrst, as well as the second, commission, this was Idler's position. 
From the time his government Intervened to aid him, this was its attitude. 
On the one side the effort was to sustain and collect the judgment, and on 
the other to show that it no longer existed. So the respective commissions 
regard ed the contre versy; and finding the judgment alive and valid, they 
awarded the amount of Its face, $70,520, with Interest added to date. The 
opinions flled by Mr. Talmage, tiie United States commissloner, and Mr. Ma- 
chado, the umpire, of the flrst commission, show thèse facts (so far as they 
relate to that commission) with such distinctness and clearness that I am con- 
strained to annex copies of them to this opinion, i 

In 1889, when preparlng to appear before the second commission, Idler's ad- 
ministrators and his counsel prepared a statement of his case, in the form of 
a pétition, in which, after giving a hlstory of the claim and the litigation upon 
It, asserting the binding and conclusive force of the judgment of 1832, they 
State the petitioner's attitude before the first commission, and the conclusions 
of that commission, as well as his attitude before the second commission, as 
follows: 

"The daim of your petitioner's Intestate was duly presented on or about the 
29th of April, 1868, to the mixed commission which was organized at Caracas 
under the aforesaid treaty of April 25, 186S, between the United States and 
Venezuela, and that the adminlstratrlx of his estate claimed for and on aceount 
of the aforesaid judgment of the suprême court of Venezuela and the previ- 
ous judgments of the courts below, confirmed thereby, the sum of $70,529.11%, 
awarded by the aforesaid final arbitrator, José Cadenas, with interest thereon 
at the rate of six per cent, per annum from June 30th, 1825 (to which date in- 
terest at that rate had been included in said award), until the Ist day of Octo- 
ber, 1832, when the said award was confirmed hy the said superior court at 
Caracas, amounting at that time, principal and interest, to the sum of $101,- 
209.28, and interest thereon at the rate of six per cent, per annum from October 
1, 1868, the date of the décision of the umpire of the said mixed commission, 
amounting to $217,509.95, and making In ail the sum of $318,809.23; that, upon 
the disagreement of the commissioners, the said daim was referred to the um- 
pire of the said mixed commission, who made an award in favor of your pe- 
titioner's intestate in the sum of $252,314; that the said umpire, instead of 
calculating interest on the aforesaid award of José Cadenas to the date of its 
confirmation by the aforesaid superior court, and then calculating interest on 
the sum total due upon that judgment, calculated simple Interest from June 
30, 1825, at the rate of six per cent, per annum, on the amount awarded by 
the said Cadenas, to the date of his own award, thus gIving the Venezuelan 
government an undue advantage of more than $65,000." 

The counsel who appeared for the United States before the second commis- 
sion (Mr. AsUton) commences his statement of the Idler claim in thèse words: 
"The claim In this case originated in four contracta made between Jacob Idler, 
a citizen of tbe United States, and the Venezuela government In and prlor to 

> See note »t end of casa. 
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the year 1820, and Is based upon a judgment of the suprême court of Caracas 
rendered on the Ist of October, 1832, in favor of Idler, afflrmlng a judgment 
of the jury de letras de hacendl (treasury court) entered September 18, 1832, 
upon an award made in his favor by José Cadenas at Caracas on the llth of 
September, 1832." 

The brief throughout Is consistent with this statement— the source and foun- 
dation of the clalm being the judgment of 1832. 

The opinion of this commission was delivered by Mr. Little and is found at 
page 155 to 194 of its records. He starts out with a statement of the ques- 
tions Involved, as follows: "How far Is the judgment of 1832 to be accepted 
as bindlng in the proceeding before us? Was the court organized for the Idler 
case, (the court that applied the restitutio in integrum remedy) in 1836 a légal 
body? If not, were its proceedings valid? Did the remedy restitutio in in- 
tegrum pertaln to Venezuela as respects the Idler case? If so did the proper 
court obtain jurisdiction in the premises? Was the gênerai efCect of the pro- 
ceedings in 1836-39 a déniai of justice? If so should the judgment of 1832 
be allowed to stand?" After thèse questions are considered at great length 
they are answered in favor of Idler, the restitutio in integrum proceedings 
held to be unlavyful and void— the judgment to be valid and binding upon Ven- 
ezuela, the opinion terminatlng as foùows: "Our conclusion from the forego- 
ing considérations is that the proceedings in restitutio were, as against Idler, 
and are against the clalmant, a nuUlty. This is the best we can say of them. 
The judgment of 1832, standing as it does, unafCected by the subséquent pro- 
ceedings, must be sustalned unless manifestly wrong." He then examines it 
on other objections raised, in which he finds no substance, and concludes as 
follows: "An entry can be prepared, allowing the claimant the amount of the 
judgment, $70,520, omitting the odd cents, with six per cent interest, that be- 
ing the rate named in the contracts, from October 1, 1832 (when the judgment 
was afflrmed by the suprême court) to September 2, 1890, inclusive, less the 
déductions on account of payments made on the former awards. The same to 
be distributed as per agreement on file dated March 17, 1863." A decree was 
prepared and entered accordingly. 

In View of thcse facts I can entertain no doubt that the money coUected 
must be regarded as realized on the judgment; the fruits of its exécution by 
the government of the United States. 

The third question is: What is the proper construction of the second obli- 
gation? This présents no difflculty. The imâertaking is, in efCect, for the 
payment of 4,400 pesos "from the flrst funds that may be paid him (Idler) by 
the government of Venezuela, his debtor," in considération of money thereto- 
fore furnished him for his support in Venezuela, and to enable him to proseeute 
his claim against that country. And as the obligation States, Mr. Idler "ac- 
cepted it for his debt and agreed to wait." 

Hère no question arises respecting the right to payment from the money re- 
ceived,— unless the claim is subject to some other défense. Like the earlier ob- 
ligation, it was not due, however, until money was received from Venezuela 
In 1871, and no interest is therefore recoverable on it prior to that date. It 
was an obligation to pay a sum certain on the happening of a described event, 
and the payment of this sum when the event occurred would hâve discharged 
it. 

It follows from what has been said that judgment cannot be entered for the 
défendants In pursuance of their points. 

Should a new trial be granted? It is asked for on the ground of after- 
discovered évidence, and an excessive estimate of the amount due. As re- 
spects the flrst there is no room for difflculty. There is no after-discovered 
testimony that should not hâve been prevlously discovered, if wanted. This 
is ail I need say on that subject; but it may not be improper to add tliat I 
am not satisfled that the évidence referred to would be material if heard. 

The second ground involves several considérations. I do not flnd any évi- 
dence of payments on account, beyond the plaintifC's crédits. 

The statute of limitation does not apply, inasmuch as there was no admin- 
istration on Chataing's estate untU recently, and there was no one, therefore, 
to reçoive the money or sue for it. Marsteller v. Marsteller, 93 Pa. St 350. 

Nor did a presumption of payment run as respects the proportion claimed of 
the money received in 1871, for the same reason. There was no one who had a 
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right to demand It— no one to whom It could lawfuUy be pald. It may be saîd 
that Chataing's heirs could hâve qualifled themselves to recelve, and to sue for 
It. But such an argument applles with equal force to the plea of the statute, 
in such cases. It Is whoUy Ulogical to say that the presumptlon of payment 
runs under such clrcumstances, and that the statute, which Is founded on the 
presumptlon (and applied to simple contract debts) does not. The défendant 
cites and relies on Foulk v. Brown, 2 "Watts, 215. A careful examinatlon of 
thls case shows that the court there concèdes that under ordinary circum- 
etances, the absence of administration precludes the presumptlon of payment, 
and puts the décision on the ground, distinctly and exclusively, that while the 
plalntiff (the decedent's husband) could not sue wlthout adminlsterlng, he waa 
absolute owner of the claim, had complète authority to recelve it and to en- 
force payment, during hls wife's llfetlme, and that therefore the presumptlon 
ran against him. The administration after her death was necessary only to 
meet a légal technicality. The money was hls unconditionally. It was not 
applicable to the decedent's debts; she could hâve none under the exlsting law. 

Hère the money was not due, as we hâve seen, untll 1871; and Ohatalng 
being then dead, and no légal représentative appolnted until recently before 
suit, no presumptlon of payment can arise. If the clrcumstances were différ- 
ent, however, I am inclined to belleve the évidence hère would repel the pre- 
sumptloa». The obligations as we hâve seen were payable aJone out of the 
money received from Venezuela, and I thlnk it appears qulte distinctly that 
they were not pald from this source. But It )s unnecessary to pursue the sub- 
Ject. 

Independently, however, of this défense (which goes to a part of the clalm) 
the défendant says the verdict Is too large, and this I think is true. 

What should the plalntiff recoverî Sympathizlng with Idler's mlsfortune 
In his endeavors to realize on the judgment, the piaintiff has waived claim to 
a percentage of the one-third paid Mr. Whiton, an attorney, for services sub- 
séquent to the judgment. To ascertain the amount due we must take the 
sum paid in 1871, $17,696.98, and deducting one-third ($5,898.99) ascertain the 
amount due from the remainder, on the obligation of 1832, and after subtract- 
Ing this, deduct the amount due on the obligation of 1833, $2,887.76. Thus we 
•flnd what should hâve been paid on thèse obligations in 1871. Adding interest 
to the date of verdict, we hâve the amount due on that account at that 
date. Taking 10 per cent, of two-thlrds of each subséquent payment and add- 
ing Interest wlU, when added to the sum Just stated, show the whole amount 
due from the défendant The annexed table > Is an illustration, and shows 

«isn. 

Jons 21. Admlnlstrator pald adminlstrator............ .„....„.„ „.„» $17,696 9S 

LesB one-third ~. 6,898 99 



$11,797 9> 



10 per cent, on . 811.797 99 $ 1,17» 7» 

Pesos „ i l.'fOO 00 

1,688 crédits „ _ 1,512 24 2,887 7« 



i 4,007 65 
Interest on $4,087.65 from Jone 21, 1871, to October 18. 1893, Terdict 6.460 51 



18T8. 

ïtKj 16. Amonnt pald admlnlstrator. _„_ $20,224 67 

Less one-tblrd .«..„,......,.„.„..„. 6,741 62 



$13,483 05 



10 per cent, on $1S,483.0B „„. f 1.848 30 

Interest on same trom May IS, 1876, to October 18, 1893 l,40!i 07 



«et 16. Amonnt pald $48,374 60 

10 per cent, thereof $ 4,887 46 

Interest thereon ttam October 16, 1890, to October 18, 1898 „ 870 66 



1803. 

..Jan. 2t. Amonnt pald. » _.._ „ $20,330 64 

10 per cent, thereof f 2,033 06 

laiarwt tbereon Irom Jannarjr 2S, 1892, to October 18, 1898.......... 213 46 



$0,6» 0« 

1,TBT » 
6.70S U 

1,«6 SI 
•20.23» >7 
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the sum due to be $20,239.97 belng $7,432.33 short of the verdict H the plaîn- 
tiff will release this amount he can haye judgment (or the balance. Unless- 
he does so, In writing, wlthin 20 days (rom thls date, a new trial wlll be 
grajited. 

The défendant thlnks that as he received but one-third of the amount col- 
lected (rom Venezuela, he Is Uable (If at ail) only on account of that sum. 
Thls Is a mlstake. The fallure to recelve more was the reault of hls voluntary 
act, and afCects hlm and those wlth whom he acted alone. Shortly before 
the commission of 1868 assembled Idler's administra tors entered Into an agree- 
ment witb hls original associâtes defining their respective Interests, and pro- 
vldlng for a direct distribution to the several parties, of thelr shares of the 
money which might be collected. Thls agreement did not affect the rights of 
Chatalng or hls légal représentative, under the obligations In suit As respects 
that of 1832, as we hâve seen, Idler bound himself for 10 per cent of what 
might be collected on the judgment The obligation bound hls associâtes, for 
whom he acted; but even If It did not, It bound him; and he could not escape 
this liability, or any part o( it, by the voluntary agreement with hls associâtes 
in 1888. As respects the second obligation, as we hâve seen, it bound Idler 
for 4,400 pesos to be paid from the first money collected on the claim which 
Idler was prosecutlng, and this was represented by the judgment. The claim 
embraced the Interest of Idler's associâtes as well as hls own. The rights of 
Chatalng under thls obligation, as under the former, could not be afCected by 
the agreement referred to. 

Défendants bring error. 

Edward H. Weil and M. Hampton Todd, for plaintiffs in error. 
Samuel F. Phillips, Frédéric D. McKenney, and Henry E. Ed- 
munds, for défendant in error. 

Before SHIRAS, Circuit Justice, and ACHESON and DALLAS, 
Circuit Judgea. 

• 

ACHESON, Circuit Judge. This was a suit brought on Septem- 
ber, 15, 1892, by Charles L. Borgmeyer, administrator of Alexander 
Chataing, deceased, against William Idler and John W. Hazeltine, 
administrators de bonis non of Jacob Idler, deceased. Alexander 
Chataing was a citizen of Venezuela, and a résident and merchant 
of the city of Caracas, where he died on August 20, 1836. Letters 
of administration upon his estate were granted to the plaintifE on 
September 14, 1892, the day before this action was commenced. 
Jacob Idler, who resided in Philadelphia, died there May 26, 1856. 
His widow administered on his estate, and upon her death, some 12 
years later, letters of administration de bonis non, dated December 
16, 1869, were granted to the défendants. The défendants settled 
administration accounts in the orphans' court of Philadelphia, and. 
the moneys which had been received by them were distributed un- 
der the orders of that court. No claim on behalf of the estate of 
Alexander Chataing was ever made against Jacob Idler, nor was any 
such claim made against his personal représentatives until the year 
1892. 

The plaintifE's statement of claim sets forth as grounds of 
action two instruments of writing (the originals of which are in the 
Spanish language), one dated September 25, 1832, and the other Jan- 
uary 9, 1833. Before giving translations of thèse papers, it should 
be premised that, between the years 1817 and 1819, Jacob Idler, 
acting for himself and his associâtes in the enterprise (they ail 
belng citizens of the United States), furnished military supplies to 
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Tenezuela, They claimed that a large balance was due them on 
that account Disputes arose between that government and Idler, 
and the latter went to Venezuela about 1823, to effect a settlement. 
A prolongea lltigation between the gOTernment and Idler in the 
courts of Venezuela ensued. On September 18, 1832, the juez de 
letras, the treasury court, an inferior tribunal, adjudged that the 
gOTernment was indebted to Idler in the sum of |70,520.11^. In 
this State of affairs, the flrst of the two above-mentioned wrltings 
was executed. The translation furnished us reads thus: 

"[Seal. Fifth seal for the économie year 1832-1833; value, a real.] 

"Be it known by this document, that I bind myself to pay to Senor Ales- 
ander Chataing, as well on my own account as upon that of my absent as- 
sociâtes, a commission of ten per cent, upon the amount of the payment that 
I am clalming from the government of Venezuela on account of supplies that 
I made to the aforesaid government in the years 1817 to 1820, as soon as the 
payment or satisfaction Is realized whlch the aforesaid government has to 
make me In vlrtue of a judgment of the Senor 'Juez de Letras' Issued on 
the ISth of the current month. I déclare that the aforesaid commission of 
ten per cent has been well merited and galned by Senor Alexander Chataing, 
on account of the assistance that he has glven me during the prolonged 
suit which he has pursued against the government, and on account of the 
numerous acts of diligence which he has performed to that purpose; and In 
-conclusion, on account of the entire direction which he has given to the mat- 
ter, although no publicly glven power has authorized hlm, since he has dis- 
charged exactly, and with my consent in ail détails, the matter referred to, 
as an honest and careful attorney. For which reason I hâve given him the 
aforesaid commission of ten per cent, upon the whole amount that the gov- 
ernment has to pay me; 1. e., as well upon the principal as upon the Interest 
that I claim from the state. I will make payment of the aforesaid com- 
mission of ten per cent, in the same way that the government makes It to 
■me, that Is to say. If It makes it to me by Installments In métal I will pay 
tfae commission as well In métal by Installments, in pro rata of the sum 
that I reçoive at each installment; and If the government makes me the 
payment in treasury notes or bonds for the whole amount, or whatever 
other nature In the same way I will make payment of the aforesaid commis- 
sion In the same specie or form of treasury notes or bonds. I désire that 
thls document shall hâve the same force as If It had been a public wrltlng, 
and renounce ail laws that could favor me; in virtue of which I slgn the 
présent document in the présence of three witnesses. 

"Caracas, September 25, 1832. Jacob Idler. 

"(The Word 'ano' amended. Vale.) 

"Wltness: Franco Klbas. 

"Witnees: Jo. N. Zeresa. 

"Wltness: OlprIano Morales." 

What particular services Mr. Chataing had rendered în procuring 
the judgment does not appear, and perhaps is a matter of no consé- 
quence. But in a letter dated Caracas, September 24, 1831, from 
Mr. Idler to Mr. Chataing, the former, after alluding to the pro- 
tracted lltigation in which he had been involved, and the mention 
of an appeal which the government had taken from a décision of 
Mr. Sprotto, a référée in the case, said: 

"To avold such an unjust loss to me and associâtes, who serve thls goy- 
«mment at a most critical epoch, I beg your assistance to obtain justice, 
knowlng the great Influence you hâve wlth the persons who can prolong or 
end this costly suit, as pr. liquidation of Mr. Sprotto, so just and clear. By 
BO doing, I wIU allow you, for self and my associâtes, ten per cent from the 
amount awarded and by the sentence, and, when recelved, to be pald to you 
dn the same class of payments I receive of thls government'' 
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The translation of tlie otlier writing in sint reads tHus; 

"[Seal. Flfth eeaJ for the économie year 1852-1853; value, two reals.] 

"I, Colonel Andres Ybarra, principal reglstrar of the proylnce, certlfy: 
That In the reglstry of public Instruments kept by the Escrlbano Juan An- 
tonio He'mandez, appears a wrlting of the foUowlng ténor: 

" 'Obligation: In the dly of Caracas, on the ninth of January, 1833, be- 
fore me, the escrlbano publico and witnesses, appeared Senor Jacob Idler, 
of this vlcinlty, and over twenty-fire years of âge, -whom I certify that I 
Imow, and exhibited to me a ticket of the foUowing ténor: 

"•"Treasury General of Venezuela: Ticket No. 18:— January 9th, 1833: 
For 20 reals whlch Senor Alexander Chataing bas paid, reglstry fee, due 
for 4,000 pesos whlch Senor Jacob Idler owes to him and promises to pay 
by a -writlng agreed to by hlmself before the Escrlbano Juan Antonio Her- 
nandez: two pesos for reals:— (Copy of an entry made upon folio 2 of the 
mémorandum book of this month.) 

" • "Caracas, date as above. 

[Slgned] Lecuna Smith." 

*'*— As literally appears by the original whlch remalns In the record office 
In my charge, whlch I refer to, and certify. 

" 'Whereupon he said: That he acknowledges that he owes to Senor Alex- 
ander Chataing, also a neighbor, and of the "comercio," the amount of 4,400 
pesos, of elght reals of sllver each, which In coined and current money of 
account to hls satisfaction the latter has fumished him, slnce the 24th of 
September, 1831, for expenses of hls subslstence, and costs of the prolix and 
expensive suit pursued against the government of Venezuela in compensa- 
tion for supplies made In the years 1817, 1820, in virtue of a contract made 
for hlmself and absent associâtes, and, grantlng to him proper receipt with 
renunclation of the laws of dellvery, exception of non numerata pecunia, 
proofs, etc., of the case, obliges hlmself to satisfy It executively, with costs, 
from the first funds that may be paid him by the government, hls debtor,— 
with hls person and estate, présent and future, judicial power; submission 
to this In order that it may compel and constraln him executively to Its ful- 
flllment, as if it was by judgment glven by consent and passed as a thing 
adjudged authoritatlvely, and maklng hereby renunclation of ail laws, stat- 
utes and rlghts in bis favor, although it may be one that may be propitious 
and afford a valid exception. The creditor, whom also I certify that I know, 
belng Informed of the literal contents of this writlng, said that he accepta 
it according to law, and agrées to walt. Thus respecûvely hâve said, grant- 
ed and slgned,— Sonores Luis Apesteguia, Manuel Galloso and Lorenzo Cal- 
lett of this vlcinlty (belng witnesses), Jacob Idler, Alex. Chataing: 

" 'Before me, Juan Antonio Hernandez, Escrlbano Publico.' " 

The judgment of the juez de letras was affirmed by the superior 
court on October 1, 1S32; and on December 6, 1832, the décision of 
the latter court was affirmed by the suprême court of justice. The 
Venezuelan government, however/ ref used to pay the judgment, or to 
recognize its validity ; and in the year 1836 took steps in the suprême 
court of justice to bave the judgment annuUed by the allowance 
of the remedy of restitutio in integrum. The matter was then so 
proceeded in that on December 20, 1838, the superior court made a dé- 
cision granting to the goTernment the remedy of restitutio in in- 
tegrum against the décisions of Septenlber 18 and October 1, 1832, 
and restoring the whole subject to the condition in which it was on 
August 31, 1830; and this judgment of the superior court was 
affirmed on February 22, 1839, by the suprême court of justice of 
Venezuela, The effect of this décision of the highest judicial tri- 
bunal of Venezuela was to set aside the judgment of the juez de 
letras of September 18, 1832, and to open up the whole controversy. 

No further proceedings with respect to the claim of Idler took 
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place in the courts of Venezuela. He and hia association sought 
and obtained the friendly interposition of the United States in their 
behalf. Other citizens of the United States had claims against 
Venezuela. To ail thèse claimants the govemment of the United 
States lent its good offices, and, as a resuit, a convention was con- 
cluded on April 25, 1866, between the United States and the republic 
of Venezuela for the adjustment of American claims upon the latter 
govemment. By the terms of this convention, a mixed commis- 
sion, to sit at the city of Caracas, was created, consisting of two 
members, one appointed by each govemment, and an umpire chosen 
by the two commissioners, to whom ail claims by citizens of the 
United States against Venezuela were to be submitted for final dé- 
cision. "The commissioners," it was stipulated, "shall make such 
décision as they shall deem, in référence to such claims, conformable 
to justice, even though such décisions amount to an absolute déniai 
of illégal pretensions, since the including of any such in this con- 
vention is not to be understood as working any préjudice in favor 
of any one, either as to principles of right or as to matters of fact." 
It was further stipulated that the commission should issue certifi- 
cates for the sums to be paid claimants under its décisions, and that 
ail such sums should be paid to the govemment of the United 
States. 

Previously to the submission of the Idler claim to the mixed 
commission, and with a view thereto, Mrs. Idler, as administratrix 
of her deceased husband's estate, and her co-claimants, referred to 
William H. Whiton disputes which had long existed as to their re- 
spective interests in the claim ; and it was agreed that, for his serv- 
ices in makihg the apportionment and in the préparation of the 
claim for présentation before the commission, Whiton should hâve 
one-third of the claim. Whiton performed thèse services, and the 
arrangement was carried out. The claim being submitted to the 
mixed commission, the two commissioners disagreed. The umpire, 
however, awarded to the claim the sum of |252,814. Nine certiû- 
cates of equal amounts were issued therefor, three of which were de- 
livered to the administrators of Idler's estate, three to their asso- 
ciâtes, and three to Whiton. Partial payments on account of thèse 
certificates were made by Venezuela to the United States ;namely, 
on June 17, 1871, the sum of $17,696.98, and on May 16, 1876, the 
further sum of |20,255.12. The state department of the United 
States paid one-third of thèse sums to the administrators of Jacob 
Idler, one-third to their associâtes, and one-third to Whiton. No 
further payments were made on the award under the treaty of 1866. 

On March 3, 1883, the président of the United States approved a 
joint resolution of congress providing for a new mixed commission 
in accordance with the terms of the treaty with Venezuela of April 
25, 1866. That resolution, after reciting . that serious charges af- 
fecting the validity and integrity of the proceedings of the former 
mixed commission had been made by the govemment of Venezuela, 
and also by divers citizens of the United States, who had presented 
claims for adjudication to that tribunal, requested the président to 
open diplomatie correspondence with Venezuela with a view to the 
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revival of the gênerai stipulations of the treaty of AprU 25, 1866, and 
the appointment thereunder of a new commission, and also provided 
that, from awards that might be made to claimants, any moneys 
theretofore paid upon certiflcates upon awards made by the former 
commission should be dedueted, and such. certiflcates deemed can- 
celèd. Accordingly, on December 5, 1885, a new treaty was con- 
clnded between the two govemments, reviving the gênerai stipula- 
tions of the former convention, adopting the provisions of the joint 
resolution of congress, and providing for a new mixed commission, 
compôsed of two commissioners and an umpire, whose décisions, or 
those of a majority of them, made "as they shall deem" to be "con- 
formable to justice," should be final and conclusive. To this new 
mixed commission the Jacob Idler claim was presented, and a 
majority of the commission made the foUowing award: 
"Award of the Commissioners. July 14th, 1890. 
"Claim of Jacob Idler vs. The United States of Venezuela. No. 2. 
"The undersigned, commissioners appointed under the convention between 
the United States of America and the Unité 1 States of Venezuela, for the re- 
opening of the claims of eitizena of the United States against Venezuela, under 
the treaty of April 25, 1866, concluded at Washington, December 5, 188.'5, con- 
curring In the décision hereln, having duly heard the above claims, and con- 
sidered the évidence and arguments of counsel pertaining thereto, do décide 
that there should be, and there Is hereby, awarded against the government 
of the United States of Venezuela, in full satisfaction of the said claim, the 
sum of seventy thousand five hundred and twenty dollars ($70,520), gold coin 
of the United States of America, with Interest thereon at the rate of six (6) 
per cent, per annum from October 1, 1832, to September 2, 1890, Inclusive; 
amounting In ail, after deducting the payments heretofore made on account 
of the former award, to the sum of two hundred and seventy-seven thousand 
six hundred and seventy-eight dollars and forty cents ($277,678.40), whlch sum 
is to be distributed, and certiflcates issued therefor, as follows: Ninety-two 
thousand five hundred and flfty-nine dollars and forty-six cents ($92,559.46) 
to William Idler and John W. Hazeltine, as administrators d. b. n. of Jacob 
Idler, deceased; thirty thousand eight hundred ,and flfty-three dollars and 
fifteen cents ($30,853.15) to Frederick J. Whlton; nInety-two thousand five 
hundred and fifty-nine dollars and forty-seven cents ($92,559.47) to Henry L. 
Bogert, trustée; thirty thousand eight hundred and flfty-three dollars and 
sixteen cents ($30,853.16) to Mary L. Bussell, and thirty thousand eight hun- 
dred and flfty-three dollars and sixteen cents ($30,853.16) to Crammond Ken- 
nedy. " John liittle, 

"John V. h. Findlay, 
"Commissioners." 

Upon the trial in the circuit court, the défendants submitted the 
foUowing point with respect to the 10 per cent, commission payable 
to Ohataing under the paper of September 25, 1832 : 

"Fifth. The payments agreed to be made to Alexander Clfiatalng for his 
services, as set forth in pjxhiblt B of plaintifPs statement, were contingent 
on Jacob Idler's recovering satisfaction for his judgment against the govern- 
ment of Venezuela in said Exhlbit B, referred to. 

This point the court below afflrmed. Other points relating to the 
same matter were submitted by the défendants, and were reserved 
by the court. We will quote several of thèse reserved points as 
indicative of them ail: 

"Fourth. The construction of the contract for compensation Is for the court. 
It was not in contemplation of the parties to the contract that Ohataing should 
receive compensation for an award made by the international tribunal many 
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years after his dea,th, presented and prosecuted by other agents ftnd attorneys. 
Venezuela having decUned and refused payment, there can be no, recorery 
based on an award made In Caracas in 1808, or in Washington In 1890, and 
. the verdict mnst therefore, under ail the évidence, be lor the défendant." 

"SlxtU. The imdisputed évidence in the case Is that no payments hâve been 
-made by the govemment of Venezuela on account of the Judgment rendered 
agalnst it, and which is set forth in sald Exhiblt B of plaintiffl'g statement, 
and therefore the verdict should be for the défendant." 

"Nluth. The award in favor of Idler and his associâtes was made by an 
international commission, adminlstering justice and equity for the supplies, 
•etc., furniehed by them to that government, and was a sentence or award 
after fuU examination of the merits of the claim, Irrespective of the original 
sentence of the 'Vlenezuelan court. 

"Tenth. By the decree of restitutio in integrum, the judgment in favor of 
Idler and his associâtes was annulled in Venezuela. More than iifty years 
afterwards, an international tribunal made an award to thèse parties, and 
the moneys they recelved were based upon that award, and there can be no 
recovery In this suit" 

Eventually the court below decided the reserved points against the 
défendants, and entered judgment against them. 

As is to be seen from its alHrmance of the défendants' âfth point, 
■the circuit court rightiy considered that the payment to Alexander 
•Chataing of the stipulated commission was contingent upon Jacob 
Idler's recovering satisfaction of the judgment he had obtained on 
September 18, 1832, against the govemment of Venezuela. Evi- 
dently, Idler and Chataing dealt with respect to that judgment. 
It, indeed, was the very basis of Idler's undertaking to pay the com- 
mission. Undoubtedly, they contemplated the voluntary payment 
of the judgment by Venezuela, and this within a reasonable period. 
Idler was to pay the commission in the same way that the govern- 
ment made the payment to him and at the same times. Was satis- 
faction of the judgment, within the fair meaning of the paper of Sep- 
tember 25, 1832, ever realized? The circuit court was of the opinion 
that substantially the money was eollected on the judgment, the 
court saying : "The money eollected must be regarded as realized on 
the judgment; the fruits of its exécution by the government of the 
TJnited States." In this view we are not able to concur. The United 
States never under took to enforce the payment of the judgment. 
From first to last, its action in this matter was strictly diplomatie 
and peaceful. It merely exercised in a friendly manner its good oflBces 
on behalf of Idler and his coclaimants. Had it gone beyond this, 
it would hâve violated its settled policy with respect to claims of its 
citizens founded on their contracts with foreign govemments. 
Whart. Int. Law, § 231. Moreover, the judgment of September 18, 
1832, was absolutely annulled. The décision of the suprême court 
of justice of Venezuela is conclusive upon that point. It must be 
observed that the final judgment of that tribunal in the litigation 
with Idler did not affect his contractual rights, but left them in 
fuU force. The décision was merely that the remedy of restitutio 
in integrum was open to the government, and was applicable to 
Idler's case, and that the action of the superior court in granting 
that remedy, and thus reopening the case, was right. Could Alex- 
ander Chataing, a citizen of Venezuela, or those claiming under him, 
challenge, anywhere, the binding force of the judgment thus pro- 
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nounced by thé highest court of his own country? Surely, the 
courts of this country are to respect that judgment. Elmendorf t. 
Taylor, 10 Wheat. 152, 159; Smith v. Ooudry, 1 How. 28. 

Idler's judgment having thus been swept away, the considération 
for his promise to pay to Chataing a commission thereon wholly 
fail^d. The event upon which the conmiission was to be paid never 
occurred. Very certain is it that nothing was paid by Venezuela 
to Idler or to his personal représentatives on the footing of the judg- 
ment. To apply, then, the writing of September 25, 1832, to the state 
of affaira brought about more than half a centurj afterwards by 
the award made by a mixed commission, acting under an inter- 
national treaty, would be a perversion of the paper, and would work 
the greatest injustice to the estate of Hier. The whole situation 
had radically changed without his fault. His judgment had utterly 
failed him. The allowance of the claim was ultimately secured by 
the action of an independent tribunal, proceeding upon original 
grounds. The favorable resuit was due to the long-continued Per- 
sonal exertions of Idler and his associâtes, and the services, at a 
vast expense, of other agents and attorneys. Ail this the évidence 
shows. To the resuit neither Chataing nor his personal représenta- 
tives contributed aught. 

We do not consider it a matter of any moment that, in pressing 
their claim before the mixed commissions, Idler's administrators 
relied upon the Venezuelan judgment of 1832. That judgment was 
a part of the complicated transactions between their intestate and 
the govemment of Venezuela. It, perhaps, afforded some évidence 
of the correct amount of the indebtedness in dispute. Nor is it 
important how the majority of the commissioners may hâve regarded 
that judgment. Neither its correctness nor its existence was rec- 
ognized by either of the treaties. The mixed commissions were to 
décide with référence to the merits of ail claims submitted to them. 
The opinion filed on behalf of the majority of the last commission 
shows that the Idler claim was investigated and sustained by them 
upon its original merits. They were at liberty, had the facts so 
warranted, to hâve found against the claim altogether. That they 
awarded the face amount of the judgment with interest is of no 
conséquence. The reasons for their award are immaterial hère. 
The important fact is that whatever moneys Venezuela paid on the 
Idler claim were paid on the awards of the mixed commissions, and 
not otherwise. Oonstruing the paper of September 25, 1832, with 
référence to its terms, its subject-matter, and the situation of the 
parties, we conclude that no payment or satisfaction of the judg- 
ment therein recited was ever made or realized within the true 
intent of the parties, and that the stipulated commission to Chataing 
never jbecame payable. It foUows, therefore, that the reserved 
questions of law appertaining to this branch of the case should hâve 
been decided in f avor of the défendants. 

To the plaintiff's demand upon the other instrument in suit, — 
the paper of January 9, 1833, — three défenses were set up, namely: 
First, payment in fact; second, the statute of limitations; third, 
the presumption of payment arising f rom the lapse of 20 years. Un- 
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der the first head, uncontradicted évidence of a persuasive character 
was produced to show that this indebtedness was entirely dischar ged 
in the lifetime of Alexander Chataing. By a writing dated Caracas, 
May 15, 1833, Chataing receipted for certain accounts due to Idier, 
amounting to $1,051.65, left with him for collection, and a small 
amount of personal property to be sold, on Idler's account. In a 
letter dated Caracas, June 6, 1834, and addressed to Idler at PhUa- 
delphia, Chataing acknowledged payment by Idler of $1,071.68 on 
this debt. Other correspondence shows that at différent times 
Idler shipped merchandise to Chataing upon his orders. It is admit- 
ted that this correspondence, on its face, shows Idler to be entitled 
to an additional crédit of $440.56. William Idler, a son of Jacob, 
testified that, to his personal knowledge, his father made other ship- 
ments of goods to Chataing; that "there were a great many ship- 
ments made"; that Chataing paid nothing on those shipments; 
that, while not able to state the exact amount of the shipments, 
he always believed that the whole debt of 4,400 pesos had been paid; 
that many of his father's books and papers had been lost or de- 
stroyed. Having regard to the antiquity of thèse transactions, the 
évidence of actuaJ payment strikes us as remarkably fuU. It is to 
be considered in connection with the signiflcant fact that no asser- 
tion of such indebtedness was made by the personal représentatives 
of Alexander Chataing untU the year 1892. This nonclaim for a 
period considerably more than 50 years is inexplicable, except upon 
the hypothesis of full satisfaction in the lifetime of Chataing. 

To hold that the debt of 4,400 pesos was payable only out of money 
to be received by Idler from the govemment of Venezuela, we think, 
would be to give a f aise effect to the paper of January 9, 1833. That 
writing did not create any debt, but was a formai acknowledg- 
ment before the escribano publico of a previously existing indebted- 
ness. The paper, it seems to us, must be regarded as a collatéral 
obligation. That this is a correct view is fevinced by the subséquent 
acts of the parties. Thus regarding the transaction, we can under- 
etand how it happened that Idler made payments to Chataing on 
account of the debt. Is it to be supposed that the parties intended 
that Chataing was not to be paid at ail if the government of Vene- 
zuela never*paid Idler? That conclusion would contravene the 
plainest principles of justice. True, the writing states that Chataing 
"accepts it accordiug to law, and agrées to wait." But how long 
was he to wait? Was he to forbear forever? Can it be that Cha- 
taing had so bound himself that no proceedings could be had upon his 
original and principal cause of action, notwithstanding the refusai 
of Venezuela to pay Idler and the action of the court in vacating 
Idler's judgment? We think not. The utmost effect that can just- 
ly be attributed to Chataing's agreement to wait is that he was to 
allow Idler a reasonable time for the collection of the money which 
the govemment owed him. Whether the statute of limitations com- 
menced to run in the lifetime of Chataing we need not décide. We 
are entirely satisfied, however, that the presumption of payment 
which arises after the lapse of 20 years applies hère. That presump- 
tion is applicable to every species of security for the payment of 
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money, whether bond, mortgage, judgmeiit, or recognizance, — to 
debts of ail descriptions not barred by tbe statute of limitations; and, 
until tbe presumption is rebutted, the instrument does not furnish 
even prima facie eTidence of indebtedness. Van Loon v. Smith, 
103 Pa. Sti 238; Lash. v. Von Neida, 109 Pa. St. 207; Biddle v. Bank, 
Id. 349. 

Now, it is satisfactorily shown that by the law of Venezuela, at 
ail times, the heir, "whether under a will or ab intestate, is consid- 
ered to be the same person as the deceased, and succeeds the de- 
ceased directly, in ail his rights and title in and to the property, 
whether real or personal, which fonns the estate, from the very mo- 
ment of the death, and is invested with the right to demand, sue 
for, coUect, and recover ail claims and debts due to the deceased. 
This so appears from the affidavit (taken, by agreement, with the 
same eflfect as a déposition under a rule of court) of José Ignacio 
Kodriguez, a doctor of civil law, etc. This affldavit, while taken 
after Sie trial before the jury, was for use before the court upon the 
hearing of the rule for judgment upon the questions of law reserved, 
and is therefore to be treated as part of the record, at least so far as 
concerns the reserred questions of law; and the réservation of the 
défendants' twelfth point covers the question now under discussion. 

The law of Venezuela, then, being as stated, it follows that the 
heirs of Alexander Chataing had the right to demand and receive 
payment of the debt of 4,400 pesos mentioned in the paper of Jan- 
uary 9, 1833, if any part of it remained unpaid. Therefore, the 
presumption of payment is operative hère, although no adminis- 
trator had been appointed in the state of Pennsylvania. Adminis- 
tration was, indeed, necessary in order to maintain a suit in the state 
of Pennsylvania, but not at ail for the purpose of the receipt and ac- 
quittance of this debt; and the presumption of payment applies 
and should be enforced. Foulk v. Brown, 2 Watts, 209, 215, 217. 
There a suit was brought in the year 1829 by Lewis Foulk, admin- 
istrator of Isabella Foulk, his deceased wife, against the executor 
of William Brown, deceased, to recover a legacy bequeathed to 
Isabella. The testator died in 1802, and Isabella Foulk in 1804. 
The presumption of pajTnent arising from the lapse of 20 years was 
set up against the plaintiff. To meet this défense lie set up the 
want of administration, but without avail. The court said: 

"Now, although It ts true that, In order to sustatn a suit for this legacy 
after his wife's death, the plaintiff would hâve been obliged to take out let- 
ters of administration, yet that was a ceremony at ail times in his own 
power to resort to. He had but to ask, and would hâve received them as 
a matter of course. His disabillty to sue was a voluntary one. How, then, 
can he set up his own lâches and Indolence in this respect? Or how does It 
show that he was not paid?" 

The point of this décision was that as the plaintiff, as surviving 
husband, had acquired the right to the legacy, the presumption of 
payment arose, even in the absence of administration. The princi- 
ple applies hère; and the foUowing observations of the suprême 
court of Pennsylvania made in that case are very pertinent: 

"The rule of presumption, when traced to its foundatlon, Is a rule of con- 
venience and pollcy, the resuit of a necessary regard to the peace and se- 
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eurity ot society. No person ought to be permitted to lie by whilst transac- 
tions can be fairly investigated and justiy determlned until time bas In- 
volved them in uncertainty and obscurity, and then ask for an inquiiy. Jus- 
tice cannot be satlsfactorily done when parties and witnesses are dead, 
vouchers lost or thrown away, and a new génération bas appeared on the 
stage of life, unacquainted with the affairs of a past âge, and often regard- 
less of them." 

We entertain no manner of doubt ttat, at least as early as the 
décision of the suprême court of justice of Venezuela affirmuig the 
Tacation of Idler's judgment, the hoirs of Alexander Chataing had 
the right to demand payment of the balance, if any, of the debt of 
4,400 pesos. But, even upon the plaintiff's view, the presumption 
of payment had closed against the debt before this suit was brought; 
for in the year 1871 the défendants received, out of moneys paid by 
Venezuela on the Idler claim, a sum in excess of the debt. 

Upon the whole record, we are of the opinion that the court be- 
low should hâve entered judgment for the défendants on the re- 
served points; and foUowing the practice laid down in Insurance 
Cos. V. Boykin, 12 Wall. 433, we will enter the judgment which that 
court ought to hâve rendered. 

The judgment of the circuit court is reversed; and it is ordered 
that judgment be entered in favor of the défendants below (the plain- 
tiffs in error) upon the questions of law reserved non obstante vere- 
dicto. 

NOTE. 

The foUowing are the opinions of Messrs. Talmage and Machado, Jr., re- 
ferred to on page 915, ante: 

Opinion of the United States Commissioner upon the Olaim of Jacob Idler, 
Deceased (Sophla Idler, Adminlstratrix; William Idler, Attorney. No. 1, 
as per Secretary's List), Submitted to the Umpire, as per Minutes of July 
18th, 1868. 

The undersigned, David M. Talmage, commissioner of the United States 
of America upon the mixed commission celebrated between the United 
States of America and the republic of Venezuela, April 2(jth, 1866, admits 
the said claim for the fuU amount as presented before this commission, the 
same being founded in justice, and upon which claim the légal tribunals of 
Venezuela uniformly, in every stage of Mr. Idler's suit before them, decided 
that the government of Venezuela was bound to pay hlm the amount claim- 
ed, as will fuUy appear by référence to data foUowing, to wit: 

By a référence to the expediente containlng ail the proceedlngs had and 
made in Mr. Idler's case before thèse authoritîes, It appears: First, that, in 
the year 1817, Gen'l Bolivar, then the aclinowledged suprême civil and mili- 
tary chief of Venezuela, forwarded to Gen'l Lino Efe Clémente, at the time 
residing in the city of Philadelphia, in the United States, a commission as 
agent of Venezuela, with powers fuU and ample to make and negotlate for 
supplies or otherwise, of whatever nature or kind (which, in said commis- 
sion is acknowledged as obligatory and binding in the most sacrèd manner 
upon the government of Venezuela), and. In the case of bis (Clemente's) 
death or absence, then the same power and authority to devolve on Pedro 
Gual, at that time residing likewise in Philadelphia, under which power and 
authority and pledge so given Gen'l Lino De Clémente did enter into certain 
contracts for supplies therein named with Jacob Idler and associâtes. ïhat 
subsequently Gen'l Lino De Clémente left the United States, substitutlng by 
authority Manuel Torres as the agent of Venezuela, with the same powers 
in ail matters of negotiation, contracts, and supplies which had been pre- 
vlously given to and exercised by Gen'l Clémente, with the same prefer- 
encea and pledges of the government of Venezuela, and with whom the said 
Idler continued hls contracts and supplies up to the year 1821. It would 
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appear that the agents of Venezuela, General Clémente and Manuel Torres, 
tinder the powers of thelr commission (diploma) and instructions attactied to 
the same, did pledge ail and slngular the guaranties therdn ofEered by the 
suprême civil and military chief, to wit, Barinas tobacco, cacas, cofflee, in- 
digo,— in fact every production o£ the country,— together with the privilège 
of discounting in payment in fuU ail duties on imports and exports made by 
the contractors, under which guaranties the said Idler and associâtes en- 
tered into the contracta with the agents of Venezuela, but which in various 
settlements made were withheld (particularly the Barinas tobacco, which 
was exclusively the property of the government), under various prétests, 
from the said Idler and associâtes, and that, too, after the most sacred pledges 
given by tbe suprême chief, in the most trylng, and, I may say with truth, 
the most eventful, period of the révolution. The agents of Mr. Jacob Idler 
and associâtes then residing in Venezuela, not having liquidated or settled 
in fuU the contracts made by them, induced them to send out a spécial agent 
from the United States, in the person of Mr. William Duane, to adjust the 
balances and close the same, not doubting but an immédiate arrangement 
would be made to liquidate and adjust the clalms of the said Idler and asso- 
ciâtes against the government of Venezuela. In this it apiJears that he did 
not succeed. Another was sent out, and lie did not succeed. Mr. Idler, there- 
fore, as principal, concluded to leave his large and helpless family of chil- 
dren, and embarli for Venezuela, that he might in person attempt the ad- 
justment himself. He therefore présents himself before the authoritles of 
Venezuela, and under a liquidation prevlously made in the oiBce of the in- 
tendency, aclinowledged by the intendant, makes out his daim, admitted 
to proof by Gen. Lino Be Clémente, who déclares the contracts made by 
himself and Manuel Torres under the powers given by the suprême chief, 
General Bolivar, were concluded in their terms without the supervision of any 
other authority, and which contract should be paid in préférence to ail others, 
pledging the crop or crops of Barinas tobacco, and, if not in that, in hard 
dollars." In this state, and upon the admitted and liquidated account of the 
intendant, Gen. Bscalona, Mr. Idler brings his case before the then intendant, 
Mendoza, who, by his decree of the 28th of May, 1828, and signed by his 
assessor, Castillo, refers the whole matter in dispute between Mr. Idler and 
the government of Venezuela "to arbitrators," and for this purpose named 
Elias Mocatta and Vicente Aramburn, both of whom declined, from a want 
of time to attend to the same. In tiie meanwhile, Gen. Briceno had been 
named intendant, who excused the previous arbitrators, and nominated, with 
the consent of his assessor, Duarte, José M. Rojas, and Francisco Amaritique 
in this place. In this situation, a discordia talies place with the treasury; 
and Mr. Idler, through his attorney, asks that in case a disagreement should 
occur in the adjustment of the accounts and claims of said Idler with and 
upon the treasury, that he should be privileged to nominate a third person to 
examine entirely and thoroughly ail and every account, contract, contract 
payments, liquidations, or settlements; and for this purpose Mr. G. B. Sprot- 
to was named, a respectable and intelligent merehant, and well known as 
such to the authorities. The nomination was acceded to by the intendant, 
Mr. Lecuna, and the assessor, Duarte, and the same admitted by the treas- 
urers, Lecuna and Smith. Mr. Sprotto accordingly examined the accounts 
entire, from beginning to end, and finally rendered a balance against the 
government of Venezuela, in favor of Mr. Idler, of $72,346.34, which is con- 
firmed in an able and lucld Illustration of the case by the fiscal, lawyer, the 
légal defender of the rights of the state, in which situation the. case goes be- 
fore the judge of letters of the treasury, juez letrado de hacienda, who In a 
very distinguished and able manner argues the case, and conflrms the liquida- 
tion made by Sprotto and the décision of the fiscal, and refers the matter 
In consultation (consulta) to the superior court of justice, allowing both par- 
ties, the state and Mr. Idler, the légal time for taking an appeal. In con- 
sultation, the superior court revoked the sentence, not on the justice or prin- 
ciple of the case, but on the grounds of some errors having been made in the 
liquidation In débit and crédit made by Mr. Sprotto, and that the gênerai 
treasury, with the knowledge of Mr. Idler, should nominate another person 
to examine into the settlement made by Mr. Sprotto, who was about absent- 
Ing himself from the country. The suprême court, in the appeal of Nulidad 
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(recurso de Nulldad) had în this state of the case, refers the case back again 
to the superior court who finally, by thelr decree, nomlnate Juan Silva to 
examine the statement inade by Sprotto. Mr. Idler accuses Mr. Silva. The 
superior court admits the accusation, and nominates thereafter José Ventura 
Santana for the same purpose, who accepta the same, but subsequently re- 
nounces the appointment, which Is admitted by the court The suprême court 
then nominates John Cadenas, who accepts, and after a most minute and 
laborious examination into every account and contract and settlement made 
one by one, and the gênerai liquidation made by Mr. Sprotto, and the objec- 
tions to the same made by the treasury, in a most able. Intelligent, and In- 
dependent manner, décides and estabishes, "by the documents in the liquida- 
tion," that the govemment of Venezuela is indebted to Mr. Jacob Idler in 
the sum of $70,520.11%, "hard dollars," with interest from the 30th June, 
1825, until paid. The attorney gênerai of the state (the fiscal) asserts and 
conflrms this liquidation, and the judge of letters of the treasury (juez letrado 
de hacienda) conflrms it as follows: "Que les fondos publiées sen responsa- 
ble al Senor Jacob Idler de la cltada cantidad de setenta mil quimentos pesos 
dlce y medio centavos fuertes que seran satisfechos en el modo v termines 
que dispenga el supremo goblemo a quien ocani el interesado con testimonio 
que se le dara delo que sea conducento a la classiflcaclon del ededlto y order 
de pago; consultase antes esta determinacion con su excelencia la coste su- 
prema de justicia remitlendosele al ejecto les antos originales, y satisfaciendo 
el Senor Idler, todas las costas causadas y que causaren." 

This décision, as above, is referred in consultation to the superior court, 
who conflrms that décision of the judge of letters (juez letrado de hacienda). 
The documents are again produced to the juez letrado de hacienda, who, ac- 
cording to his previous decree and the approval of the superior court as above 
in consultation, and the sanction of the attorney gênerai (fiscal), orders the 
exécution of said sentence. 

Mr. Jacob Idler, in this state of his business, having establlshed clearly 
and unequivocally his claims by the laws of Venezuela, appeals to his ex- 
cellency, the président for the payment of the amount adjudicated to be due 
to him by the courts of the country, to whlch he is answered by the secretary 
of exterior relations and secretary of hacienda: (1) That the judge of letters 
of the treasury (juez letrado de hacienda) had no power in the case; (2) 
that the contracts were made by agents of the executive; (3) that in contro- 
versies of this kind the suprême court of justice could only take cognizance 
of the case, according to article 147, attribution 5, of the constitution, and 
disowns the authority of the judge of letters of the treasury (Juez letrado de 
hacienda) to déclare Mr. Jacob Idler a credltor of the state, for reasons of 
the contracts, and resolvlng that the government will take notice, heâr, and 
examine the accounts when the divisions that heretobefore composed Colom- 
bia shall take Into considération the public debt, etc. In this situation the 
case is again brought before the attorney gênerai (fiscal), who clearly estab- 
lishes by argument and law his power and authority as such constitutionally 
and legally, and the nniUity of the opinions of the secretary of exterior re- 
lations and treasury in ail cases in which the state is interested, which Is 
confirmed by the suprême court and again conflrmed by the judge of let- 
ters of the treasury (juez letrado de hacienda) that the government of Vene- 
zuela was indebted to Mr. Idler in the sum reported to be due by Mr. José 
Cadenas of $70,520.11%, hard dollars, with interest from the 30th June, 1825, 
until paid. When thèse décisions are brought again before the secretary of 
exterior relations and treasury, the case is referred in consultation with the 
council of govemment (consultase el consejo de gobierno). The council of 
government, after the décisions of ail the courts of justice, and admitting 
the lawsuit of Mr. Idler by the authoritles of the government in such cases, 
and defending it through ail Its stages with a most determined hostillty, 
creating heavy expenses, opposing the claim of Mr. Idler at every step, and 
by ail means which persons in authority can use against a private Indi- 
vidual, but which, fortunately for Mr. Idler, he sustalned jn a most trium- 
phant manner, and at every step gains décisions after décisions in his favor, 
both by the authoritles appointed in such cases to overlook and défend the 
rlghts of the state, as well as the légal and independent courts of the coun- 
v,65F.no.8 — 59 
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try, untU flnally an appeal is made to the executive for payment of hls es- 
tablished claim, when he déclares, in consultation with the cquncil of gov- 
ernment:, "Ppr las razones y fundamentis légales de la précédente consulta 
de consejo de gobiemo se déclare que mo ha lugar a la solicitud de Jacob 
Idler. Por S. E., El Présidente de la Republlco Mlchelena." Mr. Idler again 
makes a mémorial to his excellency, the président, the 18th December, 1832, 
asking payment for the sum adjudicated to be due him, and handing a de- 
cree of suprême court in the case of Vlcente Mlchelena, Brothers Michelena 
& Co., claiming payment of Venezuela (not Oolombia) for a bill of exchange 
drawn by the government of Oolombia in favor of Mr. Idler, and indorsed 
by him to the Michelenas, which is ordered by the attorney gênerai (fiscal) 
to be paid (and conflrmed by the suprême court) by the government of 
Venezuela, and whlch was accordingly paid. Mr. Jacob Idler again memo- 
rializes his excellency, the président, in two instances, wlthout receiving an 
answer. The attorney gênerai (the fiscal) then présents the case to his ex- 
cellency, the président, and asks its adjustment and référence to the su- 
prême court (accordlng to the opinion of the secretary of exterior relations 
and treasury), who dedare that, having once declded the case, and admitted 
and adjudged on the justice of the claim of Mr. Idler, it.is therefore con- 
cluded legally and definitely by the tribunal. 

By ail of whlch facts above recited, "to be found upon the pages [indicated] 
in the expediente," it is clearly proven by the décisions of ail the courts of 
Venezuela that the said claim of Jacob Idler is established and admitted, 
and has been due and owing to the said Idler "by the government of Vene- 
zuela" slnce June 30, 1825; and the undersigned can only be astonished how 
any equivocation could arise in its adjustment by thèse authoritles, and how 
the payment should hâve been evaded and resisted to this late day. 

In ail civllized countries (especially republican in form) the décisions of the 
légal tribunals are respected and obligatory, not only upon the citizen but 
the government. However, It appears that hère, under a written constitu- 
tion, under admitted rights of equality and justice, the décisions of the courts 
of justice ("the highest tribunals" known) are subject to nullity by a power 
which I cannot conceive given or granted in any part of the constitution or 
laws to a co-ordlnate part of the government. To acknowledge the existence 
of such a power would in its eiïects control and sxibvert the liberty of free- 
dom and justice. There is no power reposlng in the government of Vene- 
zuela compétent to déclare the décisions of its higliest tribunals illégal, much 
less to deny to a citizen of the United States his rights under and by vir- 
tue of such décisions and the mandates of international law. The claim of 
Jacob Idler has ail the authority and sanction of law for its support, not- 
wlthstanding which he Is denied even that sympathy which a struggling 
nation owes for the supplies furnished by him in the hour of her direst ex- 
tremlty, and but for which she might never hâve achieved her independence. 

It should be observed in this connection that there is a strange contradis- 
tinction connected with the case of Mr. Idler and ttie parallel one of Vicente 
Michelena, for Brothers Michelena & Co., referred to above. The final dé- 
cision of the tribunals in this case of Idler— but denied by Mr. Santoé Miche- 
lena, secretary of hacienda (treasury), one of the firm of Michelena Broth- 
ers— is the ground on which Vlcente Michelena, as aforesaid, brings an action 
against Venezuela to pay a bill of exchange drawn by the government of 
Oolombia on England in favor of Mr. Idler, and indorsed by Santos Miche- 
lena, which bill was returned protested, and which, according to the mémorial 
of Vicente Michelena, has been paid in full, with ail the damages and costs, 
by Venezuela, and that, too, after the said Santos Michelena had declared, 
as secretary of the treasuiy (hacienda), Mr. Idler should wait a settlement 
of the affairs between the separate parts of Oolombia before his claim could 
be adjusted. I forbear to make any remark on this afCair, leaving it to 
Venezuelan authoritles to reconcile, if they can, the justice of this settlement 
with the Michelenas with the refusai of justice to an actual parallel in the 
case of Mr. Idler. 

It has been attempted to palliato the évasion and résistance of Venezuela 
to the payment of this just claim with the old "subterfuge" of "restitutio 
in integrum" against verdicts rendered, wlthout remembering that that 
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Venezuela Republican Code* from its birth, abolished àll the laws and prac- 
tice of the old régime which were at yariance wlth the spirlt of légal equal- 
ity which constitutes the basis of her Institutions, and that, as a conséquence, 
"the laws specially applicable to judicial proceedings in Venezuela hâve al- 
ways, sinee the émancipation of the republic, laid down the prohibition of 
opening judicial lapses after their fulflllment, through restitution or any 
other motive whatsoever; that, in accordance with the fundamental prin- 
ciples of the republic, the Civil Code does not admit of recourse to resti- 
tution or nullificatlon of acts of minors or incapables where the necessary 
formalities for their valldity hâve been observed"; and, finally, that, by an 
appeal to that method of restitution, the dignity of both the courts and the 
State is assailed, by supposlng that a nation able to brlng to a happy con- 
clusion the gigantic struggle for its independence bas become so weak and 
imbécile, Incapable of defending itself in a civil suit before its own magls- 
trates. 

Again, Mr. Idler's contracta having been arrangea and executed with the 
agent of Venezuela in the United States, it would be a violation of the prln- 
ciples of international law to prétend or to contend that spécial privilèges 
never known In North American jurisprudence should be brought to bear in 
the questions which hâve arisen from thèse contracts, and it must be borne 
in mlnd that It would be against the principles of the "Rights of Nations'* 
to oblige Idler (who was not only a stranger in Venezuela, but who never 
acquired any sort of résidence therein) to foUow up in said country suits of 
restitution or of any other kind In which it were intended that he should 
act the part of défendant. 

Further, this indebtedness was contracted by Venezuela solely, previous 
to her confédération with Colombia, and for a period of eight years subjected 
to the liquidations and décisions of her own tj-ibunals, etc., and by them 
deflnitely determined, and consequently could not by any possible légal con- 
struction or color of justice be considered within the promise of or subject 
to the jurisdiction of any commission growing out of the subséquent con- 
fédération or conventions or treaty stipulations as between the parties to such 
confédération, and such the décision at one time of the govemment of Vene- 
zuela herself, considering it her pleasure and sole privilège to contest and 
conclude this matter with Idler. AU action on the part of Venezuela since 
1833 (when this case was declared by the highest tribunals flnaJly deter- 
mined and concluded) in evading and resisting payment to Idler is mère 
subterfuge, and the means resorted to not ouly illégal (by Its own constitu- 
tion), but without précédents in jurisprudence, and cannot be recognized or 
considered by the undersigned, save to Ignore and condemn the same as 
unworthy the resort of an individual, much less a government founded ui>- 
on the broad basis of equallty and justice, and assuming to administer the 
same. 

In vIew of ail the facts of the case, and the final judgment and décision 
(afore referred to) of the highest tribunals known in the land, Is established 
beyond controversy or appeal the irrévocable right acquired by Idler to be 
recognized as a créditer of Venezuela for the full amount of his claim; 
and, in accord therewith, I do âdjudge and détermine the heirs of Jacob 
Idler, deceased, entitled to the sum of three hundred and twenty-five thou- 
sand six hundred and twenty-five 54/100 hard dollars, as an award made in 
adjustment of said claim of heirs of Jacob Idler, deceased, and justly owing 
and to be paid by the government of Venezuela, as per my rendering sub- 
joined: 

Amount of final liquidation, with interest to date of confirmation of same by 
the sentence of the suprême court, October 80, 1833 $105,780 17 

Add interest on above amount at rate of six per cent, per annum, from 
OotoberSO, 1838, to date, June 30, 1868.. 319,845 37 

Sïim total $325,625 54 

The above amount now due the heirs of Jacob Idler, deceased, by the gov- 
ernment of Venezuela, S. A. 

■ [Signed] David M. Talmage, United States Commissloner. 

Alfred Alderson, Secretary of Mixed Commission. 
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Décision of the Umplre upon the Clalm of Helrs of Jacob Idier. 

No. 1. 
(Translation.) 

Gentlemen of the Mixed Commission of the U. S. of Venezuela and N. 
America: 

Caracas, August Ist, 1868. 

The laier claim being submitted to me as umpire, on account of the dif- 
férence of opinions that has arisen between the commissioners, I hâve ex- 
amined ail the papers relating to It, and it is with the fear of committlng an 
error that I proceed to give my opinion on this délicate question, and to pro- 
nounce the verdict required of me. 

I shall not enter Into the history of the lengthy course through which this 
a,ffair has run, the origin of which goes back as far as 1817, in which year 
the liberator authorized Genl. Clémente to contract in North America for 
the supply of war materlals wherewith to uphold the independence of Vene- 
zuela. One of the North American contractors, Jacob Idler, carried into ef- 
fect an extensive contract of thèse articles of war; and it is a fact that the 
tribunals of the republlc, by verdicts given on the 18th of September and 
the Ist December, 1832, acknowledged Idler to be a creditor of the state for 
seventy thousand five hundred and twenty dollars eleven and a balf cents. 
Thèse verdicts having been argued upon as nuU, they were reeonsidered by 
the suprême court, which repelled the Invalldlty attempted to be shown, and 
by its verdict of the 6th of December, 1833, declared the suit to be completely 
concluded and done with. The executive govemment of Venezuela thought 
that the tribunals of the republlc had acted with preclpltancy, wltliout a de- 
tailed acquaintance of the facts and transactions In question, and, through 
its influence, prevailed upon the suprême court to order the restitution in 
integrum regarding the mafter, taking for its authorlty an old Spanish law 
(1 P. tit 19, Partida 6), which puts the state on the same footing as a miner, 
for the purpose of by thèse means obtaining the revision of those final déci- 
sions. The North American légation Invarlably opposed Itself to such pro- 
ceeding, and considers the suit as completely concluded. 

The undersigned considering (1) that the briuging back thèse questions to 
the state they were in prevlous to the courts of Venezuela taking cognizance 
of them would necessitate anew a strict settlement of the respective claims, 
thus incurring serious difflcultles arising from the antiquity of those transac- 
tions and accounts which would hâve to be examined; (2) that this appeal 
to restitution (to which the government of Venezuela has manifested a dis- 
like), if it waa not undivested of some support in law, has at least become so 
unpopular as to hâve fallen into Its présent state of explicit réprobation; (3) 
that the convention of the 25th of April, 1866, opens the way to an équitable 
décision, which can reconcile conflicting pretensions as far as possible,—! 
judge and décide that the before mentioned $70,520.11%, hard dollars, be 
acknowledged in favor of the heirs of Jacob Idler, and, moreover, one hun- 
dred and eighty-two thousand two hundred and ninety-four hard dollars as 
interest; the amount of the claim being two hundred and flfty-two thousand 
elght hundred and fourteen hard dollars. So I décide. 

I am your obedient servant, 

[Signed] J. N. Machado, Jr. 

Alfred Alderson, Secretary Mixed Commission. 



MERCHANTS' NAT. BANK T. ARMSTRONG. 

(Circuit Court, S. D. Ohlo, W. D. January 28, 1895.) 

No. 4,427. 

1. Nationai, Banks — Liability for Falsb Représentations by Ofpicbbs — 
Dbcbit. 

The dlrectors of the E\ National Bank made four reports to the comp- 
troUer of the currency, under the provisions of the national banking law, 
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ail of which were false. The offlcers and directors published and dis- 
tributed to the stockholders of the bank a statement representing that 
the bank was in a very flourishing condition, whereas In fact It was in- 
solvent, and was known to the offlcers and directors to be so. The M. 
Bank, believing thèse représentations to be true, disconnted a note for 
one J., solely upon the security of certain shares of the stock of the F. 
Bank, whlch ultlmately turned ont to be worthless. There was no con- 
nection or communication between the F. Bank and the M. Bank or J. 
Sdd, that the F. Bank eould not be held liable to the M. Bank for de- 
ceit, since there was no privlty between them, and It was not in the 
power of the offlcers to bind the bank by représentations to a mère Etran- 
ger to induce hlm to enter into a transaction in whlch the bank was not 
at ail interested. 

S. Dbcbit— To Whom Repbksbntatioks Madb. 

In order that a party may be made liable for deceit, the représentations 
clalmed to be false must be made directly to the person Injured. 

This was an action by the Merchants' National Bank of Hillsboro, 
OMo, against David Armstrong, receiver of the Fidelity National 
Bank of Cincinnati, to recover damages for false représentations and 
deceit. Défendant demurs to the complaint 

Follett & Kelley, 0. H. Collins, and Robert M. Dittey, for plaintiff. 
John W. Herron, for défendant. 

SAGE, District Judge. From the allégations of the pétition it 
appears that the plaintiff loaned $10,000 on the 23d of December, 
1886, to J. H. Matthews, and took as security theref or certain shares 
of the capital stock of the Fidelity National Bank. The di- 
rectors of the bank, in accordance with the provisions of section 
5211, Eev. St. U. S., made four reports exhibiting its financial condi- 
tion. Thèse reports were issued October, 1886, January, 1887, 
March, 1887, and May, 1887, and were ail false. On the 13th of Jan- 
uary, 1887, the bank caused to be issued and published a certain 
statement in writing, or circular, and mailed it to the plaintiS, 
among others. In that statement it was represented that the bank 
was doing a larger business than ever, and that the deposits had 
reached on that day the highest point in its history; that it had the 
largest capital, surplus, and deposit account of any national bank 
in Ohio. This statement was signed by the président, vice prési- 
dent, cashier, and assistant cashier of the bank. 

It further appears from the pétition that the bank was in fact in- 
solvent at the date of each one of said reports, in whlch it was repre- 
sented to be sol vent and in a highly prosperous condition; that said 
reports were made with the knowledge and assent of the ofiiicers 
and directors of the bank; and that said offlcers had actual knowl- 
edge of the falsity thereof, and were grossly négligent of their 
duties in the management of the affaire of the bank. 

It is further averred that the bank was wholly insolvent when the 
circular aforesaid was issued; that the same was issued and pub- 
lished with the knowledge and assent of said offlcers and directors; 
and that they had actual knowledge of the falsity of its statements. 

It further appears that the several reports of the condition of the 
bank were published in the daily newspapers of the city of Cincin- 
nati. The pétition also sets forth the particulars in which the state- 
ments and circulars aforesaid were false, and states that, relyiag 
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upon the false statement of Oetober, 1886, published on the llth 
day of that month., and believing it to be true, plaintifE accepted 100 
sharçs of the capital stock of the bank as security for its loan to J. 
H. Matthews, and that said loan was made upon the crédit of said 
stock, and upon its value as appeared from said reports, and upon 
no other crédit or security; that said loan would not hâve been 
made, or said security accepted, if said report had contained a true 
statement of the condition of said bank. The note was payable on 
demand. 

It is further averred that believing and relying upon the state- 
ments of the subséquent reports, and of the circular of Jauuary 13, 
1887, the plaintiff made no demand upon said Matthews for the pay- 
ment of said note until the 17th of June, 1887, nor did it attempt 
to convert said stock held as collatéral into money, as it might hâve 
done; that on said date, by reason of the mismanagement of the 
affairs of the said corporation by its said directors, the misappro- 
priation of its means, and the unlawful loaning of its moneys by its 
vice président, as set forth in the pétition, and the misconduct of its 
officers and board of directors, the bank had become wholly insolv- 
ent, and said stock entirely worthless. 

Pinally, it is alleged that the plaintiff has sufEered loss and dam- 
age by reason of the premises in the sum of $10,000, and has pre- 
sented its account therefor to the défendant as a valid claim against 
the bank, and made demand for the allowance of the same, which he 
has refused. The prayer is for judgment for $10,000, with interest 
from April 5, 1887. 

The défendant demurs for insufflciency, stating two gênerai ob- 
jections to the plaintiff's recovery. The ûrst objection is that it 
is not in the power of the directors and officers of a national bank 
to bind the bank for deceit by représentations made to a mère 
stranger, which had the effect to induce Mm to loan another stranger 
money upon the security of shares of the capital stock of the bank, 
\]ie bank not being in the least interested in the transaction. The 
défendant does not deny the liability of a national bank for deceit 
or tort committed by its officers when the représentations com- 
plained of are made by them in the regular course of their duties 
prescribed by law. The contention is that the plaintiff had no 
business with the bank which authorized the officers of the bank to 
make représentations which would bind the bank, so far as the 
plaintiff is concerned. It is urged that the business of the bank was 
banking, and that the authority of its officers was limited thereto. 

In Tyler v. Savage, 143 U. S. 79, 12 Sup. Ot. 340, cited for the 
plaintiff, the bill was taken as confessed against the corporation, 
and no question as to its liability was considered by the court be- 
low, nor in the suprême court. The misrepresentations were made 
by the défendant, Tyler, who was président of the company, and the 
appeal was taken on his behalf. . The court dealt only with the 
question of his personal liability. 

In Bank v. Graham, 100 U. S. 699, it was held that corporations 
are liable for every wroug they commit; that in such cases the 
doctrine of ultra vires has no application, and that they are liable 
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for the acts of their servants, whîle such servants are engagea in 
the business of their principal, in the same manner and to the same 
extent as individuals under lilte circumstances. As to the case with 
which the court was dealing, the opinion vi'as expressed that if a 
bank be accustomed to talie spécial deposits with the knowledge 
and acquiescence of the directors, and a deposit was lost by the 
gross carelessness of the bailee, a liability ensued juet as if the de- 
posit had been authorized by the ternis of the charter. The court 
also found that under section 46 of the banking act of 1864, re- 
enacted in section 5228 of the Revised Sta tûtes, it was clearly to 
be implied that a national bank, as a part of its legitimate business, 
might receive such deposits. Hère the question Is whether the 
officers of the bank had any authority to bind the bank by représenta- 
tions made to a mère stranger, who was not entering upon any 
transaction with the défendant, but was proposing to loan money to 
a private individual, and take the stock of the bank as security. 
At page 198 of his work on Torts, Judge Cooley, by way of illustra- 
tion of the gênerai proposition that the agents and officers of a cor- 
poration cannot impose liability on the corporation by undertaking 
to do what the corporation is not empowered to do, puts the case of 
fraudulent représentations made by an offlcer of a national bank iu 
the selling of railroad bonds on commission, and says that, as the 
bank has no power to make such sales, the fraud is the individual 
wrong of the offlcer. To the same efifect see Weckler v. Bank, 42 
Md. 581. In that case the bank was engagea in selling bonds of the 
Northern Pacific Eailroad Company on commission, and its teller in 
selling same to the plaintiff made certain misrepresentations. An 
action for deceit was brought against the bank. The court held 
that the bank was not liable, inasmuch as it had no authority to sell 
bonds, and no authority to make représentations as to them, and 
hence the teller who made the misrepresentations had no such au- 
thority. 

The suprême court in Banlc v. Armstrong, 152 U. S. 346, 14 Sup. 
et. 572, held that the vice président and gênerai manager of a bank, 
without spécial authority from the directors for the purpose, had no 
power to bind the bank by borrowing money in its name. The court 
said that such transactions would be so much out of the course of 
ordinary and legitimate banking as to require those making the loan 
to see to it that the offlcer or agent acting for the bank had spécial 
authority to borrow the money. Applying that case to this, hère 
was a transaction which was not within the scope of the business of 
the bank; had nothing to do with its transactions; was altogether 
res inter alios acta. It is claimed to hold the bank because of cer- 
tain alleged représentations made concerning the collaterals secur- 
ing the loan. In the leading case of Pasley v. Freeman, 3 Term R, 51 , 
Grose, J., said that he had not met with any case of an action upon a 
false affirmation, except against a party to a contract, where there 
was a promise, either expressed or implied, that the fact misrepre- 
seuted was true. There is a case (Levy v. Langridge, 4 Mees. & W. 
336) in which, as appears from the report of the case in the court 
below (2 Mees. & W. 519), the défendant had sold a gun to the father 
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of the plaintiff for the purpose of being used by the plaintifE, and 
knowingly made a false warranty that it might be safely used. 
Lord Denman said that th.e court agreed with. tbe court of exchequer 
below, and afflrmed the judgment on the ground, stated by Parke, 
B., "that as there is f raud, and damage, the resuit of that f raud, 
not from an act remote and consequential, but one contemplated 
by the défendant at the time as one of its results, the party guilty 
of the fraud is responsible to the party injured." 

Suppose the plaintiff, when it was solicited to make the loan set 
forth in the pétition, had by letter, or by its oflQcers personally, 
consulted the offtcers of the bank as to the condition of the bank, 
and the value of stock offered as collatéral security, and received 
in answer assurances, which those ofiScers knew to be false, that the 
bank was solvent and the stock of full par value; certainly it could 
not be held that the bank itself was liable for those misrepresenta- 
tions, so entirely without the scope of the authority of those offlcers, 
whatever might be said as to their personal liability. It is not easy 
to see any distinction in principle between such a case and the case 
stated in the pétition. But it is urged that the reports to the comp- 
troUer were not for stockholders alone, but also for ail parties who 
might hâve occasion to deal with the bank, or in the stocks of the 
bank, or to take them as collatéral security. The argument is 
that, if the purpose of making the reports were only to inform the 
comptroller of the currency of the condition of the bank, the require- 
ment that the reports be published in the newspaper would be entire- 
ly unnecessary. 

It is further urged that the publication is not intended alone for 
those who are stockholders and depositors at the date of the report, 
because notice of its contents could be brought home to them in a 
less public manner, and that the making and publishing of the re- 
ports must be for the further purpose of informing those who may 
contemplate dealings with the bank, or may be brought into connec- 
tion with it, in any way in which the flnancial condition of the bank 
would be a considération of moment. For illustrations, owners of 
shares of stock, those about to purchase such shares, and third 
parties having dealings in the stock, entirely independent of and 
apart from the bank, are ref erred to. In short, the claim is that 
the reports were addressed to the gênerai public, and the plaintif!:, 
having acted upon them, was misled to its damage, and entitled to 
recover. The reports were not made voluntarily, but in compliance 
with the requirement of the statute. They must be taken to be 
made only to those within the contemplation and protection of the 
statute. Expérience teaches that the danger of banks, as dis- 
tinguished from other corporations or agencies for the transaction 
of business, is not in the fact that their stock may be issued and 
bought and sold on the market, but in their power to issue notes, 
receive deposits, and make discounts. The government has always 
shown a disposition to regulate banks in order to secure the public 
against the misuse of thèse functions. The act is entitled "An act 
to provide a national currency." It is entirely directcid to provid- 
ing for the safety of the note issue and the security of the discounts 
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and deposits. AU its collatéral provisions, of which there are a 
number, including the one under discussion, are directed to that 
end. The conclusion is irrésistible that the statute, in requiring re- 
ports such as those in question, contemplâtes merely the persons 
who deal directly with the bank as a flnancial institution; that the 
report, therefore, is directed to them, and they only can recover. 
Dealers in the stock of the bank, and holders of it as collatéral, are 
not, under the statute, privy to the reports, and, if deceived or 
misled by them, they cannot recover against the bank. Counsel 
cite from Cooley, Torts, p. 493, where it is said that "some représenta- 
tions are made for the express purpose of inducing individuals or 
the public to act upon them, and whoever in fact does receive, rely, 
and act upon thèse, in the manner intended, has a right to regard 
them as made to him, and treat them as frauds ûpon him, if in fact 
he was deceived to his damage." But, in the view just taken, the 
bank cannot be held to hâve issued the reports for the purpose of 
inducing transactions such as that set forth in the pétition, and the 
citation, therefore, does not apply. 

The case of Graves v. Bank, 10 Bush, 34, is cited. There the ac- 
tion was by the bank against sureties on the bond of its cashier for 
acts of embezzlement occurring subséquent to the exécution of the 
bond. It appears, however, that before the bond was executed 
there had been a false statement published by the bank, showing 
that the bank was prudently managed; the fact being that the 
cashier had been guilty of repeated frauds and embezzlements. 
The court released the sureties upon the ground that the fraudulent 
statement was addressed "to the public," and that those about to go 
upon the bond of the cashier had a right to rely upon it. This case 
was expressly put upon the ground that the bank owed the sureties 
a spécial duty of entire f rankness as to its condition, and its relation 
to its cashier, and therefore ttie sureties had a right to rely upon the 
published staement. If it could be shown that there is any such 
privity between the baak and third persons dealing among them- 
selves in its stock, or that the bank owed them any such duty, this 
case might apply; but no such claim can be maintained. Eeliance, 
also, is placed upon the opinion of the court in Bank v. Thoms (Super, 
et. Cincinnati; June, 1892) Wkly. Cin. Law Bull. 164. The facts in 
that case and this are essentially the same, but the action was 
against the directors and oflQcers involved, and not against the bank. 
It was held that the plaintiff was entitled to recover, in an action 
for deceit, the amount of his damage from the ofScers fraudulently 
signing said reports. Whether the directors who made the false 
reports in this case are liable, is not a question before the court. 
If we recognize that the reports provided for in section 5211 are 
made to the public as well as to the comptroller of the currency, 
it does not follow that either the directors, other than those who 
with guilty knowledge attest a false report, or that the bank itself, 
is liable. Upon the trial of the directors of the City of Glasgow 
Bank before the high court of justiciary, for fabricating and falsify- 
ing the balance sheets of the bank, and embezzling and theft, Lord 
MoncriefE in his charge to the jury said : 
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"A director Is generally a man who has other avocations to attend to. He 
is not a professional banker. He is not expeeted to do the duty of a profes- 
slonal banker, as we ail know. He Is a man selected from his position, from 
his character, from the influence he may bring to bear upon the welfare of 
the bank, and from the trust and confidence which are reposed in his integ- 
rity and in his gênerai ability. But I need not say that it is no part of his 
duty to take charge of the accounts of the bank. He is entitled to trust the 
officiais of the bank who are there for that purpose, and, as long as he has 
no reason to suspect the integrity of the officiais, it can be no matter of im- 
putation to him that he trusts to the statements of the officiais of the bank, 
acting within the proper duties of the department which has been intrusted 
to them." 

This is a correct statement of the duty of the directors, and their 
liabilitj is to be measured accordingly. It woiild seem to follow 
that the directors .who took no part in the préparation of the f raud- 
ulent statement, and had no knowledge of, or reason to suspect, its 
falsity, would not be liable. By parity of reasoning, neither the 
bank itself, nor its stockholders, would be liable; for the liability 
of the stockholders is involved in the liability of the bank. 

Another ground upon which this demurrer is placed is that: 

"It Is not enough to make a cause of action that a statement is made in such 
manner as that the plaintifC is likely to rely upon it, or that it is on a subject 
which interests or affecta the plaintiff. It must be made to the plaintiff. 
There must be some privity between the plaintiff and the défendant. Many 
statements are of sucb a nature that investors and traders use them as data 
in business, and rely upon them, but they do so at their own risk, if the state- 
ment was not made to them for the pmpose of inducing the kind of action 
they took. If the statement is made to a class, the plaintiff must be one of 
that class. It is not enough that, though not one of the class, he is interested 
in the statement, and chooses to use it as a basis of action." 

This proposition has been already in part considered. In sup- 
port of it, the case of Wells v. Cook, 16 Ohio St. 6T, is cited. In that 
case the owner of sheep apparently sound and healthy, but known 
by him to be aflected by contagions disease, falsely and fraudulently 
represented them as sound and healthy to Orlando Wells, the plain- 
tiff, as the agent of his brother, Osmond Wells; and Orlando, con- 
^ding in suoh représentations, bought them for Osmond, with the 
avowed purpose of mingling them with a large flock then belonging 
to Osmond. In conséquence the united flock was infected, and, the 
plaintiff and Osmond Wells being still unaware of the existence of 
the disease, the plaintiff bought the united flock from Osmond, and 
suffered damage from the continued spread of the disease. Held 
that, the représentations not having been made to the plaintiff to 
induce him to act upon them in any matter aflecting his own inter- 
ests, he could not maintain an action against the défendant for the 
deceit The court said that there must be flxed a limit between 
the near and remote and the direct and indirect conséquences of 
false and f raudulent représentations, beyond which the law will not 
take cognizance of them; and that one of the limits is that the 
false and fraudulent représentations must hâve been intended to be 
acted on, in a matter aflecting himself, by the party who seeks re- 
dress for consequential injuries. 

In Peek v. Gurney, L. E. 13 Eq. 79, and L. R. 6 H. L. 377, the firm 
of Overend, Guerney & Co, being insolvent, the parties resolved to 
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sell the concern to a stock company, to be organized for the pur- 
chase. To induce the public to subscribe for sliares, they issued 
a prospectus in which tbe fact of insolvêncy was withheld. If it 
had been disclosed, the company would not hâve been formed. The 
directors withheld the fact, honestly believing that the spéculation 
on which they were about to embark would be successful. In Oc- 
tober and December, 1865, the plaintiff, on the faith of the pro- 
spectus, bought in the market shares which had been originally al- 
lotted to a partner in the insolvent firm. In May, 1866, the com- 
pany stopped payment, and was afterwards wound up. The plain- 
tiff was compelled to pay large sums by reason of his liability as a 
stockholder. In March, 1868, he flled a bill seeking to be indemni- 
fled in respect of his loss by the surviving directors and the estât» 
of a deceased director. It was held that if he had been an original 
stockholder, and had made his claîm in due time, he would hâve 
been entitled to such indemnity, but that he was debarred of hia 
remedy on the ground that he was in no better position than the 
original stockholder from whom he bought; and, secondly, that he 
had come too late for relief. The original stockholder was not de- 
ceived as to the condition of the affairs. The court held that the 
directors were relieved from any liability in a criminal court by rea- 
son of their belief in the probable snccess of the company, but that 
that belief could not exonerate them from liability in a court of 
equity, because the absence of guilty intent, whileit wotild divest the 
criminal jurisdiction, would not take away the équitable jurisdic- 
tion upon the ground of fraud. The court then came to the question 
whether the case of deceiJtion applied to the case of a transférée 
of the stock as well as to the case of an original subscriber who was 
deceived, assuming that, if the matter had been brought immedi- 
ately to the cognizance of the court, the original subscribers could 
hâve renounced their shares, and required repayment of their ad- 
vances. Lord Eomilly said that "a question of considérable impor- 
tance and of a distinct character arises, as regards the transférée 
of a share, namely, whether the misconduct of the directors is a vice 
that taints the share itself, into whosesoever hands it passes, or 
whether the share itself is purified by the conduct of the allottee or 
any subséquent holder of the share." He was of opinion that the 
plaintiff could do no more than the original allottee could hâve 
done, and he thought the original allottee was cognizant of the 
whole matter. In other words, the prospectus was not recognized 
as a document on which the plaintiff could, on his own behalf, rely; 
for its opération was limited to those who subscribed to the stock 
on the faith of its représentations, and the plaintiff, as transférée 
of shares, acquired by his purchase nothing more than the equity 
of the original holder. The house of lords in the same case (L. 
E. 6 H. L. 377) held that the plaintiff could not recover, as the pro- 
spectus was not addressed to him, nor intended to induce such ac- 
tion as he took, although it had been published broadcast, and the 
plaintiff naturally relied upon it. That case cannot be distin- 
guished, in principle, from this. The most that can be claimed as to 
the false circulars is that they were intended to invite business 
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to the banlî. See, also, Swift v. Winterbotham, L. B. 8 Q. B. 244, 
and Bichardson v. Silvester, L. E. 9 Q. B. 34. 

In, Hunnewell v. Duxbury, 154 Mass. 286, 28 N. E. 267, action was 
brought by one who had taken the note of tlie company of wMch 
the défendants were directors on faith of the certiflcate required 
by law to be filed with the secretary of state by a foreign corpora- 
tion doing business in the state. ïhe law required that the certiû- 
cate should state the amount of capital subscribed for and the 
amount paid in, It was held that the object of the certifioate was 
not to procure crédit among merchants, but to give permission to 
do business in the state, and not being made to the plaintif!:, though 
the plaintiff might naturally rely upon it, he could not maintain 
an action for deceit against the directors. 

In Bank t. Sowles, 46 Fed. 731, the directors, durlng a run upon 
the bank, signed and plàced conspicuously in the public banking 
room a statement that the bank was sound, and would pay ail its 
liabUities. The président of the plaintiff bank loaned money to the 
défendants on the strength of this notice and of certain oral rep- 
résentations made by the défendants. The oral représentations 
were excluded, on the ground that the statute of Vermont, in which 
state the case arose, required such représentations to be made 
in writing. The court held that the défendants were not liable 
upon the written statements. It said: 

•That such a représentation was so made somewhere, at some time, to some 
person, by the persons sought to be chargea, Is not suffleient; It must be made 
to the person seeking to charge them." 

The court cited Grant v. îv'aylor, 4 Cranch, 224; Bussell v. Clark, 
7 Cranch. 69. The court further said: 

"This wrltlng was not dellvered to, nor to any one for, the plaintiff, and the 
plaintiff was not one of those for whom it was obviously intended. If it had 
been signed by the défendants as individuals, instead of as directors, it would 
not appear to hâve been a représentation to the plaintiff on which they could 
be charged, within the meaning of this statute. But, further, this notice was 
.on officiai statement of the défendants as directors, on Its face, made to the 
then credîtors to Inspire confidence, rather than as individuals to procure 
loans." 

This case did not dépend upon the local statute. The only eflect 
of that statute was to shut ont the oral représentations, and conflue 
the plaintiff to the written statements. Thèse cases are in accord 
with the gênerai principles of law applicable to this case. Upon 
the doctrine in them stated, and upon the gênerai principles therein 
stated, as well as upon the considérations heretofore set forth, the 
demurrer must be sustained, and the pétition dismissed. 



KEATS V. NATIONAL HBELING MAOH. CO. 

(Circuit Court of Appeals, Ph-st Circuit. January 29, 1895.) 

No. 92. 

Injuries to Servant— Négligence of Mastetî— Dangeroits Machinert. 

Employing a set screw on a revolving shaft in the ordinary way Is not 
négligence, making a master Uable for Injuries to his servant caused by 
the screw catching the servant's clothing. 
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2. Samf. — Pailtirb to Warn Servait. 

Nor Is a master guilty of négligence in not havlng given waming or dan- 
ger from sucà screw to a servant who was a mechanic of mature yea^s, 
had worked on tlie premises for some time, and mlght liave performed 
his work without danger by adopting a différent method of reachlng It 

In Error to the Circuit Court of the United States for the District 
of Massach.usetts. 

This was an action by Charles Keats against the National Heeling 
Machine Company for personal injuries received by him wMle work- 
ing for défendant, caused by his clothing being caùght by a set screw 
on a rapidly revolving shaft in defendant's factory. At the trial 
the court directed the jury to flnd for défendant, and judgment for 
défendant was entered on the verdict. PlaintifE brought error. 

Samuel A. PuUer, for plaintif? in error. 

Darwin E. Ware and James Hewins, for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PER CURIAM. We do not find in this case any évidence of nég- 
ligence on the part of the défendant in the construction and arrange- 
ment of its premises and machinery. The employment of a set screw 
upon a revolving shaft, whlch caused the injury to the plaintifl, was 
the common and ordinary way in which such shaf ts were constructed. 
The défendant was a mechanic of mature years, and had worked on 
thèse premises for some time before the accident occurred. It is 
also shown that he might hâve performed the work without danger 
by another method of reaching it, requiring, perhaps, a little more 
time. Upon this state of f acts, we think the défendant had no rea- 
sonable cause to believe that the plaintiff would do the work in such 
a way as to expose himself to danger, and that it was not guilty 
of négligence in not waming him. The rule laid down in cases where 
employés are set at work in positions of unusual and concealed dan- 
ger is not applicable to the présent case. In our opinion, there was 
no évidence of négligence sufQcient to support a verdict by the jury 
for the plaintiff, and the court below committed no error in directing 
a verdict for the défendant Judgment afiQrmed. 



WABASH WESTHRN RY. v. BROW. 

(Circuit Court of Appeals, Sixth Circuit. February 5, 1895.) 

No. 199. 

1. Rbmovai, of Causes — Objection to Jurtsdiction — appearance. 

The flllng of a pétition for removal of a cause from a state to a fédéral 
court, without objecting to, the jurisdiction of the state court over the 
defendant's person, constitutes a gênerai appearance; and it is too late, 
after such femoval, to urge, in the fédéral court, that that court has no 
jurisdiction over the défendant by virtue of the process Issued. 

il. Evidence — Négligence— Fbllow Servants. 

Plaintiff, a car repairer In the employ of défendant railroad company, 
while at work in defendant's yards, was injured in a collision, caused 
by the négligent misplacing of a switch by a switchman, also in défend- 
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ant's employ, who was drunk at the tlme. Held, that évidence that fhe 
switchniaû had been drunk some weeks before, and In tbat condition 
. had caused a similar accident, was compétent, It appearing tUat the clr- 
cunistance had been reported to défendants foreman, who had authority 
to employ and discharge men; and tliat the doctrine of fellow servants' 
négligence had no application. 
8. Same — Rrs Gestae. 

Held, further, that évidence that the foreman, upon recelving the com- 
plaint, replied: "What of It? If T. [the switchman] should kill three 
or four Polacks, there is enough of them yet,"— was compétent as res ges- 
tae, no claim being made against the railroad company for punitive dam- 
ages. 

4. Ret.EARE— WaNT of CONaimî"RATTON. 

Plaintiff had given to défendant a release, under seal, of ail daims to 
damages resulting from his injuries. It appeared that no considération 
had ever been given for such release. The statutes of Michi.san (How. 
Ann. St. § 7520), in which state the accident occurred, provide that a seal 
is only presumptive évidence of considération. Held, that the release 
should be disregarded. 

In Error to the Circuit Court of the United States for the East- 
ern District of MicMgan. 

In September, 1892, Joseph Brow flled hls déclaration in the circuit court 
for Wayne county, Mich., against the Wabash Western Railway, seeking 
10 recover $20,000 damages for a personal injury caused, as he alleged, by 
'âefendant's négligence. On the 24th of the same month the sheriff of the 
county duly served Fred J. Hill, as agent of the défendant, with a copy of 
the déclaration, and a notice to appear and plead in 20 days. On October 
7th the défendant flled its pétition for removal as foUows: 

"To the Circuit Court for the County of Wayne, aforesaid: The petitioner. 
the Wabash Western Railway, défendant in the above-entitled cause, shows 
to the court as foUows: (1) That the matter and amount in dispute in the 
above-entitled cause exceeds, exclusive of interest and cost, the sum or value 
of two thousand dollars. (2) That the controversy in said suit is between 
citizens of différent states, and that the petitioner, the défendant in the 
above-entitled suit, is a corporation created and existing under the laws of 
tlie state of Missouri, having its iirincipal business ofBce at the city of St. 
Louis, in said state, and a citizen of the said state of Missouri, and a résident 
of said state of Missouri, and that the plaintiff, Joseph Brow, was then, and 
still is, a citizen of the state of Michigan, and a résident of the county of 
Wayne, in said state. (3) Your petitioner offers herewith good and sufflcient 
seeurity for the entry by it in the circuit court of the United States for the 
Eastern district of Michigan on the flrst day of its next session of a copy of 
the record in said suit, and for paying ail costs that may be awarded by said 
circuit court if said court shall hold that this suit was wrongfuUy or improp- 
erly removed thereto. Your petitioner therefore ijrays this court to proceed 
no further in this suit, except to make the order of removal required by law, 
and to accept said surety and bond, and to cause the record herein to be re- 
moved into said circuit court of the United States for the Eastern district 
of Michigan." 

Défendant also flled his bond, conditioned to enter in the United States 
district court for the Eastern district of Michigan on the flrst day of its next 
session a copy of the record, and to pay ail costs if the suit should be found 
to be wrongfuUy removed. The order of removal was granted the same 
day. On October 14th tlie record was flled in the court below, and after- 
wards, upon the same day, this motion: 

"And now comes the Wabash Western Railway, défendant (appearing spe- 
cially for the purpose of this motion), and moves the court, upon the files 
and records of the court in this cause, and upon the affldavit of Fred J. Hill, 
flled and served with this motion, to set aside the service of the déclaration 
and rule to plead in this cause, and to dismiss the same for want of juris- 
diction of the person of the défendant in the state court from which this 
cause was removed and in this court." 
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The motion was supported by thé followlng affldavlt: 

"Fred J. Hlll, belng duly swom, déposes and says: (1) That thls déponent 
on the 24th day of September, A. D. 1892, when he was served with a copy 
'of the déclaration in tliis cause, was the freight agent of the Wabash Rail- 
road Company, a corporation which owns and opérâtes a railroad from Dé- 
troit to the Michigan state Une, and was not an agent of the Wabash West- 
ern Railway, défendant In this suit. (2) That on the day aforesaid the de- 
fendant in this cause, the Wabash Western Bailway, did not own, operate, 
or control any railroad In the state of Michigan, or bave any offlcers or agent 
of any description therein, and did no business, and had no property and no 
place of business, in said state; and that on said day déponent was not a 
ticket or station agent of the said défendant, nor an ofllcer or agent of the 
défendant of any description." 

No other évidence was offered on the issue raised by the motion. The cir- 
cuit court denied the motion, and required défendant to plead. To this ac- 
tion the défendant excepted, and went to trial under protest. 

Brow, the plaintiff, was injured while repairing a caç of défendant in its 
yards at Delray, near Détroit. He was one of a gang of car repairers in 
defendant's employ at work on some seven cars under the direction of one 
Heiler as foreman. The cars were on a track known as the "repair track." 
Blue flag signais were displayed, to show to the yard men that men were at 
work on and under them. A switch engine crew was directed to push some 
other cars which had been repaired on to a track parallel with the repair track. 
Instead of doing so, they pushed the eut of cars on to the repair track, 
bumped the cars standing there together, and severely injured plaintiff, who 
waa at work under his car putting in a drawbar, by pinning liim down be- 
tween his tool box and one of the axles. Plalntiffs évidence tended to show 
that the mlstake in the turn of the switch occurred through the négligence 
of one Thompson, a svt'itchman, who was drunk; that a few weeks before, a 
similar mistake had been made by the same man, in the same drunken con- 
dition; that Heiler, plaintifE's foreman, had at that time reported Thompson's 
drunken négligence to Henderson, the foreman of the yard, and to Ruxton, 
the gênerai foreman of the car department in the yard; that Henderson, in 
the absence of Dimick, the gênerai yard master of défendant, had the author- 
ity to employ and discharge switchmen under him. Defendant's évidence 
tended to show that the accident was caused, not by Thompson, but by the 
foreman of the switch crew, and that Thompson was a sober man, and that 
he and plaintiff had worked together in the same yard. Défendant further 
introduced a release, signed by Brow, as follows: 

"Whereas on the 9th day of Nov., 1887, I, Joseph Brow, was an employé of 
the Wabash Western Railway Company, and as such employé was engaged 
as carpenter in Delray yard; and whereas, I, the said Joseph Brow, re- 
celved certain injuries as follows: ribs bruised; and whereas, the said rail- 
way Company dénies any and ail négligence on the part of itself, its offlcers, 
agents, and employés, and dénies any and ail llability for damages for the 
injuries so as aforesaid by me received: Now, therefore, for the pnrpose 
of fully ending and determlning the question of liability on the part of the 
said railway company for damages for the aforesaid injuries, and for the 
purpose of avoidlng litigatlon, I, the said Joseph Brow, for and in consid- 
ération of the premlses and of the sum of one dollar to me in hand paid, 
the recelpt whereof I do hereby acknowledge, and of re-employment by said 
railway company for such tlme only as may be satisfactory to the said 
railway company, do hereby walve and rellnqulsh ail claims which I may 
hâve agatnst the railway company for damages for the aforesaid Injuries, 
and do hereby release the said railway company of and from ail elalms as 
aforesaid. 

"Wltness my hand and seal, thls lOth day of Nov. A. D. 1887. [Signed] 
Joseph Brow. [Seal.]" 

Ferguson, whom défendant called to prove plaintifiC's signature to the re- 
lease, was the clerk of the master mechanic, liuxton. Ferguson and Rux- 
ton witnessed the signature. Ruxton said he could not remember whether 
rémunération or employment was given to the plaintitC, but that défendant 
never reftised to take him back. Ferguson testifled that he did not think 
tliat any money had been paid to plaintiff, or that he had received any em- 
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ployment from défendant In rebuttal, plalntlff stated that he was sent for 
to go to the office In the yard; tbat he there saw Ferguson, who had thls 
release, and two other papers; that Ferguson asked hlm his wife's name, 
and those of hls children, and then gave hlm a pen, and said, "Sign thia;" 
that nothlng was said to hlm about employaient; and that he received no 
considération In employaient or money from défendant. Défendant moved 
that a verdict be directed In its favor. This was overruled. 

The only part of the charge materlal to the présent discussion concems 
the release. It was as follows: "I charge you. In regard to the release, in- 
asmuch as that is offered In bar of the plalntiff's clalm, there- Is not, In vlew 
of the testlmony laid before you, such a considération proved to hâve been 
given for the exécution of that paper as makes it compétent for you to flnd 
It to be a bar to recovery. The testlmony is that there was no money paid, 
and that there is nothlng In that paper which obliges the company to em- 
ploy the plaintlfC." The jury retuxned a verdict for $4,000 for plaintifC. The 
court made an order granting a new trial, unless plalntlff entered a remlt- 
tltur of $1,500, whlch he dld. Thereupon judgment was entered for $2,500. 
The judgment bas been brought by writ of error to thls court for review. 

Several of defendant's exceptions and asslgnments are based on the cir- 
cuit court's rulings on matters of évidence. Défendant excepted to the ad- 
mission of évidence that 19 days before, Thompson, whlle drunk, had caused 
a slmllar accident. Agaln, the défendant excepted to the refusai of the 
court to exclude a statement by Heiler that he had reported Thompson's 
drunkenness and négligent conduct to Henderson, and that Henderson had 
responded: "What of it? If Thompson would kill three or four Polacks. 
there Is enough of them yet" The other exceptions related to the évidence 
of Ferguson, Ruxton, Heiler, and plaintifC as to the signing of the release, 
It belng daimed by counsel for défendant that, after proof of the signature, 
the release under seal was a binding contract, Importing considération, and 
could not be varied or contradlcted and could only be set aslde In equity. 

Alfred Kussell, for plaintiff in error. 
William E. Banbie, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and SEVEEENS, 
District Judge. 

TAFT, Circuit Judge, after stating the case, delivered tlie opinion 
of the court. 

Can a défendant, who makes no objection to the jurisdiction of 
the state court over his person, and who files a pétition for removal 
to the fédéral court, be heard to urge in the latter court that the 
state court acquired no jurisdiction over him because of defectivie 
service? The twelfth section of the judiciary act of 1789, giving 
the right of removal, was worded as follows: 

"That If a suit be commenced In any state court agalnst an allen or by a 
citizen of the state In which the suit is brought agalnst a citizen of another 
state and the matter In dispute exceeds the aforesaid sum or value of $500.00 
exclusive of costs to be made to appear to the satisfaction of the court; and 
the défendant shall, at the tlme of enterlng his appearance In such state 
court, file a pétition for the remotal of the cause for trial Into the next circuit 
court, to be held In the district where the suit Is pendlng, * • » and offer 
good and sufflclent surety for hls entering in such court, on the first day of 
its session, copies of said process agalnst him, and also for his there appear- 
ing and entering spécial bail in the cause, if spécial bail was originally req- 
uislte therein, It shall then be the duty of the state court to aceept the surety, 
and proceed no further In the cause, and any bail that may bave been orig- 
inally taken shaU be discharged, and the said copies belng entered as afore- 
said, in such court of the United States, the cause shall there proceed In the 
same manner as If it had been brought there by original process." 
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Under this section it was held by the suprême court of tlie 
United States, by Mr. Justice Ourtis and by Judges Krekel and 
Treat of Missouri, that the flling of a pétition for removal, and the 
removal of the cause f rom the state court to the fédéral court, con- 
stituted a waiver of ail objections to jurisdiction over the person. 
In the case of Pollard v. Dwight, 4 Cranch, 421, Dwight brought a 
foreign attachment against Pollard & Pickett in a state court of 
Connecticut. The défendants appeared, and renaoved the cause 
to the circuit court of the United States for the district of Connecti- 
cut, and there pleaded to the jurisdiction of the court on the ground 
that there was no personal service on them. This plea was held 
bad, and the ruling was sustained in the suprême court, where Chief 
Justice Marshall said: 

"The point of jurisdiction made by the paintiffs in error Is considered as 
free from ail doubt. By appearing' to the action, the défendants In the court 
below placed themselves precisely In the situation in which tbey would hâve 
stood had process been served upon them, and consequently walved ail ob- 
jections to the nonservice of process. Were it otherwise, the duty of the cir- 
cuit court would hâve been to remand the cause to the state court in which 
it was instituted, and this court would be bound now to direct that proceed- 
Ing." 

The necessary implication of this language is that no pétition for 
removal was valid in a state court without such an appearance 
there as to waive ail objection to the court's jurisdiction over the 
person, that a pétition for removal without appearance required a 
remanding of the case. 

In Sayles v. Insurance Co., 2 Curt. 212, Fed. Cas. No. 12,421, a 
foreign corporation sued in a state court of Ehode Island filed a 
pétition jn that court to remove the suit to the circuit court of the 
United States for that district. The défendant then moved to dis- 
miss the action for want of jurisdiction, on the ground that the only 
service made in the state court had been an attachment of the goods 
and effects of the défendant, and that the court had no jurisdiction 
to try a case against the défendant, because it was neither an in- 
habitant of the district where the suit was brought, nor was it 
found therein; but Mr. Justice Ourtis held that under the twelfth 
section of the judiciary act it was net necessary that the défendant 
should be an inhabitant of the district, or should be personally 
found therein ; that under that act any process in accordance with 
the laws of the state by which the défendant was made a party was 
suflScient to constitute it a pending suit for removal within the juris- 
diction of the fédéral court. As a second ground, however, for his 
conclusion he said: 

"Besldes, It has been held in Toland v. Sprague, 12 Pet. 300, that the local- 
Ity of the action within the district where the défendant Is an inhabitant or 
Is found is a personal privilège of the défendant, which he may waive by 
appearing and pleading to the action. And I am of opinion that when he 
appears in the state court, files a pétition for leave to remove the action, 
gives a bond to enter It In the circuit court, and actuaUy enters it thei-e, 
he has thereby walved any personal privilège he might hâve had to be sued 
In another district. If pleading to the action amounts to a waiver of such a 
privilège, upon the ground that he ought not afterwards to be heard to object 
to the means by which he was brought into court, I do not perceive why thèse 
v.65F.no.8— 60 
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proceedings should not hâve the same effect. The défendant cornes in, be- 
comes the actor treats the suit as one properly instituted, removes it to an- 
other court, and enters it there, and then says he was not obliged to appear 
at ail, and the state court in effect liad no suit before it. This, I am of opin- 
ion, he cannot do. I conslder that this court will not look back to inquire into 
or try the question whether the state court had jurisdiction. The act of con- 
gress allows défendants to remove actual and legally pending suits from the 
state courts. If this were not such a suit, the défendant should not hâve 
brought it hère. By bringing it hère, he voluntarily treats it as properly com- 
menced, and actually pending in the state coiu-t; and he cannot, after it has 
been entered hère, treat it otherwlse. It Is urged that this v^ill prevent citi- 
zens of other states from trying In this court the question whether the state 
court had jurisdiction. Not so. If the state court had no jurisdiction, and 
the défendant does not appear, its proceedings are ail void, and may be shown 
to be so in an action brought in this court agalnst any one who meddles vi^lth 
the person or property of the défendant under the color of such proceedings. 
The only objections which the défendant will be preduded from trying hère 
are technlcal objections, which do not affect the merits; and I see no good rea- 
son why he should not be prevented from trying them hère." 

Thèse remarks hâve been referred to as obiter dicta, and unneces- 
sary to the décision of tlie case. This is hardly a proper statement 
of their effect. Mr. Justice Curtis put his décision on two grounds, 
either of which sustains his conclusion, and the statement of nei- 
ther, therefore, was an obiter dictum. 

In Bushnell v. Kennedy, 9 Wall. 387, a firm of citizens of Louisiana 
sued in the state court of Louisiana a citizen of Oonnecticut on an 
obligation assigned by the original owner to the plaintlffs. The de- 
fendant flled a pétition for removal into the circuit court of the 
United States for the district, and the case, after having reached 
that court, on motion was remanded to the state court, on the 
ground that under the eleventh section of the judiciary act the 
plaintiffs could not maintain a suit in a court of the United States 
without averring in the pétition that their assîgnors were citizens 
of another state than that of the plaintiffs. The order remanding 
the cause was carried on error to the suprême court of the United 
States. It was held by that court that the cause was rightly re- 
moved, and that the disability imposed upon assignées of a chose 
in action to sue in the United States court by the eleventh section 
of the judiciary act did not apply to remored cases. It was claimed 
in argument that the eleventh section must apply to removed cases, 
because the twelfth section provided that the cause should, after 
removal, proceed in the same manner as if it had been heard by 
original process. The suprême court, speaking by Chief Justice 
Chase, said: 

"But we cannot reeognize the validlty of the Inference that the défendant, 
before pleading in the circuit court, may move to dismlss the suit for want of 
jurisdiction. This construction would enable the nonresident défendant In a 
state court to remove the suit against him into a circuit court, and then, by a 
simple motion to dismiss, defeat the jurisdiction of both courts. Such a con- 
struction, unless imperatively requlred by the plaln language of the act, is 
wholly inadmissible. And it is clear that the language of the act does not 
require It. Its plain meaning is that the suit shall proceed, not that it shall 
proceed unless the défendant moves to dismiss. The défendant is not in 
court against his consent, but by his own act; and the suit is to proceed as if 
brougW by original process, and the défendant had waived ail exception to 
Jurisdiction, and pleaded to the merits. Under the eleventh section, the ei- 
ception to juriadiction is the privilège of the défendant, and may be waived. 
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for the suit Is still between cîtlzens of différent states, and the jnrlsdlctlon 
still appears In the record. The flrst act of the défendant, Indeed, under the 
twelfth section, is something more than consent, something more than a waiver 
of objection to jurisdictlon; Jt is a prayer for the privilège of resorting to féd- 
éral jurisdietion; and he cannot be permitted afterwarda to question It;" cit- 
Ing Sayles v. Insurance Ce, 2 Curt 212, Fed. Cas. No. 12,421. 

In the case of Sweeney y. Coffln, 1 Dill. 73, Fed. Cas. No. 13,686, 
Judges Treat and Krekel, in considering a motion to remand a 
cause to the state court on the ground that the pétition for removal 
or the affidarit in support of it was insufflaient, found it necessary 
to discuss the question whether the filing by the défendant of a 
pétition for removal was an entering of his appearance in the state 
court. Judge Treat said: 

"Although no express décision In a United States court has been found, and 
although state courts differ largely as to what malies an appearance in causes 
before them, and whether appearances by attomeys are conclusive or prima 
facie merely, yet there are gênerai reasons governlng the remoral of causes 
from state to United States courts, ■which enable thls court to reach a satisfac- 
tory conclusion on the point presented. When the jurlsdiction of a United 
States court is dépendent on the citizenship of the parties under the constitu- 
tion and acts of congress, If the suit be orlginally brought in the United States 
court, Personal service is necessary, unless there is a voluntary appearance. 
Toland V. Sprague, 12 Pet. 300. If this suit had been brought origlnally in 
this court against the défendant, service or appearance would bave been neces- 
sary for further proceedings. Although, in state courts, constructive service 
is sufflcient, it is not so in a United States court; and hence the necessity of a 
voluntary appearance or of actual service. But, as appearance by attomey 
was and is admissible in thls class of actions, where no capias or bail is re- 
quired, this court holds that the filing of the pétition for removal Is the entry 
of an appearance within the meaning of the statute. Indirectly, the reasons 
for such a rule were given by the suprême court, not only in Toland v. Sprague, 
supra, but also in several other cases. By constnictive service in the state 
court it could hâve proceeded to judgment, but to prevent such action défend- 
ant availed himself of hls right for removal, and is precluded from denying 
the status he has assumed." 

The twelfth section of the act of 1789 remained unamended 
until the act of March 3, 1875 (18 Stat. 470). Section 3 of that act 
provided that whenever any person entitled to remove — 
"Any suit mentioned in the next precedlng section shall désire to remove 
such suit from a state court to the circuit court of the United States, he 
• * * may malie and file a pétition in such suit in such state court before 
or at the term at which said cause could be first tried and before the trial 
thereof for the removal of such suit into the circuit court to be held In the 
district where such suit is pending, and sliall make and file therewith a 
bond, with good and sufflcient surety, for his or their entering in such cir- 
cuit court, on the first day of its then next session, a copy of the record in 
such suit, and for paylng ail costs that may be awarded by the said circuit 
court, if said court shall bold that such suit was wrongfully or improperly 
removed thereto, and also for thelr appearing and entering spécial bail in 
such suit, if spécial bail was origlnally requlsite therein, it shall then be the 
diity of the state court to accept said pétition and bond, and proceed no 
further in such suit, and any bail that may bave been origlnally taken shaU 
be discha*ged; and the said copy belng entered as aforesaid in said circuit 
court of the United States, the cause shall then proceed in the same man- 
ner as If It had been origlnally commenced In the said circuit court" 

Section 6 provides: 

"That the circuit court of the United States shall, in ail suits removed un- 
der the provisions of thls act, proceed therein as if the suit had been origl- 
nally commenced in said circuit court, and the same proceedings Iiad been 
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taken in such suit in said circuit court as sliall liave been liad therein In 
said State court prior to its removal." 

The act of 1888, amending the act of 1875, did not affect section 
6, above quoted, and made no change with référence to the mode 
of removal, except that it required the removal to be "at the time or 
any time before the défendant is required by the laws of the state 
or the rule of the state court in which such suit is brought to an- 
swer or plead to the déclaration or complaint of the plaintiff." 

Under the statutes of 1875 and 1887 and 1888 there hâve been 
conflicting décisions as to the right of a défendant after removal 
to object to the sufSciency of the service upon him. Eeference to 
them will be made hereafter. 

It will be observed that in the act of 1789 the time for removal 
was fixed as that time at v?hich the défendant appeared to plead, 
and hence it has been suggested that, while a pétition for removal 
under the act of 1789 might constitute a gênerai appearance, the 
change of time under the act of 1875 and that of 1887 and 1888 
would change the effect of the filing of a pétition to remove as an 
appearance. We do not think that the différence in this language 
is signifleant of such intention on the part of congress. The déci- 
sions in which it was held under the act of 1789 that a pétition for 
removal was in fact a gênerai appearance did not rest upon thèse 
particular words of the statute, but rather upon the gênerai charac- 
ter of the act of removal. When a person made a party on the rec- 
ord appears in the case, and asks a court to do anything, this is, 
and niust be, an appearance. If the party is not in court, it is diflQ- 
cult to see how he can invoke the action of the court. But courts 
hâve recognized that, while a judgment against a party over whom 
it has not acquired jurisdiction is void, yet the spreadiag of it upon 
the court's record may involve such party in difficulties, and put 
him to the necessity of afterwards appealing to the court to set it 
aside, and they therefore hâve secured him the right to appear spe- 
cially, without subjecting himself generally to the jurisdiction, to 
prevent even the semblance of the judgment against him. In ex- 
tending this privilège, however, courts hâve been particular to 
insist that a party who wishes to make such spécial appearance 
shall by express limitation show that he does not wish his appear- 
ance to be gênerai. 

In Briggs v. Humphrey, 1 Allen, 371, Mr. Justice Hoar, speaking 
for the suprême judicial court of Massachusetts, in a case where 
the court was considering the question whether a défendant had 
waived his right to object to the jurisdiction of the court over his 
person by rpason of a defect in the process issued, said: 

"Now, it is well settled ttiat a mère defect of service may be waived by a 
défendant, and is held to be waived if he enters a gênerai appearance in the 
cause, or appears for any other purpose than to object to the sufflciency of 
the service." 

In Bank of the Valley v. Bank of Berkeley, 3 W. Va. 386-391, the 
court said: 

"The object of the service of process Is to bring the party Into court. A 
judgment by default without service would not be legai. By appearance to 
the action for any other purpose than to take advantage of the détective 



WABASH WESTEEN KY. V. BKOW 949 

exécution or the nonexecution of process, a défendant places himself precisely 
In the situation in whieh he wonld be if process were executed upon hlm, 
and he thereby waives ail objection to the defective exécution or the non- 
exécution of service upon him. I thinlî, therefore, the défendant in this 
case, by its motions to continue, waived ail errors exlstlng In the exécution 
of the process." 

See, also, Porter v. Railway Co., 1 Neb. 15; Clark v. Blackwell, 
4 G. Greene, 441; Ulmer v. kiatt, Id. 439; ShafEer v. Triinble, 2 
G. Greene, 464; Curtis v. Jackson, 23 Minn. 268; Sargent v. Flaid, 
ao Ind. 501; Bury v. Conklin, 23 Kan. 460; Orear v. Clough, 52 
Mo. 55; Stanton v, Havrehill Bridge Co., 47 Vt 172; Flake v. Carson, 
33 111. 518. 

There are two kinds of objectiona to the jurisdiction of a court; 
the one is to its jurisdiction of the subject-matter, the other to ita 
jurisdiction of the person. The second raay be waived, the first 
cannot be. It is M'ith référence to the second class of objections, 
namely, to the jurisdiction over the person, that there is any neces- 
sity for care on the part of the défendant in especially limiting the 
character of his appearance. If the court has no jurisdiction of 
the subject-matter, consent cannot give it. Hence it has been held 
that, if a défendant pleads to the jurisdiction of the court over the 
subject-matter, without making any objection to its jurisdiction 
over his person, he concèdes the jurisdiction of his person if the 
jurisdiction of the subject-matter is sustained, and, after such plea 
is overruled, it is then too late for the défendant to avail himself 
of any objection to the jurisdiction over his person. Said Judge 
Mcllvaine in Smith v. Hoover, 39 Ohio St. 249: 

"The appearance of a défendant in court for the sole purpose of objecting, 
by motion, to the mode or manner in which It Is claimed that jurisdiction 
over his person has been acquired, is not an appearance in the cause, or a 
waiver of any defect In the manner of acquiring such jurisdiction; while, on 
the other hand, the appearance for the purpose of contestlng the merits of 
the cause, whether by motion or formai pleadlng, is a waiver of ail objec- 
tions to the jurisdiction of the court over the person of défendant, whether 
the défendant intended such waiver or not. In respect to this question, an 
important distinction Is made between an objection to the jurisdiction of 
the subject-matter of the suit and of the person of défendant, although com- 
plète jurisdiction In the court to hear and détermine the action is not ac- 
quired unless the court has jurisdiction over both the subject-matter and the 
person. An objection to jurisdiction over the subject-matter Is a waiver of 
objection to the jurisdiction of the person, while an objection to the juris- 
diction of the person Is a waiver of nothing." 

In Handy v. Insurance Co., 37 Ohio St 366, where a foreign In- 
surance Company made défendant flled a motion to dismiss the ac- 
tion for the reason that the court had no jurisdiction of the case 
because it appeared from the pétition on file that the défendant was 
a foreign insurance company, and that no part of the alleged cause 
of action arose in the state, it was held "that the filing of such 
motion was a Toluntary appearance in the action, and the waiver 
of any defect in the service of summons." 

The rule, in other words, is this: that where a défendant cornes 
into court for any purpose, if he intends to object to the court's 
jurisdiction of his person, he must first make that objection, and 
limit his appearance accordingly. If he appears for any other pur- 
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pose, without making this objection, he bas waived ît. Now, it 
is ttue that the filing of a pétition for removal is in a certain sensé 
a proceeding directed to tlîe jurisdiction of the court. It is not 
strictly an objection to tbe jurisdiction of the court over the subject- 
matter, because, if tlie state court bas no jurisdiction over ttie sub- 
ject-matter, tbe fédéral court, by removal, can obtain none. Sucb 
a peitition prima facie assumes tbe jurisdiction of tbe state court, 
and tbe existence of a real controversy, and merely asks a cbange 
of venue to anotber forum on grounds dépendent on tbe constitu- 
tion and tbe laws of tbe United States. If tbe pétition for re- 
moval can be likened to an objection to tbe jurisdiction at ail, 
bowever, it is analogous, not to an objection to tbe jurisdiction of tbe 
person, but to tbat of tbe subject-matter. It tberefore follows tbat 
an appearance to flle a pétition for removal, not limited in any way, 
waives ail objections to jurisdiction over tbe person. 

It is not necessary for us to discuss wbetber, under tbe act of 
1789, it was possible in any way to limit tbe effect of tbe appearance 
by a pétition for removal, because we are convinced tbat tbe sixtb 
section of tbe act of 1875, quoted above, permits it. Tbat section 
directs tbe fédéral court to proceed as if tbe same proceeding bad 
been taken before it as bad been taken in tbe state court prior to its 
removal. Tbis certainly requires tbat any motion undisposed of at 
tbe time of tbe removal sbould stand for bearing before tbe circuit 
court as it would bave stood before tbe state court if no removal bad 
taken place. Tberefore, if a défendant appears specially in tbe state 
court to move a dismissal for want of proper service, and tben files 
bis pétition for removal, tbe motion niust come on regularly for 
bearing in tbe fédéral court. He does not waive by bis pétition bis 
rigbt to insist on bis motion, because, conceding tbe analogy between 
a pétition for removal and an objection to tbe jurisdiction over tbe 
subject-matter, tbere is no autbority wbicb bolds tbat an objection 
to tbe service by spécial appearance may not be united witb an ob- 
jection to jurisdiction over tbe subject-matter witbout a waiver of 
tbe first objection. Wbile tbis construction of section 6 of tbe act 
of 1875 is not necessary to tbe décision of tbe présent case, it is 
essential in considering tbe autborities upon tbe subject, wbicb are 
in great conflict. 

In tbe following cases it bas been beld tbat a pétition for removal 
was not a gênerai appearance, and tbat tbe plea to tbe jurisdiction 
of tbe person would be entertained in tbe United States court after it 
was filed, tbougb no spécial appearance was entered in tbe state 
court for tbe purpose: Atchison v. Morris, 11 Fed. 585; Small v. 
Montgomery, 17 Fed. 865; Perkins v. Hendrvx, 40 Fed. 657; Clews 
v. Iron Co., 44 Fed. 31; Bentlif v. Finance Co., Id. 667; O'Donnell v. 
Railroad Co., 49 Fed. 689; Ahlbauser v. Butler, 50 Fed. 706. 

In tbe following ce ses, wbere tbere was a spécial appearance to 
plead to tbe jurisdiction over tbe person, followed by a pétition for 
removal, it waa béld tbat tbe plea to tbe jurisdiction could be enter- 
tained in tbe fédéral court: Parrott v. Insurance Co., 5 Fed. 391; 
Blair v. Turtle, Id. 394-398; Elgin Canning Co. v. Atcbison, T. & 
S. F. R. Co., 24 Fed. 866; Kaufifman v. Kennedy, 25 Fed. 785; Miner 
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V. Mai-kham, 28 Fed. 387; Golden v. Moming News, 42 Ped. 112; 
Reifsnider v. Publîshing Co., 45 Fed. 433; Forrest v. Eailroad Co., 
47 Fed. 1; Kichmond V. Brookings, 48 Fed. 241; Brooks v. Dun, 51 
Fed. 140; Morris v. Graham, Id. 53; McGillen t. Claflin, 52 Fed. 657. 
The last case contains quite an elaborate and satisfactory discussion 
of the question by Judge Riclîs. 

In the following cases it has been held that a pétition for removal 
in the absence of a spécial appearance to plead to the jurisdiction 
in the state court was a gênerai appearance, which waived ail subsé- 
quent objection on that account: Edwards v. Insurance Co., 20 Fed. 
452; Tallman v. Eailroad Co., 45 Fed. 15G; ïïinds v. Keith, 6 C. C. A. 
231, 57 Fed. 10, — a décision by the circuit court of appeals of the 
Fifth circuit; Construction Co. v. Simon, 53 Fed. 6; Caskey v. Cheno- 
weth, 10 C. C. A. 605, G2 Fed. 712. 

Construction Co. t. Simon is a vigorous décision by Mr. Justice 
Jackson, taking the same view of the act of 1875 and 1887 which was 
taken by Mr. Justice Curtis of the act of 1789. 

In Schwab v. Mabley, 47 Mich. 512, 11 N. W. 294, the suprême court 
of Michigan held that the filing of a pétition in a state court for re- 
moval to a fédéral court was not a gênerai appearance in the state 
court, if the pétition was denied, though the court concèdes that, 
if the case had been actually remored to the fédéral court, the effect 
would hâve been to enter the gênerai appearance there. The reason- 
ing of the court is not entirely to be reconciled with the view we hâve 
above taken, though its conclusion is not différent. Moreover, what 
the nature of a pétition for removal is, and whether it is a waiver of 
the iright of défendant to object to the jurisdiction of the fédéral 
court over the person, are really questions of fédéral practice, and 
must be deterTuined by usas such, and without regard to the practice 
in the particular state in which the removal is effected. We should 
not feel bound, therefore, to accept without question the view of the 
suprême court of Michigan as to the effect of the pétition for removal 
on the jurisdiction of the fédéral court. 

The resuit of what has been said is that in the case before us the 
appearance of the défendant company to file its pétition for removal 
effected a gênerai appearance, and it was too late, af ter such removal 
had been perfected for it in the circuit court below, to attempt to 
plead that that court had not personal jurisdiction over the company 
by virtue of the process issued. 

Corning now to examine the assignments of error, we think the évi- 
dence that Thompson had been intoxicated, and, as a resuit of that 
intoxication, had negligently caused a similar accident some weeks 
before, was entirely compétent in view of the fact that his conduct 
had been reported by Heiler to Henderson, who had the power of 
employment and discharge, and in that, of course, represented the 
company. It is the master's duty to use due care to employ only 
compétent, careful, and skillful workmen, and any person to whom 
he delegates this duty is his représentative, and for his négligence 
the master is responsible, and cannot escape liability by pleading 
the fellow-servant doctrine. It has no application to such a case. 
Bailway Co. v. McDaniels, 107 U. S. 454, 2 Sup. Ct. 932. 
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Henderson' reply to Heîler's complaint concerning Thompson: 
"What of it? If TÎiompson should kfll three or four Polacks there 
is enough of them yet," — ^was compétent as res gestae. Henderson 
was tlie représentative of the company in the employment and dis- 
charge of men, and his reply was in the course of his duty. It is 
true that, if spoken in eamest, it indicated a wanton reeklessness on 
his part with référence to the discharge of his duty whlch the com- 
pany might not be responsible for; but no claim was made for 
exemplary or punitive damages, and no charge asked by the défend- 
ant to prevent the jury from returning them. Because the manner 
in which a servant discharges the duty of his master has éléments 
of malice in it for which the master cannot be mulcted in punitive 
damages, we cannot hold that the circumstances tending to show 
whether the duty was discharged or not are incompétent évidence. 
The danger of unjustly increasing the damages against the company, 
because those circumstances may also show malice on the part of the 
employé, must be avoided by proper instructions from the court. 

With référence to the release, we are very clear that the court was 
right in charging the jury to disregard it. Ail the évidence in the 
case showed that no money was paid, and no employment tendered or 
received, to fulflll the recited considération of the release. In the 
absence of any considération, the release could not, of course, con- 
stitute a bar to the action. It is true that a seal imports considéra- 
tion, but by section 7520 of Howell's Aunotated Statutes of Michigan 
it is only presumptive évidence, and may be rebutted. Green v. 
Langdon, 28 Mich. 221-225. As the évidence hère conclusively es- 
tablished that there was no considération, the seal had no effect. 

The instructions asked by the défendant were each of them, in 
effect, that the jury should be instructed to bring in a verdict for the 
défendant. They were rightly refused. There was évidence to 
show that the accident occurred through the négligence of Thompson, 
the brakeman. There was évidence tending to show that in his con- 
duct some three weeks before he had shown a drunken reeklessness, 
resulting in a similar accident, and that this was reported to the 
ofQcer of the company whose duty it was to employ and discharge 
persons in the position of Thompson. It was for the jury to say 
whether the information thus conveyed should hâve led a careful, 
prudent employer of men to discharge him. We certainly cannot 
say that there was not évidence sufQcient to justify a submission of 
this issue to the jury. 

This covers ail the assignments of error that ,we deem at ail ma- 
terial, and leads to an afflrmance of the judgment, with costs. 



BALTIMORE & O. K. CO. v. CAMP. 

(Circuit Court of Appeals, Slxth Circuit. February 5, 18950 

Na 194. 
1. Evidence— Négligence. 

In an action against a rajlroad company for Personal Injuries resulting 
from the négligence of a telegraph operator In Its employ, one of the 
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Issues was as to the négligence ot the company In employlng such oper- 
ator, when he was known to be incompétent and careless, or wlien liis 
incompetency and carelessness might, witli reasonable diligence, hâve been 
ascertained. Held, that it was compétent to show that such operator had 
been suspended a few months before for going to sleep while on duty, 
and also to "show what the operator's expérience had been wlth other 
rallroads. 
2. Fellow- Servants— Train Dispatchbr and Enginbeb. 

A train dispatcher, who bas complète control of the movements of ail 
trains on a division of a railroad, is not a fellow servant of the engineer 
of a train numing on such division, either at common law, or under the 
Btatute (Act April 2, 1890, § 3) of Ohio providing that every person in 
the employ of a railroad company, actually having power or authority to 
direct or control any other employé, is not a fellow servant, but a supe- 
l'ior, of such other employé. 

8. Samk— Telegbaph Opbratok and Enginebk. 

A telegraph operator at a station on the Une of a railroad, whose duty 
it Is to receive télégraphie orders relative to the movements of trains 
from the train dispatcher at another place, and communicate them to the 
engineers and conductors of trains at his station, is not the superior, but 
the fellow servant, of the engineer of a train on such railroad, both at 
common law and under the statute (Act April 2, 1890, § 3) of Ohio. 

In Error to the Circuit Court of the United States for the Eastem 
Division of the Southern District of Ohio. 

This was an action by John P. Camp against the Baltimore & Ohio 
Eaiiroad Company to recover damages for personal injuries. On 
the trial in the circuit court a verdict and judgment were given for 
the plaintiff. Défendant brings error. 

John P. Camp, while engaged as a locomotive engineer of the Baltimore & 
Ohio Railroad Company, was seriously injured In a collision between two 
of its freight trains at a point about six miles east of Black Hand Station, on 
its Central Ohio Division. He brought his action in the Licking county, Ohio, 
common pleas court, against the company, for damages; and the company, 
which is a citizen of Maryland, removed the case to the court below, where, 
after a trial, verdict and judgment were rendered in plaintiff's favor, and 
against the company, for $10,000. This is a proceeding in error to revlew that 
Judgment 

The Central Ohio Division of the Baltimore & Ohio Railroad Company ex- 
tends from Newark, through Zanesville, to Bellaire. The only telegraph sta- 
tion between Newark and Bellaire is Black Hand, which is about 10 miles 
east of Newark and 15 miles west of Zanesville. Oamp's engine was No. 
999, and at the time of the collision was drawing the first section of east- 
bound train No. 28. The west-bound train in the collision was No. 23. No. 
28 was a dally east-bound freight train, due to leave Newark at 9:15 p. m. 
No. 23 was a west-bound freight train, due to arrive at Newark at 5:38 p. m. 
Train No. 47 was a west-bound express passenger train, due to arrive at New- 
ark at 7:15 p. m. On the evening of the collision, trains No. 47 and No. 23 
were several hours late. Camp, as engineer, and his conductor, were directed 
to wait at Newark until the arrivai of No. 47, and then to run as the engine 
of the flrst section of train No. 28, and to carry green signais, Indlcating that 
a train was foUowing from Newark to Bellaire. This was order No. 1,275, 
to the conductor and engineer of No. 28, at Newark. The freight train waited 
at Newark some distance from the station, until train No. 47 came in, some- 
where between 10:45 and 10:50. About the time of the arrivai of train No. 
47, and the departure firom the freight yard at Newark of Camp's train. No. 
28, the train dispatcher sent dispatch No. 1,285 to the engineers and con- 
ductors of the four sections of train No. 23, which was then at Zanesville. 
The dispatch was as foUows: "First 28, engine 999, and flrst, second, thlrd, 
and fourth of 23, engines 986, 962, 988, and 983, will meet at Black Hand." 
This was received by the operator at Black Hand, and acknowledged by him, 
as it was also by the operator at Zanesville, and the conductors and engineers 
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of train 23 at Zanesvîlle, but it was not handed to or recelved by the con- 
ductor and englneer of train No. 28. There is some conflict In the évidence 
as to whether, at the time the dispatch was sent ont, it might not hâve been 
dellvered to the conduetor and engineer o( ti'ain 28 in the Newark yard. At 
the same time a dispatch was sent to the opeiator at Black Hand (No. 1,286), 
of thls character: "Hold flrst and second 28 for orders." The reeelpt of thls 
was acknowledged by the operator, Keelty, at Black Hand. Train No. 2S 
reached Black Hand at 11:31, where it took water, and then whistled for 
the target, which was displaying a red light. The operator at Black Hand 
looked about to see whether he had any orders for train No. 28, and negli- 
gently overlooked the two orders which he had recelved an hour before, to 
hold 28 for orders, and the direction that 28 and 23 would meet at Black 
Hand. Not linding any orders, he withdrew the red signal, and gave the 
white light, which was an indication to the engineer that there were no or- 
ders for him. It therefore became his duty, under his running order, to pro- 
ceed to Bellaire, because, so far as he was informed, the track was clear. 
This was in accordance, too, with the gênerai running rule, A, which provided 
that regular trains moving east hâve absolute right of track over regular 
trains moving west, of same or Inferior class. Train No. 23 left Zanesvîlle 
for Black Hand at 11:15 p. m. The collision occurred about 12 o'clock, six 
miles east of Black Hand. Camp was caught between the wheels and the 
boiler, had one foot burned off, so tbat the leg had to be amputated, and 
was otherwise injured. 

Rule 225 of the régulations of the défendant company provides as foUows: 
"Safety demands that aU persous connected with the movement of trains by 
telegraph should use the utmoet care and watchfulness. AU rules regarding 
the same must be strictly observed. Orders must be plaln and explicit, and 
not too long. If not fuUy understood by those to whom addressed, an ex- 
planation wUl be required before slgning them." 

Rule 226 of the défendant company governs the issuing of train orders 
by telegraph, and provides as foUows: "Ail spécial orders, by telegraph or 
otherwise, for the movement of trains, will be glven in writlng, with the date 
on which they were sent, and addressed to the conductors and enginemen of 
each particular section of the trains for which they are intended. They shall 
be wrltten in full, without abbreviations, exeept such as are provided for 
herein." 

Rule 227: "Orders shall be sent and signed by the superintendent, or for 
him by train dlspatchers appointed for that purpose. When issued by train 
dispatcher, he will add his Initial letter to those of superintendent" 

Rule 228: "Only one person at a time wiU be allowed to move trains by 
telegraph on any division or subdivision." 

Rule 257: "When a meeting point is to be made between two trains at a 
certain station, the orders should be sent to said trains to stations on either 
side of the actiial meeting point, and never, when it can possibly be avolded, 
to said meeting point itself. Should it, however, at any time, be absolutely 
necessary to send the orders to the actual meeting point, the train dispatcher 
must see that spécial précautions are adopted to secure safety, by sending 
out flagmen, or otherwise, at said meeting point, as the circumstances may 
require." 

Rule 261: "Ail train dlspatchers or others who may move trains by spécial 
order are cautioned to use the utmost care in ail their work. Do not let your 
anxiety to hasten the movement of trains induce you to take any risks. When 
you change ofC with each other, take great pains to make sure that the man 
who Is about to assume charge fuUy understands the position of trains, and 
the character of thelr orders. In ail cases, give him a full, written state- 
ment, showing the exact situation." 

Rule 264: "An order to be sent to two or more offices must be transmitted 
simultaneously to as many as practicable. The several addresses must be in 
the order of superiority of rights of trains, and each office will take only its 
proper address. When not sent simultaneously to ail, the order must be sent 
first for the train having the superior right of track." 

Rule 265: "When an order bas been transmitted, preceded by the signal 
'31,' operators receiving it must, unless otherwise dlrected, repeat it back at 
once from the manlfold copy, and in the succession in which thelr several 
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•oflaces hâve been axidressed. Each operator repeatlng must observe whethèr 
the others repeat correctly. After the order bas been repeated correctly by 
tlie operators required at the time to repeat it, the response, 'O. K.,' author- 
ized by the train diapatcher, will be sent simultaneously to as many as prac- 
ticable, naming each olBee. Each operator must write this on the order at 
the tlme, and then reply, '1 i O. K.,' with his individual and office signal. 
Those ta whom the order is addressed must then sign their names to the éopy 
of the order to be retained by the operator, and he will send their signatures 
to the superintendent. The response, 'Complète,' the exact time, and the su- 
perintendent's initiais will then be given, when authorized by the train dis- 
patcher. Each operator receiving this response will then write on each copy 
the word 'Complète,' the time, and his last name In full, and will then deliver 
a copy to each person included in the address, and each must read his copy 
aloud to the operator." 

Rule 263: "For an order preceded by the signal '31,' 'Complète' must not be 
given to the order for delivery to a train of inferior right until 'O. K.' has 
been given to and acknowledged by the operator who reçoives the order for 
the train of superlor right. ïhe signature of the conductor, engineman, and 
pilot of the train of superior right ,must be taken to the order, and 'Complète' 
given before the train of inferior right is allowed to act on it: provided, how- 
ever, in cases of great emergency, and the conditions favorable, a train of a 
superior right can be held through the agent and operator, and one or more 
reliable employés. In addition thereto, torpedoes must be placed on the rail, 
and the dispatcher notifled that the torpedoes are thus placed, and ail sig- 
nais ont. This notice to the dispatcher that torpedoes and signais are ont 
must be made as follows: 'There is one torpédo on each rail, and ail holding 
signais are out.' No letter or character wUl be allowed to communlcate the 
above. 

"After 'O. K.' has been given and acknowledged, and before 'Complète' has 
been given, the order must be treated as a holding order for the train ad- 
dressed, but must not be otherwise acted on until 'Complète' has been given. 

"It must be understood, in explanation of the foregoing paragraph, that 
after 'O. K.' has been given and acknowledged the train is held for ordei-s, 
but will not use the order until 'Complète' is given. In other words, the in- 
ferior train will not be moved against the superior train until 'Complète' is 
given the superior train." 

In this case, if rule 257 had been foUowed, train No. 28 would hâve received 
orders to stop at Black Hand before leaving Newark, as train No. 23 re- 
ceived orders at Zanesville to stop at Black Hand. In this case, however, 
the orders were sent to the actual meeting point, but the train dispatcher did 
not see that spécial précautions were adopted to procure safety, by sending 
out flagmen, or otherwise, at the meeting point. Train No. 28, by the rules 
of the Company, running east, had superior right over train No. 23, of the 
same class, going west. By virtue of rule 266, the order to stop at Black 
Hand should flrst hâve been received by train No. 28, and should hâve been 
made complète by the offlcers of that train before train 23 was allowed to act 
on it. The rule, however, has the exception that in case of great emergencies, 
and in favorable conditions, train 28 could be held through the agent and 
operator, and one or more reliable employés, by whom torpedoes should be 
placed on the track, and the dispatcher should be notifled that the torpedoes 
are thus placed, and ail signais out. But in such a case the infedor train is 
not to be moved against the superior train until the officers of the siiperior 
train hâve been notifled, and "Complète" marked on their dispatch. There 
was some évidence tending to show that it had been the custom not to live 
rigidly up to the rules, in this respect, and that Camp had acted on similar 
orders before without the précautions enjoined by the rules. The operator 
at Black Hand, whose name was Keelty, was a boy of 18 years of âge, and, 
some 10 months before the collision, had been employed by the railroad Com- 
pany, and, after 4 months' service as night operator at Glencoe station, 
was suspended indeflnitely for going to sleep, because he stopped a fast ex- 
press train, and did not give it the white signal in response to its whistle. 
He was then ofC for 10 days, and was again appointed by Kimball, the di- 
vision gênerai operator, who had the authority to hire telegraph operators 
for the railway company, and was employed again by the same person for day 
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work at Glencoe. He was then discharged as day operator for quarreling 
wlth an employé. He then applled for work on the Pan Handle road, and 
was examined as telegraph operator by the offlcers of that road. He did not 
get his certiflcate, because of a def ect in his left eye, and was dlseharged after 
three weeks' employaient by that company. He was then employed by the 
Oleveland, Canton & Southern Eallroad Company, but had trouble with the 
train dispatcher, and was discharged. He was then again re-employed by 
Kimball for the Baltimore & Ohio Company, and worked two nights at Utica, 
on that road. He was then called by telegram from Kimball to Newark, who 
sent him from there to Black Hand to do night work. He reached Black 
Hand at 1 o'clock In the afternoon of the 27th of September, and the coUlsioa 
oceurred that night. When Kimball sent Keelty to Glencoe, a month before 
the collision, he told him "to stay awake and attend to his business," or some- 
thing like that. Kimball testifled that he had put Keelty through an exam- 
Ination, and determined that he was a compétent and safe man to handle 
ti'aln work, though he sald nothing to contradict the facts above stated. 

The ayerment of the pétition was as follows: "That said collision and in- 
jury was caused by the carelessness and négligence of said telegraph operator 
at Black Hand, whose name is Keelty, in failing to notlfy said plaintiff and 
the conductor of the first section of train 28 to stop at Black Hand, ànd in 
failing to stop said train 28 at that point, and also by the carelessness and 
négligence of the officers and agents aforesaid of the défendant [referrlng to 
superintendent, train master, or train dispatcher], in failing to give said plain- 
tiff any notice or order to wait at Black Hand for train 23, and meet said 
train 23 at that point, and in failing to hâve train 28 stopped at Black Hand; 
and also by the carelessness and négligence of said offlcers and agents afore- 
said in appointing a meeting point for said trains at said time and place, and 
in failing to give proper notice to the conductors and engineers of said trains, 
thereof, and in ordering and permitting said train 23 to leave Zanesville to 
mn westward to Black Hand to meet train 28. And plaintifC further avers 
that said défendant negUgently and carelessly employed and kept in its 
employment at said time, as such telegraph operator at Black Hand, said 
Keelty; belng then and there a careless, négligent, inexperienced, incompé- 
tent person, and whoUy unflt for the position of telegraph operator at that 
point." 

At the close of the évidence the défendant requested the court to charge 
the jury as follows: "Upon the pleadings and the testimony in this case, 
the plaintiff is not entitled to a verdict, and you wlll therefore retiu-n a verdict 
for the défendant." Second. "The plaintiff, John P. Camp, and the telegraph 
operator at Black Hand, Francis ï. Keelty, were at the time of this acci- 
dent fellow servants of a common master; and the plaintiff cannot reeover 
in this case for any négligence of the sald telegraph operator, producing the 
collision in which the plaintiff recelved the injuries complalned of in this 
case." Thlrd. "The train dispatcher, Baird, who made the order over the in- 
itial signature of the superintendent of the road for the movement of thèse 
trains which collided, and which produced the injury complalned of in this 
case, and tiie plaintiff, John P. Camp, were, at the time of this accident, fel- 
low servants of a common master; and the plaintiff cannot recover in this 
case by reason of any négligence of the said train dispatcher." Thèse three 
charges the court refused to give, and the défendant excepted. Parts of the 
charge which the court did give, to which the défendant objected and ex- 
cepted, are as follows: "Now, If Keelty at that time occupied such a posi- 
tion under the défendant company that he could direct or control Camp, or 
direct and control the men on that train, then he was not, under this statute, 
the fellow servant of Camp, but his superior,— the représentative of the com- 
pany; and the company is responsible for whatever injury was caused by his 
négligence, or fallure to do his duty." "The order to train No. 23 was to 
proceed westward. The order to the operator at Black Hand was to detain 
No. 28, and that No. 23 would meet and pass at that point. The testimony 
is that upon that order It was the duty of the operator at Black Hand to dis- 
play the red light. The resuit of so dolng would be, accordlng to ail the tes- 
timony in the case, to stop train No. 28. That train could not pass that sta- 
tion (I mean if the conductor and the engineer obeyed the rules of the 
company) so long as the red light was displayed. Whether Keelty had power 
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to direct the train has Deen argued upon the question what was the effect of 
changlng the red llght to the whlte light, but I think that does not go back 
far enough. His duty under that order was to dlsplay the red light, and keep 
it displayed. According to ail the évidence, that was a stop order, and would 
hâve had the effect to stop the train. Indeed, the wltness called (Mr. Cos- 
tello) from the Hocking Valley road, when put upon the stand for the défense, 
testlfied that the order sent to Black Hand was just as good as a 'do not' or- 
der, or as an order. In terms, to stop and wait for orders, because it would 
effect the same purpose. How? Because it required Keelty to hold the 
train. Now, I can see no escape from the conclusion that Keelty was vested 
wlth the authority, and that he had the power, to direct train No. 28 in that 
respect. And if he had either the power without the authority, the actual 
power, or had the authority, or if he had both, the case, in my judgment, and 
I 80 charge you, cornes wlthin the opération of the third section of the act 
of April 2, 1890; and Keelty was the superior offlcer, and the company is re- 
sponsible for Keelty's neglect. Therefore, gentlemen, if you flnd the fact to 
be as it is claimed for the plaintiff, I say to you, as a matter of law, that 
Keelty was not the fellow servant of Camp. He was his superior, and the 
Company is responsible for any damages resulting." 

The act of April 2, 1890, referred to by the court in the precedlng charge, 
was an act, the title to which reads as foUows: "For the protection and re- 
lief of railroad employés; forbidding certain rules, régulations, contracts and 
agreements, and declaring them unlawful; declaring it unlawful to use cars 
or locomotives wMcn are defective, or defective machinery or attachments 
thereto belonging, and declaring such corporation liable in certain cases, for 
injuries recelved by Its servants and employés on account of the carelessness 
or négligence of a fellow servant or employé." The first section makes it 
unlawful for any railroad company to require any of its employés to agrée In 
advance to hold the corporation harmless for any injury he may sustain, which 
he otherwise might recover damages for from the company. Itf orbids the com- 
pany to require any employé to contribute any part of his wages to an asso- 
ciation. It glves him the right, if discharged, to require withln 10 days a 
reason from the company for his discharge, and provides a penalty for the 
violation of the section. Section 2 makes it unlawful for any corporation 
knowingly or negligently to use any defective car or locomotive, and provides 
that, if the employé of such company shall receive any injury on account of 
It, it shall be prima f acie évidence of négligence on the part of the corporation. 
Section 3, .which is the one referred to by the court above, is as folio ws: "That 
in ail actions against the railroad company for personal injury to, or death 
resulting from personal injury, of any person, while in the employ of such 
company, arising from the négligence of such company or any of its officers 
or employés, It shall be held In addition to the liability now existing by law, 
that every person in the employ of such company, actually having power or 
authority to direct or control any other employé of such company, is not the 
fellow servant, but superior of such other employé, also that every person in 
the employ of such company, having charge or control of employés In any sep- 
arate branch or department, shall be held to be the superior and not fellow 
servant of employés in any other branch or department who hâve no power 
to direct or control in the branch or department in which they are employed." 

J. H. Collins, for plaintiff in error. 

K. A. Harrison (S. M. Hunter, of counsel), for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge, after stating tlie case as above, delivered 
the opinion of the court. 

Error is assigned to the ruling of the court below in permitting 
an answer to this question which was put to Keelty, the operator 
whose négligence caused the collision, "Why were you suspended 
indefinitely (that is, before the collision)?" Answer: "I went to 



958 FKDEEAL EEPORTEK, Vol. 65. 

sleep, and stppped a fast train, No. 6." The question ànâ answer 
were plainly relevant The pétition charged that the défendant 
Company was guilty of négligence in the employment of Keelty, 
through whose gross neglect of d^ty the collision occurred, be- 
oause he was careless, négligent, incompétent, and nnflt for duty. 
The pétition does not expressly charge that this négligence of the 
Company caused the accident, but it was evidently inserted in the 
pétition for this purpose. The case below was tried on that as 
one of the issues, and after a verdict and judgment it is too late to 
say that the pétition is inartiûcially drawn. The fact that this 
operator, only a few months before, while on night duty, had gone 
to sleep, and had thereby stopped a train, which it was his duty 
to allow to pass, was most signiâcant évidence upon the issue 
whether the company had been careless or not in his re-employ- 
ment. 

The second assignment of error is that the court ref used to charge 
the jury to retum a verdict for the défendant. In this the court 
was clearly right. Without respect to the question whether Keelty, 
the telegraph operator, could be considered the superior of Camp, 
the engineer, under section 3 of the act of 1890, above quoted, 
there were two other issues upon which the case must hâve been 
submitted to the jury. The flrst was whether the company had 
been négligent in the re-employment of Keelty as night operator 
at Black Hand. The highly-responsible character of the duties 
of a night telegraph operator at a station upon a trunk-line railroad 
is too obvious to need much comment. The great degree of care, 
therefore, which the company must use in the sélection of such 
agents, is also plain. Fidelity, vvatclifulness, ability to stay awake, 
promptness, knowledge of telegraphy, and a proper sensé of respon- 
sibility, should ail be présent in such an agent, and the obligation 
upon the company to make proper inquiries concerning the présence 
or absence of thèse qualities in the person to be selected for the 
position must certainly be recognized by courts and juries alike. It 
has been emphatically recognized by the suprême court of the 
United States in the opinion delivered for that court by Mr. Justice 
Hàrlan in the case of Railway Co. v. McDaniels, 107 U. S. 454, 2 
Sup. et. 932. The trial court in that case charged that the position 
of a telegraph night operator upon a line of road was one of great 
responsibility, the lives of passengers and employés of trains de- 
pending on his skill and fldelity; that the company was under duty 
to exercise "proper and great care" to sélect compétent persons for 
that branch of its service; and that the défendant was chargeable 
with notice of ail facts concerning the fitness of such employés, 
which by reasonable diligence they might hâve known. This 
charge was objected to because the court used the expression 
"proper and great care," instead of "ordinary care," and for other 
reasons. The suprême court held that the objections were not well 
taken. It follows from this case that it was compétent for the 
plaintiff to show the entire record of Keelty as a telegraph operator, 
whether the facts were actually known to the défendant company 
or not, because if they were facts of such a character that the de- 
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fendant company might, by reasonatle diligence, hâve known them 
(which was a question for the jury), then it ouglit to bave known 
them. We therefore think that it waa compétent to show what 
Keelty's expérience had been with the Pennsylvania Company and 
other railroads, because it was for the jury to say whether such 
f acts might not hâve been known by the Baltimore & Ohio Eailroad 
Company, had they made proper inquiry. We are convinced, from 
an «xamination of the évidence, that it was ample for submission 
to the jury upon the issue whether the company had not been 
négligent in continuing Keelty in their employ as a night operator, 
— a boy of 18 years of âge, — who, within a few months before the 
accident, had gone to sleep on duty. A yerdict based on such évi- 
dence against a railway company, and the other circumstances 
hère shown, a court would not be justifled in setting aside. 

Another issue which it was the duty of the court below to submit 
to the jury was the question whether the train dispatcher had not 
been guilty of négligence in the orders which he gave for the 
movements of the two colliding trains, No. 28 and No. 23. The 
train dispatcher, by the évidence in this case, had complète control 
for eight hours of the movement of ail trains. He sent his dis- 
patches in the name of, and in the stead of, the superintendent, 
who was absent from the oflQce, and he was therefore at the head 
of the division for the opération of trains. It needs no argument 
to show that he was the superior of the engineer and conductor of 
train No. 28, within the third section of the act of April 2, 1890, 
quoted above, and that under that act the railroad company was 
liable for his négligence. More than this, we do not doubt that 
a train dispatcher is a représentative of the company, within the 
rule of the common law, as expounded by the suprême court of the 
United States in the case of Railroad Co. v. Baugh, 149 U. S. 369, 
13 Sup. et. 914. He represents the company for two reasons — First, 
because he is pro tempore in suprême control of a distinct depart- 
ment of the railroad, namely, the running department of the com- 
pany for his division; and, second, because the work which he is 
called upon to do is in the discharge of a positive duty owed by ' 
the company to its employés. By the train dispatcher's authority 
to sign the superintendent's name to his télégraphie orders which 
control the operating department of his division, he becomes the 
superintending officer of his division ; and as was said by Mr. 
Justice Field in the Ross Case (5 Sup. Ot. 184), of the conductor, 
unless he is the représentative of the company it has no représenta- 
tive in charge of the opération of trains. 

Again the railway company is bound to provide gênerai rules 
and gênerai time-tables for the reasonably safe opération of its 
railway System, and aiso rules applicable to ail emergencies likely 
to arise. It is inévitable that at times, and in sudden exigencies, 
the gênerai time-table must be set aside. It then becomes the 
duty of the company to construct a temporary time-table with 
such care and skill that it may be reasonably adapted to secure 
the opération of ail the trains on the road without accident or 
injury to passenger or employé. The person who devises this 
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temporary time-table for th.e company, and issues télégraphie 
orders to carry it ont, is the train dispatcher, He acts, it la 
true, under certain raies, but he is intrusted with a wide discré- 
tion and absolute control. That he is the représentative of the 
company, and not the fellow servant of those required to obey his 
orders, is held by many courts. Hankins v. Railroad Co., 142 N. 
Y. 416, 37 N. E. 466; Dana v. Eailroad Co., 92 N. Y. 639; Sheehan 
V. Railroad Co., 91 N. Y, 342; Slater v. Jewett, 85 N, Y. 62; Dar- 
rigan v, Eailroad Co., 52 Conn. 285; Lewis v. Seifert, 116 Pa. St. 
628, 11 Atl. 514; Hunn v. Eailroad Co., 78 Mich. 513, 44 N. W. 
502; Eailroad Co. v. Barry, 58 Ark. 198, 23 S. W. 1097; Railroad 
Co. V. McLallan, 84 111. 109; Smith v. Eailroad Co., 92 Mo. 359, 4 
S. W. 129; Washbum v. Eailroad Co., 3 Head (Tenn.) 638; Eailroad 
Co. V. Arispe, 5 Tex. Civ. App. 611, 23 S. W. 928, and 24 S. W. 33; 
McKin. Fel. Serv. § 143. 

In this case the rules of the company were certainly ample to 
secure safety in the movement of trains under télégraphie orders. 
Dispatches were required to be sent to trains which were to meet, 
so as to reach each train one station away from the meeting point 
The receipt of thèse dispatches was to be acknowledged by the 
operator and those in charge of the trains affected thereby, before 
the orders were acted on. The east-bound train had, by the rules 
of the company, the right of way, and the west-bound train was not 
to leave, under the orders, sent, until the offlcers of the east-bound 
train had signified their understanding of the orders to the train 
dispatcher. In case of great emergency, it was permitted that 
trains should meet at a point without having received directions 
so to do at préviens stations, but in such cases the train dispatcher 
was required to see to it, by communication with the operator at 
the proposed meeting point, that extra précautions, by torpedoes 
and flagmen, had been taken to stop the trains. It does not appear 
why it was necessary to delay sending ont the dispatch for the 
meeting of train 23 and train 28 until the latter train had left New- 
ark, if, indeed, it had then doue so. There was a conflict as to 
whether, when the dispatch was sent, it might hâve been delivered 
to train 28 at Newark. Indeed, there was little or no évidence 
before the jury to show the emergency which justifled a departure 
from the ordinary rule in this case. But, even if there were, cer- 
tainly no attempt was made to show why the train dispatcher 
had not, in accordance with the rules, insisted on receiving from 
the operator at Black Hand assurance that the extra précautions 
required by the rules — namely, the display of holding signais and 
the use of torpedoes — had been taken. Had he done so, the col- 
lision would not hâve occurred. Ail thèse circumstances were for 
the considération of the jury on the issue whether the company 
was reasonably prudent and careful in the management of its 
trains; its own rules furnishing compétent évidence, as against 
itself, of a proper standard of care. The long acquiescence of the 
engineer in a departure from such rules without objection, if any- 
thing of the kind were shown, would be compétent to prove an as- 
aumption of the additional risk thereby involved, and defeat an 
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action for înjury caused thereby; but a compliance wîth an ex- 
ceptional order varying from the rule, suddenly made, would not 
constitute such acquiescence. On the whole case, we are clearly 
of opinion that the évidence of négligence in the train dispatcher's 
orders was quite enough to support a verdict for défendant. 

The third and fifth assignments of error présent the question 
whether, either under the statute of Ohio or at common law, the 
plaimtifE, Camp, as engineman, and Keelty, the telegraph operator, 
■were fellow servants. The circuit court held that they were not 
fellow servants, by virtue of the Oliio statute. We are not able to 
concur in tliis construction of the statute. In our opinion the tele- 
graph operator has neither power nor authority to direct or control 
the engineer. He is only the médium through whom orders from 
the train dispatcher are communicated to the engineer and the con- 
ductor. He gives notice to the engineer and the conductor. He 
gives notice to the engineer of certain facts, from which the duty of 
the engineer arises, under the raies of the company. The conductor 
is in control of the train, and the engineer and the brakeman are 
his subordinates. Suppose that the conductor sends an order to 
the engineer by the brakeman. Does the brakeman thereby become 
a person actuaJly having power or authority to direct or control the 
engineer? Manifestly not. When a switchman throws a switch, 
and signais to the engineer that he has doue so, is he actually exer- 
cising power or authority to direct or control the engineer? Clearly 
not. The duty of the switchman, in such a cfi.se, is merely to give 
notice to the engineer of the condition of aflairs upon which the 
engineer is required to act. And so the engineer's duty to act upon 
the signal from the telegraph operator does not come from any au- 
thority or power to control reposed in the telegraph operator. The 
authority or control is in the train dispatcher, who gives the order, 
not in the mère transmitter of it. When there is no order, but the 
telegraph operator conveys by signal, to the engineer, information as 
to the position of other trains, or the condition of the track ahead, 
the operator is the mère register of the fact; a mère notifier; a mère 
giver of information, upon which the engineer, under the rules of the 
company, at once knows his duty, and acts accordingly. In Eail- 
way Co. V. Ranney, 37 Ohio St. 665 (decided before the act of 1890 
became the law), the question was whether an engineer, who gave 
signais by whistles, to the brakeman, to put on and release brakes, 
exercised a power to control and direct the brakeman in the perform- 
ance of liis duties. Judge Mcllvaine (page 671), referring to this 
argument, says: 

"It Is contended that thèse signais are In the nature of orders or com- 
mands, which the engineer is authorized to give to brakemen, which they are 
bound to obey, and hence the relation of superlor and subordinate is cre- 
ated. A majority of the court do not so understand either the purpose or 
effect of the rule. Thèse signais are so named properly, and are intended 
to notify ail concemed of the thing signlfled. They are addressed to the 
conductor as well as brakeman, and it Is the duty of the conductor to see 
that brakemen perform the duty signifled. This duty Is Imposed upon the 
brakemen by force of the rule itself, and not by virtue of any authority 
vested in the engineer over the brakemen. The signal is a mère notice. 
ç-.65F.no.8— 61 
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Tlie rule Is the order of the company to Qie brakem^n, directly. Suppose a 
train is signaled by a station agent, as this train was, to stop for orders. It 
thereby became the duty of tbe conductor, as well as of eacb employé on 
tlie train, to stop for orders; and yet no one oan contend that sucli station 
agent who gives tbe signal is the superior, and the train crew subordinate 
employés of the company, within the meaning of the rule under considéra- 
tion. A variety of signais, nnder a variety of circumstances, are required 
to be given by différent employés of the company, to signify that an occasion 
exlsts for the performance of a particular duty; but It woiild be absurd 
to hold that in each case the employé giving the signal is a superior servant, 
to whom ail others to whom Information Is thus communicated are subordi- 
nated, so that the company would be responsible to them for any act of nég- 
ligence of the employé who gave the signal, whether such négligence was 
in giving the signal, or In the performance of other dutles." 

The same rule was laid down in the case of Railway Co. v. Lewis, 
38 Ohio St 196. 

There is much less ground for holding that a telegraph operator 
has any control or authority over an engineer or a conductor thaii 
there is that the engineer has control over a brakeman. The engi- 
neer exercises discrétion to détermine when the brakes shall be put 
on, and when not. Knowing that his signais are to be acted on by 
the brakeman, and haTing discrétion to give them as he thinks it 
proper, in the running of the train, he may, with some plausibility, 
be said to exercise actual power and authority over the brakeman, 
though, under the décision of the suprême court of Ohio, as we 
hâve seen, this is not the proper view. But a telegraph operator, 
in giving notice to an ^engineer of a train about to pass, has no dis- 
crétion whatever. He gives the exact notice which the train dis- 
patcher orders him to give, and no other. He exercises no discré- 
tion. He is a mère messenger boy. He is the vehicle by which 
the order ia carriedi 

But it is said that, while this might otherwise be a reasonable 
and proper construction of the statute, there is a clause in section 
3 which imposes upon the court the duty of giving to the words, 
"actually having power or authority to direct and control," a mean- 
ing they do not usually hâve. The important words of section 3 
are: 

"It shall be held In addition to the liabillty now existing by law, that every 
person In the employ of such company, actually having power or authority 
to direct or control any other employé of such company, is not the fellow 
servant, but superior of such other employé, also that every person in the 
employ of such company having charge or control of employés in any sepa- 
rate branch or department, shall be held to be the superior and not fellow 
servants of employés in any other branch or department who hâve no power 
to direct or control in the branch or department in which they are em- 
ployed." 

The argument is that because, by the décisions of the suprême 
court of Ohio préviens to the passage of this act, where one employé 
actually had power or authority to direct or control another em- 
ployé, the two were not fellow servants, and the master was liable 
for the négligence of the superior, therefore the court must now 
strain the meaning of the words, "actually having power or au- 
thority to direct or control," so as to give them a wider effect than 
the then prevailing rule of liability, and so satisfy the législative 
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Intent expressed in the words, "in addition to tlie liability now ex- 
isting by law." From tliis necessity for a strained construction, the 
court is urged to hold that mère médiums of communicating orders, 
mère signal givers, mère registers of facts, exercise actual power 
and authority to direct and control tlie persons to wliom it is merely 
tlieir duty to communicate information or orders issued by others. 
It is true tliat, in the construction of a statute, it is the duty of the 
court, when it can, to give effect and meaning to every clause and 
part of it. It is also trué that, before the passage of the act, it 
was uniformly held by state courts of Ohio that any person in the 
employ of a railroad company or other master, actually having 
power or authority to direct or control any other employa of the 
same master, was his superior, and that the master was liable 
for injury to the inferior caused by the négligence of such superior. 
This has been the holding since the décision of Railroad Co. v. Stev- 
ens, 20 Ohio, 415, as will be seen by référence to the following cases: 
Railroad Co. v. Keary, 3 Ohio St. 201; Railroad Co. v. Barber, 5 
Ohio St 541; Whaalen v Railroad Co., 8 Ohio St 249; Manville v. 
Railroad Co., 11 Ohio St. 417; Railway Co. v. Devinney, 17 Ohio 
St. 197; Stone Co. v. Kraft, 31 Ohio St. 287; Railwav Co. v. Lewis, 
33 Ohio St. 196; Railway Co. v. Lavalley, 36 Ohio St 221; Railway 
Co. V. Ranney, 37 Ohio St. 665; Diek v. Railroad Co., 38 Ohio St. 
389; Railway Co. v. Spangler, 44 Ohio St. 471, 8 N. E. 467; Alex- 
ander v. Pennsylvania Co., 48 Ohio St. 623, 631, 30 N. E. 69. But 
the words, "in addition to the liability now existing by law," can 
hâve no eiïect to pervert the ordinary meaning of language. Courts 
are not compelled to stultify themselves for the purpose of recon- 
ciling inexplicable inconsistencies of législatures; nor in this case 
is it necessary for the court to do so. The second provision in sec- 
tion 3, namely, that the superior in one branch or department shall 
not be the fellow servant of a subordinate in another branch, does 
add to the liability of the railway companies under the décisions 
of the Ohio courts, as they were at the time of the passage of this 
act. In Railway Co. v. Devinney, 17 Ohio St. 197, it was held that 
a company was not liable to a brakeman on one of its trains, for in- 
juries sustained by him in a collision occurring by reason of the 
négligence of the conductor of the other train, because such con- 
ductor and brakeman were fellow servants. And this was the hold- 
ing until was passed the statute now under investigation, whereby 
the company becomes liable to the brakeman for injury by the négli- 
gence of the conductor or engineer of another train. Railroad Co. 
V. Margrat (a décision by the suprême court of Ohio) 37 N. E. 11. 
The words, "in addition to the liability now existing by law," there- 
fore, may be given effect by referring them to this latter provision 
of the section. Taking the parts of the section together, it would 
seem that the flrst clause was introduced as merely declaratory of 
the law then existing, for the purpose of making fuller and clearer 
the meaning of the législature with référence to the second clause. 
In commenting on the flrst clause, and the alleged implication in the 
statute tliat it increased the liability of railroad companies, Judge 
Bradbury, in delivering the opinion in Railroad Co. v. Margrat, said; 
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"The remedy was so complète, where the relation of superlor and sub- 
ordlnate actually exlated, that the statute hère could hâve Httle or no opéra- 
tion. Still it may be sald that the statute makes the rules of Itabllity of 
certain and unlversal application, denying any exception to Its opération, 
wherever ths relation of subordlnate and superlor exlst, and the subordinate 
is injured by the négligence of the superlor whlle engagea In the common 
service." 

There is no suggestion in this by the court that the words, "ac- 
tually haying power and authority to direct or control," do not 
describe a relation in which one is the "superior" and the other 
the "subordinate," withîn the ordinary meaning of those terms. It 
seems too plain for further argument that the conductor and the 
engineer are not subordinates of the telegraph operator, within the 
statute. 

Second, it is argued that, even if this be true, the telegraph oper- 
ator is nevertheless not a fellow servant of the conductor and 
engineer, within the common-law rule. We think he is. He and 
the engineer and the conductor work together, at the same time 
and place, for a common employer, with an immédiate common ob- 
ject, namely, the proper mnning of trains. It is essential, in the 
operating department of a railroad company, that there should be 
provision for communicating to those in charge of différent trains 
the whereabouts of other trains, to avoid collision. This informa- 
tion is given by means of the gênerai time-table and gênerai rules 
for the running of trains with référence to each other, which the 
employés in charge of each train are obliged implicitly to obey. 
But it often happens that the gênerai time-table must be varied 
from, and thèse variations must be communicated to those in charge 
of trains. This is effected usually by télégraphie orders from the 
superintendent or the train dispatcher, who has suprême control 
of the running of trains. The information is also communicated 
by means of flagmen, by means of torpedoes, by red lights and green 
lights upon trains, by the block-signal System, and in other ways. 
The subordinate employés, whose duty it is to transmit the orders 
of the offlcer in control, or to give information as to the présence 
of trains upon any part of the track, without spécial orders, are en- 
gaged at the same time and place with the persons operating the 
train, in a common employment, having an immédiate, common ob- 
ject, namely, that of the running of trains, and therefore are fellow 
servants. The man who makes the signal at the station to the 
engineer on the approaching train to stop is as much engaged in 
the running and opération of that train as the flagman sent out 
ahead to signal the condition of a switch. Neither exercises the 
discrétion or the judgment or the control of the master, but each 
contributes his part to the safe running of the train. There can 
be no séparation of the signal department and the operating depart- 
ment, for the employés engaged upon the train, in the actual, man- 
ual opération of the train, are expected to be part of the signal de- 
partment of the company. The man who puts out the green light 
at the back of the train, to indicate that a train is following, com- 
municates to every station agent, every conductor, and every en- 
gineer, who sees it, knowledge upon which they, each of them. 
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must axît, and yet it can kardly be said that the brakeman, in 
displaying this green light, is acting in a différent department 
from the man who opens and closes tbe throttle valve of tlie en- 
gine. The principles which must govern in this case were first 
announeed by the suprême court of the United Statea in Randall v. 
Eailroad Co., 109 U. S. 478, 3 Sup. Ct. 322. In that case a brake- 
man working a switch for his train on one track in the railroad yard 
was injured by the négligence of the engineman of another train, in 
driving his engine too fast, and in not giving due notice of its ap- 
proach. It was held that the two were fellow servants. Said Mr. 
Justice Gray, delivering the opinion of the court: 

"They are employed and paid by the same master. Tlie dutles of the two 
bring them to work at the same place at the same time, so that the négli- 
gence of the one In doing his work may Injure the other in doing his work. 
Their separate services hâve an immédiate, common object in the moving of 
the trains. Nelther works under the orders or control of the other. Each, 
D5 entering Into his contract of service, takes the risk of the négligence of 
the other in performing his service; and neither can maintain an action for 
an Injury caused by such négligence against the corporation, their common 
master." 

Every word of this passage bas application to the relation ex- 
isting between the engineman of a train and a telegraph operator 
charged with the duty of signaling the engineman. Among the 
cases cited by Mr. Justice Gray is that of Slater v. Jewett, 85 N. 
Y. 62, where it was expressly held by the court of appeals of New 
York that a telegraph operator and a flreman upon an engine 
were fellow servants, so that the flreman could not hold the rail- 
way Company liable for an injury caused by the négligence of the 
telegraph operator in transmitting a dispatch giving orders to the 
en^ineer. ' 

In Ste'amship Oo. v. Merchant, 133 U. S. 375, 10 Sup. Ct. 397, the 
stewardess of the steamship was injured by leaning against the 
rail, which had not been properly replaced by the porter and car- 
penter of the ship, who had had occasion to remove it and put it back. 
The contention was that the carpenter was in the deck department, 
and that the stewardess was in the steward's department, and that, 
therefore, neither was the fellow servant of the other; but the 
suprême court refused to take this view, and held that they were 
fellow servants. Said Mr. Justice Blatchford: 

"The carpenter had no authorlty over the plaintiff, nor had the porter. Thèy 
and the plaintifC had ail signed the shipping articles; and the division into 
departments was one evidently for the convenience of administration on the 
vessel, and did not hâve the efCect of causing the porter and the carpenter 
not to be fellow servants. * • * There was nothing in the employment 
or service of the carpenter or the porter which made either of them any more 
the représentative of the défendant than the employment and service of the 
stewardess made her such représentative." 

The latest case on the subject is that of Railroad Co. v. Hambly, 
154 U. S. 349, 14 Sup. Ct. 983, in which it was held that a common 
day laborer in the employ of a railroad company, while working 
for the company under the order and direction of a section boss or 
foreman, on a culvert of the line of the company's road, was a fel- 
low servant of the conductor and engineer of a passenger train, and 
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could not recover of the Company for an injury sHstained through 
the négligence of sucli conductor and engineer. After referring to 
the case of Bailway Oo. v. Eoss, 112 U. S. 377, 5 Sup. Ct. 184, and 
Railroad Go. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, Mr. Justice 
Brown, speaking for the court, said: 

"Neither of thèse cases, however, is applicable hère, since they Involved the 
question of 'subordination' of fellow servants, and not of 'différent depart- 
ments.' Of both classes of cases, however, the same observation may be 
made, viz. that to hold the principal liable whenever there are gradations of 
ranlî between the person receiving and the person causing the Injury, or when- 
ever they are employed in différent departments of the same gênerai service, 
would resuit in frittering away the whole doctrine of fellow service. Cases 
arising between persons engaged together in the same identical service, as, 
for instance, between bralsemen of the same train, or two seamen of equal 
ranlc in the same ship, are comparatively rare. In a large majority of cases 
there is some distinction, elther in respect to grade of service, or in the nature 
of their employments. Courts, however, hâve been reluctant to recognize 
thèse distinctions, unless the superiority of the person causing the injury was 
sueh as to put him rather in the category of principal than of agent, as, for 
example, the superintendent of a factory or railway, and the employments 
were so far différent that, although paid by the same master, the two serv- 
ants were brought no further in contact with each other than as if they had 
been employed by différent principals. We thinli this case Is indlstinguish- 
able in principle from Randall's Case, which was decided in 1883, and bas 
been accepted as a sound exposition of the law for over ten years, and that, 
unless we are prepared to overrule that case, the third question certified must 
be answered in the affirmative. The authorities in favor of the proposition 
there laid down are feimply overwhelming," 

In this court we hare had a phase of the question now before 
us, in the case of Railway Co. v. Clark, 6 C. C. A. 281, 57 Ped. 125. 
There an engineer was injured by the failure of a telegraph operator 
to signal to him that a train had passed less than 10 minutes in ad- 
vahce of him; and we held that where, as in that case, the telegraph 
operator was acting merely as a station agent or switchman, to 
signal to the engineer facts within his own observation, lie was, 
under the principle of EandalVs Case, a fellow servant of the en- 
gineer. We did not, however, décide in that case — because it was 
not necessary — that the telegraph operator, in transmitting the 
orders of the train dispatcher, was a fellow servant of the persons 
to whom he communicated those orders; and to that extent the 
Clark Case is not controlling authority hère. But, after giving 
the question full considération, we do not think that any distinc- 
tion can be made between the case where a telegraph operator 
Communicates facts to the engineer, within his own knowledge, and 
that where he transmits orders of the train dispatcher. The ar- 
gument in support of the distinction is this: It is the admitted 
duty of the railroad company to prépare a complète System of 
rules for the running of trains, applicable to ordinary conditions 
and to extraordinary conditions, so far as they can be anticipated, 
adapted to secure safe transportation of employés and passengers. 
This duty includes that of furnishing a gênerai time-table, upon 
which trains may safely run. It is the further duty of the company 
to promulgate the rules and time-table, and to see to it that they 
are brought to the knowledge of their employés engaged in run- 
ning their trains. Whenever the time-table is disregarded, and 
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trains are run upon télégraphie orders, tliis is but tlie estaWishment 
of a temporary time-table by the company. The contention, there- 
fore, is that the company has the same positive duty to see to it 
that its employés operating its trains receive notice of the tempo- 
rary time-table as of the gênerai time-table. and that the négligence 
of the telegraph operato;'s in discharging this duty of the company 
is the négligence of the company, and the fellow-servant rule has 
no application. The link in this chain of argument that will not 
bear the strain of examination is the assumption that, because 
it is the absolute duty of the company to communicate to its em- 
ployés its gênerai time-table, it must hâve the same duty with re- 
spect to a change of time-table in an emergency. The duty of the 
company is to provide gênerai time-tables and gênerai rules, and 
rules for ail possible emergencies, and to communicate thera to its 
employés affected by them, because this is reasonable and possi- 
ble. The circumstances are such, and the time within which the 
communication can be made is so ample, that the company can hâve 
no excuse for failing to make it. But an employé who enters the 
service of a railway company knows that the transmission of a 
temporary change in the time-table, occasioned by an emergency, 
and calling for immédiate action, must be through telegraph oper- 
ators and signalmen, who are stationed along the road, working 
with them, at the same time and place, for the immédiate, common 
object of running trains; and therefore he must be held to assume 
the risk of négligence in those persons thus engaged with them in 
exactly the same work. The only obligation which the company 
can be held to, with respect to the communication of a sudden and 
temporary change in the running times of trains by télégraphie 
order, is that, so far as those who represent the company are con- 
cerned, ail reasonable care shall be taken in transmitting notice 
of the temporary changes. Meeting exactly the same contention 
in Slater v. Jewett, supra, Chief Judge Folger, after fully conced- 
ing the master's duty to see and know that his gênerai time-table 
is brought to the knowledge of his servants who are to square 
their actions to it, said: 

"It Is not true that, on an occasion like this, it Is the duty of the master, 
or a part of his contract, to see to it, as with a Personal sight and touch, 
that notice of a temporary and spécial intei'ference with a gênerai time-table 
cornes to the Intelligent appréhension of ail those whom it is to govern in the 
running of approaching trains. It is utterly impracticable so to do, and a 
brakeman or a fireman on a train knows that it is, as well as any person 
connected with the business. He knows that trains will often and unex- 
pectedly require to be stopped, and that such orders must, from the nature 
of the case, be given through servants skilled in receiving and transmitting 
them. If there is due care and diligence in choosing compétent persons for 
that duty, a négligence by them in the performance of it is a risk of the 
employment that the coemployé takes when he enters the service. Such a 
variation, and the giving notice of it, is not like the supply of suitable 
machinery, or of compétent and skilled fellow workmen. It is the act of 
an hour or of au instant, which, for any useful efCect to be got from it must 
be doue at the Instant, and that, too, from a distance. * * * The rea- 
sonable rule in such case hath this extent, and no more, that he (the master) 
must flrst choose his agents with due care for their possession of skill and 
competency, and that then he must use the best means of communication. 
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according to preseribed gênerai raies and régulations, devised from the best 
expérience in such business; and if, among those means, is Uie service of 
a fellow servant compétent for his place, liis possible carelessness is a risli 
of tlie employment tliat Us fellows talie wlien entering into thé service." 

In several of the cases already cited to sustain tlie view that 
a train dispatcher is not a fellow servant of a conductor or engineer, 
a clear distinction is made between the telegrapli operator and 
the train dispatcher, by which the former is placed in the cate- 
gory of ail subordinate employés with the engineman and conductor, 
and is held to be a fellow servant of them. Such is the holding 
in Slater v. Jewett, 85 N. Y. 62, already referred to, and the pro- 
priety of it has been recognized in ail subséquent New York cases, 
and distinctly approved in Sutherland v. Railroad Co., 125 N. Y. 
737, better reported in 26 N. E. 609. The same distinction is rec- 
ognized in Reiser v. Pennsylvania Co., 152 Pa. St. 38, 25 Atl. 175, and 
in McKaig v. Railroad Co., 42 Fed. 288. A diiïerent view, it is true, 
has been taken in Railroad Co. v. De Armond, 86 Tenn. 75, 5 S. W. 
(iOO, and in Madden v. Railroad Co., 28 W. Va, 610. But in thèse 
two States the différent department theory prevails, and is the basis 
of the décision in each case. The différent department exception 
to the fellow-servant rule, as we hâve seen, has been much limited 
by the suprême court of the United States in its last utterance upon 
the subject, and the authorities of West Virgina and Tennessee are 
therein expressly dissented from. In the case of Railroad Co. v. 
Charless, 2 C. C. A. 386, 51 Fed. 562, the circuit court of appeals 
of the Ninth circuit held that a telegraph operator, under the 
averments of the pétition in that case, was not a fellow servant 
of a train employé injured by his négligence. This décision by the 
Ninth circuit has been considered by us, as may be seen by référ- 
ence to Judge Barr's opinion in the Clark Case, already referred 
to. And only one sentence need be added to the comment there 
made. The court of the Ninth circuit relies on the décision of 
Lewis v. Seifert, 116 Pa. St. 628, 11 Atl. 514, to sustain its con- 
clusion. That case only decided that the train dispatcher was not 
a fellow servant of the conductor or engineer injured by his négli- 
gence. The court below had also charged that the telegraph 
operator was a fellow servant. But it did not become necessary 
for the suprême court of Pennsylvania then to pass upon the cor- 
rectness of the charge of the court on this point. Subsequently, 
however, in the case of Reiser v. Pennsylvania Co., 152 Pa. St. 38, 25 
Atl. 175, this question arose squarely, and was decided as already 
stated, and contrary to the conclusion reached in the Charless 
Case. 

In view of the décisions of the suprême court, in view of the rul- 
ing of this court in the Clark Case, and because of the considéra- 
tions already stated, in our judgment the telegraph operator was 
the fellow servant, both at common law and under the statute, of 
the engineer Camp. And theref ore the instruction of the court to 
the jury upon this subject was erroneous. The judgment must 
therefore be reversed, with instructions to order a new trial. 
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CHICAGO, ST. P., M. & O. RY. CO. V. BRYANT. 

(Circuit Court o£ Appeals, Eighth Circuit January 7, 1895.) 

No. 358. 

1. Carribes— Unauthorized Act of Yard Master — Use of Passenqer Traiw. 
A yard master, after p. m., on being relieved from duty, took a pas- 
senger car and engine to give himself and fellow servants a free ride to 
and from a meeting of tlieirs, without notice or permission from any ofii- 
cer who had authority to permit the passage of such a train. Eelâ that, 
STich act not having been done in the course of liis employment, but for liis 
own ends exclusively, and witliout autliority to carry passengers for tlie 
Company, and liaving no apparent authority, except possession of the 
train, thé company was not liable as to a passenger for injury to one on 
tho train. 

8. Same—Ratificatioîi— Payaient of EsamBBR. 

The fact that the englneer on the train was paid for the time spent in 
running It as extra time is not a ratification by the company of the acts 
of the yard master in using the train as a passenger train, the payment 
having been made by direction of the master mechanic, who had no au- 
thority relative to the carrying of passengers. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by Forest E. Bryant, administrator of James Davidson, 
deceased, against the Chicago, St. Paul, Minneapolis & Omaha Bail- 
way Company, for death of decgased. Judgment for plaintiff. De- 
fendant brings error. 

Thomas Wilson (S. L. Perrin was with him on brief), for plaintiff 
in error. 

F. B. Kellogg (C. K. Davis, C. A. Severance, M. D. Munn, H. C. 
Boyeson, and N. M. Thygeson, were with him on brief), for défendant 
in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBOBN, Circuit Judge. The défendant in error, as adminis- 
trator of the estate of James Davidson, deceased, brought an action 
in the court below against the Chicago, St. Paul, Minneapolis & 
Omaha Railway Company, the plaintiff in error, for négligence wMch 
he claimed caused the death of Davidson. He alleged in his com- 
plaint that the railway company was a common carrier between the 
Union Depot in St. Paul and a point near to its railroad shops, about 
a mile and a half westerly from the dépôt, and that the deceased was 
killed by its négligence while it was transporting him as a passenger 
between thèse points. The answer admitted that the company was 
a common carrier, but denied that at the time of the accident it was 
a common carrier of passengers between the points named, denied 
that the deceased was a passenger on any car operated by it at the 
time of his injury, denied that it was at that time managing or run- 
ning any passenger car or cars between those points, and alleged that 
any injury the deceased suflered was caused solely by his own négli- 
gence and the négligence of those who were operating the passenger 
coach in which he was traveling. The case was tried to a jury, and 
at the close of the testimony the company requested the court to in- 
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struct the jury to retum a verdict in its favor, on the ground that 
the évidence was insufficient to justify a verdict against it. The 
court refused to grant this request, and the jury returned a verdict 
against the company. The flrst question to be considercd, there- 
fore, is whether or not the évidence was sufficient to sustain such a 
verdict. 

This was the second trial of this case. At the flrst trial, the court, 
at the close of the administrator's évidence, directed a verdict in 
favor of the company. On a writ of error to this court, tlie judg- 
ment rendered on that verdict was reversed. According to the rec- 
ord then before us, the company's railroad yard extended from the 
Union Depot to the shops, and included the two points between 
which the deceased was being transported when he was killed. The 
company's gênerai yard master acted as conductor of the train that 
carried him, which consisted of a switch engine and a passenger car 
that belonged to the company, and the injury was inflicted in its 
yard. The engine was operated by one of its engineers, who was 
paid by it extra hours for running this train on the evening of the ac- 
cident, and by one of its firemen, under the orders of this yard master. 
On the evening of the accident, this engineer, by direction of the yard 
master, went to the shops of the company, and, with the switch en- 
gine, drew the passenger coach, filled with employés of the company, 
from the shops to the Union Depot, where they held a meeting. The 
deceased rode from a point near the shops to the dépôt in this coach. 
After the meeting, and at about 10 o'clock in the evening, this coach 
stood opposite the platform at the dépôt, on the outgoing west-bound 
track of the company, in front of the engine. The yard master in- 
vited the employés to board the coach, aud the deceased and others 
did so. This yard master then directed the engineer to push the 
coach towards the shops. He did so, and on the way pushed it 
against some freight cars that were on the track, and Davidson was 
killed in the collision. There was no évidence that any one paid 
any fare. The duties of the yard master appeared from that record 
to be to instruct the switchinen what to do, to receive orders from 
the shipping agents, and to tell the f oremen of the crews what to do. 
There was no évidence that the yard master was not, at the time of 
the accident, in the discharge of his duties, as the employé of the 
company, in operating this train, and none that he was not author- 
ized to transport passengers for it. On this state of facts, we held 
that the presumption was that one riding in a passenger coach or 
omnibus, or any other carriage of a common carrier that was pal- 
pably designed for the transportation of passengers, was lawfully 
there by invitation or permission of the employés of the carrier in 
charge of the vehicle, and that thèse employés had authority to 
bind the carrier by such invitation; that thèse presumptions were 
not conclusive, and might be rebutted by proper évidence or counter- 
vailing circumstances; but that, in the absence of such évidence or 
circumstances, there was some testimony in that record proper for 
the jury to consider, on the issue of whether the deceased was a 
passenger of this company or not. Bryaut v. Railway Co., 53 Ped. 
997, 4 0, C. A. 146. 
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The case now presented differs radically from that to wliich we 
hâve referred. In the record now before us the following facts are 
established without dispute: The point near the shops between 
which and the Union Depot this train moved on the night of the ac- 
cident was not within the limits of the company's yard, but was 
about three-fourths of a mile west of its westerly limi^ and was con- 
nected with it by but a single track. The company operated no 
passenger cars or trains between thèse points, and never had operar 
ted any, except that, by spécial order of the superintendent or train 
dispatcher, an excursion train, with a regular conductor, engineer, 
and brakeman, was once or twice operated from the shops to Hudson, 
Wis., flve or six years before this accident, to carry the employés to 
a picnic. The yard through which this train passed was a freight 
yard, was used to switch freight cars and to make up freight trains, 
and the yard master who ran this train had nothing to do with mak- 
ing up, switching, or running passenger cars or trains, unless di- 
rected to do so in a spécifie case by a spécial order of his proper 
superior, save that, when such trains came through his yard, it was 
his duty to see that they had a clear track, and to direct engineers 
who were not f amiliar with the yard on what tracks they should run 
their engines; and, save that he oceasionally switched an extra pas- 
senger coach in the yard, this yard master never had any author- 
ity to receive or cairy passengers for this company, except in one 
instance, when, by spécial order of his superiors, he was directed to 
take the superintendent of the company, on an englue, to Shakopee, 
a distance of about 25 miles, and except that oceasionally, by the 
spécial orders of his superiors, he acted as conductor of a regular 
passenger train between St. Paul and Merriam Junction, a distance 
of about 40 miles, when the regular conductors were for some reason 
unable to act. With thèse exceptions, he had never carried any pas- 
sengers for this company before the night of the accident. He was 
the "day yard master" in this freight yard. He had no duties to dis- 
charge for this company after 6 p. m. At that time he went off duty, 
and from that time until the next morning the yard was in charge of, 
and the duties of the yard master were discharged by, another, who 
was termed the "night yard master." Thèse duties were so dis- 
charged by the night yard master on the night of this accident. 
Nevertheless, ttis day yard master operated this train between 7 
and 11 o'clock at night, for the purpose of enabling himself and his 
fellow servants to ride free to a meeting of their own. He had no 
authority to run passenger trains or coaches over this railroad from 
the company or any of its ofScers, and none of the officers of the com- 
pany that had the right to permit such trains to run between the 
dépôt and thèse shops knew that he intended to operate this train 
until after the accident occurred. 

It is not only diflScult to discover in this record any évidence to 
warrant the flnding of the jury that the relation of passenger to 
carrier existed between the deceased, who rode on this wild train, 
on the invitation of this yard master, and the company, but the dé- 
fense of the company that the train he occupied was not operated 
by the company, but by the yard master, without authority from or 
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notice to it, seems to be conclusively establislied by tbis uncontra- 
dicted testimony. Tbat a yard master generally bas no autbority 
to accept, receive, or carry passengers for bis company, or to run any 
passenger trains on its raiiroad, is proved witbout contradiction. 
Tbat tbis particular yard master never bad and never exercised or 
attempted to exercise any sucb gênerai autbority before tliis acci- 
dent, is establisbed by tbe testimony of tbe gênerai ofScers of tbis 
company, and is nowbere contradicted. Tbis testimony is con- 
firmed, and tbe rule it establisbes is proved by tbe instances in 
wbicb tbe record sbows tbat be bad to do witb passenger trains. 
Tbey are (1) tbat wben a passenger train arrived at tbis yard, wbose 
engineer was not familiar witb it, be was required to board tbe 
engine, and point ont to bim tbe tracks on wbicb be should run bis 
train tbrougb tbe yards; (2) tbat four or flve years before tbe acci- 
dent, in two instances, wben passenger trains, witb full crews, were 
ordered by bis proper superiors to take tbe employés from tbe sbops, 
tbrougb tbis yard, to picnics, be directed tbe engineers of tbe trains 
on wbat tracks to run tbem from tbe sbops tbrougb tbis yard; (3) 
tbat in 1887, under a spécial order of bis saperior, be took tbe super- 
intendent of tbe road to Sbakopee, a distance of about 25 miles, witb 
a switcb engine; and (4) tbat, by spécial orders of bis superior, be 
acted as conductor of a regular passenger train between St. Paul 
and Merriam Junction tbree or four times wben tbe regular con- 
ductors were eitber sick, or in some way unable to act • Tbat tbis 
yard master sbould bave been in cbarge of tbis yard for years, and in 
ail tbis time bad no more to do witb tbe passenger business of tbis 
company tban is bere disclosed, is very conclusive évidence tbat be 
was witbout autbority to interfère witb it. Indeed, as soon as tbe 
station and gênerai autbority of a yard master of a freigbt yard are 
proved, it becomes almost common knowledge tbat sucb an employé 
bas no autbority to operate passenger trains over tbe raiiroad of bis 
company. Tbat power must necessarily be, and generally is, dele- 
gated to a single offlcer, called tbe "train dispatcber," wbose duty 
it is to know tbe time and place of eacb train, and to keep tbe tracks 
clear before tbem. Tbe évidence is tbat tbis power was so delegated 
by tbis company. Tbe case in band is a terrible illustration of tbe 
confusion and disaster tbat must necessarily resuit wben anotber, 
witbout tbe knowledge of tbis oflûcer, attempts to usurp bis au- 
tbority. 

Tbe vital issue in tbis case was wbetber or not tbe deceased was a 
passenger of tbis company. Tbe relation of a common carrier to 
its passenger is a contract relation. Wbetber or not sucb a relation 
existed between tbe company and tbe deceased dépends primarily 
upon tbe question, wbetber tiis yard master must be beld to bave 
been tbe agent of tbe company wben be was operating tbis fatal 
train, for tbe company made no contract to carry tbe deceased, uniess 
it made it tbrougb tbis man. Tbat tbis yard master bad no actual 
autbority to operate tbis train or make tbis contract is not denied, 
but counsel for tbe défendant in error, in support of tbeir view, ia- 
voke tbe rule tbat as against tbird persons tbe principal is bound 
by tbe acts of tbe agent done in tbe course of bis employment, not 
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only when thèse acts are within the scope of his actual, but when 
they are within the scope of his apparent, authority. This rule, 
in our opinion, has no application to this case, for two reasons: First, 
the Company never invested this yard master with any apparent au- 
thority to carry passengers on or to nin this passenger train for it; 
and, second, he did not run this train iu the course of his employment 
for the Company, but for his own ends, when he was not engaged in 
serving his company. There is no doubt that a principal who holds 
his agent out to the world as the possessor of certain authority may 
be bound by the latter's acts within the scope of that authority, al- 
though hehas secretly restricted It to narrower limits. The reason 
for the rule that the principal is bound by the acts of the agent within 
the scope of his apparent authority is that it is inéquitable for a 
principal to induce strangers to enter into contracts with one that 
he gives the appearance of his agent, and to change their actions and 
relations on the faith of such agency, and then to deny that the 
agency was what he made it appear to be. The rule rests upon the 
principle of estoppel. It follows that the principal is bound only to 
the extent of the appearance he gives, or knowingly permits the 
agent to give, or might reasonably expect the agent to give, to the 
agency, and not by any appearance of agency beyond this that the 
agent himself wrongfuUy produces without the knowledge or con- 
sent of his principal. It is only acts within the scope of the ap- 
parent authority with which the principal clothes the agent, not 
those within the scope of the apparent authority with which the 
agent wrongfuUy clothes himself, without the assent or knowledge 
of his principal, that are binding upon the latter. Undoubtedly, the 
principal in conferring the authority upon his agent must be held to 
the rule of reasonable foresight, prudence, and care, and may be 
bound by such acts of the agent as a reasonably prudent man would 
expect that his agent might appear to hâve the right to do, f rom the 
authority actually giren. Tested by this rule, this yard master 
never had any apparent authority to carry passengers for this com- 
pany on a wild train in the night, or in any other way, over any part 
of this railroad, without orders f rom or notice to the train dispatcher 
or some other superior who had the authority to permit and provide 
for it. The possession and control of the passenger coach gave him 
the only appearance of authority to carry passengers that he had, 
and that coach he took, according to this record, without notice to 
and without the knowledge of any of the employés of the company 
who had the authority to permit it to run upon this road. What- 
ever appearance of authority the possession of this coach conferred 
upon him, then, was not bestowed upon him by the company, but 
was produced by his own act, without its knowledge or assent. Nor 
was there any act or permission of this company that any reasonably 
prudent man could hâve foreseen would be likely to confer any ap- 
parent authority upon this agent to carry passengers for this com- 
pany. The gênerai authority of a f reight yard master did not confer 
it. The spécifie authority of this yard master did not bestow it. 
The course of business and custom of years had never produced a 
single instance of its exercise by this employé without a spécial 
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order f rom a superior officer who had the proper authority to direct 
it. How could this company judge of the future but by the past? 
And who could hâve anticipated that a servant who had never had 
any authority to carry passengers, and who in a service of years had 
never carried one without a spécial order to do so from his proper 
superior, would seize a passenger coach and a switch engine, and 
run them, loaded with his fellow servants, over the busiest and most 
dangerous part of this railroad, in the night, without notice to train 
dispatcher, superintendent, or gênerai manager, or any other ofiQcer 
tliat had authority to permit the passage of such a train or to clear 
the way for it? In our opinion, no one could hâve anticipated an 
act so foolhardy and unusual, and this was not an act within the 
scope of the apparent authority with which this company clothed 
this agent. 

Moreover, it is a fatal objection to the liability of this company for 
the acts of this yard master in operating this train that they were 
not done in the course of his employment for the company, but for 
his own ends exclusively, while he was at liberty from his master's 
service. The master is not liable for an act done by a servant when 
he is free from his service, and is not attempting to discharge any 
duty to his master imposed upon him by his employment, but is pur- 
suing his own ends exclusively, even though the act could not hâve 
been done without the facilities afforded by his relation to his 
master. 

In Mitchell v. Orassweller, 13 C. B. 237, a carman, whose duty it 
was to put the horse and cart of his master in his stable after the 
day's work was completed, obtained the keys of ,the stable for that 
purpose, and then drove in another direction on his own business, 
without the consent of his master. On his retum he drove his 
master's horse and cart against and injured a third person, but the 
master was held to be exempt from liability for this injury. 

In Cousins v. Eailroad Co., 66 Mo. 572, the superintendent of the 
company took an idle locomotive from its roundhouse in the night, 
and ran it 2J miles for a doctor for a sick neighbor. On the way 
he carelessly drove the engine upon and killed the plaintifPs mule. 
But the suprême court of Missouri held that the company was not 
liable for the death of the mule. 

In Morier v. Eailway Co., 31 Minn. 351-353, 17 N. W. 952, a case 
in which an action was brought against the company for damages 
that resuîted from a are kindled by its sectionmen on its right of way 
to cook their dinners on a day when they were working for the com- 
pany before and after their dinner, Judge Mitchell, of the suprême 
court of the state of Minnesota, states this rule in thèse words: 

"If the act be done while the servant Is at liberty from the service, and pur- 
suing his own ends exclusively, the master is not responsible. If the servant 
was, at the time when the injury was Inflicted, acting for hlmself, and as his 
own master, pro tempore, the master is not liable. If the servant step aside 
from his master's business, for however short a time, to do an act not con- 
nected with such business, the relation of master and servant is for the time 
suspended. Such, variously expressed, is the uniform doctrine laid down by 
ail authoritles. 2 Thomp. Neg. 885, 886; Shear. & R. Neg. §§ 62, C3; Cooley, 
Torts, 533 et seq.; Uailroad Co. v. Wetmore, 19 Ohlo St 110; Storey v. 
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Ashton, L. R. 4 Q. B. 476; MltcheU v. Crassweller, 13 0. B. 237; McClenaghan 
V. Brock, 5 Eich. Law, 17." 

To the same effect are Campbell t. City of Providence, 9 R. I. 262, 
and Garretzen v. Duenckel, 50 Mo. 104, 107, 111. 

This record brings this case directly under this rule. The yard 
master who ran this train ceased the performance of his duties to the 
Company at 6 p. m. on the day of the accident, and was then suc- 
ceeded in the discharge of those duties by the night yard master. 
From that hour until the next morning he was f ree f rom his service 
for this company. While he was thus at liberty, and without notice 
to, and without the knowledge of, his superiors in the service of the 
company, he operated this train, not to earn f ares for the company, 
for none were charged or collected, but to fumish himself and his 
fellow servants a free ride to and from the dépôt where they held a 
meeting of their own. Thèse undisputed facts exempt this com- 
pany from ail liability for any of the acts done or contracts made in 
the course of the opération of this train. They were not the acts 
or contracts of the company. They were the acts and contracts of 
the individual who performed and made them, and Ms only, and he 
alone can be held for the injury they caused. Nor can the company 
be charged with thèse acts on the ground that it has ratifled and 
adopted them because it pald the engineer or the flreman for three 
hours extra time for running this train. This payment is disputed, 
and the évidence regarding it is conflicting; but we assume, as we 
must for the purposes of this case, that the payment was made. The 
testimony is, however, undisputed that, if this payment was ever 
made, it was allowed by direction of the master mechanic at the 
shops, an employé who never had any authority to direct or permit 
the opération of passenger trains or coaches, or to make, adopt, or 
ratify contracts to carry passengers. His action allowing or disal- 
lowing a claim of an employé for payment for extra hours' service 
could not make the company a party to the contracts of a third per- 
son that he had no authority to make on its behalf. 

Finally, it is said that inasmuch as the presumption that the de- 
ceased was a passenger of the company arose from the facts that the 
yard master was in possession of the train, operating it on the 
track of the company, and the deceased was riding therein, there 
was some évidence for the jury in support of the claim of the de- 
fendant in error, and the case was properly submitted to them by the 
court But this argument loses sight of the fact that it is only 
when there is a dispute regarding material facts or a reasonable 
doubt as to the inference that must be drawn from undisputed facts 
that the court is required to submit an issue to the jury. Ail the 
material facts in this case are proved without contradiction or dis- 
pute. The inference that must be drawn from them under the law 
is not doubtful. A presumption of fact, like that which the counsel 
for the défendant in error hère invoke, is a mère inference from cer- 
tain évidence, and, as the évidence changes, the presumption neces- 
sarily varies. A trial court is not bound to disregard a conclusive 
presumption which arises from ail the évidence at the close of a case 
because at some time in the course of a trial counter presumption» 
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arose. PossesBion of real estate raises a presumption of tîtle; but, 
when a légal title is proved in another, a conclusive presumption 
arises from ail the évidence that the latter is the owner, and the 
court must so direct. Possession of a horse raises the presumption 
of ownership, but the uncontradieted évidence of compétent wit- 
nesses that the horse is the property of another, and that the posses- 
sor secretly took Mm from his owner without right raises so con- 
clusive a presumption of ownership in the latter that the court might 
be bound to disregard the first presumption from possession, and 
the possession itself might raise a presumption of larceny. So in 
the case at bar, when the uncontradieted évidence established the 
facts that the yard master in charge of this train had no authority 
to carry passengers or to operate passenger trains for this company 
when he was on duty; that the train on which the deceased was 
injured was operated by him when he was at liberty from the service 
of the company, not in the discharge of any duty to it, but for the 
convenience of himself and his fellow-servants, without the knowl- 
edge of and without notice to those officers of the company who 
alone had the right to permit this train to be moved on the railroad 
at ail, and that he obtained the passenger coach himself without 
the knowledge of any of thèse ofûcers, — the conclusive presumption 
arose from ail this évidence that his acts and contracts iu this re- 
gard were not binding upon the company, and that those who rode 
upon that train were neither its passengers nor its licensees. Daly 
V. Railway Co., 43 Minn. 319, 45 N. W. 611; Karsen v. Railway Ce, 
29 Minn. 12, 11 N. W. 122. 

The court below should hâve instructed the jury to retum a ver- 
dict for the company, and the judgment below must be reversed, 
and the case remanded, with directions to grant a new trial. It is 
so ordered. 



UNITED STATES v. McMAHON. 
(Circuit Court of Appeals, Second Cii'cult. February 13, 1895.) 

No. 42. 

1. United States Marshals — Pees— SEiivrNO Wahratîts or Commitmbnt. 

A United States marshal is not entltled to a fee of two dollars, under 
Rev. St § 829, for serving the warrant of commitment or mlttimus, by 
virtue of wjliich a prisoner, when arrested and after examination, ia eom- 
mitted to jail. 

2. SaME — DUPLICATE PER DiEMS. 

A United States marshal is entltled to separate per dlem allowanees 
for seoarate and distinct services on the same day, for each of whIch 
a per dlem aUowanoe is autuorized by the fee bill. U. S. v. Brwin, 13 
Sup. et. 443, 147 U. S. 685, and U. S. v. King, 13 Sup. Ot 439, 147 U. S. 
676, followed. 
8. Same— MiLBAOE. 

A United States marshal Is entitled to the full allowance of 10 cents 
per mile, provided by Eev.- St. § 829, for transporting prisoners commlt- 
ted pursuant to Rev. St. § 5541, to a jail outside his district, but within the 
State in which it lies, and is not limited to actual expenses. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
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Charles Duane Baker, Asst U. S. Atty. 
Eichard K. McMahon, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Martin T. McMaJion was the United 
States marshal for the Southern district of New York from July 7, 
1885, to January 12, 1890, and, at the close of each quarter during 
said term, rendered his oiBcial accounts to the district court of the 
United States for said district, which were approTed. Thèse ac- 
counts were presented to the treasury department for allowance 
and payment, but sundry items thereof were disallowed by the 
first comptroller, and still remain unpaid. To recover the amount 
alleged to be due, Gen. McMahon brought a pétition against the 
United States, before the United States circuit court for said dis- 
trict, pursuant to the act of March 3, 1887. The circuit court ren- 
dered judgment in favor of the petitioner for |4,843.60, the entire 
amount which he claimed. From this décision the United States 
appealed to this court. No objection was taken by the appellee 
in regard to the manner in which the cause came to this court. 
Sundry assignments of error were filed, but upon the argument 
of the cause four questions only were presented by the government, 
and those only will be considered. 

1. The first point relates to the propriety of allowing the marshal 
for what are called, in the flnding of facts, "charges of |2 for sery- 
ing temporary warrants of commitment, and for committing prison- 
ers (50 cents) disallowed" (by the accounting oiBcer) on the ground 
that the warrants were not necessary, |611.50." The finding does 
not state by whom the warrants of commitment were issued, — 
whether by the commissioner, or by the district court, or when they 
were issued. It is presumed, however, that they were the original 
warrants of commitment, by virtue of which the prisoners, when 
arrested, were first committed to jail, because section 1030 of the 
Revised Statutes provides that "no writ is necessary to bring into 
court any prisoner or person in custody or for remanding him from 
the court into custody; but the same shall be done on the order of 
the court or district attomey for which no fées shall be charged 
by the clerk or marshal." Thèse oral remanding orders of the 
district court are not considered to be warrants of commitment, 
and, if they were, no fées for service upon the prisoner, except a 
mileage fee for transportation, are allowed, under section 1030. 
That an original, temporary order of commitment to jail, or mit- 
timus, is important, and in some districts indispensable, has been 
frequently stated by the district judges. Section 1030 "is applica- 
ble where the accused is already in custody by virtue of a warrant 
from the court. The first warrant of the commissioner is simply 
to arrest and bring before him, and when it is executed it has 
spent its force. A commitment to jail becomes necessary, if the 
prisoner is to be held." Marvin v. U. S., 44 Fed. 405; Ex parte 
Morrill, 35 Fed. 261; Heyward v. U. S., 37 Fed. 764; Kinney y. 
U. S., 54 Fed. 313. The amount of fées to which the marshal is 
v.65F.no.8— 62 
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entitled, under section 829 of the Revised Statutes, for the de- 
livery of the prisoner to the custody of the jailer by virtue of the 
mittimus, dépends upon the question whether a mittimus is one of 
the class of warrants for the service of which a fee of two dollars 
is authorized by the first paragraph of that section, which is as f ol- 
lows : "The service of any warrant • • • or other writ, except 
exécution, venire, or a summons or subpoena for a witness, two 
dollars for each person on whom service is made." In U. S. v. 
Tanner, 147 V. S. 662, 13 Sup. Ct. 436, which involved a claim by 
a marshal for travel fées of six cents per mile in serving warrants 
of conamitment to a penitentiary, the court held that the delivery 
of the warrant to the warden was not a service of process upon him, 
within the meaning of the bill, and further, that: 

"If a warrant of commitment can be said to be served at ail upon any 
person, ît is upon the crimlnal himself, who is transported by authority of 
such process, rather than upon the jailer, with whom it is simply deposited; 
and the fées of the marshal therefor are manifestly covered by the allow- 
ance for the travel of himself, his prisoners and guards. Not only does the 
transportation of a prisoner imply a travel in company with him, but sec- 
tion 829 expressly allows a fee of flfty cents for 'every commitment of a 
prisoner,' which implies the deposit of a warrant of commitment with the 
jailer." 

The question before the suprême court was one of mileage to 
serve process, and not of the fee for the service of process ; but the 
conclusion of the court that a mittimus is not a warrant, in the 
sensé in which the term is used in the paragraph relating to service, 
and that the fées Of the marshal are covpred by other allowances, 
is equally applicable to the question now under considération. The 
mittimus is the authority by which the marshal is transporting the 
prisoner, and the spécial mileage and the commitment fées are the 
compensation which the législature apparently intended should be 
solely applicable for the transportation and the delivery to the jail. 
It will be further recoUected that, while the trial is before the com- 
missioner, the per diem fee of two dollars includes the marshal's 
services in bringing in, guarding, and returning the prisoner. So 
much of the item of |611.50 as is represented by commitment fées 
of 50 cents should be allowed, and the residue is not permitted by 
the statute. 

2. The second item is for attendance of marshal before commis- 
sioner, suspended "for name of deputy in each case, and to know 
what was done by commissioner in each case to constitute a hear- 
ing," |198. The only point made by the government is that the 
question of allowance was suspended for additional information 
by the accounting oflQcer, and that during such suspension the cir- 
cuit court can properly take no jurisdiction. U. S. v. Fletcher, 147 
TJ. S. 664, 13 Sup. Ct. 434. The marshal's tenu of ofiSce expired 
January 12, 1890, and his pétition was filed in court on March 25, 
1892. The opinion in the Fletcher Case guardedly says that, so 
long as the claim is pending and awàiting final détermination in 
the department, courts should not be called upon to interfère, at 
least unless it ignores such claim, or fails to pass upon it within a 
reasonable time. In addition, the circuit court found that the item 
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was disallowed. The finding states that the various items which 
are set forth were suspended or disallowed, "and, notwithstanding 
the plaintiff's explanations, the same remain disallowed and un- 
paid." As no attempt was made by the government to attack the 
validity of this part of the claim, it may be considered as admitted 
that the accounting offlcer's construction of the statute had been 
substantially overruled in U. S. v. Jones, 134 U. S. 483, 10 Sup. Ct. 
615. 

3. The third disputed item consists of charges for attending ex- 
aminations bef ore commissioners, in separate and distinct cases, on 
the same day, "the same being duplicate per diems," $380. The 
theory of the government is that although there may be separate 
cases against différent persons, accused of différent crimes, either 
before one commissioner or before différent commissioners, the 
marshal is to hâve but two dollars for the work of the day. This 
theory of but a single per diem allowance for separate and dis^nct 
services on the same day, for each bf which services a per diem al- 
lowance is authorized by the fee bill, was examined in U. S. v. 
Erwin, 147 U. S. 685, 13 Sup. Ct. 443, and in U. S. v. King, 147 
U. S. 676, 13 Sup. Ct. 439, and was found to be unsound. 

4. The fourth class of items in dispute is for the transportation 
of sentenced prisoners from New York City to the Erie county 
penitentiary, in the Northern district of New York, at the rate of 
10 cents per mile for the marshal and for each prisoner and neces- 
sary guard. This class was disallowed by the comptroller upon 
the ground that, "outside his district, the marshal is entitled to ac- 
tual expenses only, not to fées." The claim of the government is 
that the mileage of 10 cents per mile was not payable, by virtue 
of the following exception in section 829, Rev. St.: 

"For transporting crimlnals eonvicted of a crime in any district or terri- 
tory where there is no penitentiary available for tlie confinement of convicts 
of tlie United States, to a prison in anotlier district or territory designated 
by tlie attorney gênerai, the reasonable actual expense of transportation of 
the criminals, the marshal and the guards and the necessary subsistence and 
faire." 

The attorney gênerai had designated no prison in another district 
or territory in which criminals sentenced by the district court of 
the Southern district of New York must be conflned, but the prison- 
ers were sent by the court to the Erie county penitentiary, by virtue 
of section 5541, which is as follows: 

"In every case where any person eonvicted of any ofCense against the 
United States is sentenced to imprisonment for a period longer than one 
year, the court by which the sentence is passed may order the same to be 
executed in any state jall or penitentiary within the district or state where 
such court is held, the use of which jall or penitentiary Is allowed by the 
législature of the state for that purpose." 

It is contended by the government that a marshal is appointed 
to exécute precepts within his district only, and therefore that the 
fee bill applies only to services within the district, and that for 
other services he is reimbursed simply for his expenses. The difB- 
culty with this argument is that the promise is untrue. The mar- 
shal is appointed to exécute whatever business is legally imposed 
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upon Mm by statute, which can aiso regulate. Ms fées for the par- 
ticular service required. When section 5541 authorized the dis- 
trict court for tlie Soutliern district to order the sentences to be ex- 
ecuted in any penitentiary within the state of New York, the statute 
implied that the district court had the power to direct an offlcer to 
exécute the order, and the only ofScer whom it could direct was 
the marshal for its own district. The fee bill expressly authorizes 
the payment of mileage for the services incident to such transpor- 
tation, unless the case is within the terms of the exception. This 
exception refers to cases which arise under section 5546, as amended 
by the act of July 12, 1876, and which, in substance, authorizes the 
attorney gênerai, when there is no suitable or available peniten- 
tiary within a district, to designate the penitentiaries outside of 
the district in which criminals sentenced by the courts of the 
United States shall be conflned. The services now in question were 
performed in the exécution of sçntences which were ordered under 
the provisions of section 5541, and not of section 5546. The judg- 
ment of the circuit court is reversed, with the costs of this court, 
and the cause is remanded to that court, with instructions to enter 
a new judgment, with costs of that court, for the complalnant, in 
conf ormity with this opinion. 



UNITED STATES V. ONE HUNDRBD AND THIRTY-TWO PACKAGES 
OF SPIRITUOUS LIQUORS et al. 

(District Court, E. D. Missouri, E. D. February 12. 1895.) 

Rbmoving LrQUORS under F.\lsb Brands— Rev. St. § 3449. 

A compounder or rectifier of Ilquors, who labels his products as those 
of a well-Unown distiller and rectifier, and attempts to place them on the 
market under such brands, removing them for that purpose from his 
warehouse to another place, does not thereby subject his Ilquors to for- 
feiture and himself to fine, under Rev. St. § 3449, which providea that, 
\Yhenever any person ships or removes any liquors under any other than 
the proper name or brand, known to the trade as designating the kind 
and quality of the contents of the paclsage, he shall forfait the liq,uors, 
and be subject to fine. 

William H. Clopton, U. S. Atty. 
Ohester H. Krum, for claimanta. 

PRIEST, District Judge. This is a proceedîng to condemn 132 
packages of varions kinds of spirituous liquors and wines, under the 
provisions of section 3449, Rev. St. U. S. The gênerai averment 
of the information is that the Western Distilling Company did "un- 
lawfully transport and remove, and cause to be transported and re- 
moved,"said packages of spirituous liquors and wines from the build- 
ing numbered 201 North Main street, in said city [St. Louis], to the 
building numbered 407 South Main street, in said city, under the 
names and brands other than the proper names and brands known 
to the trade as designating the kind and quality of the contents of 
said packages containing the same; that is to say, flfteen of said 
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packages were wrongfully and unlawfully marked and branded as 
containing 'J. & F. Martel. Cognac,' that being a name and brand 
known to the trade as designating a certain kind and quality of 
spirituous liquors and brandy, when in fact none of said packages 
contained any J. & F. Martel Cognac, but contained a spurious 
imitation therof." The information then allèges that 39 of said 
packages were marked "Booth & Company, London Superior Old 
Tom Gin"; whereas none of them contained any of that make of 
gin, but a spurious imitation thereof. Thèse are sufScient to 
illustrate the theory of the information, the charge with respect to 
the other of the 132 packages being of the same ténor. The évidence 
tends to prove that the packages proceeded against are bottles of 
liquor put up in cases, and in that f orm sold and shipped to the retail 
dealers. It appears that J. & F. Martel Cognac is a foreign brandy, 
made by J. & F. Martel, and is among dealers regarded as a superior 
quality of brandy. The like observation may be made of Booth 
& Co.'s London Superior Old Tom Gin. The évidence shows that 
the liquors proceeded against bore the imitation brands or labels of 
"J. & F. Martel Cognac," and "Booth & Company, London Old Tom 
Gin," respectively, and were inferior in quality of excellence to that 
of the foreign makers, and were compounded at the rectifying house 
of the Western Distilling Company, at 201 North Main street, and, 
after being cased, were drayed from there to the dépôt of the St. 
Louis Drayage Company, for the purpose of being shipped thence to 
purchasers. 

The naked question presented in this case is whether when a com- 
pounder or rectifier labels his produet as that of a well-known dis- 
tiller or rectifier, and attempts to place them under such brands 
upon the market, he subjects his liquors to forfeiture, and himself 
to fine, under the provisions of section 3449, Rev. St. U. S. The gov- 
ernment urges an affirmative answer to this proposition, and justifies 
this insistence by référence to the very comprehensive language of 
the section. The section reads as follows: 

"Whenever any person ships, transports, or removes any spirituous or fer- 
mented liquors or wines, under any other than the proper name or brand 
liuowD to the trade as designating the kind and quality of the contents of the 
«asks or packages containing the same, or causes such act to be done, he shall 
forfelt said liquors or wines, and casks or packages, and be subject to pay a 
fine of flve bundred dollars." 

As this section stands in the Revised Statutes, it is difficult to 
understand what it means by the terms "proper name or brand 
known to the trade as designating the kind and quality of the 
contents of the casks or packages containing the same." It 
seems to me that if we are to construe this law without référence 
to its history or the relation to the text of which it formed a part 
when flrst enacted, and the signification it then had, we must exclude 
tw.o ideas which its literal reading might suggest, viz. that of protect- 
ing trade-marks or undue advantage in trade, and a credulous and 
indulging public from the imposition of a bad imitation of good 
liquor. And we are impelled to this conclusion by those sound 
Tules of construction which direct us to consider the object aimed at 
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by tbe législature and the jurisdiction of the législative body. Con- 
gress had no authority to legislateupon tbe subject of trade-marks, or 
make régulations for the suppressioca of unfair advantages in trade, 
or to protect the public against the imposition of a base quality of 
merchandise. Thèse subjects are not germane to internai revenue tax- 
ation on liquors; and it is highly improbable that any such thought 
occurred in connection with the formulation of a set of rules and 
régulations for imposing and collecting this tax. Congress aimed 
to dérive a revenue from distilled or fermented spirits, and se sur- 
round this industry with pénal régulations as to insure, as far as 
possible, the collection of the tax upon ail liquors so produced. It 
had no other object in view. It is not pretended hère that the 
liquors proceeded against hâve, in any manner or to any extent, es- 
caped any tax to which they are subject, or that by this practice they 
could do so. If thèse packages are forfeited to the govemment, it 
will not be because it sustained any loss or has in any wise been de- 
frauded, but solely because they are counterfeits of the brands of 
other manufacturers, — because of a personal fraud upon other mak- 
ers, whom the govemment has in no wise undertaken to protect or 
could legitimately engage to secure. Such a construction is inad- 
missible. The words "proper name or brand known to the trade as 
designating the kind and quality," etc., must mean something else 
than a trade-mark or make of a certain distiller. We find a very 
appropriate signification for them in the internai revenue law, and 
in the régulations and usages of the officers in the administration 
of that law. In the manual issued by the commissioner, and ap- 
proved by the secretary of the treasury (May, 1890), the gauger, in 
marking, branding, and stamping casks or packages of distilled 
spirits, is directed (page 123) to "mark or brand with a die, stencil, 
or branding iron on the head of the cask, in letters not less than one 
inch in length, the particular name of the spirits known to the trade, 
which mark or brand will be varied to suit whatever kind is con- 
tained in the package, as "High wines," "Rye," and "Bourbon," or 
"Copper distilled," "Whiskies," as the case may be. Thèse are the 
classifications which are referred to in the section we hâve under con- 
sidération. "Kind" does not refer to the maker, or "quality" to 
the excellence of his goods. Thèse statutes are born to outlive 
the most extended life of any distiller, and the standard of excellency 
of a product of any distiller is too varying and indeflnite a standard 
for the measurement of punishment and forfeiture. "Kind," in the 
statute, means a well-known classification of spirituous and fer- 
mented liquors, and "quality" may be a synonym or refer to the 
standard of proof. A statute dealing with this same subject, and 
which we are not entitled to ignore, gives the négative to 
the contention on the part of the govemment. By the act of 1863 
(15 Stat. 151, § 59), compoundera of liquors were required to pay a 
spécial tax of |25, and were defined to be a "person who, without 
rectifying, purifying or reflning distilled spirits, shall, by mixing 
such spirits, wine, or other liquor with any materials, manufacture 
any spurious, imitation, or compound liquors, for sale under the name 
of whisky, brandy, gin, rum, wine, spirits, cordials, or wine bitters, 
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or any other name, shall be regarded as a compounder of liqtiors." 
Thus, it appears that the very vice for which the government seeks 
hère to condemn thèse liquors is authorized and licensed by it 
Such an absurd construction cannot obtain. By the act of 1879 
(20 Stat. 327) compounders are made rectifiers, and taxed as such. 
A like argument may be drawn from section 3328, Kev. St. U, S. 
But the true construction of section 3449 is made more apparent 
when we refer to its relation at the time it came into existence. 
We will there discover its design and the mischief it was intended 
to avert Section 3449 flrst appeared as a pro^dso to section 29 of 
the act of 1866 (14 Stat. 155, 156); and whatever signification it then 
bore it must still retain, because no other meaning has been imparted 
to it by subséquent enactment. Bowen v. Raih'oad Co., 118 Mo. 
541, 24 S. W. 436. The gênerai rule of interprétation is that a pro- 
viso must be construed with référence to the subject-matter of the 
section of which it forms a part, unless there is a manifest législative 
intention that it should limit the opération of other sections of the 
act. Callaway v. Harding, 23 Grat 542-547; Dollar Sav. Bank t. 
U. S., 19 Wall. 227. The office of a proviso is to restrain, modify, or 
interpret the enacting clause. Wayman v. Southard, 10 Wheat. 30 ; 
Pearce v. Bank, 33 Ala. 693-702; Spring v. Collector, 78 111. 101-105. 
Where a proviso is meaningless with respect to the enacting clause, 
or was not intended to restrain, modify, or interpret it, some courts 
hâve altogether rejected it as a nullity. Mullins v. Treasurer, 5 
Q. B. Div, 170. Ihmsen v. Navigation Ce, 32 Pa. St. 153. We 
must approach the considération of section 29 of the act of 1866 with 
thèse canons of construction in mind. Section 29 provides, that 
each distillery shall hâve its individual inspector, and reqiiires Mm 
to take an account of ail the substances used for the production of 
spirits, and to inspect ail the spirits distilled, and to take charge of 
the bonded warehouse established for the distillery, to take joint 
custody with the owner of the warehouse, and to take from the 
owner, when the spirits are placed in the warehouse, a subscribed 
entry therefor, in such form as may be prescribed, and to indorse 
upon the same his certificate, and transmit thèse to the collector 
of the district. The other provisions relate to his fées and the ap- 
pointment of his deputy. There are two provisos to this section, 
the second or last of which is the one we are considering. The 
flrst punishes, by fine, the removal of any of the materials used in 
making spirits or the distilled product, in the absence of the in- 
spector or his assistant, and without the permission of the collector. 
Then foUows the proviso against the removal or shipment under a 
name other than that generally known to the trade as designating 
the kind of spirits. Construed with référence to its context and as 
having a sunilar though broader opération than the flrst proviso, it 
must apply to some removal from the distillery or warehouse under 
an improper or ndsleading title. It would be an offense under this 
statute to remove whislcy from a distillery to the warehouse in casks 
under the name of brandy or the reverse, for by this means there 
would be opportunities for defrauding the government. Without 
uttempting to deflne with précision the operative scope of this pro- 
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visb, or to détermine whether, in yiew of the subsequenï action of 
congress, it is any longer in forcé, we must liold that it only opér- 
âtes under some such circumstances as we hâve indicated. It is 
snfflcient in this case to say tliat it cannot be tortured in its mean- 
ing so as to apply to the facts wliicli are shown in this case. The 
peremptory instruction asked by the claimant must be given, and 
a judgment in accordance therewith entered. 



SMITH T. EHBINSTROM et al 
(Circuit Court of Appeals, Slxth Circuit February 6, 1895.) 

No. 208. 

CnsTOMS DuTiEs— Chbkrt Juicœ. 

A préparation of ctierry Julce, made by subjecting the natural juice to 
beat in a vacuum, to elimlnate the watery parts, and adding 17 per cent, 
of alcohol, such préparation being thicker, darker, heavier, and stronger 
than the natural julce, is a différent article from the cherry Juice known 
In trade and commerce at the time of the passage of the tarift act of 
October 1, 1890, and subjected by section 1, par. 339, of that, act to a duty 
of 60 cents per gallon; and such article is dutiable, as an alcohollc com- 
pound, under section 1, par. 8, at $2 per gallon ànd 25 per cent ad va- 
lorem. 60 Fed. 599, reversed. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Oliio. 

This was an application by the surveyor of customs, acting as 
collecter at the port of Cincinnati, to review a décision of the board 
of gênerai appraisers reversing the décision of the surveyor relative 
to the duties upon certain merchandise imported by Rheinstrom 
Bros. The circuit court sustained the décision of the board of gên- 
erai appraisers. 60 Fed. 599. The surveyor appeals. 

Rheinstrom Bros. Imported Into the United States from Germany, In 1892, 
14 casks of an article invoiced to them as cherry juice, and so entered at 
the port of Cincinnati. It was assessed by the surveyor under Schedule A, 
S 1, par. 8, of the act of October 1, 1890, as an alcoholic compound not 
specially provided for, at two dollars a gallon and 25 per cent ad valorem. 
Against this action the importera duly protested and appealed to the board 
of gênerai appraisers. Their contention was that the article in question was 
cherry julce contàining not more than 18 per cent, of alcohol, and, as such, 
dutiable under Schedule H, par. 339, of said act, at 60 cents a gallon; or 
that, if It dld not come under that spécifie description, then it most resem- 
bled in material, quality, texture, or the use to whlch it might be applied 
the enumerated article cherry juice, and was consequently chargeable with 
the same rate of duty as cherry juice, in accordance with the provisions of 
section 5 of that act The board of gênerai appraisers adopted the first 
alternative suggested by the importers, and reversed the act of the surveyor 
holding that the article in question was cherry juice contàining not more 
than 18 per cent of alcohol. From this décision an appeal was taken to the 
circuit court, where the action of the board of appraisers was sustained. 
The paragraplis and sections of the act of October 1, 1890 (26 Stat 567 et 
seq.), involved in this controversy, are as foUows: Section 1, par. 8: "Alco- 
hollc compounds not specially provided for in this act, $2.00 per gallon and 
twenty-flve per cent ad valorem." Section 1, par. 339: "Cherry juice and 
prune julce, or prune wine, and other fruit juicea not speclaUy provided for 
in this act, contàining not more than eighteen per cent of alcohol, sixty 
cents per gallon. If contàining more than eighteen per cent of alcohol» 
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52.50 per proof gallon." Section 5: "That each and every importecl article 
not enumerated In thls act, whlch is simllar either In materlal, quality, 
texture, or the use to wUch it may be applied to any article enumerated in 
this act as chargeable with duty, shall pay the same rate of duty which is 
levied on the enumerated article which it most resembled in any of the par- 
ticulars before menti oned; and if any non-enumerated article equally resem- 
bles two or more enumerated articles on which différent rates of duty are 
chargeable, there shall be levied on sald non-enumerated article the same 
rate of duty as is chargeable on the article which it resembles, paying the 
highest rate of duty." Cherry juice was at the time of the adoption of the 
act of October 1, 1890, a well-recognized fruit juice. It had been linown in 
the trade and commerce of the country for many years, and had a well- 
defined meaning in the trade. It was the natural juice of the cherry manu- 
factured by expression and mixed with alcohol in a sufficient quantity, not 
exceeding 18 per cent., to préserve it and prevent its fermentation. It was 
worth from 23 to 25 cents a gallon, and was used for the purpose of impart- 
ing tûe flavor of cherry to cordials and liquors manufactured in rectifying 
and compounding houses. The article in this case was not known at the 
time of the passage of the act of 1890. It was made from the natural juice 
of the cherry by subjectlng it to heat in a vacuum, and eliminating the 
watery parts, reducing flve gallons of the natural cherry juice to one gallon 
of the product, and adding 17 per cent, of alcohol. It was thiclser and 
darker in color than cherry juice, and syrup-like. Its spécifie gravlty was 
much greater, and its selllng price was, instead of 30 cents, $1.10 a gal- 
lon. Its use is the same as that of natural cherry juice, and it may be 
used in its imported condition, or may be thinned by the addition of water. 
In strength, one gallon of the article is equal to four gallons of the cherry 
juice of commerce as it was known when the McKinley biU was passed. 

Harlan Cleveland, U. S. Atty., for appellant 
Jacob Shroder, for appellees. 

Before TAFT and LUKTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge (after stating the facts). In our opinion, 
the judgment of the court below must be reversed. The main ques- 
tion is whether the article in question is cherry juice as it was known 
at the time of the passage of the act of 1890. Cherry juice then had 
a well-known commercial meaning. It was the natural juice of the 
cherry obtained by expression, with sufiicient alcohol added to keep 
it from fermentation. The présent article is not natural cherry juice 
with a certain per cent, of alcohol added, but it is a substance which 
is produced by taking natural cherry juice, and subjecting it to a 
process by which much of the water présent in natural cherry juice 
is evaporated, and we hâve an article four times stronger than the 
natural cherry juice for ail the purposes to which natural cherry 
juice is adapted, — darker in color, of less fluidity, and of greater 
spécifie gravity. The cherry juice of commerce in 1890 was valued 
at 30 cents a gallon; this article is valued at $1.10 a gallon. We 
hâve no doubt that, having regard to the différence in color, weight, 
strength as a flavoring ingrédient, and cost, it is a différent article 
for dutiable purposes than cherry juice. The juice of vegetables 
or fruit is nothing but the sap obtained by expression. If the sap 
is subjected to heat and evaporation, the article thus produced is 
generally understood to be a différent thing from the sap. Thus, 
the sap of the sugar maple is différent from the molasses which is 
obtained from the sap by boiling, and no one would think of includ- 
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ing under the tenn "sap," if used in the tariff act, thé molasses made 
therefrom. It is true that, for want of a better name, this is called 
"concentrated cherry juice." It haa not been introduced generally 
enough into commerce to lead to a désignation of it by a name wliich 
differentiates it from cherry juice other than by adding an adjective 
descriptive of the change. But concentrated cherry juice is différ- 
ent from cherry juice as molasses is différent from sap, and the différ- 
ence in the latter case would be quite as great even if molasses were 
calIed concentrated sap instead of molasses. Confessedly, this is a 
new article, one never bef ore used in commerce. What we hâve to 
décide is whether its qualifies are such as justly to prevent its being 
taxed as the thing from widch it is made. Tliis must dépend, of 
course, upon the amount of change to which the original article has 
been subjectéd to make the new article. It is a question of degree. 
The degree of change in the quadrupling of the flavoring strength 
of the original article, and its market price, considered in connection 
with the Chemical change which takes place by the élimination of 
80 large a part of its préviens watery élément, is quite suiflcient to 
make a différent article from that from which it was produced. The 
learned judge in the court below seemed to think that the issue 
tumed upon Ihe question whether the particular process used in 
the concentration of the original cherry juice made what is tech- 
nically known as a "flavoring extract." While it would be of assist- 
ance in showing that the article in question is différent for purposes 
of taxation from that from which it was made, if it be properly de- 
fined to be a flavoring extract, the question, after ail, is not whether 
it is a flavoring extract, but whether it is something différent from 
the article called "cherry juice" by congress in the act of 1890; and, 
for the reasôns stated, we think it is. 

The next question is what the classification of this article shall 
be if it is not cherry juice. It certainly is an alcoholic compound, 
because it is compounded of alcohol and some other ingrédient. 
Attempt was made In the évidence to show that "alcoholic com- 
pound," in the trade, meant a compound of alcohol in which the al- 
cohol was used as a stimulant; but it failed. There was no évidence 
of any weight at ail to show that the term "alcoholic compound" 
had a commercial meaning différent from its ordinary meaning. It 
was not shown to be a term used in commerce with a peculiar com- 
mercial significance. If this was an alcoholic compound, then it 
was an enumerated article within the eighth paragraph of the flrst 
section of the act quoted above, and was thereby made subject 
to the tax of two dollars per gallon and 25 per cent ad valorem. 
If it was such an enumerated article, then it could not come within 
section 5 of the act of October 1, 1890, because that section applie» 
only to an imported article not enumerated in the act. Arthur v. 
Sussfleld, 96 U. S. 128; Arthur's Ex'rs v. Butterfleld, 125 U. S. 70, 8 
Sup. et 714. The classiflcation made by the surveyor, acting as 
collector, in this case, was therefore right, and the article in ques- 
tion should hâve paid the tax of two dollars per gallon and 25 per 
cent, ad valorem. This conclusion makes it unnecessary to consider 
the contention that the classification of the collector should be suah 



UHITED SIATES V. WETHERELL. 987 

tained, because the act of the importer was a fraudaient évasion of 
the proTisiona of the tajiff act. 

The judgment of the circuit court is reversed, at tbe costa of the 
appellees. 



UNITED STATES v. WETHERELL. 
(Circuit Court of Appeals, First Circuit November 13, 1894.) 

No. 93. 

OtrsTOMS DuTiES— Stbei, Strips. 

Strips of Steel, 3 inches wlde, from 100 to 250 feet long, and less than 
■/lo» of an inch in thickness, which hâve been shaped by passing through 
cold relis, are dutiable as "flat steel wire, or sLeet steel in strips," undet 
paragraph 148 of the tariff act of October 1, 1890, 

This was an application by Frank J. Wetherell for a review of 
the décision of the board of gênerai appralsers conceming certain 
merchandise imported by him. The coUector levied a duty upon 
such merchandise of two cents per pound, under paragraph 146 of 
the tariff act of October 1, 1890, and an additional duty of one-fourth 
of a cent per pound, under paragraph 152 of said act. The board 
of gênerai appraisers, upon appeal by the importer against the im- 
position of the additional duty under paragraph 152, held that the 
merchandise was dutiable at 50 per cent, ad valorem, under the 
second proviso of paragraph 148 of said act. The circuit court re- 
versed the décision of the board of gênerai appraisers, and held the 
merchandise dutiable under paragraph 146, without additional duty 
under paragraph 152. 60 Ped. 267. The govemment appeals. 

Sherman Hoar, U. S. Atty., and William G. Thompson, Asst U. S. 
Atty. 

Joseph H. Robinson, for appellee. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. This case turns on the construction 
of certain words in the tariff act approved October 1, 1890 (chapter 
1244), found in paragraph 148 (26 Stat. 577), namely: 

"And provided further, that flat steel wire, or sheet steel in strips, whether 
drawn through dies or rolls, untempered or tempered, of whatsoever width, 
twenty-five one thonsandths of an inch thicii or thinner (ready for use or 
otherwise), shall pay a duty of flfty per centum ad valorem." 

The expression "sheet steel in strips" is not found in any prior 
customs législation. The article in question was invoiced as "cold 
rolled cast steel," is claimed by the importer to be known commer- 
cially as "common cold rolled cast steel," and steel of its class is 
said by him to be intended for clock springs, shoe shanks, and other 
cognate purposes. This particular importation was for use in the 
manufacture of clock springs. It was of the invoice value of about 
^i cents per pound, and in strips three inches wide, and of No. 26 
wire gauge in thickness, thinner than ""/looo of an inch. Strips of 
this class are from 100 feet to 250 feet long. Thèse had not been 
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drawn through. dies, but they received their shaping by passing 
througli cold roUs. There is some évidence that they were roUed 
through. grooved rolls, and also that, after being flrst roUed hori- 
zontally, they were rolled vertically for the purpose of shaping their 
edges. It is conceded that they were not obtained by stripping 
up sheets. It is also clear that what is commercially known as 
sheet Steel is rolled hot in mills called "sheet mills," especially 
adapted for the purpose, between rolls running so slowly that the 
sheets cannot be run over 12 feet in length, and that the sheets are 
not less than 8 inches wide. There may be exceptions as to the 
dimensions, but so rare as not to disturb the rule. The importer 
and ail the witnesses called in his behalf admit that the importa- 
tion responds to the word "strips" f ound in the statutory expression 
in question. Strips sheared from sheet steel, as siheet steel is com- 
mercially known, hâve been dealt in for a number of years to some 
extent; but, although it is claimed that they hâve been imported, 
yet the évidence on this point is not clear, and certainly thèse impor- 
tations, if made at aU, hâve been of such minor importance that they 
could hâve hardly been in contemplation in the enactment which 
we are now considering. On the other hand, the importations of 
steel of the class in question hâve been considérable, and to such 
an extent that their influence has been felt by manufacturers of 
steel in the United States. Plat steel wire may be drawn through 
dies or rolls, and it is without any absolute standard of width or 
thickness. It appears that the nomenclature covering the various 
steel productions we are considering is very loose, and we are of the 
opinion that the class of importations in question and flat steel 
wire might run into each other; in other words, that there might 
be a margin where it would be doubtf ul whether the product should 
be designated as flat steel wire or as strips or ribbons of steel. 

Some controversy arises touching the interprétation of the word 
"drawn," as used in the statutory provision in question. It is 
claimed by the importer that, notwithstanding this word is used in 
connection with the words "through dies or rolls," it must be inter- 
preted in its primary sensé of "dragged" or "pulled"; that steel 
wire is sometimes drawn — ^that is, puUed — through rolls to flatten 
it, or to even it; and that in no event can the words "whether drawn 
through dies or rolls" apply to the importation in question. It 
must be admitted that the word "drawn," when used as an adjective 
in describing steel as "drawn steel," distinguishes from steel which 
merely passes through rolls. Yet in the provision under considéra- 
tion the word is used as a verb, and in that use it was well known, 
with référence to ductile metals, in a sensé other than its primary 
one, long before the art of drawing through dies existed. The verb 
"draw" is recognized by ail lexicographers as sometimes meaning 
extending in either length or breadth by hammering or other for- 
ging. Indeed, this seoondary sensé was evidently its primary sensé 
in the art of working ductile metals. Both the importer and his 
witnesses, on being cautioned, are careful to limit it to some method 
of opération which involves the application of some force exterioi' 
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to the dies or rolls, for the purpose of pulling or dragging the rod, 
bar, wire, or strip tlirough them; but, when not thus cautioned, they 
use it in connection with. every method of reducing by dies or rolls 
tbe thiclmess of the métal, and at the same time increasing its width 
or length. 

At the date of the passage of the tariff act of 1890, there was no 
article well known commercially as "sheet steel in strips," although 
otherwise with "flat steel wire" and "sheet steel." We agrée that 
at that time the words "sheet steel" had a settled commercial inter- 
prétation; that in the state of the art, as it then existed, sheet steel, 
as commercially known, was not easily confounded with other forma 
of steel; that the importation in question was not sheet steel, as 
commercially known; that the words "sheet steel," if they stood 
alone, would be construed with référence to their well-known com- 
mercial meaning; and that, as the words "sheet steel in strips" are 
not proved to be a well-known commercial désignation of goods or 
manufactures, they also, standing albne, might be construed as 
meaning steel prepared in sheets in the ordinary sheet mills, and then 
in some way eut or sheared into strips. So far we agrée with the 
reasoning of the circuit court; but, in our opinion, we are, neverthe- 
less, controUed by the statutory context, and by some of the facta 
which we hâve stated. 

It is not now claimed that this importation had advanced so far 
as to be subject to the additional duty, under paragraph 152; and 
the question submitted for our détermination is whether it is subject 
to a duty of 50 per cent, ad valorem, under the provision we hâve 
already cited, and as determined by the board of gênerai appraisers, 
or of only 2 cents per pound, under paragraph 146, as claimed by the 
importer's protest and determined by the circuit court. 

It is claimed in behalf of the importer that, when a question of 
this character is one of doubt, the doubt must be resolved in favor 
of the importer; that the intention of congress to impose the higher 
rate of duty should be expressed in clear and unambiguods language; 
and that this case cornes within that rule. In the first place, it is 
not easy for a court to flnd, on this record, whether the duty imposed 
by paragraph 148 is always a higher rate than the graded spécifie 
duties imposed by paragraph 146 ; and theref ore it is not for us to 
say that the facts call for the application of the rule of law in ques- 
tion, even if it went to the extent claimed for it. Although this 
particular importation was clock-spring steel, said to be worth 6^ 
cents per pound, yet other strip steel, clearly to be classed for duties 
with it, is of a lower grade, — some of it known as "corset steel," 
and, as stated by one witness, of about one-third of the value of this 
in question. Therefore, under one grade in paragraph 146 — ^that 
of a valuation of above 2^/io cents, and not above 3 cents, per pound 
— the spécifie duty might exceed 50 per cent, ad valorem, and with 
a like possible resuit in the grade next specified. There is nothing 
in the record to enable the court to détermine the fuIL value or effect 
of this fact, or to ascertain whether, if the présent importer claims 
the application of paragraph 146, the next importer of strip steel 
may not claim the application of the provision against which the 
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présent one objects. So far as this rule of interprétation has any 
application, it must, of course, be limited to cases where it relieves 
aJl importera of ail articles whatsoever of the class concerned. The 
rulè bas received no practical construction by the suprême court, 
so far as décisions of that court hâve been brought to our attention. 
The flrst case was U. S. v. Isham, 17 Wall. 496, which related to the 
question whether a certain instrument was subject to a stamp duty 
or not; and, although the court stated generally the rule relied on 
by the présent importer, it disposed of the case without coming to 
any application of it. The next was Hartranft v. Wiegmann, 121 
U. S. 609, 7 Sup. et 1240. This raised a question as between f ree 
and dutiable goods ; but the court concluded that the décision of the 
circuit court was correct, and continued: "But, if the question were 
one of doubt, the doubt would be resolved in favor of tiie importer." 
The court did not go beyond the hypothesis, so that it had no occa- 
sion to apply the rule under considération. In like manner, in the 
well-known case of Twine 06. v. Worthington, 141 U. S. 468, 12 Sup. 
et. 55, the court, on page 474, 141 U. S., and page 55, 12 Sup. Ct, said 
that the intention of congress was plain. This, of course, was 
enough to end the litigation. Earnshaw v. Cadwalader, 145 U. S. 
247, 12 Sup. Ct. 851, turned on an issue for the jury. The court 
merely stated the ordinary rule that the jury must be satisfled by a 
prépondérance of évidence, and that the case was not within the 
earlier ones to which we bave referred. There can be no question 
as to the gênerai proposition; yet, like ail rules of construction of a 
similar character, we présume it has no practical use except in cases 
of extraordinary doubt. It has a more appropriate application when 
the question is one of any tax at ail; and the fédéral reports are 
f ull of suits where the courts hâve not hesitated to perf orm the duty 
of determining mère questions of classiflcation where it was admit- 
ted some duty was to be imposed, in favor of the higher rate, under 
circumstances of great difflculty. The nile, in any view of it, fails 
to aid us in the solution of this case. 

The limitations and application of the rule under which customs 
statutes are usually construed according to commercial nomenclature 
are too apparent, in the light of plain principles of construction, 
to need explanation so far as concerns this case. Although, if the 
expression "sheet steel in strips" stood alone, it might be interpreted 
as we hâve said, yet hère, as everywhere, this yields to surrounding 
f aets and the context. While the words in question, standing alone, 
might weU hâve the sensé we hâve explained, yet to the common un- 
derstanding they are not inapt to cover the importation in this case. 
Indeed, a very large manufacturer of this and analogous steel prod- 
ucts testifled that it is generally spoken of in his mill as "sheet 
steel." Therefore, it is not unreasonable to suppose that congress 
spoke in the same language, or at least regarded this importation 
as covered by thèse words. Whether it did so or not is the tuming 
point of this appeal. 

We attach great weight to the fact that sheet steel in strips, as 
deôned by the importer, had not been imported, or certainly only to 
ihe minor extent already described; while the article in question 
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in this case Tiad be-en imported to a sufflcient extent to corne in com- 
pétition with oui' otvn inanufacturers, and is not speciflcally pro- 
vided for, unless, m thèse words. We, therefore, conclude that con- 
gress intended to legislate for the latter, and not for the fonner. 
The connection with the words "flat steel wire" can hardly be ex- 
plained, except by ttie suggestion that congress had in mind analo- 
gous matters. We refer to the fact that flat steel wire and steel 
in strips, lifee this importation, might well bave been considered 
by congress as running into each other, and that congress united 
thèse in one provision in order to remove ail doubts arising from 
nomenclature, or from the successful use of new methods to évade 
a rigid description. We are, however, particularly impressed by 
the words "whether drawn through dies or rolls." Sheet steel, as 
commercially known, cannot, for any practical pur-pose, be drawn 
through dies, or, if at ail, only in such rare cases as not to occupy the 
attention of either congress or the trade. Plat steel wire, as we 
hâve seefû, is drawn either through dies or rolls ; but, if thèse words 
"whether drawn through dies or rolls" had relation only to flat steel 
wire, their location would hâve been other than it is. We are un- 
able to reconcile the putting by congress of this expression in the 
place where it stands with the interprétation laid by the importer 
on the words "sheet steel in strips." It is easily explained on the 
assumption that congress understood that "flat steel wire" and im- 
portations of the kind in question are of an analogous character, 
are liable to run into each other, and therefore needed to be pro- 
vided for in the same class. Further, the words "of whatsoever 
width" conform to the piirpose we assign to congress of shutting out 
doubts as between flat steel wire and steel strips, and they hâve no 
force or pur-pose except on that hypothesis. Indeed, taking the 
whole together, we are satisfled that congress intended by this pro- 
vision to cover flat wire, ribbons of steel, and strips of steel, however 
designated in the trade, and of whatever width, not exceeding the 
thickness stated by it, and however produced, whether through dies 
or rolls, and to do it ail by such sweeping provisions that they could 
not be evaded by any of the distinctions raised in the case before 
us. The proposition that this resuit charges congress with tau- 
tology overlooks the fact that the provision in question does not 
cover ail strips, but only those of a specified maximum gauge. 

The collecter assessed in this case one rate of duty, the importer 
in his protest insisted on another, and the gênerai appraisers found 
that a third was the correct one. We agrée with the latter. Un- 
der thèse circumstances, and in view of In re Collector of Customs, 
5 C. C. A. 101, 55 Fed. 276, we are not disposed to anticipate any 
questions which hâve not been submitted to us by counsel. 

The judgment of the circuit court is reversed, and the case re- 
manded to that court, for further proceedings consistent with this 
opinion. 
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MARINE, CoUector, Y. LTON et al. 
(Circuit Court of Appeals, Fourth Circuit Bebniâj'rf 5, 1895.) 

No. 95. 

1 BOARD OF GeNHKAI. AppBAISEES — POWBES. 

The board o£ gênerai appraisers bas the same power ■which belonga to 
a court to allow the substitution of a copy for the original of a document 
formlng part of the record of a case submitted to it, wUen sueh original 
is proved to hâve been lost 
2. tJAME— Efpbct op Findings. 

The flndings of the board of gênerai appraisers upon a question of fact 
will not be dlsturbed on appeal, unless without évidence to support them, 
or so manifestly wrong that It would be the duty of the court to disre- 
gard them. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maryland. 

Tliis was an application by the coUector of the port of Baltimore 
for a review of the décision of the board of gênerai appraisers re- 
specting certain marchandise imported by J. Crawf ord Lyon and 
others, trading as Lyon, Hall & Co. The board found that certain 
protests had been duly flled, and had been lost, and permitted copies 
of such protests to be flled. The circuit court sustained the décision 
of the board of gênerai appraisers. The collecter appeals. 

John T. Ensor, U. S. Atty., for appellant. 
John F. Preston, for appellees. 

Bef ore GOFF and SDIONTON, Circuit Judges, and BBAWLEY, 
District Judge. 

BRAWLEY, District Judge. Messrs. Lyon, Hall & Co. imported 
through the port ol Baltimore nine separate lots of jute rugs, be- 
tween July, 1891, and May, 1892, and claimed that the same were 
dutiable as jute carpetings, under paragraph 363, Act Oct. 1, 1890. 
The collecter classifled said rugs as pile fabrics, and dutiable under 
paragraph 350 of said act, which imposes a higher rate of duty than 
is provided in paragraph 363, and the en tries were liquidated accord- 
ingly. It was subsequently held that the rugs were properly duti- 
able under paragraph 363, and, as protests in due form had been flled 
with respect to seven of the lots, the same hâve been reliquidated, 
and the excess of duties paid has been recovered. The controversy 
hère grows ont of a question as to the regularity and legality of the 
protests as to two of the lots, which are referred to as "No. 949" and 
"No. 950." The act of June 10, 1890, provides (section 14) that 
the décision of the coUector as to the rate and amount of duties 
chargeable upon imported merchandise shall be flnal and conclusive 
against ail persons interested therein, unless the owner, importer, 
consignée, or agent of such merchandise shall, within 10 days after 
(but not before) such ascertainment and liquidation of duties, etc., 
or within 10 days after the payment of such fées, charges, and exac- 
tions, if dissatisfled with such décision, give notice in writing to the 
coUector, setting forth therein distinctiy and speciflcally, and in 
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respect to each entry and payment, the reasons for his objections 
tiiereto, etc. It is further provided tliat the collector shall transmit 
the invoice and ail the papers and exhibits connected therewitl; to 
the board of gênerai appraisers, created by said act, which board 
"shall examine and décide the case thus submitted, and their dé- 
cision, or that of a majority of them, shall be final and conclusive 
upon allçersons interested therein," etc. Protests in seven cases 
were conddered by thig board, and sustained in ail save one, which 
was overmled, for reasons not pertinent to this inquiry. It is not 
disputed that the two lots now under our considération were of the 
same class of merchandiôe, and snbject to the same rate of duty, as 
those ordered by the board to be relinquished. Thèse two lots, im- 
ported per steamship Minnesota, September 18, 1891, and the ste^m- 
ship Montana, October 26, 1891, were liquidated October 14, 1891, 
and NoTghiber 25, 1891, respectively. It is claimed that protests 
respectiîig thèse two importations were flled with the collector of 
the pcirt of Baltimore on October 19 and November 30, 1891, re- 
spectively. What are alleged to be copies of the same, bearing 
those dates, were lodged with the collector, and by him transmitted 
to the board of appraisers on February 28, 1893, with a letter stating 
that, after careful investigation, he found no record in Ms olBoe of 
said protests; and, after detailing the System of the office, tending to 
show how impossible it would be that such protests should be flled 
without leaving some trace of their existence, he insisted that "the 
loss of a protest has never oecurred, and is extremely unlikely to 
occur." The alleged cooies of the protests, with the letter of the col- 
lector, a letter of the naval officer of like import, and an affldavit of 
the chief clerk of the liquidating department of the Baltimore cus- 
tomhouse, tending to support the contention that such protests had 
never been flled, and stating other facts to sustain such contention, 
came bef ore the board of gênerai appraisers in due course, and with 
them was an affidavit of J. Orawford Lyon, one of the flrm of Lyon, 
Hall & Co., to the effect that a protest in each of thèse cases, of the 
same ténor as the protests flled in connection with the other entries, 
was signed by him, and given to Frank H. Shallus, the customhouse 
broker of his flrm; and affldavits of the said Shallus that protests 
in each casé had been flled. Both Lyon and Shallus charged in their 
afiidavits that an irregular record had been kept by the person in- 
trusted with the flling of protests, and that said person had since 
been dismissed for inattention to duty. The décision of the board 
of appraisers was flled August 11, 1893, and it was held without dis- 
sent that merchandise identical with that in question was dutiable 
as claimed by the appellants, and that the real point in issue was 
whether the appellants, had flled protests against the collector's dé- 
cision within 10 days after liquidation, as required by the statute 
above cited. Upon this point the board found that "the customs 
officer referred to was inattentive to duty, and was removed for 
drunkenness," and that there was prima facie proof that the original 
protests were flled in time. The protests were sustained, and the 
collector authorized to reliquidate the entries accordingly, Prom 
v.65F.no.8— 63 
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thk décision the collector appealed to the United State» circuit 
court, wliere, after a hearing, a judgment was entered aflrpaing the 
décision of the board of gênerai appraisers, and from thia j udgment ' 
the collector appeaJs. 

The précise question for our détermination, and the only question, 
is whether the board of gênerai appraisers had jurisdiction to hear 
aud détermine the subject-fnatter in controversy. If it had, it is 
scarcely disputed that its flndings of fact will not be disturbed, un- 
less they are wholly without évidence to support them, or so mani- 
festly w^rong that it would be the duty of tke court to disregard 
them. The board being the créature of statute, we must look to the 
statute for the définition of its powers. The twelfth section 
et pie act of June 10, 1890, provides for the appointment by the prési- 
dent, by and with the advice and consent of the senate, of nine gên- 
erai appraisers of merchandise, fixés their salary, and confers upon 
them authority to exercise the powers and duties dcTolved upon 
them by that act, "and to exercise, under the gênerai direction of 
the secretary of tte treasury, such other supervision over appraise- 
ments and classifications for duty of imported merchandise as may 
be needful to secure lawful and uniform appraisements and classi- 
fications at the several ports." The fourteenth section of the 
same act prescribes the method of procédure in appeals from the dé- 
cision of the collector as to the rate and amount of duties chargeable 
upon imported merchandise, and provides for the hearing of such 
appeals by a board of the three gênerai appraisers, w^hich "shall 
examine and décide the case thus submitted." Judicial power is 
thus conferred, and the phraseology implies a court It has been so 
held: 

"In the circuit court the retum of the board Is to be consldered substan- 
tially In the saxae manner as the report pf a master is consldered in that 
court, or as the record Includlng the opinion of the court In an equity or ad- 
mlralty suit Is consldered in an appellate court" In re Van Blankensteyn, 
5 C. O. A. 579, 56 Fed. 475. 

That a court can allow the substitution of a copy of a pleading 
in the place of the original proved to be lost is too clear for argu- 
ment. If the office of the collector of the port of Baltimore had been 
destroyed by fire, it VFOuld scarcely be disputed that the board of 
appraisers could allow secondary évidence as to the contents of docu- 
ments proved to hâve been burned. Between papers lost by a fire 
and those lost by the carelessness of their custodian there can be no 
légal distinction. When this board found as a matter of fact that 
the protests had been filed in time, it was clearly within its juris- 
diction to allow copies of the originals to be filed in place of those 
misplaced through carelessness. In the absence of fraud, or mis- 
take so gross as to amount to it, such finding should not be dis- 
turbed. We flnd no error in the judgment of the circuit court dis- 
missing the appeal. It is therefore affirmed. 
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SNOW V. MAST et al. 

(Circuit Court, S. D. Ohio, W. D. January 12, 1895.) 

No. 4,751. 

1. CoPTKiGHT— Notice Inschibbd on Photograph— Abbrbviation. 

In a notice of copyright inseribed on a photograph under Rev. St. § 4962, 
the abbreviation " '94," representing the year, la a substantial compliance 
with the statute. 

3. SAME— IkFKINGEMENT— JOINDEB OF CAUSES Oï ACTION. 

Joining several causes of action for penaltles under Rev. St. § 4965, for 
infringement of separate copyrights, is not improper, either at commoa 
law or under the Ohio Code of CivU Procédure, which allows the joinder 
of dlfEerent causes of action for penalties under a state statute. 

This was an action by Blanche L. Snow against Phineas P, Mast, 
J. S. Crowell, and T. J. Kirkpatrick, partners as Mast, Crowell & 
Kirkpatrick, for penalties under Rev. St. § 4965, for infringements 
of copyrights. Défendants demurred to plaintiff's pétition. 

The pétition alleged, as three separate causes of action, infringements of 
three différent copyrights of photographs seeured by plaintifC. The notices 
of copyright aUéged in the pétition to hâve been inseribed on the copies of 
said photographs were In the following form: "Copyright '94. By B. L. 
Snovf." Défendants demurred, on the grounds that the pétition contained 
several pretended causes of action improperly joined, and that nelther the 
pétition nor any cause of acition thereof stated facts sufflclent to constltute 
a cause of action against défendants. PlaintifC had previously flled a bill in 
eQnity, founded on the infringement by défendants of the same copyrights, 
for an Injunction and an account, and also for the surrender and delivery 
of copies of the alleged infringing photographs on hand and the plates from 
which they were made, and for the recovery of the penalties imposed for 
such infringements. On the hearing upon a demurrer to the biU, the demur- 
rer was sustained, on the ground that plalntiff had an adéquate remedy at 
law, by action. 63 Fed. 623. Thereupon plaintiff flled a pétition for a re- 
hearing on the demurrer, and for leave to amend the bill, and thereafter 
brought thls action. 

Wood & Boyd, for plaintiff. 
Keifer & Keifer, for défendants. 

SAGE, District Judge. The demurrer will be overruled. The 
point made for the défendants that the notices of the copyrights al- 
leged to hâve been inseribed on the photographs do not comply with 
the requirements of the statute was urged in support of the demur- 
rer in the suit in equity and overruled, The object of the statute 
is to give notice of the copyright to the public, and it would be too 
narrow a construction to hold that the abbreviation " '94" is insuffl- 
cient. A substantial compliance is ail that is necessary. In 
Werckmeister v. Manufacturing Co., 63 Fed. 445, 452, the court said 
that there was enough in the notice to give any one who was look- 
ing for the truth, and desiring to avoid infringement, the thread 
which would lead him easily to the actual condition of the copyright, 
and held that that was sufiScient. 

There is no misjoinder. The causes of action in the pétition are 
for injuries to property. Even at common law they might be joined. 
"Where the same form of action may be adopted for several distinct 
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injuries, the plaintiff may in gênerai proceed for ail ïn one action." 
Chit PI. 202. "Several counts may be joined in one action on a 
pénal statute for différent pénal ties of a similar nature." Id. 200. 
The pétition is substantially in accordance with the Ohio Code of 
Civil Procédure. If the question be considered under the Code, 
there is no misjoinder; for it was held in Eailroad Co. v. Cook, 37 
Ohio St. 265, 272, that the statute providing for the joinder of 
actions should be construed liberally for the purpose of preventing 
multiplicity, and that différent causes of action for penalties under 
a Btate statute may be unlted in the same pétition. In addition, 
it may be said that, under section 921 of the Revised Statutes of 
the United States, if a separate action had been brought for each 
of the causes set up in the pétition, they might be tried together. 
It would hardly be worth while, therefore, to compel the pleader 
to separate them, and to bring three actions. 



SNOW T. MAST et al 

(Circuit Court, S. D. Ohio, W. D. January 14, 1895.) 

No. 4,686. 

CoPTRiGHT OF Photogbaph— Eqtjity Jueisdiction of Suit fob Infbinobment 
— 63 FED. 623, Reybksbo on Rbhbarinq. 

This was a suit by Blanche L. Snow against Phineaa P. Mast, J- 
S. Crowell, and T. J. Kirkpatrick, for infringements of copyrights of 
photographs. On the hearing upon a demurrer to the bill the de- 
murrer was sustained. 63 Fed. 623. Complainant filed a pétition 
for a rehearing, and for leave to amend the bill, and thereupon the 
following order was entered: 

This cause came on to be heard upon the pétition of the com- 
plainant for a rehearing of the demurrer of the défendants, and for 
leave to amend the bill, and was argued by counsel for both parties ; 
and thereupon, upon considération thereof, it is ordered, adjudged, 
and decreed that the entry herein dismissing the bill be, and the 
same is hereby, set aside, and that the demurrer be, and the same 
is hereby, overruled, with leave to the défendants to answer within 
15 days; and it is further ordered that the bill stand amended as 
prayed for in said pétition. 



JONATHAN MILLS MANUF'Q CO. V. WHITBHURST et aL 

(Circuit Court, S. D. Ohio, E. D. December 1, 1894.) 

No. 632. 

JUDOMHNT— ReS JtTDICATA— DeCREE POK AsBIGKMENT OF PaTENT. 

A decree of a court havlng jurisdietioiî, findlng that the tltle to certain 
patents was held hy a défendant in trust for a corporation, and that re- 
celvers of the corporation weré entltled to hâve ttié patents assigned to 
them, ordered the maklng of such asslgnment, whldi Was ' executed and 
delivered accordingly, Held, that in a subséquent suit for iufriugement of 
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one of such patents, brought by one claimlng under sald défendant with 
notice of the rights of the corporation and the receivers, such decree and 
assignment were a complète défense, althongh in tlie biil on which the de- 
cree was rendered said patent was not speciflcally mentioned, It being 
witbin the gênerai averments of the bill. 

This was a suit by the Jonathan Mills Manufacturing Company 
against M. G. Whitohnrst and othera for infringement of letters 
patent No. 267,098, issued to Jonathan Mills Novemher 7, 1882, for 
improvements in machines for bolting flour. A decree for com- 
plainant was rendered (56 Fed. 589), but, on pétition by défendants, 
a rehearing was granted (60 Fed. 81), and proofs were taken under 
the order for a rehearing. 

At the original hearing of the case complainant based its title 
to the patent in suit on certain assignments and other instruments 
in writing, which were described in the opinion rendered on such 
hearing as follows: 

On the 23d day of January, 1883, Jonathan Mills, the patentée, assigned ai; 
hls right, title, and interest in and to the patent in suit to the Phoenix Foun- 
dry & Machine Worlis, a corporation havlng its home office and principal 
place of business at Terre Haute, Ind. On the 18th of December, 1883, the 
Phoenix Foundry & Machine Works, "in considération of $1,000 cash In hand 
paid, and for a note for $1,000, due in six months, made by Jonathan Mllls 
to the Phoenix Found^ & Machine Works," agreed, in writing, to assign to 
Myron W. Clark the patent lu suit, and certain other patents and rights and 
Personal property. It was stlpulated in the agreement that Clark should sell 
"the said property," and apply the proceeds— First, to the payment of $1,000 
to Mllls; second, to the payment of sald note made by Mllls; and, third, to 
pay to Mllls any balance or surplus. Then follows a provision that no lia- 
bllity shall attach to Clark, exceptlng to account for proceeds of sales, and 
the Phoenix Company, "in assignlng sald property, guaranties no value there- 
to." Thls contract is slgned by the Phoenix Company and by Clark. Sub- 
jolned is a déclaration, slgned by Clark and by Mills, that Clark holds the 
property as trustée for Mllls, and as securlty for the payment of $1,000 due 
him by Mllls, and to be retalned from the proceed of sales, which, however, 
were not to be made wlthin six months wlthout hls consent Then follows 
the substitution on the 21st of June, 1884, by Mills, of George T. Smith for 
Clark as trustée. Meantime, on the 20th of December, 1883, Clark had as- 
signed to Smith, In considération of $1,065, the patent in suit, and certain 
other patents Included In the assignment to him by the Phoenix Company, 
but not still other patents and certain personal property included in sald as- 
signment On the 15th of August, 1892, Smith, in considération of $100, as- 
. slgned the patent in suit to Charles Wardlow, of Columbus, Ohio, and, on the 
next day, Wardlow, in considération of one dollar and other valuable consid- 
érations, assigned the same to the complainant By an Instrument in writing, 
not dated, but recorded in the patent office July 1, 1891, Jonathan Mills, In 
considération of one dollar and other valuable considérations, asslgns ail hls 
interest In sald patent to the complainant This assignment contalns a stipu- 
lation that the complainant should pay 10 per cent, of ail royalties collected 
by it "for Infringements" to Mills. 

The pétition for rehearing alleged newly-dlscovered évidence, eonslstlng of 
the decree of the circuit court of Wayne county, Mich., in which It was de- 
termlned that the patent in suit was the property of the George T. Smltb 
Middlings Purifier Company, and that George T. Smith had transferred the 
patent, which he held as trustée for said company, in fraud of the creditors. 
The pétition also set forth that the assignment from Jonathan Mills to the 
complainant hereln contalned full notice of the rights of the George T. Smith 
Middlings Purifier Company, and that complainant was charged with such 
notice when it procured Smith to make the transfer of the patent in suit to 
Charles Wardlow, and from Wardlow to the complainant company. See 60 
Fed. 81. 
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The pétition also set forth that prier to the sald transfer of Mills to the 
complainant company he had assigned ail his rlght, title, and interest in the 
patent hère In suit to the Gummér Engine Company, of Oleveland, Ohio, and 
that such asslgnment waa dated March 13, 1884, and duly recorded in the 
United States patent office before the time the complainant's company had ac- 
quired any title to the patent 

The answer to the pétition for rehearing denied that Smith held the patent 
in trust for the George T. Smith Middlings Purifier Company; denied that prior 
to the assignment to Wardlow he had attempted to assign any rights in the 
patent to hls wife, Eliza B.< Smith; denied that such asslgnment was flled 
in the patent office; and denied that Eliza B. Smith ever made any assign- 
ment to one Charles H. Plummer, or other person, of the patent In suit. The 
answer admltted that the suit was flled in the circuit court for the eounty of 
Wayne, Mich., by the recelvers of the George T. Smith Middlings Purifier 
Company against Smith, his wife, and Plummer, as alleged in the pétition 
for rehearing; admitted that the deeree of the court upon full hearing and 
testlmony in open court found that Smith dld hold the title to the patent No. 
267,098 in trust for the George T. Smith Middlings Purifier Company, did 
order that Smith reconvey the title to the receivers, or that the deeree Itself 
should operate as an assignment, transfer and release of ail the right, title, 
and Interest which either George T. Smith, Eliza B. Smith, or Plummer, or 
any of them, had in sald patent at the time of ffiing the suit, to wlt, August 
13, 1890; but it Insisted that sald deeree had no force and effect for the pur- 
pose of transferrlng said letters patent No. 267,098, because the said letters 
patent were not mentioned by name, date, and number in any allégations 
in the pleading In said cause, or upon any proof s taken in said cause. The 
answer further denied that Jonathan Mills did on March 15, 1884, and on Feb- 
ruary 1, 1886, assign ail his right In the patent on which this suit is brought 
to the Cummer Engine Company, of Oleveland, Ohio, for the reason that sald 
Mills had parted with ail his right, title, and interest in said patent No. 267,- 
098, and that said légal title was in George T. Smith; and alleged that said 
conveyance to the Cummer Engine Company was nuU and void and of no 
effect for that reason. 

In support of the allégations of the pétition défendants introduced in 
évidence certifled copy of the deeree of the Wayne eounty circuit court 
of Mlchigan, referred to in the pétition for rehearing; also certifled copy 
from the records of the United States patent office of the assignment 
from the Consolidated Middlings Purifier Company and the George T. Smith 
Middlings Purifier Company to Eliza B. Smith; also certifled copy from the 
records of the patent office of the agreement between Eliza B. Smith and 
Charles H. Plummer, dated July 16, 1890; also certifled copy from the rec- 
ords of the patent office of the assignment from Eliza B. Smith, George T. 
Smith and George W. Weadock, executor, to the receivers of the George T. 
Smith Middlings Purifier Company, which assignment was made in pursuance 
of the order of the Wayne eounty circuit court; also certifled copy from the 
records of the patent office of the assignment from Jonathan Mills to the' 
Cummer Engine Company, dated March 15, 1884; also copy from the records 
of the patent office of the agreement between Finch & Mills and the Cummer 
Engine Company, dated February 1, 1886; also certifled copy from the rec- 
ords of the patent office of the contract between the Cummer Engine Com- 
pany and J. C. Frazier, dated March 24, 1886; also certifled copy from the 
records of the patent office of a dlgest of ail the assignments, agreements, 
licenses, etc., relating to the patent on which this suit la brought 

Poole & Brown, for complainant. 
George J. Murray, for défendants. 

SAGrE, District Judge. I hâve exainined the proofs and briefs 
presented upon the hearing of the pétition for rehearing. I flnd 
that the proofs support the averments of the pétition. The de- 
eree in the Wayne eounty circuit court of Michigan in the suit of 
Rufus H. Enderson and Zenas C. Eldrid, receivers, against George 
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T. Smith et al. is conclusive upon the proposition that George T. 
Smith (under whom the complainant herein claims), held the title to 
the patent in suit in trust for the George T. Smitii Middlings Puri- 
fier Company, and that the complainants in that suit, as receivers of 
said Company, were entitled to hâve the same assigned and trans- 
ferred to them for the interest of the creditors of the George T. 
Smith Middlings Purifier Company. The deeree ordered that 
George T. Smith, with his wife, Eliza B. Smith, and one Weadock, 
forthwith exécute and deliver to said receivers the patents involved 
in said suit, including patent No. 267,098, on which this suit is 
based. Said parties, and each of them, were by said deeree per- 
petually enjoined and restrained from assigning, transferring, or in 
any manner disposing of or using any letters patent, licenses, appli- 
cations, or patent interests mentioned or described in said deeree, 
which remains to this day unappealed from and in full force. 

It further appears from the proofs that the assignment ordered 
as above was executed and delivered by said George T. Smith, 
Eliza B. Smith, and Weadock to said receivers, of the several pat- 
ents set forth in said deeree, including said patent No. 267,098, on 
the 7th of, June, 1893, and recorded June 16, 1893, in the records 
of the United States patent offlce. The complainant had full notice 
of the rights of said George T. Smith Middlings Purifier Company 
and of said receivers. The objection that the deeree goes beyond 
the averments of the bill is not well founded. The bill set ont a 
contract between said George T. Smith and the George T. Smith 
Middlings Purifier Company, by which it appears that said purifier 
company became vested with the entire right and title to patents 
therein enumerated, together with the right to an assignment and 
transfer to it of ail other patents which said George T. Smith 
should thereafter procure for improvements in milling or mill ma- 
chinery. Said contract was executed on the 25th day of April, 1878. 

It is further averred in the bill that the complainants, by virtue 
of the terms and provisions of said contract, became entitled to ail 
the patents held in the name of George T. Smith, and ail the rights 
and interests in patents obtained by him in connection with other 
persons; that, when obtained, they in equity became the property 
and rights of the George T. Smith Middlings Purifier Company, 
and they so continued up to the date of the assignment; and, fur- 
ther, George T. Smith thereafter held the légal title to ail said 
patents in trust, for said purifier company. The prayer of the bill 
is that the défendants George T. Smith and others be required to 
answer and set forth ail the patents and patent interests of every 
character, not only of patents mentioned as being in his name, and 
in which he had an interest, but ail applications for patents pend- 
ing; and that George T. Smith be required to discover what other 
and further applications for patents he then had, either at that time 
or at the time of any assignment made by him. Patent No. 267,098 
is not speciflcally mentioned in the bill, but the gênerai averments 
quoted are ample to include it. It is, however, specifically men- 
tioned in the deeree and in the deed of assignment and transfer 
made in pursuance thereof, as above set forth. Even if it had been 
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mentioned in the decree, and not in the bill, and the decree were 
erroneous, therefôre, in so far as it included that patent, it could 
ûot be attacked collaterally in this or any other court, the Wayne 
county circuit court having had jurisdiction of the subject-matter 
and of the person. I do not deem it necessary to consider the ques- 
tions arising upon the transfer by Jonathan Mills to the Cummer 
Engine Company, deeming the decree of the Wayne county circuit 
court and the assignment made thereunder a sufQcient and com- 
plète défense to the bill. The pétition for rehearing is sustained, 
and the bill will be dismissed at the costs of the complainant 



BCONOMY FEED WATER-HEATBR CO. T. LAMPREY BOILER FUR- 
NAOE-MOUTH PROTECTOR CO. 

(Circuit Court of Appeals, First Circuit, February 1, 1895.) 

No. 112. 

Patents— Time pob Payment of Final Fbh to Patent Office. 

Under Rev. St. 1 4897, requiring payment of final fee to the patent 
office wlthin six months from notice of the allowance of the patent, such 
fee may be paid witbin six calendar months from the date of the notice. 

Appeal from the Circuit Court of the United States for the District 
of New Hampshire. 

This was a suit by the Lamprey Boiler Furnace-Mouth Protector 
Company against the Economy Feed Water-Heater Company for in- 
fringement of a patent. There was a decree for complainant, and 
for an accbunting (62 Fed. 590), from which défendant appeals. 

In respect to the payment of the necessary fées to the United 
States patent office, the records of the office show that letters pat- 
ent îs^o. 421,588 were passed and allowed August 1, 1889, and that 
notice was sent on that day to'the applicants and to their attorneys. 
The final fee of $20 was paid January 29, 1890. 

Eev. St. § 4897, requires payment of final fee to the patent office 
within six months from notice of the allowance of the patent. Id. § 
4885, provides that "every patent shall bear date as of a day not 
later than six months after the tlme it was passed and allowed and 
notice thereof spnt to the applicant or his agent; if the final fee is 
not paid within that period, the patent shall be withheld." 

H. W. Boardman, for appellant. 

The common-law or lunar month, of 28 days, Is the month by whlch the six 
months named in Rev. St. § 4885, must be computed, and not a calendar 
month. Walk. Pat. § 125; Rob. Pat § 585; 2 Bouv. Law Dlct 187, § 7. 

John J. Jennings and Stephen S. Jewett, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PER CURIAM. We agrée in this case with the conclusions 
rjeached by the court below, and we can add nothing to the full and 
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dear 0{dnion of the presidiiig Jndge. âb, In oar opinion, tlie fee 

was paid witMn the six months ïequired by statute (Guaranty Trust 
Ce. V. Green Cove E. C5o., 139 U. S. 137, 145, 11 Sup. Ct. 512), we do 
not think it necessary to pass upon the question whether the non- 
payment of the fee within the statutory period can be set up as a 
défense to a suit upon the patent The decree of the circuit court 
is affirmed. 

NOTE. In the case of Guaranty Trust Co. v. Green Cove R. Co., 139 V. S. 
137,, 11 Sup. Ct 512, clted abore, It was held that where a statute requlres 
notice of publication «for four months," and there is no législative définition, 
it will be taken to meaa calendar months. 



NATIONAL POLDING-BOX & PAPEK 00. T. BLSAS et aL 

(Circuit Court, S. D. New York. December 6, 1894.) 

1. Patbïîts— Actions fOk Infbikgbmbnt— Phior Décisions. 

The valldlty of a patent whlch bas been a fréquent subject of lltiga- 
tlon, and Invarlably bas been sustalned, is not open to oontroversy in 
a circuit court 

3. Samb. 

On the question of Infrlngement, where It appears that devlces very 
slmllar to défendants' hâve been held to Infringe in seveial cases, the 
décision granting a prellminary Injunctlon In the case, dlrectly on the 
point involved, and made after careful examinatlon of défendants' de- 
vice, sbould be followed on final hearing, especially where no Injunctlon 
can issue, and a speedy revlew can be had. 

8. iJAMB. 

The Ritter patent No. 171,866, for an improvement In paper boxes, held 
valld, and infringed. 

This was a suit by the National Polding-Box & Paper Company 
against Herman Elsas and David Keller for infringement of letters 
patent No. 171,866, granted to Eeuben Ritter, January 4, 1876, for 
an improvement in paper boxes. 

On motion by complainant for a preliminary injunction, the fol- 
lowing opinion was rendered by Lacombe, Circuit Judge: 

"A careful examinatlon of the exhibita introduced by the défendants, as 
samples of the locklng deviee In the boxes sold by them, leads me to the 
conclusion that the projection does not accomplish Its purpose by booking 
over the materlal at the end of the slot, but engages with the edge of the 
slot itself. The Illustratlve model. In whlch the slot is prolonged, makes 
this qplte clear; and the slot Is narrow enough to act substantlally as a slit 
in bending the projection so as to glve a straight edge engagement. I am 
unaWe to . difCerentiate it, in action, from the devlce whlch was before the 
court in National FoldingTBox & Paper Ca v. American Paper Pall & Box 
Oo., in>r, , do. I think défendants hav;e shown such lâches on the part of com- 
plainant or its predep^ssors as should def eat this application for a prellmi- 
nary injunctlon.. Motion gra.nted." 

Walter ï). Edmonds, for complainant. 

Arthur v. Briesen (E. E. Wood and Edward Boyd, on the brief), 
for défendants. 

COXE, District Judge* The validity of the complainant's patent 
is no longer open to controversy in this court It has been the fre- 
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quent subject of litigation and ha#, invariably, been sustainei Box 
Go. T, Nugesftt, 41 Fed. 139; Natioiial Folding-Box & Papef Oo. v. 
American Paper Pail & Box Oo. (on preliminary injunction) 48 Fed. 
913, afflrmed 51 Fed. 229, 2 0. G. A. 165; same, on final liearing, 
55 Fed. 488; National Folding-Box & Paper Go. v. Plioenix Paper 
Go., 57 Fed. 223. 

Upon the question of infringement also the défendants are con- 
fronted by four circuit court décisions and one décision of the cir- 
cuit court of appeals, holding that devices Very similar in construc- 
tion infringe the second claini of the Eitter patent. There is also 
the décision of this court directly upon the point involTod. It is 
true that this décision was not made at final hearing, but upon a 
motion for a preliminary injunction; but it is also true that it was 
made by the judge who decided the original case, after "a careful 
examination of the exhibits introduced by the défendants as sam- 
ples of the locking deyice in the boxes sold by them." He was 
clearly of the opinion that the défendants' flap did not hqok into 
the angle of the slot and engage at a single point, but that there was 
a straight-edge engagement. In such circumstances the décorons 
and orderly administration of justice requires that the prior déci- 
sion should be followed, and espécially so in a case where no in- 
junction can issue and a speedy review can be had. 

The court has examined the eomplainant's title, in the light of 
the défendants' accusations, and is of the opinion that it is sufQ- 
ciently established. 

The patent having expired pendente lite the complainant is en- 
titled to a decree for an accounting, with costs. 



DE LEON T. LEITOH et aL 

(District Court, E. D. Loulsiana. February 11, 1895.) 

No. 1^006. 

1. Admibaltt— Jdrisdictioît— Bond pok Salvaqb. 

Where salved property Is delivered by the Balvors to the owners, upon 
their promise to exécute a bond for salvage when requested, and such 
a bond is afterwards glven, and dated back to a day before the dellv- 
ery of the property, a court of admlralty has jurlsdlction to entertain a 
Ubel In personam on the bond. 

2. Salvage— AMO0NT of Allowancb. 

The steamshlp M., on a voyage from New Orléans to Honduras, struck 
a reef ofC the coast of Mexico, and, belng In great danger of golng to 
pièces, was abandoned by the crew. On the foUowIng day, N. and D. 
went on board, brought ashore a quantlty of specle, guarded It for three 
day», and then took It on a schooner to meet a steamer bound to Belize, 
put it on board such steamer, and brought It safely to Belize, incurrlng 
In thèse services considérable expense and considérable hardship and 
danger. ffeW, that an allowance to N. and D., as salvage, of one-third 
of the value of the specle, was proper. 

This was a libel in personam by A. G. De Léon, executor of R S. 
De Léon, against James Leitch and the firm of Lefebvre, Krug & 
Oswald, upon a bond given to secure payment of salvage. The 
bond in question is as foUows: 
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British Honduras. 
Articles of agreement entered Into at Bellze, thls elghth day of January, 
In the year one thousand elght hundred and elghty-nlne, between James Mi- 
chael Norlch, of New Orléans, In the United States of America, and Keginald 
S. De Léon, of Puerto Cortez, in the republlc of Honduras, of the one part, 
and the several persons or finns whose names are hereunto subscribed of the 
other part: Whereas, the steamshlp Macgregor, of Glasgow (J. S. Miller, mas- 
ter), having sailed from New Orléans on the 27th day of December last, bound 
on a voyage thence to Puerto Cortez, via Bellze and Llvingston, laden with a 
gênerai cargo, and having on the evenlng of the 30th day of December, about 
9:30 o'clock, accidentally struck on a reef at Ascension Bay, on the Yucatan 
coast of Mexico, and remalnlng there fast and Immovable, and being In great 
danger of golng to pièces and being abandoned by the crew for the night, and 
on the 31st day of December being still fast and In danger of brea-klng up, 
the parties hereto of the flrst part went on board the said vessel, and brought 
ashore a large quantity of specie whlch was laden on the said vessel, and 
buried the same In the sand, and guarded the same by day and by nIght untll 
the third day of January, when they carried the same on board a schooner, 
and took It out to sea to meet the steamshlp Wanderer, whlch was expected to 
be on her voyage from New Orléans to Bellze; and having, on the sixth day 
of January, falleu in with the said vessel, put the said specie on board of her, 
and brought it safely to Bellze, wliere they arrlved this day; whereby, or 
in conséquence of the premlses, the parties hereto of the flrst part hâve In- 
curred considérable expenses, disbursements, and charges, and hâve encoun- 
tered considérable risks and dangers to their lives, and hâve been put to con- 
sidérable hardships and trouble, the amount or value whereof cannot at prés- 
ent be sufflciently ascertalned, and which may form a charge on the said specie 
so saved, or may come under the dénomination of salvage to which the said 
parties hereto of the second part, being respectively owners or consignées, or 
agents of owners or consignées, of the said specie so saved, may be liable to 
contribute: Now, thèse articles .witness tbat, in considération of the engage- 
ments and agreements of the said parties of the second part hereinafter con- 
talned, the said James MIchael Norlch and Reginald S. De Léon engage and 
agrée with each of the said parties of the second part that they shall, and 
will dellver, or caused to be delivered, as soon as can be conveniently done, at 
the port of Bellze, aforesald, and on reasonable request, the respective amounts 
of specie so laden on board the said steamshlp Macgregor, and so saved be- 
longing or consigned, respectively, unto the several parties of the second part, 
hls or their factors, agents, or assigns, and permit them to reçoive, taie posses- 
sion, and remove the same according to their respective rlghts, positions, or 
ownershlps thereof. In considération whereof the said parties hereto of the 
second part do hereby for themselves, severally and respectively, and not 
jointly, personaUy engage and agrée with the said James MIchael Norlch and 
Reginald S. De Léon, Jointly and severally, to pay, or cause to be pald, unto 
the said James MIchael Norich and Reginald S. De Léon, or unto their execu- 
tors, administrators, or assigns, their proper and respective proportions of the 
sald salvage In respect of their respective sums of specie so saved, and ail 
légal charges and other expenses to which the sald parties of the second part 
are or shall be respectively Uable, or which the said specie ought to bear under 
the aforesald elrcumstances, ratably and In falr proportions, according as the 
amount and proportions thereof may be aacertalned and adjusted by any court 
of law having compétent Jurlsdlctlon In the premlses, or by prlvate arrange- 
ment, among au the parties hereto. In witness whereof, the parties hereto 
hâve hereunto sèt their hands, the day and year flrst above written. 
[SIgned] J. M. Norlch. 

p. p. R. S. De Léon, 
A. C. De Léon. 

Mutrie, Arthur & Currie. 

Lefebvre, Krug & Oswald, 

James Leltch. 
W. J. McKInney, 

Actg. Secy. on Behalf of the Government of Brltlsh Honduras. 
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W. S. Benedict and E. De Gray, for libelant. 

PAELANGE, District Judge. This is a libel in personam by the 
testamentary exécuter of one of two salvors, on a bond given to 
secure the payment of salvage. The original libel averred that the 
specie saved was delivered to the consiignees, and that thereafter, 
the salvors haying communicated with the consignées, the latter 
signed the bond. Under such allégations, it may be that libel- 
ant could not recover in this court Cutler v. Eae, 7 How. 729; 
Eailway Cp. v. Swan, 111 U. S. 384, 4 Sup. Ct. 510. The libel was 
amended so as to aver that the bond was signed prior to and as a 
condition of the delivery of the specie. Subsequently, a further 
amendment was made to the libel, so as to aver that, prior to the 
delivery of the specie to the consignées, they agreed to give the bond. 

1 am satisfted that the last amendment sets out the real f acts. The 
receipts which the consignées gave when they received their specie, 
state that they agrée to sign a bond when called upon to do so. The 
bond was doubtless postdated, but I dô not see that such action was 
objectionable, under the circumstances. The specie was delivered 
under a written promise to sign a bond, and subsequently the bond 
was executed by ail parties, dating it back to the date of the deliv- 
ery. No oiie complains of this, Under the allégations of the sec- 
ond amendment to the libel and the facts which support them, the 
court has jurisdiction. Coast Wrecking Co. v. PhoenrS Ins. Go., 7 
Fed. 236; Maury v. CuUiford, 10 Fed. 388; The John M. Chambers, 
24 Fed. 383; L'Amérique, 35 Fed. 835; Olivari v. Insurance Co.> 
37 Fed. 894; Sweeney v. Thompson, 39 Fed. 121. See notes foot of 
page 166, Ben. Adm. (Ed. 1894). That a passenger, in a proper 
case, may recover salvage, is settled. The Connemara, 108 U. S. 358, 

2 Sup. Ct. 754. 

The total amount of specie saved was about |21,244. Only 
two of the consignées who signed the bond are before the court, — 
James Leitch, for whom $3,700 were saved; and the flrm of Lefebvre, 
Krug& Oswald, for which $1,288.25 in Mexican dollars, worth $950 
in American money, were saved. The services rendered were highly 
meritorious. The bond, Signed by ail the parties, recites that the 
salvors "hâve incurred considérable expenses, disbursements, and 
charges, and hâve encountered cpnsiderable risks and dangers to 
their lives, and bave beeii put to considérable hardships and trouble." 
Under the circumstances, I consider that an allowance for salvage 
of one-third of the sums saved is just and propèr. Of course, the 
libelant can recover but one-half of the salvage; the other salvor, 
Norich, not having sued. There will theref ore be a decree in f avor 
of libelant against James Leitch for one-sixth of $3,700, or |616.66|; 
and against the flrm of Lefebvre, Krug & Oswald for one-sixth of 
$950, or $158;33è, and coats. 

Let W. B. Schmidt, the attomey in fact of Herman Krug, be noti- 
fied of the rendition of the decree. 
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GILCHRIST et al. v. LUMBERMAN'S MIN. CO. 
(Clrcnit Court of Appeals, Sixth Circuit February 5, 1895.> 

No. 36. 

1. Shipping— Charter Party— Bbkach— Waivbb. 

Libelant chartered respondents' vessel to carry eight cargoes of Iron ore 
f rom E. durlng a certain season of navigation, the charter allowlng li- 
belant four days to load after she reported at E. Aftër slie had taken 
seven cargoes, she was delayed by a cause whlch could not excuse her 
fallure to make the eighth trip. But thereafter, when the season was 
nearly closed, and respondents did not wlsh to send her to B., because 
afraid she could not get a load before the close of the season, libelant 
requested them to send her, representlng to them that there would be no 
difBculty in loading her. Belylng thereon, respondents sent her, and on 
the fourth day after her arrivai the season closed. Owing to the frozen 
condition of the ore at the tlme of the request and statement, she could 
not hâve been loaded In less than two weeks. Hdd, that libelant, by his 
request and mlsrepresentation, walved any rlght to hold her for her pre- 
vious delay in arriving at B., and that fallure to carry the eighth cargo 
must be attributed to the close of the season, or vis major, for which there 
was no llability. 

2. Same— Sblf-Inflictbd Lossbs. 

Respondents cannot recover damages of libelant on the ground that they 
were not permltted to take a cargo, whlch could hâve been loaded before 
the close of the season, from E., for other persons, as on the arrivai of the 
vessel at B. they knew that it was Impossible for libelant to load her 
with his iron before the close of the season, and therefore they were not 
obllged to walt, but were at liberty to take a cargo for other parties, and 
it was their own f ault that they did not 

On rehearing. For former opinion, see 5 C. C. A. 244, 55 Fed. 681. 
Before TAFT, Circuit Judge, and SAGE and SWAN, District 
Judges. 

TAFT, Circuit Judge. This case has been once decided. The opin- 
ion is reported in 6 U. S. App. 607, 5 C. C. A. 244, 55 Fed. 681. In 
that opinion we reversed the decree of the circuit court awarding 
damages to the libelant and appellee, and remanded the case with in- 
structions to dismiss both the libel and cross libel. A motion was 
subsequently made by the appellants to modify the order in this 
court so far as it directed the dismissal of the cross libel, and to di- 
rect a référence to a master to détermine the damages due the appel- 
lants and respondents on their cross libel. The appellee and libel- 
lant also âled a pétition for a rehearing on the merits. Both the 
motion and the pétition must be denied. 

The libel was flled to recover damages for the breach of a charter 
party of the schooner Foster to carry eight cargoes of iron ore from 
Escanabft, on Lake Superior, to the Lake Erie ports during the sea- 
son of 1886. Seven cargoes were carrîed or provided for. T^e breach 
alleged was in the failure to carry the eighth. The eighth cargo 
should, by the contract, hâve been carried in November. The Poster 
was delayed nine days at Chicago, from the 17th to the 26th of that 
month, by the running aground of two vessels in the Chicago river. 
During this interval, the agent of the libelant requested the majiaging 
owner of the Foster to send her to Escanaba to carry the eighth 
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cargo. The latter did not wish to do so, because afraid tliat he 
could not get a loàd before tlie close of the season. The agent of 
the libelant assured him that if the Foster went she would be loaded. 
The ore which the libelant proposed to ship was soft or hématite ore. 
Unlike hard ore, this f reezes in cold weather, and the process of load- 
ing it is then yery laborious and slow. Hence, the ansiety of the 
Foster's owner to know whether if she went to Escanaba tiie libel- 
ant could and would load her. Eelying on the statement of libel- 
ant's agent, the Foster did go to Escanaba, arriving ihere on the 
26th; but the soft ore was frozen hard, and it Was then impossible 
to load her in a less period than two weeks, which would keep the 
vfissel in the dock untU ten days after the close of navigation. It is 
undisputed that tb« ore was frozen hard on the 16th of November, 
and that the libelant's agent had the means of knowing this when he 
assured the agent of the respondents that if the Foster went to Es- 
canaba she could be loaded. The contract provided that the libel- 
ant might hâve four days to load after the Foster reported at Es- 
canaba. The season doJsed on November 30. 

It may be conceded that the cause for the Foster's delay in the 
Chicago river, arisrng as it did while she was engagea in a trip not 
mentioned or contemplated in her contract with libelant, f urnished 
no excuse for her failure to make the eighth trip. That trip, under 
the contract, should hâve been made in November; and, had she 
reached. Escanaba early in that month, she could hâve secured a 
load, and carried it. When she was lying in the Chicago river, 
it was so late in the season that if she went to Escanaba there was 
every probability that she could not complète her contract, because 
of the difficulty in loading the ore, and that by going she would not 
only not save herself from liability in damages for failure to carry the 
eighth cargo that season, but would lose the time of the trip from 
Chicago to Escanaba, with the risk and labor attending it If she 
did not go to Escanaba she would, of course, incur liability in damages 
for breach of the contract ; but she could, as the évidence shows, use 
the time taken in going to Escanaba by shipping a cargo of grain 
from Chicago to Lake Erie ports. In this situation the libelant's 
agent requested the Foster to go to Escanaba, representing to her 
managing owner that there would be no difficulty in loading her. 
As a matter of fact, when this request and statement were made 
it was impossible for the Foster to secure a load from libelant and 
get down before the close of navigation, because the ore was frozen 
solid. The statement that the libelant could and would load her 
involved, therefore, a false représentation, on the faiHi of which 
the Foster changed her position. If she had not a reasonable pros- 
pect of complying with her contract, she was not obliged to do a vain 
thing. Undei* l£ese circumstances, it seems clear to us that the 
libelant is estopped to claim damages for the Foster's delay in reach- 
ing Escanaba. By requesting her to go so late, and by misrepre- 
senting the important fact, knowledge of which would hâve pre- 
vented her going, the libelant effectually waived any r^ht to hold 
her in damages for her previous delay in reaching Escanaba, But it 
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la said that when she did reach. there the libelant still had, by the 
contract, four days to load, and that this period did not elapse until 
after the close of naTigation, so that the frozen condition o£ the ore 
did not, in law, prevent the Foster from maliing the trip, but rather 
her own delay in reaching Escanaba. But, as we hâve said, this 
delay was waived by the request and statement of the libelant's 
agent, and respondents' subséquent failure to carry the eighth cargo 
must be attributed to the close of the season, or vis major, for which 
they were not liable. The stipulation in the contract by which the 
libelant was given four days to load does not affect the materiality 
of the misrepresentation as to the condition of the ore. It does not 
appear that, had the ore been unfrozen, the loading might not and 
would not hâve taken place in less than four days, and in time to 
hâve taken a trip down with a cargo. Certainly, if the owner of the 
Foster had known the condition of the ore, he would bave been rea- 
sonably certain that he could not take the eighth cargo. In view of 
the impossibility of libelant's loading the Foster in four days, it ia 
difficult to see how, in justice, it can rely on that stipulation to avoid 
the effect of the misrepresentation of its agent. 

But, while we think that the course of the libelant's agent was 
such as to prevent the allowance of damages in its favor against re- 
spondents, we are equally clear that the respondents cannot establish 
any claim for damages against the libelant on their cross libel. They 
claim damages because they were compelled to lay up at Escanaba, 
and were not permitted to take a cargo of hard ore from Escanaba 
for other persons, and make a profit. When the Foster arrived at 
Escanaba, her master must bave been at once advised that it was 
impossible for the libelant to load her with soft ore before the close 
of the season, because the ore was frozen hard. He was not obliged 
to wait, therefore, but was at liberty to leave Escanaba; and if, 
as the libel avers, he could hâve taken a cargo of hard ore for other 
parties from there, there was nothing to prevent bis doing so. In- 
stead of this, the évidence shows that the vessel was stripped and 
laid up two days before the season closed. Eespondents cannot re- 
cover damages for losses which were self-inflicted. The motion to 
modify the decree and to refer to a master, and the pétition for a 
rehearing, are both denied, and the mandate will issue at once to car- 
ry out tl^ order of this court as originally made. 
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